


TONY KNOWLES, GOVERNOR

DEPARTMENT OF LAW 2% au s MO-0S00
PHONE: (907)465-3600
OFFICEOFTHEATTORNEYGENERAL FAX: (907)465-2075

February 26, 2001

The Honorable Carl Morgan, Co-Chair

The Honorable Kevin Meyer, Co-Chair _
House Committee on Community and Regional Affairs
State Capitol

Juneau, Alaska 99801

Re:  HB 145- “An Act making a civil remedy available to the state or a
municipality against persons who make false claims for, or certain
misrepresentations regarding, state or municipal money or other property.”

Dear Representatives Morgan and Meyer:

| am writing to request that you schedule a Community and Regional Affairs
Committee hearing on HB 145 - “An Act making a civil remedy available to the state or
a municipality against persons who make false claims for, or certain misrepresentations
regarding, state or municipal money or other property.”

The Department of Law requested the governor to introduce this bill to provide
clear penalties and strong incentives to prosecute persons who would present false claims
for money or property to the state or a municipality. Existing state law contains authority
for the attorney general to file suit to collect money of the state or a municipality that is
"illegally paid or ... diverted for an illegal purpose, or paid to a person not authorized by
law to receive them." AS 37.10.090. This statute predates statehood and is in need of
updating so that state and municipalities are well equipped to prosecute persons who
would obtain money or other public property through fraud or misrepresentation.

Department of Law attorneys became impressed with the need for the law changes
offered in this bill during the course of our investigation of the potential claim against the
Bank of America. Our attention was initially directed to the Bank of America by the City
of San Francisco. The city, the State of California, and hundreds of other municipalities
were engaged in litigation filed by the State of California under what is commonly called
the “false claims statute.” The bank was alleged to have failed to pay the California
government entities substantial amounts of unclaimed debt service payments held in trust
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for bondholders. The case presented great difficulties of proof because the bond
accounting systems of the bank are largely incapable of tracing the unclaimed money

held in trust.

Itis stron(];Iy believed by counsel to the City of San Francisco and the California
Attorney General's office that the threat of treble damages under the false claims statute
was the principal motivation for the bank's willingness to settle the case short of

litigation.

We recommend that the public finance code would be improved by the addition of
a statute similar to the California false claims statute (Cal. Government Code sec. 12652)
which is the model we used in drafting HB 145. Similar laws are on the books in many

other states and the federal government.

Attached for your information is a summary of the provisions of HB 145. Ifyou
would like more information, please let me know.

Sincerely,

BRUCE M. BOTELHO
ATTORNEY GENERAL

By. o
Legislative Liaison

Enclosure

Cc:  Mike Abbott, Legislative Director, Office of the Governor
Jim Baldwin, Assistant Attorney General
Deborah Behr, Legislation and Regulations Attorney



HB 145 - An Act making a civil remedy available to the state or a
municipality against persons who make false claims for, or certain
misrepresentations regarding, state or municipal money or other

property; and providing for an effective date."

< Will provide clear penalties and strong incentives to prosecute persons who would
present false claims for money or property to the state or a municipality.

< Existing state law contains authority for the attorney general to file suit to collect

money of the state or a municipality that is "illegally paid or ... diverted for an
illegal purpose, or paid to a person not authorized by law to receive" it. The statute

that allows this, AS 37.10.090, predates statehood and is in need of updating so that
state and municipalities are well equipped to prosecute persons who would obtain
money or other public property through fraud or misrepresentation.

¢ California has a statute similar to that proposed in HB 145. Itwas used ina case
brought by the City of San Francisco, the State of California, and hundreds of other
municipalities against the Bank of America. The bank was alleged to have failed to
pay the California government entities substantial amounts of unclaimed debt
service payments held in trust for bondholders. The case presented great difficulties
of proof because the bond accounting systems of the bank are largely incapable of
tracing the unclaimed money held in trust.

< |tis strongly believed by counsel to the City of San Francisco and the California
Attorney General's office that the threat of treble damages under the false c.aims
statute was the principal motivation for tne bank's willingness to settle the case short

of litigation.

+ Alaska's public finance code would be improved by the addition of a statute similar
to the California false claims statute, which is the model used in drafting HB 145.
Similar laws are on the books in many other states and the federal government.

A summary of provisions of HB 145 is attached.
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Summary of HB 145

Section 1. Provides that contract claims against the state will be covered by the false
claims penalties in case of fraud or misrepresentation by the claimant.

Section 2

Creates civil liability for:
a. presenting a false claim to a state or municipal officer;

b. using a false record or statement to obtain payment from the state or a
municipality;

C. conspiring to defraud by getting a false claim allowed or paid;

d. when acting as a custodian of public money or property, delivering less of
that money or property to the state or municipality than it is entitled to by law;

e. making a false receipt for state or municipal property;

f. knowingly buying or receiving state or municipal property from someone who
lawfully may not sell or pledge the property;

g. making a false record to conceal, avoid, or decrease an obligation to pay or
transmit property to the state or a municipality;

f
h. failing to disclose the existence of a false claim once the person knows it is
false, if the person stands to benefit from the claim.

Establishes the following penalties:
a. treble damages,

b. a civil penalty of up to 310,000 for each fraudulent act; and
. Rule 82 attorney fees and costs.

Establishes the following incentives:
a. damages can be reduced to double the loss incurred by the state, and civil

penalties waived, if

- the person presenting the false claim reports that fact within 30 days
after leaning of the falsity of the claim;

- the person cooperates with investigation; and
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- no civil or criminal proceedings had been started at the time that the person
began cooperating with the investigation.

Certain claims are not covered: The false claims penalties do not apply to amounts less
than $500 or to certain claims presented under

a. the unemployment insurance statutes

b. worker's compensation statutes

c. state revenue and tax code, including permanent fund dividends;
ci. public assistance under AS 47.25

d. Alaska Temporary Assistance Program

Section 3. Establishes a statute of limitations: six years from discovery, 10 years after
commission of fraudulent act.

Establishes the following burden of proof. proof must be by a preponderance of tne
evidence (51%); proof of a criminal conviction for false statements or fraud stops the
defendant from denying the elements of making a false claim in a civil action.

Establishes authority to prosecute: attorney general has power to investigate claims
involving state property and the municipal attorney has the power to investigate
claims involving municipal property. If the investigation involves a mixture of state
and municipal property, notification must be made to the other government involved.
Attorney general may proceed with the case or tender it to the municipality.

Section 4. Provides definitions of terms used in statute.

Section 5. Repeals:

- limitation period applicable to contract claims which would now he covered by
the period specified in this bill; and

- a provision which specifies how the costs of actions to recover state or
municipal property are handled.

Alaska Department of Imw
February 26, 2001
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