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SOott Ke lley

From:
Sent:
To:
Cc:
Subject:

Mecum, Doug
Wednesday, June 02, 1999 4:14 PM
Doherty, Phil; Davidson, Bill; Kelley, Scott; Larson, Robert; Marshall, Scott 
linamura, Ken; Duffy, Kevin; McGee, Steve 
RE: geoducks and DNR

I personally have heartburn with geoduck clam farms because I feel they would disrupt established uses. I also feel 
granting aquatic stock acquisition permits would not be possible because the stocks are fully utilized. Of course I’ve 
been wrong before.
Anyway, right now we are only accepting applications for geoduck farms. Staff needs to comment on this. Ken Imamura 
can provide some clarity on the process

— Original Message-----
From: Doherty, Phil
Sent: Wednesday, June 02, 1999 3:46 PM 
To: Mecum, Doug
Cc: Marshall, Scott; Imamura, Ken; Duffy, Kevin; Kelley, Scott; Larson, Robert
Subject: RE: geoducks and DNR
So while its not possible to say with 100% certainty that a mariculture permit for geoducks would be denied by 
the Commissioner and the BoF, its safe to say that there is a good possibility it would be denied, if the case was 
made that wild slock geoducks are being fully utilizied and the mariculture of geoducks (on what scale?) would 
disrupt the existing uses.

— Original Message-----
From : Mecum, Doug
Sent: W ednesday, June 02,1999 3:11 PM
To: Doherty, Phil
Cc: Marshall, Scott: Imamura, Ken; Dufty, Kevin; Kelley, Scott; Larson, Robert 
Subject: RE; geoducks and DNR

You’re still a troublemaker, that’s for sure....
This is obviously a tough one. Whether or not a farm permit is ultimately granted for geoducks in SEAK, 
these sites would still have to get a permit to obtain broodstock or farmstock. The Commissioner would 
probably not grant a permit to acquire stock if the granting of the permit would unreasonably disrupt 
established uses. In addition, if the stock is already fully utilized, and a case can be made for that for 
geoducks, the commissioner would deny the permit and would inform the board that they may need to make 
an allocation call. In the case of red king crab and scallops, the board found that the stocks were fully 
utilized and the farms should not be allocated wild stocks. Does that help???

 Original Message----
From: Doherty, Phil
Sent: Wednesday, June 02, 1999 2:12 PM
To: Kelley, Scott; Pritchett, Marc; Larson, Robert; Marshall, Scott; Davidson, Bill
Cc: Mecum, Doug
Subject: geoducks and DNR
I've received two requests for information on DNR's plan to give permits out for mariculture sites, 
and in particular geoduck sites. Kyle Johansen (Rep. Bill Williams aid) and Clay Bezenek (Chair 
geoduck committee - SARDFA) are the two inquiring minds.
Their questions are 1) does ADFG know what DNR is doing? and 2) why are ADFG and SARDFA 
putting time and money into wild geoduck management/research/harvest if DNR will be allowing 
aeoduck mariculture that may drive the wild harvest out of business?

l
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Scott Kelley

From: Imamura, Ken
Sent: Thursday, August 05, 1999 4:46 PM
To: Kelley, Scott
Subject: RE: Mariculture Questions

I don’t envy your getting hit with the proposal formulation task. I'm from the government, and I'd iike to help. Kidding 
aside, I have had a few thoughts regarding acquisition permits and other aspects of the mariculture regulations and 
policies, so if you care to confer, I am more than willing.

To try to answer your questions. Hardening areas, generally requested in conjunction with suspended culture oyster and 
mussel operations, are racks or rocks in the intertidal area on which the shellfish intended for market are exposed to the 
tidal cycles. Some operators and some markets do not require their use. All hardening does is exercise the adductors so 
the oysters and mussels (which generally just leave their shells open and feed continuously in suspended culture) will 
have the necessary strength to keep their shells closed while they are wailing to be bought at your friendly neighborhood 
grocer.

FLUPSY is an acronym for Floating Upwellina System. It is a raft-like affair that uses the tidal current or a powered 
paddlewheel to move water upwards through screened tubs of post-settlement shellfish. It basically bridges the gap 
between the hatchery, where the wee bairns are hatched and first settle, and the growout beds, where they are placed to 
reach market size. The FLUPSY is an economical means of using naturally available plankton to feed small juvenile 
shellfish that would eat a hatchery out of feedstock in short order. As they grow, the small spat are also hardened to the 
ambient and prevalent natural conditions and prepared for planting into a growout facility, which represents the big, bad, 
world.

No available literature even remotely suggests that geoduck can be successfully and long-term cultured in lantern nets.

I am now receiving copies of the consolidated RFAIs. It is quite clear that I am the heavy in that process. I w II try to 
remember to copy Carol, and you. when I finally get around to putting them together by region (they came dribbling in as 
DGC completed them).

I had intended to distribute a regional copy of responses to the RFAIs to each of the RRDBs (Carol, for R-1), tor further 
copying and distribution to any interested staff. However, I know you are now the guy in charge, so will try to remember 
to make you your very own.

Once again, if you have an interest in meeting on proposal development, I'd be happy to do so. I have taken the liberty 
to put the RRDBs for the other regions on notice that a proposal process is in progress at R-1. Other regions have 
similar issues, though not necessarily for geoducks, and they are aware that any mariculture regulatory proposal has 
possible implications for them, also.

I hope I've answered your questions. We may have different perspectives on resource use, but I like to think that we 
both agree that whatever the use might be, it should be legal, fair, and responsible. On that happy note, I wish you a 
good day. Lisa and I are going fishing this afternoon, for big fish (a pink is a monster to an eleven-year old).

— Original Message—
From : Kelley, Scott
Sent: Thursday, August 05, 1999 3:31 PM
To : Imamura, Ken
Sub jec t: Mariculture Questions

Hi Ken.

I have a couple of questions for you in regard to these geoduck farm apps.

- What is a hardening area for?
- What is a Flupsy?
- Can you raise aeoducks in lantern nets (as proposed by Lee Falk application)
- Do you have copies of the consolidated RFAI's that went to DGC?
- When you get applicant responses to RFAI's (August 13) can I get copies?



' Scott Kelley

Carol Denton [carol_denton@adfg.state.ak.us] 
Monday, August 30, 1999 2:49 PM 
Scott Kelley
FW: Canoe Lagoon littlenecks

To:
Subject:

 Original Message----
From: Denton, Carol
Sent: Tuesday, July 06, 1999 8:43 AM 
To: Imamura, Ken
Subject: RE: Canoe Lagoon littlenecks

The only response I got was a phone call from Brian Lynch in Petersburg 
(6-10). He has no problem with this operation; they are basically doing 
what we allow (albeit usually WITH a permit) and have been cooperative with 
Dept, staff. He did note that the Development Plan page has a column 
heading, "Maximum Production/Seed Acquisition" and assumes there will be no 
seed acquisition.

Silence from the other reviewers (application was faxed to Woodby, Kelley, 
Hclmes, Bentz, Chadwick, Bergmann) can be construed as 
"no objection".
 Original Message----
From: Imamura, Ken
Sent: Sunday, July 04, 1999 2:20 PM 
To: Denton, Carol
Subject: RE: Canoe Lagoon littlenecks

Hi Carol. I am assuming, in the absence of more recent mail from you
regarding this amendment request, the rest of the staff does not have severe
heartburn over this proposal. I am issuing the amendment on Tuesday, just
before I go on leave for three weeks. Please get back to me, if you can, 
before noon on Tuesday. If you cannot, and have reservations or problems 
with this amendment, please let Steve McGee know so he can inform me. Hope 
you had a great Fourth. I got to watch the parade from the comfort of my 
office window. It was a good day, with a cooling breeze, overcast skies, 
and warm.

 Original Message----
From: Denton, Carol
Sent: Thursday, June 10, 1999 2:30 PM 
To: Imamura, Ken
Subject: RE: Canoe Lagoon littlenecks

cool, thanks. What?? The Dept, dropped the ball??? I'm SHOCKED!!!! Will 
solicit comments on Canoe Lagoon from R-1 Comm and Sport Fish

 Original Message----
From: Imamura, Ken
Sent: Thursday, June 10, 1999 12:35 PM 
Tc : Denton, Carol
Subject: RE: Canoe Lagoon littlenecks

As far as I am concerned (and I concede that I am only one of the
reviewers), this is a permitting action after the fact. The cryptic notes I
have in my files for this operation and your fax suggest to me that the 
department dropped the ball on this somewhere. Their sites are on their DNR 
leases, DEC has certified sites and product for years, there have been no 
public complaints, and their DFG annual reports cl< arly indicate sales of

1
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■

littlenecks. The only thing missing in the picture is an amendment to their 
aquatic farm operation permit. Personally, I don't think we have major 
concerns, and even if we did, the overwhelming evidence suggests that the 
lack of formal permit amendments is our fault. I have a feeling that 
something was lost during the transition from Jim Cochran to Bob Piorkowski 
and it was nobody's premeditated negligence that precipitated this 
situation.

I will ask Janetta to send us both faxes of those pages from Mr. 
application, since 1 don't have them either.

Powers'

At this point, my highest priorities are to review the new applications so I 
don't make a complete fool of myself during the teleconference and to 
finalize major amendments to the Seward shellfish hatchery permits. Other 
than those two pressing items, everything seems to be same old same old.
This weekend promises to be a very busy one.

Take care. 
tomorrow.

Let me know if you don't get those pages by midafternoon,

 Original Message----
From: Denton, Carol
Sent: Thursday, June 10, 1999 11:11 AM 
To: Imamura, Ken
Subject: Canoe Lagoon littlenecks

Where are we going with this one? Are you going ahead with the amendment, 
and therefore need comments? Or are they already legal?

Also (geez, I hate to be a pest), could you pis. fax pages 2, 4, and 6 from
Richard Powers' app, 8106565. Fax is 225-0599

If these requests are small salamanders compared to the large alligators 
you're wrestling today, tomorrow is fine.

Carol Denton
Southeast Regional Resource Development Biclogist
Alaska Department of Fish and Game
2030 Sea Level Dr., Suite 205
Ketchikan, AK 99901
Voice: 225-9677 Fax: 225-0599
Carol_Denton@adfg.state.ak.us

2

mailto:Carol_Denton@adfg.state.ak.us


F W : Sftle o f  w ild  c lam s from  a  farm

Subject: Re: FW: Sale of wild clams from a farm 
Date: Mon, 06 Sep 1999 14:31:47 -0800 

From: Ken Imamura <Ken_imamura@fishgame.state.ak.us>
To: Carol Demon <carol_denton@adfg.state.ak.us>
CC: Steven G Mcgee <steve_mcgee@fishgame.state.ak.us>

Acquision permits allow harvest and direct sale of wild stock, if that wild 
stock is within the boundaries of a permitted aquatic farm site. We have 
discussed the legality of this at length with the AG's office and within the 
mariculture program at HQ. Having established a precedent with three aquatic 
farm operators in Southeast, it would be difficult for the department to 
significantly change its permitting practices at this point in the permit review 
process. Simply put, the standing stock (pre-existing wild stock) on a leased 
and permitted aquatic farm site becomes the property of the aquatic farm site 
operator, to be disposed of in any legal manner. This includes commercial 
harvest and sale.

Precedents and current policies aside, the issue of pre-existing standing stock 
is knotty. Personally, I believe that the portions of the mariculture 
regulations addressing acquisition permits intended that wildstock, from both on 
and off the farm site, could be used for broodstock or for seedstock, not 
necessarily for harvest for commercial sale. I think that acquisition permits 
should allow collections of wildstock, either from the farmsite or public 
waters, for broodstock or seedstock, where that use does not conflict with 
established uses. Further, I strongly support legislative clarification of the 
intent of the acquistion permit sections in the statute, development of policies 
or regulations that clearly define the state's position regarding disposition of 
pre-existing standing stock on newl;>< permitted farms, and adoption of 
stipulations for farm permits that will result in long-term conservation of the 
resource, while allowing farmers to use pre-existing standing stock to support 
project costs of their operations.

I have proposed meetings to discuss these issues, but have not received much 
interest or support. I think it would be a good idea for management 
representatives from the various divisions to get together to develop a 
comprehensive management plan and a set of operational policies, based on the 
statutes, regulations, and collective knowledge of our staff.

Carol Denton wrote-

> Has this been discussed £ researched? Is Chere any ocher basis for allowing
> sale of wild stock that has a farm boundary drawn around it?

> Has anyone ever asked the Dept, of Law if 16.40.140(e) actually allows the
> sale of clams from a farm that have not actually been grown or propogated
> that farm? I wasn't aware that that was the law that was being "used" to
> allow the wild stock harvest of littleneck clams under provisions of the 
-> mariculture permit system (ignorance is no excuse). 1 guess that when we
> quit issuing wildstock harvest pemits 1 then ignored the situation. While I
> am no legal beagle 1 have my doubts that that is what the legislature
> intended when the statute was written. I would think that /hat was intended
> was to prevent the wildstock harvest and avoid the situation chat we were
> talking about.

>
 >  Original Message
> From: Lynch, Brian
> Sent: Monday, August 30, 1999 2:43 PM
> To: Denton, Carol
> Subject: Sale of wild clams from a farm
>

>
> What's the verdict?
>
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A q u u iic  'liin n in t.' re g u la tio n s

I Subject: Rc: Aquatic farming regulations 
Date: Wed, 15 Sep 1999 09:01:21 -0800 

From: "Sieve White" <Stephen_White@lavv.state.ak.us>
To: <Ken_imamura@fishgame.state.ak.us>

How soon do you need a response? I am up to my gills in preparations for the specia

» >  Ken Imanura <Ken_imainura@fishgame. state. ak. us> 09/14 5:51 PM >>>
I am trying to convene a meeting, for some time later this month, to 
discuss wha : the department's authorities and options are regarding 
standing stock on sites being selected for new aquatic farm operations.
The major issues are still scanding stock- and what the.department can do 
to manage harvest of standing stock, acquire standing stock for 
research, cost-recovery, program support, and compelling successful 
applicants to not simply harvest and run. Although there are many 
issues connected with the whole process for turning over common property 
lands to private permit holders, the most contentious issue is the 
disposal of standing stock. Personally, I have struggled with this 
question and come up with some options that I would like to have legally 
reviewed before I broach them to staff.

Options run the garnet from outright refusal based on defects in the 
technical and economic feasibility of some of the applications, to 
unconditional issuant jf permits. I don't believe the department would 
seriously consider ou’, ight refusal at this point, since I don't think 
it would withstand legal challenge. Unconditional issuance would allow 
unrestricted use of the site and standing stock for whatever purpose the 
applicant desires. If the department does this, it will invite legal 
challenge from the dive associations, which would see themselves as 
unfairly disenfranchised. While I don't know which way any legal 
decision would go, it would be preferable to avoid them, if possible.

I would like to discuss the legality of harvesting sites prior to 
turning them over to aquatic farming. There are a number of options 
regarding how to accomplish this and who gets the proceeds.

I would also like to determine if the department has the authority to 
condition harvest of wildstock to prevent unrestrained harvest under a 
stock acquisition permit, and what latitude we have in permit conditions 
in order to dc this. For example, can be set an annual harvest limit, 
in numbers, pounds, or some kind of percentage keyed to standing stock 
on site, percentage of standing stock in the management area, etc.

Can be modify and constrain size, distribution, and number of permits we 
issue for any given area, such as bay, management district, registration 
area, etc. On a related issue, can be limit the number and total size 
of operations an individual or group can control, either directly or 
indirectly?

I guess I am looking for answers that state whether or not we currently 
have the authority to do certain things, and if not, what we need in
order to be granted that authority. This comes at a late point in the
day, and is somewhat rambling, so if it would help things out to just
talk about some of these issues, please contact me. Many thanks.

i f
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Subject: SOme draft language for consideration 
Date: Thu, 16 Sep 1999 14:21:27 -1000 

From: "Scott Marshall" <scott_marshal!@adfg.state.ak.us>
To: "Ken Imamura" <ken_imamura@fishgame.state.ak.us> , 

"Denton, Carol" <SOUTHEAST/KETCHIKAN/CarolD> 
CC: "Robert D Mecum" <doug_mecum@fishgame.state.ak.us>

In sites were significant numbers of geoduck clams exist, we need to craft 
some language for denying the permits... here is a shot at such language

Name: Aquatic farm permits

Aquatic farm permits for Geoducks - draft denial laneuaange.doc

for Geoducks - draft 
denial languaange.doc

Type: WINWORD File
(application/msword) 

Encodings base64

#

of I 09/26/2000 12:42 PM
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•Subiect: Re: Aquatic farm  permits 
Date: Fri, 24 Sep 1999 14:46:38 -0800 

From: Ken Imamura <Ken_imamura@fishgame.state.ak.us>
To: "DougD. Mecum" <doug_mecum@fishgame.state.ak.us>,

Scort L Marshall <scott_marshall@fishgame.state.ak.us>,
Kevin C Duffy <kevin_duffy@fishgame.siate.ak.us>

Mv understanding is that ACMP coordinates public and agency interactions at this 
point. The preliminary decisions from any and all agencies submitting findings 
will be available for public review and comment on October 4. Having submitted 
the department comments, I am reluctant to circumvent the process, regardless of 
whether the individual files are public or not at this point. I have requested 
that Jackie return my phone call to discuss this issue. She is on leave today, so 
I should have an answer to your questions on Monday.

"Doug D. Mecum" wrote:

> I'm not sure - Ken will have to tell us
>
> Scott Marshall wrote:
>
> > Doug, is the stuff Kan sent over to DGC public in formation... that is will
> > those documents go out to the public as is or will DGC collate and compile
> > them? If they are going out as is then maybe we could provide them to
> > people who inquired.... If they are not final"draft" state comments, then
> > when will chose final draft comments be available?

> >  Original Message----
■> > From: Doug D. Mecum\[mailtc:douq mecumGfishcame.state. ak. us]
> > Sent: Friday, September 24, 1999 10:30 AM ?.
> > To: Doug MoocLby; Scott L Marshall
> > Subject: Re: Aquatic farm permits
> > .. ?■
> > I :think we need to be. very careful about what we say urtil we come up. with
> > final department position on these issues. I did tell Dennis Matson that
> > had
> > some real problems with the idea of selling standing stocks to finance
> > operations. We did allow it for Rodger Fainters littleneck clam operation
> > becasue we believed that you had to remove other clam species and get the
> > littleneck densities down to allow for good growing conditions. In
> > otherwords i t -
> > was done for the purposes of farming - not for cost recovery. Me allowed
> > him to
> > sell the clams because it didn't make sense to waste them. That may have
> > been a
> > mistake but i t ’s what we did.

Doug Noodby wrote:

> Gig Decker, on behalf of SAKDFA, would like to know where the department
> stands on the aquatic farm sites, a.nd he would like to have any available
> printed information from us prior to his geoduck commitee meeting next 
week.
> So far, I have seen three documents. One is the interna 1 document 
referenced
> below, another is the summary of the site visits, and the third is the
> analysis by yourself. I 
these
> at this time.

don't think we are prepared to release any of

>  >  >

1 -
a

I o f  2 2:07 PM

mailto:Ken_imamura@fishgame.state.ak.us
mailto:doug_mecum@fishgame.state.ak.us
mailto:scott_marshall@fishgame.state.ak.us
mailto:kevin_duffy@fishgame.siate.ak.us


uuns. f aim ihcciiiiub

• Subject: Re: Aquatic Farm meetings
Date: Wed, 13 Oct 1999 12:25:46 -0800 

From: Jackie Timothy <Jackie_Timothy@gov.siaie.ak.us>
Organization: Alaska Office of the Governor

~o: Ken Imamura <Ken_imamura@fishgame.state.ak.us>

Am I invited to this meeting? I promise I’ll sit in a corner and be VERY quiet!

Just curious. . .Jackie 

Ken Imamura wrote:
• f

> I can poll them, but I think it would be beneficial if it is possible at all
> to defer these discussions until the department has resolved some
> professional and legal differences in a meeting currently scheduled for the
> morning of October 14. In truth, it might be a good idea for me to suggest
> that someone in DGC attend. Would you or someone as informed as you with
> the consistency review process and regulatory basis be willing to represent
> DGC? If so, I can make the request of the commissioner's secretary, who is
> setting it up.
>
> Reason I ask for deferment is that staff of both divisions are almost
> unanimously against on-bottom leases and transfer of standing stock to
> permit applicants. I do not share this perspective, but am willing, on Oct
>14, to discuss the statutory and -egulatory basis for their consistency
> findings and for the limits of the department's permitting authority.
>
> I am now in the middle of the start of a huge crossfire between industry and
> the department, and to a certain extent, I do not feel the department has
> done the consistency review process justice. Part of it is my fault for
> assuming that people would be professional and impartial in their reviews
> and supportive of discussion of the issues.
>
> Jackie Timothy wrote:
>
> > Would you and other decisionmakers from habitat and CFMD be available to
> > meet to discuss individual aquatic farm proposals and the conditions
> > necessary to bring them into consistency with the ACMP on Oct. 1, 8, &
> > 11, 8-3:30?

mailto:Jackie_Timothy@gov.siaie.ak.us
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‘ H e: t J l d  M usinussJ

we
tried to co-op with them on. Mo we've fenced off an existing "public" 
road
that crossed our land. Great to be working with such a cooperative 
agency.
Reminds me of my life on the other side. Also selling cows. Our steers 
were
ready so we gathered them up Thursday. Had a real "rodeo", for some 
reason.
They are as wild as deer. Have been running free all summer. Look good 
but
unfortunately one of them jumped the divider in our stock trailer 
yesterday
and got hung up. Didn't break a leg, but hate to hurt and animal and he 
was
hanging by one leg - luckily cows are tough. He was barely limping when 
we
unloaded so decideu to sell him rather than bring him home to heal. 
Hopefully the buyers won't notice. Jaci. got a bump on her head as a 
result.
Not sure she likes this end of the ranching business. Oh well.

Hello to Bonnie. Got to run. One more load of steers to the sale today, 

jim

10

> From: Steve McGee <steve_mcgee@fishgame.state.ak.us>
> To: Jim Cochran <cochran@montrose.net>
> Subject: Old Business
> Date: Thursday, October 21, 1999 11:03 AM
>
> Hi Jim. Has winter set in on the ranch yet? I've seen Gunnison has had
> the nation's high temper but ? e co:;p~jr-of :.imes in the last week or sc.
> Maybe that means winter is still holding off for you, too. We've had
> nothing but rain here for weeks on end. Fortunately, Bob Piorkowski and
> 1 managed to sneak away for a mcose hunt in mid-September up on the
> upper Yukon, downstream from Eagle. We lined a canoe about 20 miles up
> the 70 Mile River. We didn't have the place quite to ourselves, but it
> was close. There was only one other guy and his dog who also lined a
> canoe up above where we were. We had a great time and I even got to try
> my 340 Wea therby out on a nice little spike-fork moose. Other than that
> it's been nothing but rain, rain and more rain. Today, it's supposed to
> be sideways rain with 60 knot winds. You and Jaci probably still
> remember days like that! Oh well, not much anybody can do about it. <—
>
> Here at work, Ken Imamura and 1 are in the middle of a big fight over
> on-bottom clam farming. As you can imagine, Habitat and some of our
> brethren in Com Fish are doing all they can to try and kill all the farm 

.implications we got for things like gecducks and li ttlenecks. Same old
> song and dance... they are still trying to say things like it's
> unconstitutional because it privatises --he y.hl ir's resources. I guess
> they just don't ::ccepi that the negisluLiire fussed the Aquatic Farm Act
> and the AC's Office says its all legal and const , t.uti' nal. One of the
> things they were trying to tell the commissioner in . big meeting we had
> last week was that the three permits that I think yc u originally issued
> for 1i ttleneck farms were only experimental, and thit they had special
> requi rements for reporting so that we could determ:ne, based on impacts
> on the wild resource, if the permits should be lifted. J know the
> farmers started out as experimental commercial operations with CFEC
> permits and fish tickets and all that, but I thought regular aquatic
> farm permits were then issued for them. Ken and I can’t seem to find
> any special requirements or anything that: says the farm permits <■>ere
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■> experimental. Piorkowski told me he thought there had been some
> discussion of special stipulations on the littleneck farm permits but
> that none were ever put on them. He said he thought Clasby had made the

» > decision that because we didn't have the money to start up a commercial 
> clam fishery in Southeast aquatic farming would be the vehicle to allow
> people access to harvesting and selling the clams. Do you remember
> anything about how this all went down? I guess I should have been
> paying better attention since it now seems to have fallen in my lap! Oh
> well.... hopefully 1 can survive for three more years!
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Subject: |F\vd: Re: Old Business]
Date: Mon, 25 Oct 1999 08:39:20 -0800 

From: Steve McGee <sieve_mcgee@fishi2ame.statc.ak.us> inicrmt! 
^  To: Ken Imamura <kenjmamura@fishgame.state.ak.us>

--------  Original Message -------
Subject: Re: Old Business 

. Date: Sat, 23 Oct 1999 06:07:36 -0600 
From: "J. Cochran" <cochran@montrose.net>

* To: "Steve McGee" <steve_mcgee@£ishgame. state . ak.us>

Clam farming is fun, huh? Your new director was one of those most
* involved
with Comm Fish so he should have all the skinny. It has been a while, 
but
this is what I remember:

We only had one choice for a commercial aquatic farm —  an-Aquatic Farm 
Operations Permit. The Sci-Ed wouldn't allow commercial use, so it was 
out.
Clasby did decide that we would use the aquatic farm permit to allow 
access
to the clam resource because they didn't have money to manage a 
full-blown
fishery and the farm permit review process would weed out most 
applicants
and keep it very limited. 1 wanted to make sure tney were actually 
trying
to farm - long term, so I put in conditions on reporting and some 
activities that had to be accomplished. Tom Rutz did a dens;ty—study and 
actually published the data. All this comes down to th'e fact that the 
permits were not "experimental". There was no such thing. Habitat and 
Comm
Fish may have viewed them as experimental in that some of the conditions 
required certain "farming" activities and reports on such, but they were 
still bonafide commercial farm permits. They've been using the 
"privatizes
public resource" argument for years. What does commercial fishing do? 
Steve
White wrote several memos - no official "opinion" that I remember - on 
t he
subject. I always thought that they key was the act of "farming". 
Unfortunately, when they want to farm clams, the best spots to oo so are 
where clams already exist. Clasby agreed that the size of the 
farms/amount
of resource that would be lost to the "public" was miniscule, so let 
them
have the standing crop as part of the act of "farming", which could be 
as
littre as "tilling" the beach and preparing it for better natural set. 
Unfortunately, people like Rodger Painter s a w  this as an opportunity to 
harvest wild clams under the guise of farming. That was pretty 
transparent,
so as I said, 1 tried to make sure the permits were conditioned, within 
reason, to require them to do farming things.

Good lues. It won't be solved until your Commissioner leaves, I'm sure. 
He's one of those behind the drive to prevent on-bottom farming.

Clear and cold here at night, warm during the day. Dry and dusty. Have 
been
ro a d  b u i l d i n g  a s  t h e  r e s u l t  o f  BLM d e n y in g  u s  w i n t e r  a c c e s s  on one  r o a d
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1c: PW S APPNS

Subject: Re: PWS APPNS
Date: Mon. 10 Jan 2000 13:32:28 -0900 

From: Ken Imamura <Ken_imamura@fishgame.state.ak.us> 
To: don_mckay@fishgame.state.ak.us

That is the rationale that was used by DGC, but doesn't it also have the 
potential of denying the applicant due process? My understanding is that ACMP 
review should be independent of agency permitting intent, although agency input 
on the applicable standards is an integral part of DGC's review process. 
Conceivably, an application could be found consistent by ACMP standards but not 
meet aquatic farm permitting criteria. If suspension of ACMP review is due to 
permitting defects in the application, the applicant would not have an 
opportunity to resolve those defects through appeal to Commissioner Rue. It 
begs the question on whether the application could have been found to be 
consistent by DGC if the department's permitting intent was not a factor.

It r.ay be unlikely, but as long as there is a possibility for DGC to find a 
proposal consistent while DFG would find it could not issue a nermit., it seems 
the state should follow protocol to avoid a long-term headache.

Would you please e-m»il me copies of the consistency findings you submitted to 
DGC? There is no great hurry, but I v:ould like ccoies for the files. Thanks.

Don McKay wrote:

> If we already know that we are not going to issue the Aquatic Farm
> Operations Permit, it saves a number of agency staff a lot of time by
> notifying the appropriate parties that the permit will be denied and the
> ACMP review is suspended. It would reduce the number of administrative
> hearings of the same project.
>
>
>
>
>
>
>
>
>
>

 Original Message----
From: Ken Imamura [mail to:Ken imamura @f ishaame.state.ak.us]
Sent: Monday, January 10, 2000 10:34 AM 
To: don_mckay@fishgame.state.ak.us 
Subject: Re: PWS APPNS

Sorry I did not get back to you on Friaay, at least not directly.Hi Don.
I
have not seen the department's findings yet. Perhaps later today in another

> mail message....
>
> It has been my working assumption that consistency is a determination that
> Habitat and Restoration makes for the department, based on the appropriate
> standards, independent of Commercial Fisheries (Mariculture) intention to
> approve or deny an aquatic farm operation permit.
>
> I feel that aquatic farm operation permits which would be denied can be
> generally separated into two classes. There are those that have defects of
> application, such as insufficient information provided by the applicant,
> proposed siting in areas which have been classified as unsuitable, or
> proposed
> use of species or stocks that the department could not approve. These are
> amenable to direct appeal to the commissioner for resolution of defects.
> Then
> there are those that DGC finds inconsistent with the applicable ACMP
> standards,
> which we would deny summarily because we would not issue a permit to a
> proposal
> found inconsistent with the ACMP standards.
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** Denton, Carol
prom:
" e n t :
To:
Cc:
Subject:

Ken Imamura [Kenjmamura@fishgame.state.ak.us]
Monday, November 08, 1999 1:14 PM
Scott L Marshall: Peter J Probasco; James A Brady; Thomas M Kron 
Carol Danton; Ellen Simpson; Jim Mccullough; Russell R Holder 
Regulatory modifications and changes

• Doug Mecum directed me to draft proposed changes to the Aquatic Farm 
regulations that will facilitate further evaluation of the current round 
of permit applications and provide a better basis for decisions in the 
future. Included in these will be proposed permitting criteria based 

.on definitions of commercial density, total standing stock, and maximum 
size of site. I am considering also including language on definitions 
of aquatic farming, perhaps to the species level, since there are some 
species-specific considerations, and a separate section on appropriate 
use of standing stock.

Most of you. are > very. much, aware that. some of ..our persistent ..problems 
during the;current application permit:,.have.been- equivocality of our 
aquatic farm regulations-as. well’as disagreements within staff on how;, 
other regulations' do or should affect the review process. I am 
confident that many of you have asked why there was no more guidance in
statute or reg on some of the difficult questions that have plagued
reviewers in the last few months. To the extent that you can, please 
forward suggested changes to me, either specific to an issue or more 
broadly based, that I should consider including in my proposals. If I 
can find a citation in statute to support the proposed regulation and it 
will clarify issues and tasks in the future, I will do my best to 

produce drafts for the public and agency review.

I
Kevin Duffy has asked for a very preliminary draft by Friday, so please 
f rward me any input you might have before that time. Meanwhile, I will
copy the RRDBs with interim drafts of proposals as I complete them.
Many thanks.

mailto:Kenjmamura@fishgame.state.ak.us


quest for consideration
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»
Subject: Request for consideration 

Date: Wed, 23 Feb 2000 13:42:32 -0900 
From: Ken Imamura <Ken_imamura@fishgame.state.ak.us>

To: Robert D Mecum <doug_mecum@fishgame.state.ak.us>

I realize that this is a sensitive issue. This should be one of my last 
attempts at trying to change anyone's mind about our position on 
geoducks, specifically, and on-bottom culture, in general.

I concede special area problems for Kachemak Bay clam permit 
applications.

However, on most of the rest, excepting those denied for insufficient 
information or direct, significant conflicts with existing use, I 
continue to feel that our best long-term course of action would be to 
issue aquatic farm operation permits, with stipulations and conditions 
we feel necessary to protect the resource. Further, I support issuance 
of acquistion permits for harvest of the permitted species on a 
permitted site on a sustainable yield basis, until the applicant can 
demonstrate that planting or enhancing production consistent with higher 
harvest rates is occurring. This should apply to all operations using 
wild standing stock, whether they are for littleneck clams, geoducks, or 
other species. I believe that permittees should be required to post a 
bond equivalent to the best estimate of the value of the standing stock 
on a permitted site, to be relinquished at termination of the permit 
and/or lease.

I think that if permited, aquatic farms create a high level of 
opposition, the department will be taken to court by its detractors. 
However, I also believe that the department would have more success 
defending itself against such suits than those likely to be filed by 
applicants who have been denied aquatic farm operation permits.
Moreover, if the courts find in favor of the department, the public will 
then have the option of pursuing legislative solutions. That will place 
the burden on some of those who most actively support unfettered 
development of the industry, and not on the department. Conversely, if 
aquatic farms gain acceptance over time or through the courts or 
legislature, then perhaps that will be proof enough that the program is 
legitimate in the eyes of the people of the state.

Thanks for your patience and letting me, once again, preach to the 
choir..
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aking points re: R. Painter letter to M ecum  on C IP

Subject: Speaking points re: R. Painter letter to Mecum on CIP 
Date: Thu, 02 Mar 2000 14:30:24 -0900 

From: Ken Imamura <Ken_imamura@fishgame.state.ak.us>
To: Geron Bruce <geron_bruce@fishgame.state.ak.us>

CC: Robert D Mecum <doug_mecum@fishgame.state.ak.us> ,
Kevin C Duffy <kevin_duffy@fishgame.state.ak.us>

Please convey that we can discuss the intent of the language in the CIP, 
rather than focusing on our interpretation or that of ASGA. This was 
done in a hurry, so please forgive the poor organization. I hope this 
is not too late.

Re: shortcoming with the language:

1. If we intend to establish standards as co what constitutes aquatic 
farming, including clauses that tie in renewals cf permits to 
demonstration of farming, such as enhancement of orodurcivity, we are 
going to need baselines of what is there before the rarming starts. How 
we get the baselines, and check to see if productivity is being enhanced 
or other definitions and criteria for farming are being met is not 
really critical, as long as the data collected is valid. There is a 
wide range of options how this may be accomplished, but none of the
acceptable options is likely to be free.

Site visits are also valuable, for both the department's understanding 
of the "geshtalt" of individual sites, such as exposure, delineation of 
the production zones, noting of proximity to sensitive habitat types 
such as eelgrass, and a enough familiarity with individual sites to 
conduct a permit review and for the applicant. If Rodger is surprised 
by this, I can say, after visiting his proposed Jinhi Bay and El Cap 
sites that it is clear to me that starfish were not very abundant, 
eelgrass was control on the lower boundaries of his site and limited the 
extent of the productive clam beds, substrate was highly variable, there 
was little evidence of heavy otter predation or human use, and exposure 
to weather at the site was limited. The El Cap site was unique in that 
it was an isolated pocket beach with subangular gravel comprising the 
best clam habitat. It probably had excellent drainage and circulation 
characteristics to a depth deeper than is usually found on more typical
littleneck clam beaches. What those site visits basically told me were
that there were other beaches in Jinhi Bay that could be used by the 
public if that is an issue, that heavy public use is not evident on his 
proposed sites, and predator exclusion measures might not be necessary 
on some of his proposed sites to enhance recruitment, survival and 
growth. I would emphasize that site visits have multiple uses and some 
of them are very much in favor of an applicant's best interests. As 
such, in some cases, a statistically valid survey for abundance, size 
composition, and distribution might be secondary to gathering and 
integrating of other information.

3. I cannot speak to the future uses the department puts to stock 
assessments of sites proposed for farming geoduck and other species. 
However, I have long maintained that it is better to discuss possibly 
contentious issues on the basis of data, rather than conjecture. I like 
to think chat we will be impartial and not conduct a survey of a 
proposed site for the express purpose of keeping it closed to aquatic 
farming. Perhaps I still harbor some level of naivete.

4. I agree with ASGA's position on regional plans. We discussed this 
at the ASTF meeting held late last year in Anchorage. I believe that a 
better alternative would be for the state to fund, and undertake, a 
comprehensive coastal inventory process of known surveys, data, land use 
patterns, ownership, jurisdictions, etc., in a GIS system so aquatic 
farm applicants can more easily or clearly determine what kinds of
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vu, | »• \vu: lU i .  Uucsuons raisea b v  Painier s response)]

/
i > .the

> > > > > department could produce the summary report, based on commercial

Q > > fishing
> > > > > information and its survey data for the sites.

> > > > >
> > > > > Without this commitment, the department will not be able to
enforce
> > > > > compliance with Para 3, and the state may as well just turn the 
wild
> > > > > stock over to Painter. Issuance of the final version of the
> operation
> > > > > permits to Painter, Henderson, and Klinkert depend on what the
> > > > > department can and will do regarding the surveys of pre-existing
> wild
> > > > > stock, prior to the start of commercial fisheries in early July.
I
> am
> > > > > available to provide assistance in ways that I can.
> > > > >
> > > > > What do you think is realistic for the department to do at this
> point?
> > > > >  If we decide not to force collection of good data, then I will be
> > > > > redrafting the operation permit language to avoid present and 
future
> > > > > embarrassment to the department.
> > > > >
> > > > > ---------Original Message---------
> > > > > Date: Sun, 11 Jun 2000 08:21:36 AKDT
> > > > > From: "Rodger Painter" <rodgerpainter@hotmail.com>
> > > > > To: ken_imamuraOfishgame. state.ak.us

—^ > > > > > CC: doug_mecum@ fishgame.state, ak.us
t n  > > > > >> > > > >

> > ______________________________________________________________
> > > > > Get Your Private, Free E-mail from MSN Hotmail at
> > http://www.hotmail.com
> > > > >
> > > >
>

> > > > > Name: rodger'spermitresponse.doc
> > > > > rodger'spermitresponse.doc Type: WinWord File
> > (application/msword)
> > > > > Encoding: base64

I
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'/vd: |Fwd: RJE: Questions raised by Painter's response]]

I
Subject: [Fwd: |Fwd: RE: Questions raised by Painter's response]]

Date: Tue, 20 Jun 2000 09:13:13 -0800
From: "Kevin C. Duffy" <kevin_duffy@fishgame.siate.ak.us> Internal 

To: Robert D Mecum <doug_mecum@Fishgame.state.ak.us>
CC: Ken Imamura <ken_imamura@fishgame.state.ak.us>

Sounds like you may have to weigh in here regarding littlenecks and 
geoducks (if any are permitted).

•s

Subject: [Fwd: RE: Questions raised by Painter’s response]
Date: Tue, 20 Jun 2000 09:06:56 -0800 

From: Ken Imamura <Ken_imamura@fIshgame.state.ak.us>
To: Kevin C Duffy <kevin_duffy@fishgame.state.ak.us>,

Steven G Mcgee <steve_mcgee@fishgame.state.ak.us>

It appears that the division will not be playing a major role in the 
littleneck clam surveys, harvest oversight, or monitoring. Also, that 
the division will not be conducting geoduck pre-project surveys, unless 
we want to defer issuing permits until next year. As Woodby indicates, 
any changes to these expected schedules will require directives from HQ 
to change the region's survey priori-ti-es. While I would be amenable to 
telling Mr. Painter to .do basically what he feels like, I think the 
geoaucK permit appxacants aeserve better than being forced to wait until 
some time next year before we conduct their site surveys and issue their 
permits. Unless I am sorely mistaken, I don't think we want to issue

© operation permits to the geoduck applicants before we know, 
quantitatively, what is on their sites.

 ------  Original Message -------
Subject: RE: Questions raised by Painter's response 
Date: Mon, 19 Jun 2000 17:51:06 -0800
From: "Doug Woodby" <doug_woodby0fishaame.state.ak.us>
To: "'Ken Imamura'" <Ken_imamura0fishgame.state.ak.us>
CC: "Scott L Marshall" <scott_marshall0fishgame.state.ak.us>

Can't answer as yet about dates or our ability to do the clam sampling.

As for further geoduck sampling, probably not this season. We would have 
to
redirect efforts from other work as our dive vessels and divers are 
fully
scheduled through September, That will take a directive from on high. We 
have already delayed dive surveys from this year to next due to the full 
schedule.

 Original Message----
From: Ken Imamura (mailto:Ken imamuragfishgame.state.ak.us]
Sent: Monday, June 19, 2000 12:50 PM 
To: Doug Woodby
Subject: Re: Questions raised by Painter's response

If the sampling can be done in a few aays and a workable sampling design
can
be
developed, I might be able to participate in the field work. I do not 
wish

? - |
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> <steve_mcgee@fishgame.state.ak.us>,Geron Bruce
' > <gdron_bruce@f ishgame. state .ak.us>, Stephen M White
> <stephen_white@law.state.ak.us>
> References: <03al01c01921$0bae95a0$60fb3f92@mscottk.adfg.state.ak.us>i
> All I know is that we have not issued Scott Thomas an aquatic farm
> pemit. He
> may have some sort of DNR permit but I doubt it. Regardless, I don't
> know of
> any reason to close this area to commercial sea cucumber fishing. I'll
> copy
> Ken Imamura on this in case he knows who to contact in DNR to find out
> if there
> isa conflict with some sort of leasing provision.
>
> Scott Kelley wrote:
>
> > FYI
> >
> >  Original Message----
> > From: Don House [mailto:don_house@adfg.state.ak.us]
> > Sent: Thursday, September 07, 2000 3:12 PM
> > To: Scott Kelley; Robert C Larson
> > Cc: Philip S Doherty
> > Subject: sea cucumber opening - 103-30
> >
> > Robert - Scott Thomas indicated he contacted you concerning a possible
> > conflict with a sea cucumber opening in 103-30 and his mariculture site 
on
> > the west side of Long Island.
> >
> > If we open 103-30 as planned, will the mariculture site be deleted from 
the
> > NR?
> >
> > I don't know what discussions you had with Scott Thomas. He happened to
> > bring up the issue today when discussing another topic. I have no idea
> > where he stands on his permits, but it sounds like he has a permit from 
DNR
> > for the site. I don't know whether other species can be harvested from 
a
> > mariculture site, if the species are not listed on the original permit.
> >
> > Don

»
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MEMORANDUM STATE OF ALASKA
D E P A R T M E N T  O F  F I S H  A N D  G A M E

TO: Ken Imamura DATE: October 6, 1999
Mariculture Coordinator 
Commercial Fisheries Division 
Juneau

rdu . '
TELEPHC1' c M rv  • —  J  *

THRU :

FROM: Scott Marshall
S.E. Region Supervisor 
Commercial Fisheries Division

SUBJECT:

rarm  permits

General Comments:

In general, I see no conflicts with permits to culture oysters or rock scallops by suspension.

I believe that existing statutes and regulations preclude the department from issuing permits for 
most of the new aquatic farm permit applications received for bivalve culture. The conflict occurs 
because applicants are requesting to establish aquatic farms in places where significant numbers of 
naturally occurring bivalves already exist (see Little-neck and Geoduck Clam Mariculture Site 
Evaluation Project: Cruise Report R/V Sundance September 8 through 15, 1999, which is attached 
and incorporated by, reference). My analysis of the relevant issues follows.

5 A AC 41.250 requires the commissioner to include conditions to a mariculture permit that are 
necessary to protect natural fish and wildlife resources and their habitat. Because most of the sites 
being requested contain significant numbers of clams which are surely at the sites’ natural carrying 
capacity, it is clear that to be suitable for aquatic farming the existing bivalves would have to be 
removed to make room for the farmed clams. In fact on some applications, there is clear intent to 
commercially harvest the standing stock. Removal is problematic because our authority is limited 
to authorize any such activity. The mariculture statutes (AS 16.40.199) provides authority for the 
commissioner to issue an aquatic stock acquisition permit for the purposes of supplying stock to an 
aquatic farm. AS 16.40.199 defines “stock” as ” live aquatic plants or shellfish acquired, 
collected, possessed, or intended for use by a hatchery or aquatic farm fo r  the purpose further 
growth or propagation.” This statute allows an operator to obtain naturally occurring shellfish or 
plants for only one of two purposes. The first permitted activity is to secure wild “brood stock”. 
Brood stock means a source of gametes to be used by a hatchery for reproduction in the same way 
we have allowed salmon hatchery operators to obtain eggs and sperm from wild fish to start their 
operations. Hence we would also allow aquatic farms to capture and hold wild clams to obtain the 
spawn needed to start an aquatic farm so long as the conditions in 16.40.120 (d) and (f) arc satisfied. 
The second permitted activity is to obtain juvenile (or other early life history moiphs) of a species 
from the wild in lieu of obtaining adult animals as a source of gametes. This would most commonly 
be done when technological problems exist |(f) (d)] and when conflicts with other uses do not exist 
[(f) (3)). For example, we have allowed operators to collect scallop spat via collection strings

106575 M ille r Whiting Harbor



suspended in the water column. As can be seen however, nothing in AS 16.40.199 permits 
acquisition of wild stock for the purpose of making room for farmed clams or to conduct a 
commercial harvest of wild stock.

The department’s only authority for commercial wild stock harvest of clams is found in 5 AAC 
38.100. A permit issued under this regulation would have to be consistent with our constitutional 
mandates to assure sustained yield, to provide for common use and other applicable law. The 
sustained yield principle requires any such permit to be issued only for the number of clams that can 
be removed on an going basis; it Joes not, for instance provide the authority to remove most or all 
the wild clams in order to make room for farmed clams. The common use clause requires that once 
an area is identified for commercial fishing that we must issue permits to anyone who applies and 
who is otherwise qualified under the commercial fishing regulations. If farming and common 
property commercial fishing occurs in the same area, the common use clause raises the inherent 
conflict between private ownership of farmed products at a site and the common property naturally 
occurring stock at the site especially when there is no practical way to differentiate wild and farmed 
clams. Neither the applicants nor department staff identified a way to differentiate a farmed clam 
belonging to a permit holder under the mariculture statutes from a wild clam that is a public 
resource. Without a way to differentiate between a wild and farmed clam the technological and 
operational feasibility required under AS 16.40.100 (4) can not be demonstrated and a permit can 
not be issued.

Even if these problems could be resolved, our ability to issue permits under 5 AAC 38.100 is further 
complicated by the requirements of 5 AAC 39.210 and department policy that the requirements of 5 
AAC 39.210 be addressed in a proactive rather than a reactive manner. Considering the interest that 
has been expressed to develop aquatic farms throughout the region and the existing uses of both 
geoducks by the developing commercial fishery and by subsistence and personal use fishers for 
intertidal clam resources this regulation and our policies require that we develop a management plan 
for these species. While this is being done for geoducks we have neither the funding nor a schedule 
to develop a management plan for intertidal clams. Consistent with recent practices, additional 
funding would be needed before we started such a plan for intertidal clams. For geoducks, a plan 
has been drafted and will be reviewed by the board next year, however since this fishery is subject 
to limited entry we are restricted in our ability to issue permits.

Pursuant to AS 16.40.105 (1) through (3) 1 have found:

For sites that applicants propose to culture geoduck clams, the placement of densely spaced culture 
tubes in the substrate is impossible without adversely affecting the existing the wild geoducks on 
the site that tire of significant value. Thus the criteria in (1) can not be satisfied.

On sites where wild geoducks occur, pioposed farms would require significant alteration in the 
expansion of the developing commercial fishery (by removing a harvestable surplus from the 
common property fishery) in Southeast Alaska that is subject to limited entry, because commercial 
fishing and farming on the same site are incompatible activities. Thus the criteria in (2) can not be 
satisfied.

On sites where wild geoducks occur, the proposed farms would significantly affect the development 
of the existing geoduck fishery by removing a large volume of biomass from calculation of the 
annual quota, The preliminary estimate of geoduck biomass at the proposed farm sites is 891,000



In those sites proposed for geoduck or little neck farming where few naturally occurring geoducks 
exist, or where there may be the opportunity to segregate farming activities from the wild stocks 
because of zonal gradation in the occurrence of natural stocks, it may be possible to develop 
conditions that would protect the natural slocks. For instance, areas where naturally occurring 
geoducks occur v ithin the sites could be roped off underwater and farming activities could be 
prohibited. Permit conditions could specify that prior to undertaking farming, that the operator 
must identify all such areas, stake and rope them off. An inspection of the site would be necessary 
prior to farming.

Overall, I feel the primary issue we are facing is one of siting. If the applicants had proposed farm 
sites in areas where significant numbers of wild stocks did not exist, then most of the concerns I 
have would not exist. When considering the siting issue, we should remain cognizant of the fact 
that we have required salmon hatchery operators to site firilities in locations where impacts on wild 
stocks are minimized. We should also remain cognizant, by analogy, of our historic approach to the 
incidental harvest of wild salmon stocks during hatchery cost recovery. In Southeast we have 
negotiated with both SSRAA and NSRAA to transfer the funds collected from the sale of 
incidentally caught wild fish during coast recovery operations to the department. We also require 
that the value of incidentally caught groundfish in excess of the permitted amount be turned over to 
the department. The point being that some harvest of naturally occurring stocks may be inevitable 
in hatchery, farming or even fishing operations but the department has not allowed the hatchery 
operator or fishermen to benefit from such incidental harvests.

S u m m a r y :

In areas where significant natural stocks of geoducks exist, I do not believe that farming is 
consistent with the statues or regulations and the permits must be denied. In those areas where few 
natural geoducks exist, I believe that permits can be issued so long as conditions can be crafted and 
attached to the permit that will protect the natural stock.

Because little neck and other species of clams exist in significant quantities in all areas requested 
for little neck farming, there is an inherent conflict between commercial fishing activities and 
farming. Had applications been received for mariculture sites without significant numbers of wild 
clams, and baring other complications, permits could probably be issued. However, because there 
is no existing commercial fishery for little neck (or other intertidal clams present) in the region, 
there are clearly commercial quantities of clams present, and significant interest in harvesting wild 
slocks, a basis exists to develop a fishery. The outstanding questions are: 1) how can we proceed to 
develop a littleneck clam fishery in the region and 2) can the iniierent conflict between mariculture 
activity and commercial fishing at the same location be resolved, or does it even need to be 
resolved?

Comments provided herein reflect my interpretation of existing statutes, regulations and policy.
Until department policy and interpretations arc clarified, I am withholding site specific comments 
and recommendations.

lbs. The estimated biomass in all other known geoduck beds in the region is only  9 ,190 ,00  lbs.
Thus the criteria in (3) car. net be satisfied.
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Note: r - t  I <i 4 ' ^

Issues requiring legislative, regulatory, or policy resolution include:

1. Providing a fa ir return to the state from revenues generated from a) initial harvest o f 

standing crop on leased parcels, b) use o f wild stock for seed or broodstock, and c) use 

o f public lands to raise crops fo r commercial sale.

2. Access onto or across leased parcels fo r  purposes other than harvest o f permitted 

species.

3. Siting criteria to concentrate maricultural activity in small areas within geographically 

or biologically distinct regions or to disperse sites as much as possible. Ceiling on total 

number, area occupied by aquatic farm  sites. Guidelines on size o f individual farmsites.

4. Ownership provisions and limitations o f number and kinds o f farmsites. Related to these 

are development o f measures to foster a) local control, b) operations that provide an 

appropriate economic benefit, c) do not conflict with established local uses or practices, 

and d) to the extent possible, complement these uses and practices.

5. Overall general policies for siting as requests fo r  culture of other species occur. In the 

foreseeable future, these include geoduck, sea urchins, and various scallop species.

A L A S K A  D E P A R T M E N T  O F  F I S H  A N D  G A M E  
D R A F T  M A R I C U L T U R E  P O L I C Y

I n t r o d u c t i o n

Aquatic Farming is a legislatively authorized activity in Alaska that;satjsfiesPublie Trusty 

Doctrine requirement|. When properly conducted, aquatic farming results 
^^nqwab}e^nal^ |̂ d'soup2g£.‘increases shellfish production and increases both 
environmental heterogeneity a. d marine biodiversity. AS 16.40.100- AS 16.40.210 and 
5AAC 41.200-5AAC 41.400 provides an'adequate legal framework for managing tffe 
mariculture industry^These statutes and regulations allow for both staff and public 
involvement in aquatic farm permit issuance decisions.

. Constitutionality of aquatic farm leases§(arid concurrent, though unstated, establishment of 
! a new type of extractor of a marine resourcc)lbas passed legal reviews The Attorney



G ene ra l's  o ffice has issued  a s ta tem ent suppo rting  the  concep t o f ow ne rsh ip  o$ resou ree§ ; 
^w ith in  the leased p a rce l by the leasee (P ub lic  T rus t Doctrine in the  Z augg  case).

However, ques tions rem a in  about o the r fo rm s o f pub lic access and uses  o f leased aqua tic  
fa rm  sites.

#

W ith few excep tions , the  Aquatic  Farm  A c t de libe ra te ly  sepa ra ted  the  ope ra tions  and 
func tions o f m a ricu ltu re  perm itting from  the  Board  of F ishe ries sys tem . The  excep tions  
inc lude  unava ilab ility  o f fu lly  deve loped and  a lloca ted  resources fo r m a ricu ltu ra l use. The 
Board  of F isheries w ill be m ore accep ting  o f aqua tic  fa rm ing , if the  depa rtm en t 
dem ons tra tes  a sound  b io log ica l basis fo r rev iew ing app lica tions and re ta ins  an 
ay ropria te level o f se n s itiv ity  to the B oa rd 's  conce rns  fo r a lloca tion , m anagem en t, and 
en fo rcem en t p rob lem s.

A qua tic  fa rm ing  pe rm itting  is the respons ib ility  o f the C om m iss ione r o f A D F&G . It is 
ou ts ide  the pu rv iew  o f the  Board of F ishe rie s  as AS 16.05.251 spec ifica lly  p roh ib its  the 
Boa rd  from  adopting regu la tions o r ta k ing  ac tion  regard ing  the issuance , den ia l, o r 
cond ition ing  of an a qua tic  fa rm  or ha tche ry  pe rm it o r an aqua tic  s to ck  acqu is ition  pe rm it.

B a c k g r o u n d

A qua tic  fa rm ing w as d ire c tly  au thorized by leg is la tive  m anda te  in 1988 (A qua tic  Farm ing , 
AS  16 .40 .100 - 199). It a rose  as a d ire c t resu lt o f p roh ib ition  of fin fish  aquacu ltu re  in 
A laska  in the  late 1980s.

A depa rtm en ta l po licy is needed to add; ass ques tions  of s iting , s iz ing , a llow ab le  spec ies , 
reporting , overs igh t, en fo rcem en t, etc. o f aqua tic  fa rm s. The m a jo r issues  are ones 
conce rn ing  s iting, access , and accoun tab ility . T ide lands  leas ing  fo r the  pu rposes o f 
fa rm ing  ep iben th ic and in -fauna is the m a in  sou rce  o f con ten tion  and conce rn .
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Perm it rev iews w ill requ ire  a deta iled ove rv iew  o f a llowed use areas, s in ce  leases a re  not 
pe rm itted  in som e a reas  at all, lim ited in o the r sens itive  areas, and cons tra in ed  by
p rox im ity  to  sa lm on s tream s, eagle nes ts , m arine  m am m al hau lou t/rooke ry  a reas, e tc . it 
w ou ld  be ve ry  usefu l if fa irly  large sca le  m aps o f the m ost a ttractive a reas  fo r farm  s ites 
were ava ilab le  du ring  the  perm it app lica tion  and rev iew  processes

The depa rtm en t cu rre n tly  lacks a com p rehens ive  po licy regard ing rev iew  o f ope ra tiona l 
pe rm its  fo r s ites leased  to app lican ts by DNR . Because  DNR is the lead agency and  all 
o the r rev iew s h inge on w he the r DNR w ill issue a lease, the lack o f po lic ie s  on som e m a jo r 
s iting  cons ide ra tions  is a m a jo r cons tra in t on depa rtm en ta l perm it rev iews.

Known o r suspec ted  reasons fo r oppos ition  to m a ricu ltu re  as an accep tab le  use of 
pub lic ly -ow ned  and s ta te -m anaged  lands  and m arine  aqua tic  resources inc lude :

A

1. C once rns fo r cons titu tiona lity  o f lease o f pub lic  lands /re sou rces  and exc lus ive  
use of lands /resou rces  by leasees . E s tab lishm en t of a new  u se r g roup and 
se tting  o f p re ceden ts  fo r an a lte rna te  avenue  fo r com m erc ia l ha rves t and sa le  of 
m arine  resou rces . Exclus ive  a ccess  ve rsus com m on p rope rty  fishe ries .

2 . U n fam ilia r ity  and  d is trus t of a m u lti-agency , s ta te /fede ra l/lo ca l m anagem en t 
reg im e fo r va lu ab le  o r po ten tia lly  va luab le  m arine  sites and resou rces  tha t 
ope ra tes  la rge ly  independen tly  o f the Board  o f F isheries sys tem . Re luc tance  by 
s ta ff to engage  in m anagem en t o f resou rces  w ithou t ove rs igh t by  the Boa rd  on 
a lloca tive  issues .

3. Lack  of com p rehens ive  rev iew  spec ifica tio ns  fo r perm its, co n ce rn s  fo r po ten tia l 
p ro life ra tion  o f fa rm s ites of inde te rm ina te  d is tribu tion , s ize, type , and num ber.

4. O w ne rsh ip  issues . Lack o f e s ta b lished  gu ide lin e s  fo r lim ita tio n s  o f am oun t, 
num ber, and  k ind  of ope ra tions  ind iv idua ls  o r o rgan iza tions  cou ld  acqu ire  and 
con tro l.

5. B io log ica l q ues tio n s  as to su s ta inab le  y ie ld , hab ita t and env ironm en ta l e ffec ts , 
im pacts o f in te ra c tio ns  be tw een  w ild  s tock and cu ltu red  s tock

&
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6 . C once rn  fo r in troduction  and transpo rt of pa thogens, pa ra s ite s , and o the r 
undes irab le  non-na tive  spec ies  via trans fe rs  o f seed, b roods to ck , o r m a rke t 
p roduc t o ve r large d istances, e ithe r w ith in  s ta te  o r be tw een  s ta tes.

7. Lack  of e s tab lished  gu ide lines fo r use o f w ild s tock from  a re a s  ou ts ide  leased  
pa rce ls  fo r seed  or b roodstock. W ild  s tock acqu is ition  is a llow ed , bu t w ithou t 
any gu id e lin e s  on where, how  m uch , w hen , and how  o ften . The re  a re  no 
gu ide lines  fo r what cons titu tes seed and  wha t cons titu te s  b rood , and w he the r 
an y  an im a ls  co llec ted  as e ithe r can be d irec tly  and im m ed ia te ly  so ld as fa rm  
s tock , o r fo r w ha t period they m us t be held , o r pu rposes  to  w h ich  they m us t be 
pu t be fo re  be in g  legal fo r sa le . Th is  is a p rob lem  fo r seed , s in ce  the te rm  is not 
c lea rly  de fin e d .

8 . H arves t repo rtin g  and track ing  fo r aqua tic  fa rm  ope ra to rs  v ia  an annua l repo rt 
sys tem , w h ich  is d iffe rent in som e  fundam en ta l w ays from  repo rting  th rough  fish 
ticke ts  and on  an ind iv idua l de live ry  bas is . D iff icu lty  in d is tin gu ish ing  
com m erc ia l, sport, persona l use, subs is tence  ha rves t from  m aricu ltu re  
p roduc tion  w hen  multip le fishe rie s  o ccu r in c lose  app ro x im a tion  of tim e  arid 
area . P o ss ib le  con flic ts be tw een  gu id ing  m anagem en t p rin c ip le s , such as size 
and  season , app lied  to m a ricu ltu re  ope ra tio n s  and  o the r u se r g roups. 
E n fo rcem en t concerns.

9. C on flic t o f in te res t questions re la ting  to  pa rtic ip an ts  in m a ricu ltu ra l ac tiv itie s  and 
com m erc ia l fishe ries , fo r the sam e o r d iffe ren t spec ies .

P o l i c y  S t a t e m e n t s

A .  A o u a t i c  F a r m  S i t i n g  C r i t e r i a

1. If an aqua tic  fa rm  app lica tion  does no t m ee t the  c rite ria  spec ified  in AS  16.40.105, it will 
be re je c ted  by the C om m iss ione r, w ho has the so le  au tho rity  and re spons ib ility  to dec ide  
fo llow ing  in te rna l re v iew  and com m ent on aqua tic  fa rm  app lica tio ns . T hese  crite ria  a re : 1) 
the p roposed  farm  m us t not require s ign ifican t a lte ra tio n s  in tra d itio na l fishe ries  o r o the r 
e x is ting  uses of e x is ting  fish and w ild life  re sou rces , 2 ) the  p roposed  fa rm  or ha tche ry  may
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not s ign ifican tly  a ffec t fishe ries , w ild life  o r the ir hab ita ts  in an adverse  m anner, 3) the 
phys ica l and b io log ica l cha rac te ris tics  o f the  site m ake it su itab le  fo r fa rm ing  and 4) the 
p roposed  ha tche ry  o r fa rm  plans m us t m ake  it te chn ica lly  and ope ra tiona lly  feas ib le .

2. A ll app lica tions  fo r aqua tic  fa rm ing, be they fo r ra ft o r long line o r in te rtida l o r sub tida l 
ope ra tions , w ill be cons ide red  on a case -by -case  bas is  to de te rm ine  if crite ria  requ ired  by 
s ta tu te  can be met.

3. A qua tic  farm  pe rm its  w ill be cond itioned  as deem ed  necessa ry  to  p ro tec t v ita l s ta te  
in te res ts , espec ia lly  in C r.tica l Hab i‘a t A reas  or w he re  na tive  s tocks are de te rm ined  to  be 
fu lly  a llo ca ted . If v ita l s ta te  in terests canno t be p ro tec ted , the C om m iss ione r o f AD F&G  
w ill deny  the  aqua tic  fa rm  app lica tion .

4. W h ile  p roposed  ha tche ry  o r farm  p lans  m ust dem ons tra te  te chn ica l and ope ra tiona l 
feas ib ility , pe rm itted  fa rm e rs  w ill be a llow ed  to m ake annua l seed ing  dec is ions based upon 
ind iv idua l fa rm  needs as long as D epa rtm en t of N a tu ra l Resources m in im um  p roduction  
requ irem en ts  are met.

5. A qua tic  S tock A cqu is ition  Perm its w ill be issued upon find ing  tha t p roposed  ha rves ts  
w ill n e ith e r im pa ir sus ta ined  yie ld of the spec ies  no r un reasonab ly  d is rup t estab lished  
resou rce  uses. As iden tified  by s ta tu te , an im a ls  and  p lan ts  a cqu ired  unde r th is pe rm it 
im m ed ia te ly  becom e the p rope rty  o f the  pe rm it h o ld e r and  a re no longe r a pub lic o r 
com m on resource .

6 . A qua tic  Farm  harves ts  are not to be con fused  w ith  com m e rc ia l fishe rie s  harvests . A s  is 
reasonab le  w ith  any land -based  fa rm ing  opera tion , a qua tic  fa rm e rs  w ill m ake the ir own 
dec is ions  on how  to m a rke t the ir p roduc ts  independen t o f com m erc ia l fishe ries regu la tion .
Fo r exam p le , ex is ting m in im um  size lim its  on hai vests o f w ild  c lam s are not app licab le  to 
fa rm ed p roduc t w he the r tha t p roduct has been g rown from  seed  by the fa rm er o r was 
ob ta ined  th rough  an A qua tic  S tock A cqu is it io n  Perm its .

5
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7. D iligen t e ffo rt m us t be m ade to iden tify  env ironm en ta l, resource m anagem en t and 
te chn ica l p rob lem s in aqua tic  farm  app lica tions . D epa rtm en ta l s ta ff w ill ope ra te  in good 
fa ith  to find so lu tions to p rob lem s so no ted  to the e x ten t practical.

8 . Fa rm s m us t ope ra te  w ith in  the cond itio n s  of the ir lease while p rov id ing  su ffic ien t 
a lte rna te  ha .ves t oppo rtun itie s  fo r o th e r use r g roups, unde r sus ta ined  fishe rie s  p rinc ip les . 
A t som e  po in t, the s ta te  w ill have to de te rm ine  w ha t pe rcen tage  o f p roduc tive  hab ita t in a 
g iven  a rea w ill be leased  and what p e rcen t of a va ilab le  resource w ill p ass  into ow ne rsh ip  
o f p riva te  ind iv idua ls  o r co rpo ra tions .

9. C once rns  fo r env ironm en ta l/w a te r qua lity  e ffe c ts  cen te r on e xam p les  o f s ign ifican t or 
m easu rab le  deg rada tion  in hab ita t o f na tive  spec ies  in c lose assoc ia tion  o r p rox im ity  to 
in tens ive  o r la rge -sca le  aqua tic  fa rm ing  ac tiv iiie s . C once rns  fo r d ire c t in te rac tions , such 
as inc reased  p resence  o f p reda to rs, pa thogens , o r pa ras ites , inc reased  in tra spec ific  
com pe titio n  fo r food o r space , and changes  in gene tic  d ive rs ity  need  to be cons ide red  fo r 
loca ting  and s iz ing app rop ria te  fa rm s ites .

10. O pe ra tiona lly , m anage rs  and en fo rcem en t p e rsonne l need to be ab le  to  c lea rly  and 
unam b iguous ly  d iffe ren tia te  sport, pe rsona l use, subs is tence , com m e rc ia l, and aqua tic  
fa rm  p roduc ts  at all p o in ts  be tween a cqu is itio n  and  consum p tion  by the  e nd  user.

11. The  depa rtm en t w ill con tinue  wo rk ing , at all leve ls , to  increase the  e ffic ie ncy  o f the 
pe rm ittin g  p rocess , fo r fa rm  sites, ope ra tio na l pe rm its , transpo rt and acqu is ition  pe rm its , 
and  reques ts  fo r va rious k inds of in fo rm a tion , w h ile  m a in ta in ing  the bas ic  in teg rity  o f the 
p rog ram .

12. B ecause  the depa rtm en t cu rren tly  does  not have  the  resources to adequa te ly  assess 
the  p roduc tiv ity  po ten tia l o f s ites, p ro spec tive  a pp lic a n ts  w ill have to  condu c t the ir own 
a sse ssm en ts  of the p roduc tiv ity  of the m ost p rom is ing  s ites in an a rea  o f in te res t and w ill 
have  to m ake sure they rev iew  any re s tr ic tio n s  on ob ta in ing  lease pa rce ls . The 
depa rtm en t w ill assum e tha t an app lican t has chosen  the  site th rough  a ccom m oda ting  the 
s ta te ’s s iting  crite ria  and ba lanced  log is tic , e conom ic , and  persona l needs.

6



30
The M aricu ltu re  P rogram  M anager w ill d ra ft an annua l report fo r the p rog ram  in a fo rm a t 
usefu l to bo th  the A laska Board of F ishe ries  and the a brie fing fo r the  B oa rd  needs o f the  
m aricu ltu re  program . The departm en t w ill reques t tim e, most like ly a t one  o f the  s ta tew ide  
she llfish  m ee tings, fo r the M aricu ltu re P rogram  M anager to  b rie f the B oa rd  on the 
m aricu ltu re  p rogram , sum m arize pa rtic ipa tion , d is tribu tion  of e ffo rt, p roduc tio n  sum m arie s , 
and new  deve lopm ents .

13. M a in ta in  a cons is ten t and m u tua lly  accep tab le  level of com m un ica tio n  be tween 
m anagers  o f trad itiona l, B oa rd -d irec ted fishe rie s  and the aqua tic  fa rm  p rog ram . The 
m aricu ltu re  s ta ff does not have the resou rces  to conduc t rev iews, s ite  v is its , o r 
inspec tions , nor the loca l know ledge, o f the depa rtm en t's  fie ld s ta ff in the  reg iona l and 
a rea o ffices . There is a need, and m u tua l bene fit, to  m a in ta in ing  an open  d ia logue  
be tw een s ta ff.

14. The depa rtm en t w ill stress b io log ica l cons ide ra tions  du ring  re v iew  o f s ite  app lica tions , 
to  the ex ten t possib le , us ing s iting c rite ria  based on sound m a ricu ltu ra l p rin c ip le s  and 
b io log ica l cons ide ra tions . For exam p le , s iting  shou ld  be as unob tru s ive  as poss ib le , bo th  
phys ica lly  and v isua lly . Farm  s ites shou ld  be su ffic ien tly  sepa ra ted  to  m in im ize  po ten tia l 
fo r c ross-con tam ina tion  o f spec ies be ing  rea red . In add ition  to e x is ting  s iting  cons tra in ts , 
there shou ld  be a lim it on the num be r o f s ite s  pe r bay, in le t, s ta ta rea , o r som e  o the r k ind  of 
lim iting c rite ria  tha t can be c learly  unde rs tood  by both the pub lic  and the  resou rce  
m anagers .

B .  A q u a t i c  S t o c k  A c q u i s i t i o n  p e r m i t s

1. The C om m iss ione r has sole au tho rity  to  issue  A qua tic  S tock A cqu is it io n  Perm its to  
aqua tic  farm  o r ha tchery perm it ho lde rs  w ho  m ee t c rite ria  de fined  by s ta tu te  (AS 
16.40 .120). W hen these crite ria  are m et, the C om m iss ione r w ill issue  sa id  perm it.

The crite ria  are: 1) w ild s tock is needed  to m ee t the in itia l n eeds  o f the ha tche ry  o r 
farm , 2) propagation of spec ies  sough t is te chno log ica lly  lim ited , 3) w ild  s tock 
sough t is not fu lly  u tilized by e x is tin g  fishe ries , 4) w ild  s to ck  is n eeded  to m a in ta in  
the gene pool o f a ha tchery o r a qua tic  farm .

0
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2. The C om m iss io ne r m ust inform  the Board of F ishe ries on any a c tio n  taken regard ing 
A qua tic  S tock A cqu is it io n  Perm its. The Board o f F ishe ries au tho rity  rega rd ing  A qua tic  
S tock A cqu is ition  P e rm its  is lim ited to pass ing  regu la tions fo r conse rva tio n , m a in tenance 
and m anagem en t o f spec ie s  fo r wh ich an acqu is ition  pe rm it is requ ired .

3. Increas ing conce rn  re la ted to im porta tion  o f un in tended o r unw an ted  non-na tive  
spec ies  in sh ipm en ts  o f seed  or b roods tock  needs to  be add ressed . T h is  m ay be via 
es tab lishm en t o f loca l ha tcheries fo r spec ies  tha t do not rep roduce  in the  w ild  w ith in  
gene tic  o r larval d rift range  o f the fa rm s ite , s tringen t con tro ls  on im pod  o f seed or brood, or 
adop tion  o f a po licy to  pe rm it on ly cu ltu re  of loca lly ava ilab le  spec ies . T he re  are p robab ly  
com b ina tions  o f all th re e  tha t wou ld  be accep tab le , bu t cu ltu re  o f lo ca lly  ava ilab le  spec ies 
w ou ld  be inhe ren tly  th e  sa fes t option.

4 . C urren tly , a cqu is itio n s  o f w ild s tock fo r pu rposes o f seed ing  o r e s tab lish ing  b rood 
s tocks is pe rm itted  u n d e r au tho rity  of acqu is ition  pe rm its  if the re  are no  prob lem s o f 
sus ta inab ility  or e s tab lished  uses. C once rns  revo lve on w ha t d is tin g u ishe s  w ild ha rves t fo r 
com m erc ia l sa le from  w ild  s tock acqu is ition  fo r seed o r b roods tock . It m ay  not be possib le , 
rea lis tica lly , to d iffe re n tia te  one from  the  o the r, a lthough  c la r ifica tio n  o f how  they d iffe r in 
p rinc ip le  m ay be su ff ic ie n t to  prov ide the  bas is  fo r m anagem en t and en fo rcem en t.

5. The depa rtm en t a n d  aqua tic  fa rm s ite  ope ra to rs shou ld  m ake e ve ry  e ffo rt to insu re  tha t 
ope ra tions o f fa rm s ite s  are not the cause  fo r un in tended  in troduc tion  o f undes irab le  p lan t 
or an im a l species, p a thogens , o r pa ra s ite s  in to  the s ta te .

D e fin it io n ^

A  fu lly  a lloca ted  s to ck  is de fined  as one  tha t is p re sen tly  be ing  h a rve s te d  a t the maximuqp 
sus ta inab ie  rate. S uch  a de te rm ina tion  requ ires  s c ie n tific a lly  sound  a nd : gom pje te  
su rveys . A reas o u ts id e  o f su rveyed -trac ts  a re  open  to app llca tic
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TONY KNOWLES, GOVERNOR

OFFICE OF THE COMMISSIONER

DEPARTMENT OF FISH AND GAME

March 15, 1999

Rodger Painter, Vice President 
Alaska Shellfish Growers Association 
P.O. Box 20704 
Juneau, AK 99802

Dear Mr. Painter:

Your February 17 lcrter to Governor Tony Knowles included 3 numbei of'ssucs concentiiig the 
mariculture industry in this state The Governor asked that ! respond to the specific issues you 
raised.

With your lener was an attachment titled. "Littleneck Chun enhancement and Aquacn'ture 
Developrne:::." This attachment includes proposals for: (!) cooperative enhancement .if a public 
beach in Kachcmak Bay; and (2) dam farming studies in Kuchomak Bay, Prince William Sound, 
and Soudieast Alaska. You asked us to develop a general state policy regarding on-bortom 
aquatic fanning. More specifically, you also asked about options the department might consider 
for rlam fanning within die critical habitat area boundaries of Kachcmak Bay. Finally, you 
askjd about the department's response to comments on aquatic fanning included in the August 
1998 draft of the Kenai Area Plan.

T’he above issues were among those raised in a lener from Representative Gail Phillips lo 
Commissioner Frank Rue on January 19. and discussed before die House Resources Committee 
on February 17. Kevin C Dtiffv. acting deputy director for the Commercial Fisheries Division, 
represented die department at that meeting and briefed the members of die committee. The 
following information will he included in tny formai reply to Representative Phillips.

State Policy Development

The department continues work on policies for on-bottom fanning of clams and other species.
The department believes that property rights to "standing stocks" pass to die permittee with the 
lease, operations permit, and srock acquisition permit, although the state retains authority to 
ensure that aquatic fanning activities are biologically mid environmentally acceptable, both on

P.O. BOX 25526 
JUNEAU. ALASKA 99602-5526 
PHONE 1907) 46S-J700 
FACSIMILE- (907.1 465-2332



Mr. R odger  Painter M arch  1?, 1999

and off the site. Specific io liitleneck clams, minimum legal size restrictions applicable to 
commercial harvests do not apply to farmed product. In all areas outside of designated critical 
habitat areas, the department will evaluate proposals for aquatic fanning, including on-bottom 
culture operations, on a case-by-case basis, consistent with applicable statutes and regulations.

P r o p o s e d  K a c h e m a k  B a y  C l a m  F a r m i n g

The department will not accept any applications for on-bottom clam fanning in the Kaehemak 
Bay and Fox River Flats Critical Habitat Area (KBCHA) during the current aquatic farm open 
application period that concludes on April 30, 1999. It is my current view that the existing 
KJBCFLA Management general policies prohibit intertidal leases and on-bortom aquatic fanning 
in Kaehemak Bav. and that the KBCHA Management Plan will need to be amended and 
readopted as regulation under the Administrative Procedure Act (APA) prior to leasing and 
permitting of any on-bottom aquatic farms within the KBCHA. The plan does not specifically 
address many of the issues and concerns relevant to these activities. The Department o f Law 
(JDOL) is reviewing this issue.

In response to interest by the Alaska Shellfish Growers Association and some individual farmers, 
the department will draft a proposed amendment to the KBCHA Management Plan. This 
proposed amendment, if adopted, would authorize a limned number of fixed duration, limited- 
acreage experimental littleneck clam farming projects to be associated with the existing farms in 
Kachcmak Bay (i.e.. only a subset of those that were operational as of 1998). The department's 
proposal would include information about the likely locations 3nd maximum number and acreage 
of experimental sites. It would also detail for the public: (1) the types o f scientific information 
that the department would require a proposed experimental clam farming project to collect over 
the course o f its existence (e.g., growth rates, productivity, farm economies, and social and 
environmental impacts): and (2) how that information would be used to evaluate compatibility or 
incompatibility of littleneck clam farming in a stale critical habitat area.

.Another concept to be discussed at the public meeting is the potential for restoration or 
enhancer-.m of littleneck clams on one or more public benches, as originally suggested by the 
Shellfish Growers Association.

As described above, the department would need to conduct a public process pursuant to the APA 
to determine if the KBCHA Management Plan should be amended to authorize and issue permits 
to these experimental projects. The plan amendment process would require publication of 
meeting notices in .Anchorage. Homer, Seldovia. Halibut Cove and Red Mountain and public 
meetings in Anchorage and Homer. If, after the public meetings, an amendment to the Plan to 
allow limited experimental linleneck clam fanning is detemuned to be in the public interest, the 
department would draft proposed new regulation language and initiate the required 30-day public 
re\icw required under the APA. If the public generally accepts the proposed amendment, we 
expect that the entire amendment and regulations adoption process would tukc 90-120 days.
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Board of Fisheries

The department will be coordinating with the Board of Fisheries and (he DOL to determine if the 
board needs to deal with clam allocation issues in Kaehemak Bay prior to permitting or leasing 
of on-bottom clam farms.

Kcnai Area Plan

Draft comments forwarded to the Depanment of Natural Resources for inclusion in the August 
1998 draft o f the Kenai Area Plan have been revised in response to requests from the public, and 
reconsiderarion by departmental staff. Based on discussion with me. Habitat Division Director 
Ken Taylor notified the Department o f Natural Resources that previous comments restricting 
mariculture operations outside of the Kaehemak Bay Critical Habitat Area should be amended to 
reflect our position that aquatic farm applications outside the critical habitat areas will be 
evaluated on a case-by-case basis, consistent with the aquatic, farming stanites and regulations

I hope this loner addresses the questions you have raised about die State of Alaska’s policies 
relative to Kaehemak Bay and Fox River Flats Critical Habitat Area, and about statewide 
intertidal clam farming issues. If you have any questions, please contact Ken Imamura. ADF&G 
Mariculture Coordinator at (907) 465-til 50.

Frank Rue 
Commissioner

cc: Senator John Torgerson
Representative Gail Phillips 
Board of Fisheries 
Commercial Fisheries 
Habitat and Restoration 
Sport Fish

Sincerely.



e: l-'W : Sale ot w iia  clams irom a larm

.Subject: Re: FW: Sale of wild clams from a farm 
Date: Mon, 06 Sep 1999 14:31:47 -0800 

From: Ken Imamura <Ken_imamuia@flshgame.state.ak.us>
To: Caro' Denton <carol_denton@adfg.state.ak.us>
CC: Steven G Mcgee <steve_mcgee@fishgame.state.ak.us>

Acquision permits allow harvest and direct sale of wild stock, if that wild 
stock is within the boundaries of a permitted aquatic farm site. We have 
discussed the legality of this at length with the AG's office and within the 
mariculture program at HQ. Having established a precedent with three aquatic 
farm operators in Southeast, it would be difficult for the department to 
significantly change its permitting practices at this point in the permit review 
process. Simply put, the standing stock (pre-existing wild stock) on a leased 
and permitted aquatic farm site becomes the property of the aquatic farm site 
operator, to be disposed of in any legal manner. This includes commercial 
harvest and sale.

Precedents and current policies aside, the issue of pre-existing standing stock 
is knotty. Personally, I believe that the portions of the mariculture 
regulations addressing acquisition permits intended that wildstock, from both on 
and off the farm site, could be used for broodstock or for seedstock, not 
necessarily for harvest for commercial sale. I think that acquisition permits 
should allow collections of wildstock, either from the farmsite or public 
waters, for broodstock or seedstock, where that use does not conflict with 
established uses. Further, I strongly support legislative clarification of the 
intent of the acquistion permit sections in the statute, development of policies 
or regulations that dearly define the state's position regarding disposition of 
pre-existing standing stock on newly permitted farms, and adoption of 
stipulations for farm permits that will result in long-term conservation of the 
resource, while allowing farmers to use pre-existing standing stock to support 
project costs of their operations.

I have proposed meetings to discuss these issues, but have not received much 
interest or support. I think it would be a good idea for management 
representatives from the various divisions to get together to develop a 
comprehensive management plan and a set of operational policies, based on the 
statutes, regulations, and collective knowledge of our staff.

Carol Denton wrote:

> Has this been discussed £ researched? Is there any other basis for allowing
> sale of wild stock that has a farm boundary drawn around it?

 >  Original Message----
> From: Lynch, Brian
> Sent: Monday, August 30, 1999 3:43 PM
> To: Denton, Carol
> Subject: Sale of wild clams from a farm
>
> Has anyone ever asked the Dept, of Law if 16. 40.140(e) actually allows the
> sale of clams from a farm that have not actually been grown or propogated
> that farm? I wasn't aware that that was the law that was being “used" to
> allow the wild stock harvest of littleneck clams under provisions of the
> mariculture permit system (ignorance is no excuse;. 1 guess that when we
> quit issuing wildstock harvest pemits I then ignored the situation. While 1
> am no legal beagle I have my doubts that that is what the legislature
> intended when the statute was written. 1 would think that what was intended
> was to prevent the wildstock harvest and avoid the situation that we were
> talking about.
>
> What's the verdict?

-3
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m  a p p l ic a n ts  
an  A F A  s to c k  
t r a n s fe r s  th e  
a n o n  p r o p e r t y  

c u r r e n t ly  
fa rm  s i te  to

Exhibit 2

Contrary to its Current Position,
DFG has made Statements that 

Common Property Resource Transfer is 
Provided Under AFA

A F A , a t A S  16 .4 0 .120 (g ) d o e s  no t c le a r ly  e s ta b lis h  w h e n  
c o m m o n  p ro p e rty  re s o u rc e  o w n e rs h ip  is t ra n s fe r re d . In 
p r io r a c tio n s  invo lv ing  lit t le n e c k  c la m  fa rm e rs , D F G  
a llo w e d  a c c e s s  to  the  c o m m o n  p ro p e r ty  re s o u rc e  u n d e r  
th e  p ro v is io n s  o f A FA . S ta te m e n ts  w e re  s im ila r ly  m a d e  b y  
D FG  o ff ic ia ls  th a t in d ic a te d  o w n e rs h ip  o f th e  c o m m o n  
p ro p e r ty  re so u rce  w as t ra n s fe r re d  th ro u g h  A F A  p e rm its . 
A p p lic a t io n s  su bm itte d  in 1 9 9 9  w e re  m a d e  in g o o d  fa ith  
b a s e d  on  th e s e  a c tio ns  a n d  s ta te m e n ts  b y  D FG . T h e s e  
s ta te m e n ts  in c lu d e :

•  A  p re se n ta t io n  m a d e  by  a fo rm e r  m a r ic u ltu re  
c o o rd in a to r , w ho , a t a  1 9 9 6  s h e llf is h  c o n fe re n c e  to ld  
th e  a u d ie n c e  o f a q u a tic  fa rm e rs  th a t " ... [th e  A q u a t ic  
S to c k  A cqu is it io n  P e rm it ]  is the docum ent that takes 
the resource out o f the pub lic  dom ain and  becom es 
yours  to culture and se ll.”

• T e s t im o n y  re ga rd in g  s to c k  a c q u is it io n  p e rm its  to  th e  
H o u s e  R esou rce s  S ta n d in g  C o m m it te e  in F e b ru a ry , 
1 9 9 9  by  the  th e n  a c tin g  D e p u ty  D ire c to r  o f 
C o m m e rc ia l F is h e r ie s , th a t " . . .  once  [a  s to c k  
a c q u is it io n  p e rm it is ]  acqu ired  by a fa rm er [the  
com m on property resource c lam s] are p riva te  
prope rty .”

• A  M a rc h , 1999  le tte r fro m  D FG  c o m m is s io n e r  R u e  to  
th e  A la s k a  S he llf is h  G ro w e rs  A s s o c ia t io n , w h ic h  
s ta te d , ‘T he  departm ent be lieves that p rope rty  rights 
to 'standing stocks ' pass to the perm ittee  w ith the 
lease, operations perm it, a nd  s tock  acqu is ition  
p e rm it . . . ”

b a s e d  th is  
b r e m e n t io n e d  
c t jo n s  a n d
b i t  2  a t r i g h t  
)w  D F G  has  
e d  s to c k

t o  t r a n s fe r  
>u rce  s to c k s .

p l i c a n t s  c ite  
v h ic h  s ta te s  
\nd shellfish 
R e q u i s i t i o n  
•operty o f  the 
' no longer a 
mrce. ”

c i t i n g  A S  
i c h  l im i t s  
s t o c k  o n ly  
“ the initial 

D F G  th e n  
t s t a t u to r y  
t. a t A S  
e f in e s  s to c k
or shellfish acquired, collected, possessed, or intended for use by a 

inn f o r the purpose o f  further growth or propagat i on[Emphas i s 
is  m e a n s  th a t  th e  c o m m o n  p r o p e r t y  r e s o u r c e  w i l d  s to c k s  c a n  o n ly  b e  

“ p la n t i n g ”  o t h e r  g e o d u c k s  r a t h e r  t h a n  b e in g  h a r v e s te d  a n d  s o ld  to  
o p e r a t in g  c a p i t a l .

f  th e  a p p l ic a n t s ,  t a k in g  o u t  th e  e x is t in g  s t o c k  o f  g e o d u c k s  is  n e c e s s a r y  
) p e r a t io n  v ia b le .  T h e y  a s s e r t th a t  f a r m in g  t e c h n o lo e v  r e a u i r e s  th a t  the.



I. Department responsibilities under the 1988 Aquatic Farm Act
A. Permit to operate (hatcheries and farms)
B. Permit to acquire seedstock/broodstock from wildstocks 
( n o t e  t h a t  c o p i e s  o f  t h e  1 9 8 8  A c t  a n d  c o r r e s p o n d i n g  r e g u l a t i o n s  

a r e  a v a i l a b l e )

If. Criteria for issuing permits to operate { o v e r h e a d  0 0 1 )

A. Physical and biological suitability of the site for farming 
the species proposed

B. Significant alterations in traditional fisheries or other 
existing uses of fish and wildlife
1. subsistence
2. personal use
3. commercial use

C. Significant adverse affects on fish, wildlife, or their 
habitats

D. Farm plan and staffing plan must demonstrate technical 
and operational feasibility

III. * 'Aquatic stock acquisition permit { o v e r h e a d  0 0 2 )
*

A.’ • If anyone of the four criteria are true and
1. the proposed harvest will not impair sustained yield 

of the species or will not unreasonably disrupt 
established uses of the species

2. o i  the Board of Fisheries has not adopted a 
regulation for the conservation, maintenance and 
management of the species that would prevent 
issuance of an acquisition permit

f  B. T h is  p e rm it w ould  a llo w  a fa rm er to acquire  the s ta n d in g  
cro p  o f *he ta rg e t species  w ith in  perm itted  farm  
b o u n d a rie s

1~ k  <’ s

Broadening AltaKa'e ShidlfUh Farming Onpcflunilica " How cn-L>t>nOfT' CUllllfC fltD Ifl'P i  (VaUlfllPfY DfflflfMl
CV25-27/9C Co c hr an

^  0 1 1 0 2



5 AAC 41.200 is amended to read:

5 AAC 41.200. APPLICABILITY OF REGULATIONS. The provisions of 5 AAC 

41.200 - 5 AAC 41.400 govern the permit application, review, and issuance of [PROCESS 

FOR] aquatic farm operation and shellfish hatchery operation permits, stock acquisition 

permits, shellfish and aouatic plant stock transfer permits, and establish guidelines and 

procedures regarding the operation of permitted aquatic farms and shellfish hatcheries. (Eff.

4/10/88, Register 106; am 8/12/89, Register 111; am _______ /______/2001, Register )

Authority: AS 16.05.050 [AS 16.05.340(b)] AS 16.40.160

AS 16.05.092 AS 16.40.100

5 AAC 41.210 is repealed:

5 AAC 41.210. PERMIT REQUIRED. Repealed / /2001. (Eff. 4/10/88,

Register 106; am 8/12/89, Register 111; repealed / /2QP1. Register )

Authority: AS 16.05.050 AS 16.05.092 AS 16.05.340(b)

AS 16.40.100 AS 16.40.160

5 AAC 41.220 is repealed and readopted to read:

5 AAC 41.220. AQUATIC FARM AND SHELLFISH HATCHERY OPERATION 

PERMIT APPLICATIONS, (a) An applicant for an aquatic farm or a shellfish hatchery 

operation permit th; t requires the use of state tideland, shore land, or upland managed by the 

Department of Natural Resources, shall submit a multiagency application and a coastal project 

questionnaire to the Department of Natural Resources, during an application filing period under

Original Proposed 
Mariculture Regulations

Register ___ , _______  2001 DRAFT REGULATIONS
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(1) the location and type of all known past or present human uses of 

marine resources and lands, on and around the proposed site, including commercial 

fishing, personal and subsistence use, and recreation;

(J) a description of how the proposed activities may affect existing uses of 

fish and wildlife resources, and a description of proposed methods to minimize or 

mitigate potential conflicts with existing uses;

(K) the location of all anadromous fish waters, specified in AS 

16.05.870(a), within 300 feet of the boundaries of the proposed site, and the anadromous 

fish species using the stream for spawning, rearing, or seasonal refuge;

(L) the location of the nearest reliable source of suitable freshwater that 

will be used by the farm or hatchery for processing and domestic use;

(M) the general distribution of wild stocks of the species intended for 

culture, and an estimate of their total number within the proposed site;

(N) the areas on the proposed site (in acres or fractions of an acre) which 

appear to be suitable for culture of the intended species but on which wild stocks of the 

species currently are not found;

(O) the locations where fuel, lubricants, or other petroleum-based 

products will be stored on the site, and where oil containment and spill cleanup 

equipment will be maintained on the site; and

(P) the alignment of the side (cross-sectional) views of each parcel 

required in subsection (7) below;

(7) a side (cross-sectional) view of each parcel of he proposed site at a scale 

adequate to clearly depict

Register ____,   2001 DRAFT REGULATIONS
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(A) support structures or facilities, such as suspended culture gear and 

anchoring systems necessary to conduct the proposed activities; and

(B) water depths, major physical and biological features on the seabed, 

and bottom contours;

(8) a list of the common and scientific names of all known or likely predators of 

the species intended for culture that occur in the vicinity of the proposed site;

(9) types of non-destructive control measures intended to prevent predation on 

the species intended for culture, including detailed specifications of methods to be used to 

discourage predation by marine mammals any species which are listed as of-concem, 

threatened, or endangered;

(10) photographs, or electronic images, of each parcel of the proposed site, with 

major physical and biological features clearly labeled;

(11) information regarding the water quality at the site, including

(A) any known incidences of paralytic shellfish poisoning or occurrence 

of human pathogens in the local shellfish or waters on the site;

(B) any known or potential water pollution sources at or around the site 

and proposed means of mitigation or treatment; and

(C) any seasonal problems that might be anticipated due to fresh water 

discharges from local rivers, sediment loads from glaciers, or transient human or animal 

use of the site;

(12) a separate development plan for each species proposed for culture, for the 

first five years of operation, including

Register ___ , _______  2001 DRAFT REGULATIONS
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(A) proposed cultural methods and equipment proposed for use in site

preparation;

(B) seed source and number of seed to be planted;

(C) planting schedules, and methods and equipment proposed for use in 

planting seed and cultivating animals; and

(D) harvest schedule, and methods and equipment proposed for use in 

harvesting operations.

(13) a business plan that includes the costs associated with each activity or phase 

of development;

(14) documentation of the technical and operational feasibility of the proposed

activities;

(15) if an applicant intends to cultivate and harvest wild stock in accordance with 

5 AAC 41.245, the application must include

(A) a plan and schedule for collecting information on the abundance, 

biomass, and size composition of the wild stock on the site;

(B) a description of the culture practices to be used to increase

productivity;

(C) a projection of the rate of increased productivity that will result from 

the use of culture practices; and

(D) if supplemental feeding of cultured animals is intended, a feeding 

plan that includes the type, origin or harvest location, annual amount, and the means of 

preventing adverse effects of unconsumed feed stock on the local environment;

Register ____,   2001 DRAFT REGULATIONS
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(16) if an applicant does not intend to cultivate and harvest wild stock present at

the proposed site, an explanation of how wild stock, which occupy or may naturally settle on the 

site, will he differentiated from planted stock and protected from harvest or harm by the 

proposed activities; and

(17) other information as may be required by the department. (Eff. 4/10/88,

Register 106; am 8/12/89, Register 111; am 12/16/98, Register 148; am  / /2001.

Register_____)

Authority: AS 16.05.050 AS 16.40.100 AS 16.40.160

5 AAC 41 is repealed and readopted to read:

5 AAC 41.230. ADDITIONAL INFORMATION, (a) After an application has been 

received by the department, the department shall determine whether the information in the

writing, request additional information from the applicant. The applicant shall have 30 calendar

AS 16.05.092

application is adequate. If the information provided is inadequate, the department shall, in

days in which to provide a written response. Failure to respond to a request for additional 

information will result in termination of review of an application.

(b) Failure of an applicant to provide sufficient information for the evaluation of the 

application will result in termination of further consideration of the application. (Eff. 4/10/88, 

Register 106; am 8/12/89, Register 111; am  /______/2001, Register_______ )

Authority: AS 16.05.050 AS 16.05.092 AS 16.05.340(b)

AS 16.40.100 AS 16.40.160
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5 AAC 41.240 is repealed and readopted to read:

5 AAC 41.240. REVIEW AND DETERMINATION, (a) The commissioner si,all not 

issue an aquatic farm or shellfish hatchery operation permit unless the application meets the 

criteria in AS 16.40.105 and the regulations adopted in this chapter.

(b) The commissioner will deny a permit if it is determined, that

(1) the proposed site:

(A) is unsuitable for the species intended for culture;

(B) is unsuitable for the gear proposed for use;

(C) is in close proximity to known or likely sources of pollutants;

(D) is exposed to adverse weather or oceanographic conditions to an 

extent that the proposed facilities or cultured species can be expected to suffer severe 

damage or destruction;

(E) supports a high abundance of predators or competitors of the species 

intended for culture;

(F) is in an area that contains critical habitat for species which are listed 

as of concern, threatened, or endangered in an area federally designated as critical habitat, 

if the species intended for culture or the proposed culture technique will adversely affect 

the species being provided federal protection; or

(G) covers an excessive proportion of the available habitat in a 

biologically or geographically defined area, such as an enclosed inlet.

(2) the proposed site is

(A) used for the conduct or support of any traditional fishing operations, 

including the setting, operation, and retrieval of fishing gear, for anchoring, staging, or

Register ___ , _______  2001 DRAFT REGULATIONS
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storage of vessels or other fishing gear, or for transfer or storage of a harvested product or 

gear;

(B) identified in an annual operating plan developed by the department, 

by itself or in cooperation with other users of the resource, such as the southeastern 

Alaska regional dive fishery development association under AS 43.76.200(b);

(C) used for research conducted by authorized agencies, organizations, or 

individuals and the proposed activities will significantly alter this use;

(D) used for harvesting, handling, or processing of fish, wildlife, or plant 

resources by commercial, sport, subsistence or personal users, and the proposed activities 

will significantly alter this use;

(E) used for traditional, cultural, or ceremonial purposes associated with 

resources on the site; and the proposed activities will significantly alter this use, or

(F) within a terminal harvest or special harvest area of a Private and Non­

profit salmon hatchery.

(3) the proposed site or facility

(A) will disrupt or adversely affect

(i) milling, spawning, or rearing of herring or other species of 

important forage fish;

(ii) use of the area b} shorebird or waterfowl species for feeding, 

refuge, or staging:

(iii) sea otter feeding, pupping, nursing, or refuge;

(iv) salmon milling, spawning, or rearing;

(v) maintenance of kelp or eelgrass beds;

Register ___, ________ 2001 DRAFT REGULATIONS
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(vi) critical or unique nursery areas for fish, shellfish, or aquatic

plants;

(vii) critical wildlife travel corridors or feeding areas; or

(viii) harbor seal rookeries

(B) is within

(i) a one-mile radius of seabird colonies, or sea lion or walrus

haul-outs;

(ii) a 330 foot radius of bald eagle nest trees;

(iii) a three-mile radius of sea lion rookeries;

(iv) 300 feet of an anadromous fish stream; or

(v) an area specifically closed to aquatic farm operations by 5

AAC 95.

(4) the applicant cannot

(A) demonstrate or document the success of the proposed culture 

practices in areas with habitat similar to the habitat on the proposed site;

(B) demonstrate or document that the proposed site is within the natural 

range of the species intended for culture, except Pacific oysters (Crassostrea eip.asl and 

other approved species of oysters, which are exempt from this requirement;

(C) demonstrate how the growth and survival rates (productivity) of the 

species intended for culture will be measured;

(D) identify where seed or brood stock will be acquired; and
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(E) demonstrate, if supplemental feeding of cultured species is being 

proposed, bow use of supplemental feeding of cultured animals can be conducted without 

degrading water quality or damaging habitat.

(c) The commissioner will issue a decision on the application after a determination on 

project consistency with the Alaska Coastal Management Program has been issued by the 

division of governmental coordination, office of management and budget, under 6 AAC 50.

(d) An application for an aquatic farm or shellfish hatchery operation permit that has 

been denied by the commissioner will, in the commissioner's discretion, be reconsidered if the 

applicant provides new information, not available at the time the application was submitted, that 

might alter the original decision. A request for reconsideration must be received by the 

Commissioner within 30 days of the applicant's receipt of the Commissioner's denial of the 

permit application and must include the new informa*’on and reasons why it was not submitted 

with the original application. (Eff. 4/10/88, Register 106; am 8/12/89, Register 111; am 

 /_____/2001, Register )

Authority: AS 16.05.050 [AS 16.05.340(b)] AS 16.40.160

AS 16.05.092 AS 16.40.105

5 AAC 41 is amended by adding a new section to read:

5 AAC 41.245. HARVEST OF WILD RESOURCES, (a) Wild stock that occurs 

naturally at a proposed farm or shellfish hatchery site do not become the property of an aquatic 

farm or shellfish hatchery operation permit holder unless the permit holder obtains a stock 

acquisition permit issued under 5 AAC 41.290.
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(b) An aquatic farm operator who has obtained a stock acquisition permit for the purpose 

of cultivating wild stock for harvest, must demonstrate that the rates of reproduction, recruitment 

of spat, suivival, or growth of the wild stock has been enhanced by the application of farming 

practices. Wild stock that has been enhanced may only be harvested at a rate equivalent to the 

increase in abundance or biomass that can be directly attributed to use of aquatic farming 

practices. This section does not apply to seed stock acquired through a stock acquisition permit

and planted by an aquatic farm operator. (Eff. /____ /2001, Register )

Authority: AS 16.05.050 AS 16.40.105 AS 16.40.160

5 AAC 41.250 is repealed and readopted to read:

5 AAC 41.250. PERMIT CONDITIONS, (a) The commissioner may attach 

conditions to an aquatic farm or shellfish hatchery operation permit, including, but not limited to, 

requirements that a permit holder

(1) demonstrate that culture activities enhance the productivity of the cultured 

species on the farm or shellfish hatchery site by application of farming methods and practices;

(2) limit the use of a permitted farm or shellfish hatchery site to the rearing and 

harvest of approved species for culture;

(3) may store, or otherwise possess, on the permitted farm or shellfish hatchery 

site, commercially or recreationally harv ested animals only if they are not present on the site at 

the same time as animals of the same species that have been permitted for culture on the farm;

(4) must identify the site with specified signage, including

(A) the name of the holder of the aquatic farm or shellfish hatchery 

operation permit;
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(B) the ADF&G aquatic farm or hatchery operation permit number;

(C) a telephone number or physical address at which the aquatic farm 

operation permit holder may be contacted; and

(D) posting the sign in a manner to be readable from outside boundaries

of the site.

(5) prevent aquatic farm and shellfish hatchery operations from adversely 

affecting existing commercial, subsistence, sport, and personal use of fish and wildlife;

(6) conduct aquatic farm and shellfish hatchery operations to avoid adversely 

affecting fish, wildlife, and their habitats;

(7) report site preparation activities, use of wild stocks, disposition of incidental 

species, and harvest methods and gear;

(8) prevent injury or death to predators or incidental species;

(9) minimize any adverse effects of predator exclusion devices on the 

environment and incidental species;

(10) submit an annual report;

(11) apply for stock transfer permits;

(12) report outbreaks of disease;

(13) report any observations of non-native or exotic species occurring on the site

and

(14) leave the same number of the permitted species on the site as were there 

when the site was permitted for use as an aquatic farm.
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(c) If the commissioner determines that the operation of an aquatic farm or shellfish 

hatchery is adversely affecting fisheries, fishes, wildlife, or habitat and the adverse effects cannot 

be mitigated, the aquatic farm or shellfish hatchery operation permit will be revoked.

(d) If the commissioner determines that the holder of an aquatic farm or shellfish 

hatchery operation permit is not complying with conditions set forth under this regulation, the 

permit will be revoked. (Eff. 4/30/88, Register 106; am 8/12/89, Register 111; am 12/16/98, 

Register 148; am  /___ /2001, Register )

Authority: AS 16.05.050 AS 16.40.100 AS 16.40.160

AS 16.05.092

5 AAC 41.260 is repealed and reenacted to read:

5 AAC 41.260. INSPECTION OF AN AQUATIC FARM OR SHELLFISH 

HATCHERY, (a) An aquatic farm or shellfish hatchery permit holder must retain a copy of the 

operation permit, including any amendments, and make it available upon the request of a 

representative of the department or the Department of Public Safety.

(b) For the purpose of inspecting and monitoring compliance with the terms of the 

aquatic farm or shellfish hatchery operation permit or the requirements of this chapter, an aquatic 

farm or shellfish hatchery operation permit holder shall give representatives of the department or 

the Department o f Public Safety access to the aquatic farm or hatchery site if the department 

notifies the permit holder at least 48 hours before the date of inspection. (Eff. 4/10/88, Register

106; am 8/12/89, Register 111; am 12/16/98, Register 148; am _ _ _ _ /_____ /2001, Register

 )
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AS 16.05.092 AS 16.40.150

5 AAC 41.270 is repealed and readopted to read:

5 AAC 41.270. ANNUAL REPORT. The department will distribute an annual report 

form to aquatic farm and shellfish hatchery operation permit holders during each calendar year 

for completion and return to the department by January 15 of the following year. The report 

shall detail the activities of the aquatic farm or shellfish fishery for the previous year, including 

any reports required as site- or species-specific conditions o f the aquatic farm or shellfish 

hatchery operation permit. The department will mail the annual report form to the most recent 

address in its files. (Eff. 4/10/88, Register 106; am 8/12/89, Register 111; am 12/16/98, Register 

148; am /_____/2001, Register_____ )

Authority: AS 16.05.050 AS 16.40.100 AS 16.40.160

AS 16.05.092

5 AAC 41 is amended by adding a new section to read:

5 AAC 41.275. ANNUAL SHELLFISH HATCHERY MANAGEMENT PLAN, (a) 

A shellfish hatchery operation permit holder shall submit, with the annual report specified in 5 

AAC 41.270, an annual management plan that sets production goals and development plans for 

the ensuing year.

(b) Department staff will cooperate with the shellfish hatchery operation permit holder to 

prepare an annual management plan and conduct preliminary discussions on transports and 

acquisitions for the year by the hatchery. (Eff. 4/10/88, Register 106; am 8/12/89, Register 111; 

am 12/16/98, Register 148; am / /2001. Register_____ )
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Authority: AS 16.05.050 AS 16.40.100 AS 16.40.160

AS 16.05.292
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5 AAC 41.280 is repealed and nadopted to read:

5 AAC 41.280. PERMIT RENEWAL AND TRANSFER, (a) An aquatic farm or 

shellfish hatchery operation permit holder may request the renewal or transfer of an operation 

permit by applying on the form described in 5 A.AC 41.220 and submitting the application at 

least three months prior to the expiration of the operating permit or the intended date of transfer.

(b) In addition to the information required on the application described in 5 AAC 41.220, 

a permit holder must describe conditions that have changed on the site or in its operation, such as 

amendments that have been approved for culture of new species and use of more or new kinds of 

gear since issuance of the previous permit.

(c) Requests for renewal of an aquatic farm or shellfish hatchery operation permit will be 

reviewed under the same criteria as a permit issued under AS 16.40.105 and 5 AAC 41.240. If 

the commissioner determines that an aquatic farm or shellfish hatchery operation permit holder 

has not complied with conditions in the site’s previous operation permit, the permit will not be 

renewed.

(d) Requests for transfer of an aquatic farm or shellfish hatchery operation permit will be 

reviewed under the same criteria as a permit issued under AS 16.40.105 and 5 AAC 41.240. An 

aquatic farm or shellfish operation permit cannot be transferred unless the proposed transferee 

has ob tained an aquatic farmsite lease from the Department of Natural Resources or is exempt 

from the lease requirement.
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(e) If the commissioner determines that the operation of an aquatic farm or shellfish 

hatchery is adversely affecting fisheries, wildlife, or habitat and the adverse effects cannot be 

mitigated, its operation permit will not be renewed or transferred. (Eff. 8/12/89, Register 111; 

am  / /2001, Register )

Authority: AS 16.05.050 AS 16.40.100 AS 16.40.110

AS 16.05.092 AS 16.40.105 AS 16.40.160

[AS 16.05.340 (b)]

5 AAC 41.290 is repealed and readopted to read:

5 AAC 41.290. AQUATIC STOCK ACQUISITION PERMIT, (a) An aquatic farm 

operation permit holder, a shellfish hatchery operation permit holder, or a person intending to 

collect and supply wild stock to a permitted aquatic farm or hatchery must obtain an aquatic 

stock acquisition permit from the commissioner before acquiring wild stock. An applicant shall 

apply for an aquatic stock acquisition permit on a form provided by the department. The 

application shall include the following information:

(1) the name, mailing address, and contact phone number of the applicant;

(2) the name, mailing address, and contact phone number of anyone acting as an 

agent for the applicant;

(3) the name, business name, mailing address, contact phone number, and aquatic 

farm or shellfish hatchery operation permit number of the aquatic farm or hatchery for which the 

applicant will collect wild stock;

(4) the species, number, life history stage, and size range of the wild stock to be

collected;
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(5) when the wild stock will be collected;

(6) the purpose for which the wild stock will be used;

(7) the names of the vessel and its operator(s) if other than the persons 

conducting the collections,

(8) the kind of gear and the methods to be used for acquiring the wild stock;

(9) the location from which the wild stock will be taken; and

(10) the location and facilities at which collections will be consolidated, held, and 

staged prior to the transfer of the wild stock.

(11) other information that may be required by the department.

(b) A stock acquisition permit shall only be issued for supplying wild brood or seed 

slock to an aquatic farm or shellfish hatchery, or to an aquatic farm operation permit holder for 

the purpose of cultivating the wild stock.

(c) In addition to the permit conditions in AS 16.40.120, an aquatic stock acquisition 

permit may require the permit holder to

(1) give reasonable notice to the department before engaging in collection 

activities.

(2) report the results of wild stock collection activity to the department;

(3) submit samples of wild stock collected to the state fish pathology laboratory to 

establish a disease history of the wild stock collected, prior to the transfer of the wild 

stock to an aquatic farm or shellfish hatchery;

(4) give reasonable notice to the department before transferring wild stock to an 

aquatic farm or shellfish hatchery; and

(5) comply with 5 AAC 41.245 prior to the harvest of enhanced wild stock.
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(4) commercial, sport, personal use, or subsistence fisheries are closed for

conservation reasons. (Eff. 8/12/89, Register 111; am  /_____/2001, Register

 )

Authority: AS 16.05.050 AS 16.40.100 AS 16.40.160

AS 16.05.092 AS 16.40.120 [AS 16.05.340 (b)]

5 AAC 41 is amended by adding a new section to read:

5 AAC 41.295. TRANSFER PERMITS, (a) No transfer of stock to, from, or between 

an aquatic farm or shellfish hatchery may occur without a valid shellfish or aquatic plant transfer 

permit issued by the commissioner.

(b) It shall be the responsibility of the recipient of the transferred stock to submit 

applications for, and obtain, transfer permits.

(c) Before submitting a shellfish or aquatic plant transfer permit application, an applicant 

must notify the state fish pathologist, in writing, to arrange for a health inspection of the stock 

intended for transfer. The state fish pathologist will conduct the inspection and provide a written 

health inspection report, or a disease history report, to the applicant within 60 days after receipt 

of the applicant’s request for a health inspection and notify the applicant that

(1) the current disease history report is acceptable and th3t no further inspection 

is required at the time;

(2) the health inspection detected the presence of pathogens or parasites of a type 

that make transfer conditionally acceptable, or

(3) the health inspection detected the presence of pathogens or parasites o f a type 

that make transfer unacceptable.
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(d) Stock acquisition permits must be in the possession of the permit holder or 

authorized agent in physical possession of the organisms being collected and transported, and 

available for inspection upon request by representatives of the department or the Department of 

Public Safety.

(e) The commissioner shall deny or restrict a stock acquisition permit if  the 

commissioner finds, that the proposed harvest will impair sustained yield of the species or will 

unreasonably disrupt established uses of the resources by commercial, sport, personal use, or 

subsistence users.

(f) For the purposes of determining whether wild stock is necessary to meet the initial 

needs of farm or hatchery stock under AS 16.40.120(f)(1) the commissioner will consider 

whether the applicant has access to seed or brood stock from a previously established source, 

such as a hatchery that is operating within the state. Acquiring stock for immediate sale and 

harvest to finance farming or hatchery operations will not be considered necessary to meet the 

initial needs of farm or hatchery stock.

(g) For the purposes of determining whether wild stock is fully utilized under AS 

16.40.120(f)(3) the commissioner will consider whether

(1) a regulatory management plan has been adopted for the species;

(2) guideline harvest levels or harvest quotas have been established and met in

recent years;

(3) the fishery for the species is subject to limited entry by the Commercial

Fisheries Entry Commission; and
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(d) A shellfish or an aquatic plant transfer permit application must include an acceptable 

or conditionally acceptable disease history report from the state fish pathologist on the stock 

intended for transfer.

(e) A shellfish or aquatic plant transfer permit application must be submitted at least 45 

days before the proposed date of transfer.

(f) A transfer of stock will be denied by the commissioner if

(1) the proposed transfer would risk alteration of the genetics or the habitat of 

strains of native species at the proposed destination of the stock being transferred; and

(2) the transferred animals and their progeny cannot be cultured under total 

quarantine conditions at their proposed destination.

(g) When a stock transfer permit has been approved by the commissioner and is issued to 

the applicant, a transfer is authorized.

(h) This section does not apply to the acquisition of wild stock authorized and permitted 

under conditions in 5 AAC 41.005, 5 AAC 41.290 and AS 16.40.120, or for aquatic farm 

products sold or transferred to commercial markets or consumers and intended for no further 

exposure to waters of the state. (Eff. /______/2001, Register )

Authority: AS 16.05.050 AS 16.40.100 AS 16.40.160

AS 16.05.092 AS 16.40.120 [AS 16.05.340(b)]

5 AAC 41.300 is repealed:

5 AAC 41.300. LIMITATIONS ON SALE, TRANSFER OF STOCK, AND 

PRODUCTS. Repealed. (Eff. 8/12/89, Register 111; am 12/16/98, Register 148; am 

_______/______/2001, Register_______ )
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Authority: AS 16.40.140
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5 AAC 41.400 is repealed and readopted to read:

5 AAC 41.400. DEFINITIONS.

(1) "adversely affect” means that an activity will diminish the abundance, diversity, or 

productivity of fish and wildlife that permanently or seasonally occupy a site, or occur in its 

immediate vicinity;

(2) “aquatic farm” has the meaning given in AS 16.40.199;

(3) "aquatic farming" means the operation of a permitted aquatic farm site that grows, 

propagates, or cultivates aquatic plants and invertebrates, including shellfish, in captivity or 

under positive control in ways that measurably increase the productivity of the species intended 

for cultivation, above which would be attainable under natural conditions;

(4) “aquatic farm product” has the meaning given in AS 16.40.199;

(5) "brood stock" means mature specimens of a species collected to produce seed stock;

(6) “commissioner” means the commissioner of the Department of Fish and Game.

(7) "culture, cultivate or cultivation" means to use methods to manipulate the biology and 

the physical habitat of a desired species to optimize density, growth rates, uniformity of size, and 

use o' the available habitat, and to predictably and efficiently produce a product suitable for a 

commercial market;

(8) “department” means the Alaska Department of fish and Game;

(9) “enhance the productivity” means to increase the abundance or total biomass of a 

species, by increasing its survival or growth rates ;

(10) "established use" means;



(A) a commercial fishery that is subject to limited entry under AS 16.43, 

managed under terms of a permit, registration, and other authorization required by the 

department for harvest and sale of fish, shellfish, or plants, subject to management under 

regulations adopted by the Board of Fisheries, subject to openings, or managed through 

development of area-specific surveys, formal resource assessment surveys, or species- 

specific management plans;

(B) a sport fishery that occurs with historical regularity, as demonstrated by 

department field surveys, creel census sampling, sport use surveys, or other reliable 

sources of information or validated testimony;

(C) a personal use fishery that occurs with historical regularity, as demonstrated 

by personal use permit reports, department field surveys, personal use surveys, or other 

reliable sources of information or validated testimony;

(D) a subsistence fishery that occurs with historical regularity, as demonstrated 

by subsistence permit reports, department field surveys, community use surveys, or other 

reliable sources c formation or validated testimony.

(11) "existing use of fish and wildlife resources" means the documented past or present 

utilization of an area, t? it includes a proposed farm site, by commercial, sport, personal use, or 

subsistence users -  documentation of past or present utilization can be shown through resource 

surveys, formal development of management plans, surveys, research documents, affidavits from 

users, public testimony, or testimony by department staff;

(12) “hatchery” has the meaning given in AS 16.40.199;
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(13) "immediate vicinity of a site" means an area adjacent to an aquatic farm site within 

which fish, wildlife and their habitat may be directly affected by occupation and operation of an 

aquatic farm;

(14) "naturally occurring species" means pre-existing wild stocks and communities that 

are present on a site before an applicant obtains an aquatic farm operation permit for the site;

(15) "natural range of a species" means the area within which viable populations o f wild 

stocks of the species are known to or can be shown to exist;

(16) "positive control" has the meaning given in AS 16.40.199;

(17) "predator exclusion device" means any structure or material installed at an aquatic 

farm site that physically prevents a predator from reaching or consuming aquatic farm products;

(18) "propagate or propagation" means to produce seed or otherwise increase the number 

of individuals of a species

(19) "seed stock" means larval, first settlement, or spat stages of invertebrates that require 

a period of culture, under controlled conditions, before reaching marketable size;

(20) “shellfish” has the meaning given in AS 16.40.199;

(21) "significantly alter" means to hinder the conduct, interfere with the opportunity or 

lower the efficiency of established means of accessing, harvesting, or otherwise using fish and 

wildlife resources;

(22) "species intended for culture" means the species of aquatic plant or animal that an 

applicant proposes to cultivate under positive control;

(23) “stock” has the meaning given in AS 16.40.199;

(24) “unreasonably disrupt” has the same meaning as significantly alter;
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(25) “wild stock” means animals or plants which seed and occupy a site through natural 

processes, without any human intervention or assistance. (Eff. 4/10/88, Register 106; am

8/12/89, Register 111; am  /____/2001; Register )

Authority: AS 16.05.020 AS 16.05.251 [AS 16.40.199]

AS 16.05.092 [AS 16.05.340 (b)]
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The Legal Basis for On-bottom Aquzculttre in Alaska
Steven White. Assistant Attorney General. Alaska Department o f Law

By matter o f introduction. I must say that 1 am personally an advocate of aquaculture. In my 
commercial fishing career about 10 years ago, when I was the director o f the Prince William 
Sound Aquaculture Corporation. I wrote a graduate thesis titled. "The Public Policy Issues 
Relating to Net Pen Salmon Farming," thinking that it might be useful in Alaska if and when we 
start farming salmon. Obviously, we haven't yet. so that thesis by now is obsolete. In any event, 
it was a fun exercise. Since then I have joined the state o f Alaska, and I have been working 
principally for the Department o f Fish and Game on some aquaculture and other general fisheries 
issues.

My particular interest, on which I have done some writing, is the common-use and the other 
equal-access clauses o f the Alaska cc .istitution which are implicated by on-bottom aquaculture.
The scenario for on-bottom aquaculture follows the following pattern: the state issues permits 
and leases to a potential farmer applicant, the applicant obtains a stock acquisition permit from the 
Department o f Fish and Game to acquire the on-site natural wild resource (in this case the clams), 
does some enhancement on the clam population: and then markets the final product. That is 
today's scenario.

There are a number o f ways to approach this topic. I could give you a summary of the statutes 
and regulations about application procedures, qualifications, and issuance of permits, but those 
topics are readily available from the statutes and regulations. If  you do not know the process and 
what is expected of you as a potential fanner, you will easily learn them by the end o f the 
conference. Instead, I will spend twenty minutes talking about some o f  the more esoteric aspects 
of this industry, the legal aspects I anticipate will be challenged, and the approach my department , /  
will take to defend a lawsuit. The possible confrontations stem from constitutional issues ^
including the public trust doctrine and other related areas.

Most o f the questions I receive about this industry and the development of a clam farming 
component are, “What about common use? What about exclusive right of fisheries? What about 
the public trust doctrine?”

For the next fifteen minutes or so I will present a brief overview of the constitutional public trust 
doctrine issues. Approaching this topic I will refer to specific litigation dealing with aquatic 
farming in Kaehemak Bay and then finish with some goals I would like to see this conference 
address. Some issue resolution at this conference may help us at the Department o f Law to 
defend this program from legal challenge.'1 There are two constitutional issues contained in two 
clauses under Article 8 o f  the Alaska Constitution. They are part of what is termed the equal- 
access clauses o f our Constitution that are unique to Alaska. What these provisions do in a broad 
sense is guarantee that there is public access to natural resources: and, in particular, to fish and 
game. The first clause is called the common-use clause. It says "wherever occurring in their

4 See Appendix 3 for an outline of the legal arugments and Alaska Constitution clauses.
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natural state (natural state is important) fish, wildlife, and waters are reserved to the people tor 
common use."

The Supreme Court has been dealing with this claase actively during the last ten years and 
essentially believes that the drafters o f that clause meant it to guarantee broad public access to 
natural resources, and to prohibit any monopoly o f those resources, particularly with respect to 
fish, game, and water. In 1988, the Alaska Supreme Court struck down what was called the 
exclusive guide area system for professional hunting guides. You may ask," Well, v/hat does that 
have to do with clam farming?" It has a lot to do with aquatic farming, and 1 anticipate if clam 
farming is challenged under the equal-access clauses, the first thing that the challenger is going to 
try to do is to draw an analogy between the exclusive guide area systems that the professional 
guides had and the clam farming industry. The Supreme Court said the exclusive guide area 
systems essentially created a privatization of a public resource. How they did that was interesting. 
The Supreme Court said there are five problems with that guide system: exclusivity, seniority, 
duration, transferability, and compensation. If these problems are considered collectively, the 
guide area system foiled to comply with the common-use clause. There are some similarities 
between the guide area systems and on-bottom aquaculture, but there are also some significant 
differences.

Exclusivity
In the exclusive guide area systems, the state of Alaska essentially carved up all of the lucrative 
guiding areas in Alaska and allocated them out to guides. A person may have had a guide license, 
but unless the person had an exclusive guide area system, basically, he or she could not practice in 
your profession. Each guide had one 01 more exclusive guide area systems, and they were 
exclusive because no one else could come in and guide in that area. There is a similarity because 
when aquatic farm permits and leases are issued, they are exclusive, and no one else can gain 
access to the site and harvest the resource. At least for exclusivity, the two programs are similar.

Seniority
One of the problems that the Supreme Court had with exclusive guide area systems was that, 
when a permit was transferred, the person that acquired it from the previous holder had an 
advantage if they had use, occupancy, and interest or investment already in the site. If you are an 
applicant and you had any activity in the area, you had priority over another person who might be 
interested in getting that guide area. Aquatic farming also has a seniority system. If you have a 
permit, and you intend to renew that permit, you have an advantage over someone else that might 
want to have that permit-you have a seniority right. If you want to convert that permit into a 
lease, there is a preference for people who already have the permit. With this seniority right, you 
have an advantage for progressing from permit to permit and eventually getting a lease. In that 
aspect, there is a troubling siinilarity between the two programs.

Duration
An exclusive guide area could be owned for the life o f the guide. Not so with aquatic farm 
permits and leases. Permits are three years in duration; you can renew them up to three times. 
Eventually, you can apply for a ten-year lease; but, at each point the farmer’s performance under
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that permit or lease is examined. This provision allows the state to not renew a permit or iease . 
That frees the farm site for another applicant.

Transferability
The Supreme Court had a real problem with transferability of permits under the exclusive guide 
system. A person could not directly transfer his system to someone else. When the professional 
guide decided he wanted to retire from the guide system, his exclusive guide permit went back to 
the Guide Board. However, under the regulations, the guide could sell the improvements to an 
applicant who wanted that exclusive guide area system. Earlier. 1 mentioned the seniority or 
preference for people who had already invested in that exclusive guide area system. In the 
instance when a guide was leaving the system, he could, under regulations, recommend transfer to 
a person that had invested in the system. That recommendation held a lot of weight with the 
Guide Board. Here is a scenario of how the system worked. I f  I am going to leave the guide area 
system, and someone wants to take it over for me because it is a good guide area system. 1 couid 
sell all of the improvements to that person for an inflated value. In actuality, the person is buying 
not just the improvements but also my recommendation. I make a pile of money o ff o f selling the 
“improvements.” I take my recommendation to the Guide Board. They see he is already invested 
and transfer the permit. The Supreme Court looked at it and said. "This is a sham." The retiring 
guide is selling a public resource, a public common property resource, to another person and the 
Guide Board is just acting as a conduit. In aquaculture we do not have that in this system. 
Fortunately, the permits cannot be transferred. Leases can be transferred or assigned but only 
with the approval of Department of Natural P.esources (DNR). That is a significant distinction 
between the guide area systems and the aquatic farm system.

Finally, the Supreme Court was very troubled with the whole process o f passing on guide area 
systems, since there was no compensation to the state for the value of the resource. We are 
developing a program for the state to receive compensation for the value of the resource that is 
passed along with the aquatic farm permits and leases.

The other clause under the Alaska Constitution that would be raised in challenging this system is 
called the "no-exclusive-right-of-fisheries clause." That says no exclusive right or special 
privilege o f a fishery shall be created or authorized in the natural waters of the state with an 
exception for limited entry and commercial fisheries. How the Supreme Court has interpreted this 
clause is interesting. It requires us to think in terms of users and uses o f the resource.

Users
The Supreme Court interprets this clause to mean that when the state determines eligibility for 
who can harvest a resource that decision is examined under this clause. A good example is the 
former subsistence system. The former law said only people who lived in rural areas could be 
subsistence users. That was the criteria for who qualifies to use the resource. The court 
examined closely the method for distinguishing who could become members o f that group to see 
if the criteria fit the purpose o f the program or the intent of the legislature. When the analysis was 
applied in the McDowell case, the Supreme Court threw out the rural preference for subsistence.
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Under the constitution, the state can allocate harvest opportunities among various users, in other 
words, the Board of Fisheries can decide that this fish stock can only go to commercial fishermen, 
or this game stock can only go to subsistence users, or what have you. Allocating between 
groups is acceptable under the constitution, and it is only inside the group that illegibility and 
equal-access clauses are implicated. We are talking users-admission to user gToups-versus uses. 
Allocation among uses is what the state may do. But we have constitutional problems when we 
say that this person is eligible for membership in a particular user group, but another person may 
not qualify.

The public trust doctrine
Public trust doctrine was an issue in the Kaehemak Bay case. Kaehemak Bay Watch versus 
NOAA is the only existing lawsuit, that 1 am aware of, currently dealing with aquatic farming in 
the state. That case arose a few years ago and involves Kaehemak Bay Watch challenging some 
of the procedures followed by DNR when they first identified aquatic farm districts in Kaehemak 
Bay: and secondly, when they issued three permits for farms in the bay. The challenges are all 
procedural things like, should DNR have taken action by regulation when they identified the 
districts, as opposed to just announcing it? Did the regulations which DNR adopted comply with 
the underlying which says, for example, that DNR has to adopt regulations which limit farm sites 
in a particular area? In its regulation, the DNR said that you cannot have more than one-third of 
the surface of the bay covered with aquatic farm sites. Did that really comply with the statute? 
Those are the kinds of procedural questions that were being raised before the Superior Court.
The Superior Court found in favor o f DNR on all those issues. The bad news, however, is that 
the case is being appealed to the Alaska Supreme Court on most o f those procedural issues. The 
state's argument is being prepared right now. In its decision the Superior Court made an 
interesting finding relating to the public trust doctrine which is helpful to the clam farming 
industry. In fact, that determination is not being challenged. In the Superior Court, Judge 
Hopson said that when reading over the aquatic farming statutory scheme, it seemed to him that 
the legislature, in adopting the leasing process, decided that it was bypassing the public trust 
doctrine for this program. In other words, the Superior Court says that the state abandoned its 
public trust duty when it adopted this program. That is not an issue m the appeal.

I would like to conclude my presentation by being optimistic about this program not only for 
what it does but also for its legal basis. I would like to identify what I think are some goals that 
can help us strengthen the program from legal attack. I have listed the goals at the bottom of my 
outline. I f  you will deal with those topics in the next couple o f days and help answer some of 
those questions, we will be on much firmer ground if  this program once it is on its feet, gets 
challenged under some of the principles 1 have mentioned so far.

My optimism for the program (at least for its legal basis) stems from several factors. First o f alL I 
think that we can distinguish the aquatic farm situation from the exclusive guide area system in 
three important ways: duration; transferability; and, particularly, the compensation to the state. 
The permits and leases issued by DNR are basically exempt from all these constitutional issues. 
That conclusion is based on an analysis by the Department o f Law a few years ago. At that time
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the issue was whetht r shore fishery leases issued by the state for setnet sites violated the exclusive 
right-of-fisheries clause. Our analysis concluded that lease sites have nothing to do with fisheries.
The state is giving away land, a property right, for an opportunity to use real estate. We are not 
giving anyone an opportunity to catch fish and are not permitting an exclusive right to fish. The 
fish may or may not be there. All the state does is say that the leasee has an exclusive right to set 
up his or her operation on this beach.

I guess that is the good news. The bad news is. DNR is not only issuing these permits and leases, 
but Fish &  Game is issuing the stock acquisition permits which actually allow the farmer to 
acquire that common propenv resource, do some enhancement, and then sell it. That raises the 
issue o f exclusive rights. However, I see some features of stock acquisition permits that would be 
are very helpful in a lawsuit. First, before one of those permits can be issued, the state is required 
to make a determination that protects access to the resource. They must consider other existing 
and potentially competing uses for that resource. In fact, a stock acquisition permit cannot be 
issued if it unreasonably disrupts an established use. There will not be a situation where a stock 
acquisition permit is issued for a beach that is heavily or predominately utilized by other persons.
That feature protects public access to the resource. The basic purpose o f the constitutional 
clauses is to maximize the use of the resource, and our farming program is actually going to be 
creating more use of the resource. The state would be filling in, or supplementing, any existing 
uses that might be there. Thus, broadening public access to the resource will help this program 
withstand legal challenge.

Two features, exclusivity and seniority, are problematic for aquatic farming. They cannot be 
prohibited because they are needed for a viable industry. Obviously, no one is going to invest in 
this industry if they do not have exclusive right to a particular site, that is if  anybody else can take 
of the resource, particularly their enhanced product. Seniority is the advantage for succession. It 
gives a priority to past users in the permitting and leasing processes. Unless someone can expect 
that they are going to have a site for a reasonable length o f time, he or she will not invest time or 
money into developing a farm. These two features, even though they are problematic, are critical 
to this industry and without them, this industry could not function.

The exclusive guide area system virtually covered the entire state; there was no lucrative guide 
area that was not already locked up by somebody. At least at this stage o f the aquatic farming 
industry, I believe there will be many sites available to farmers. Essentially, we are not prohibiting 
new entrants into the industry.

Finally, aquatic farming can be distinguished from the use versus users issues using the McDowell 
situation. Here, the state has not placed any undue restriction on eligibility to become an aquatic 
farmer. The state is not saying that only rural people are eligible. It is not establishing some kind 
of requirement that is not specifically directed toward making this industry viable. The only 
requirement is an operational plan and several other operational necessities. In other words there 
are no personal qua'ifications or qualities for the aquatic farming program similar to those that 
have caused the state legal trouble in other user group situations.
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I would like to see three things accomplished at this conference. I f  you address these issues, that 
will help us defending the program from legal challenge. The first is. how should the state resolve 
access and acquisition conflicts where there are existing or anticipated uses of the standing public 
resource at a proposed farm site? In other words, when ADF&G receives an application for a 
stock acquisition permit and inquires whether there are any existing uses of the resource at that 
site, how wili it respond if the answer is "yes"? Are there ways to accommodate existing uses?
Or will it mean that the site will never used for aquatic farming?

The second issue is, when does the standing public resource become "enhanced’' so that it is no 
longer in its natural state? The common-use clause only talks about fish and game in the natural 
state. A true aquaculture product is not governed by common use because no one would invest in 
aquaculture if the public were entitled to harvest the product. Here a public natural resource, 
through enhancement, becomes an aquatic farmed resource. At what point does this happen? 
How can we distinguish a clam fanning situation from commercially harvesting clams? I have 
heard many people say that clam farming is just a sham for commercial harvesting o f clams, so it 
is necessary to define the distinction. What is legitimate enhancement? How much effort and 
investment is needed? What is a workable definition of farming that state regulators can use to 
distinguish it from commercial harvesting? We must address this issue, otherwise it will provoke 
a lot o f controversy.

Finally, the third issue is, what is fair compensation to the public for the standing, common 
property resource? In other words when the potential fanner acquires that standing clam crop 
and starts to enhance it, what is the value of the original resource? How should the state capture 
that value and make it available to all its residents.
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DEPARTMENT OF FISH AND GAME

TO: Distribution DATE: July 11,1995

FROM: Robert Bosworth SUBJECT: Clam Farming
Deputy Commissioner

On June 30, i 995 division representatives met with Commissioner Rue and me to discuss 
clam farming being proposed by a number of aquatic farm applicants. The purpose of the 
meeting was not to make any final decisions on the department’s position on these 
activities, but was to discuss what appear to be the primary issues at hand and to formulate 
a plan to develop a departmental position on this potential use of our intertidal resources.

At Commissioner Rue's direction a departmental mariculture working group was formed to 
begin this process. The working group members are:

Rob Bentz Sport Fish
Jim Cochran CFMD
Paul Larson CFMD
Al Kimker CFMD
Don McKay Habitat and Restoration

We will also ask the Attorney General's Office to participate as there were a number of 
legal issues presented. Wiidlife Conservation asked that they review draft 
recommendations only.

I will take the lead for the Commissioner’s Office and will participate as time permits. Jim 
Cochran will schedule meetings and insure that progress reports are submitted to me as 
the process evolves.

The ultimate goal of the workgroup is to de\^p^dr^.tU|§Rariment-policjj; on clam farming. 
The policy is to include recommendations for implementation of the policy, including 
interactions with the industry and other departments. The first task will be to articulate and 
analyze the several policy questions involved in this issue. Examples of questions that 
might be explored include:

• Under what circumstances would we oppose clam farms?
• When is a clam farm actually a wild harvest?
• Have we explored the technology involved (in littleneck harvesting) so that we know 

what is feasible?
• What are the potential conflicts with existing resources and uses, and how might they 

be mitigated?
• Does clam farming constitute an exclusive use of a resource?
• What regulatory alternatives are available?
• Do we have the capacity to manage shellfish farming?



MEMORANDUM STATE OF ALASKA ^ U
DEPARTMENT OF FISH AND GAME

TO: Distribution DATE: July 26, 1995 

FILE NO:

TELEPHONE NO: 465-4160

FROM: James O'. Cochran SUBJECT:
M aric im ij^^oord inator 
Commercial Fisheries Management 
and/uevelopment Division -- Juneau

In attendance:

ADF&G-Mariculture Workgroup 
July 20, 1995 
Clam Farming Meeting 
Summary r.O

Geron Bruce (Chair for Rob Bosworth) GB ’t:
Bob Clasby BC O
Steve White (Department of Law) SW —o
Paul Larson PL
Rob Bentz RB 1

—k
James Brady JB •o
Don McKay DM POCD
Tom Rutz TR
Jim '"'ochran JC

C ^ ^ ^ a s k e d  each person to articulate issues they wished to address concerning 
farming of clams directly (no enclosures) in the intertidal zone. Twenty issues of 
concern were identified. They are listed below without annotation. Following the 
listing are summary notes of the discussion that followed. If you find errors, or have 
a different interpretation of what occurred in a discussion please let me know. I 
believe it is important to keep in mind that these are issues of concern to one or 
more workgroup members and not necessarily statements of fact even though the 
wording may indicate otherwise.

To help workgroup members identify the originator of an issue and pursue 
clarification if they wish, I have assigned initials to each (see attendance list).

ISSUES

1) Is it legal to grant an aquatic farm permit for the purpose of faiming clams on 
intertidal areas in Alaska? (JC)

2) Granting an exclusive use of beach area. (RB, DM)

3) Using native clam seed for exclusive use. (DM)

4) Distinguishing clam farming from commercial fishing for clams. (JB)
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A pril 19, 2 0 0 0

Mr. Scott Thomas 
Alaska Trademark Shellfish 
945 Lincoln Street 
Ketchikan, AK 99901

Dear Mr. Thomas:
U nder A laska S ta tu te s  16 .40 .100-16 .40 .110 , you h av e  ap p lied  to  the A laska D ep a rtm en t o f  F ish  and 
G am e (A D F & G 1) fo r  an  aqua tic  farm  opera tion  p erm it. In yo u r app lica tion , you  p ro p o se  to  fa rm  geoducks 
(Panope abm p ia ) in  S o u th eas t Alaska.

T h is is no tice  th a t I in ten d  to  cond itionally  ap p ro v e  yo u r aqua tic  fa rm  o p era tio n  p e rm it ap p lica tion . A fter 
setting  ou t the  fac ts  and  pertinen t law s tha t su p p o rt m y d ec ision . I w ill desc rib e  the  sp e c if ic  co n d itions 
that m ust be m et b e fo re  y o u r perm it can  b e  issued . In add ition , you are re sponsib le  fo r  all o th e r 
approvals, leases, an d  certificates required  fo r aq u a tic  farm ing  ac tiv ities on y o u r p ro p o sed  fa rm  site(s).

It is im p o rtan t to  c la rify  th a t an aquatic fa rm  p erm it does no t. in  itse lf, g ive a fa rm e r th e  ex c lu siv e  righ t to 
harvest, fo r a co m m erc ia l purpose, the w ild  fish e ry  reso u rces  th a t are located  a t the fa rm s ite . A  con tra ry  
co n c lu sio n  is in c o n s is te n t w ith  the law s th a t g o v ern  aq u a tic  farm ing , and it m ay  c o n tra d ic t the  A laska  
C onstitu tio n 's  p ro h ib itio n  against exclusive  rig h ts  in  fisheries.

H ow ever, an  a q u a tic  fa rm er m ay take  w ild  fishery  reso u rces  if  they  are to be  u sed  on ly  fo r  aqua tic  
farm ing  p u rposes. T h o se  purposes a re  lim ited  to  1) fu rth e r g ro w th  o r 2) p ropagation . T h e  rig h t to  take 
w ild re so u rces  fo r  th o se  purposes is acqu ired  th ro u g h  a s to ck  acq u is itio n  p e rm it, issued  b y  A D F & G  under 
A laska S ta tu te  16 .40 .120 .

A  p re lim in ary  s ite  a sse ssm e n t conducted b y  A D F & G  d iv ers  in S ep tem b er 1999 rev ea led  tha t th e re  m ay 
be s ig n ifican t p o p u la tio n s  o f  w ild geoducks on  the  sites you have  proposed  fo r y o u r fa rm s. T o  da te  you 
have no t ap p lied  fo r s to c k  acqu isition  perm its.

B ecause the d e n s ity  o f  geoducks on your site  m ay exceed  th a t n ecessary  to  p rov ide  seed  s to ck  fo r 
p ropagation , it is lik e ly  th a t a portion o f  the w ild  g eo d u ck s at y o u r proposed  sites  w o u ld  rem ain  a 
com m on  p ro p erty  re so u rce , w hich should  b e  m ade av a ilab le  fo r o ther uses. T h a t is b ecau se  th e  A laska 
C onstitu tion , in a rtic le  V III, section  1. state., th a t it is s ta te  po licy  to  m ake n a tu ra l re so u rces  "av a ilab le  for 
m axim um  u se  c o n s is te n t w ith the public in terest."
T ie  1999 s ite  a sse ssm e n t revealed  that w ild g eo d u c k  p o p u la tio n s at your p roposed  fa rm  sites m igh t be 
su ffic ien t to  su p p o rt a harvest by com m ercia l o r  persona! use  d ivers. It is co n ce iv ab le , p end ing  a 
co m p le te  s to ck  a sse ssm e n t survey, that the d ep a rtm en t w ill au th o rize  a co m m erc ia l h a rv e s t o f  th o se  
stocks, in  the  fu tu re .

A uthoriz ing  th a t h a rv e s t w ould  be con sis ten t w ith  the p ast m an ag em en t and  d ev e lo p m e n t o f  th e  
com m ercia l g e o d u c k  fish e ry  in Southeast A laska . T i a t  fishery  has ex isted  s ince  the e a rly  1970s. In

11-K2LH I* •*VT.



Mr. Scott Thomas ' i April 19, 2000

recen t years, geoduck  divers have b een  su b jec ted  to lim ited  entry , and they have voted  to  assess 
them selves to  help pay for .ADF&G research  and m anagem ent ac tiv ities tha t w ill enab le  th em  to  con tinue  
th e ir ex isting  harvests and expand  in to  new  areas as stock assessm ent w ork  is dune. B y any m easure, the 
com m ercial d ive fishery  is a trad itional and  ex isting  use o f  the geoduck  reso u rce  o f  S o u theast A laska. 
E xcluding d ivers from  viable geoduck  popu la tio n s w ould a lte r the d e libera te  and  cau tio u s d eve lopm en t o f  
that fishery.

U nder A laska S tatu te  16.40.105, an  aqua tic  fa rm  m ay not requ ire  sign ifican t a lte ra tio n s in  traditional 
fisheries or o th e r ex isting  uses o f  fish  reso u rces . A lso, a p roposed  farm  p lan  m u st d em o n stra te  technical 
and opera tional feasibility . U nder th a t s ta tu te , I am  preven ted  fro m  approv ing  y o u r ap p lica tio n  un less 
you d em o n stra te  that your proposed  fa rm in g  ac tiv ity  can  techn ica lly  and  feasib ly  a llo w  access to  your 
sites fo r the com m ercial and personal u se  h a rvesting  o f  w ild  geoducks th a t are n o t acq u ired  th rough  a 
s to ck  acqu isition  perm it.

P reserving access and h arv est opportu n ity  b y  o ther users , requ ired  by  A laska S ta tu te  16 .40 .105 , is 
co nsisten t w ith  a pertinent standard  o f  the  A laska C oastal M anagem ent P rogram . In particu la r, your fa rm  
m ust be m anaged  to m ain ta in  o r enhance  th e  sta te 's  sport, com m ercial, and su b s is ten ce  fishery  (6  A laska 
A d m in istra tive  C ode 80.1301. U nder th a t s tandard , your fa rm  is governed  b y  a s tip u la tio n  th a t provides 
for n ond isrup tive  public access to fish e ry  resou rces a t the  fa rm  site.

A ccord ing ly , the  fo llow ing  cond itions w ill b e  a ttached  to  y o u r aquatic  fa rm  o p era tio n  perm it. Y ou m ust 
sa tisfy  these  cond itions b efo re  an  aquatic  fa rm  opera tion  p erm it w ill b e  issued  fo r  y o u r aquatic  farm .

1. F o r  each proposed  fa rm  site , d e sc rib e  in  w riting  to A D F& G  a m ethod  fo r  d istin g u ish in g  (o r 
seg regating ) w ild, co m m o n  property  g eoducks from  cu ltiv a ted , farm ed geoducks. T h e  m ethod  m ust aPow  
practical access and com m ercia l o r perso n a l u se  harvest o f  w ild geoducks on each  s ite  th a t are  not 
acqu ired  th ro u g h  a sto ck  acqu isition  perm it. A t the sam e tim e, the m ethod  m ust p rev en t excessive  
d istu rbance  o f  cu ltivated , farm ed geod u ck s b y  com m ercia l access and harvesting .

2. I f  A D F& G , in its d iscre tion , de te rm ines th a t the m ethod described  in  p a rag rap h  1 will 
accom plish  th e  requirem ents o f  th a t p arag raph , you m ust agree, in  a s igned  s ta tem en t, to use th a t m ethod  
on y o u r fa rm  site(s). Y our signed  s ta tem en t and  a de tailed  sum m ary  o f  ap p ro v ed  m ethod(s) w ill be 
attached  and incorporated  as cond itions o f  y o u r  aquatic  fa rm  opera tion  perm it.

T h is is m y fina l adm in istra tive  decision . I f  you d isagree  w ith  it. you m ay file an  appeal w ith the  su p erio r 
co u rt under A laska S ta tu te  2 2 .1 0 .0 2 0 . T h e  appea l m ust be  filed  w ith in  th irty  day s o f  y o u r  receip t o f  th is  
decision .

F rank  Rue 
C o m m issio n er

Enc losu re
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Mav 19,2000

Mr. Scott D. Thomas 
Alaska Trademark Shellfish 
945 Lincoln Street 
Ketchikan, AK 99901

Dear Mr. Thomas:

This letter is to inform you of Commissioner Rue’s decision relative to general principles 
associated with issuance of geoduck clam operation permits. On April 19, 2000 I sent you a 
letter conditionally approving your permit application for an aquatic farm operation permit to 
farm geoduck clams. The condition in my letter required you to identify, and later comply with; 
a method for distinguishing (or segregating) wild, common property geoducks from cultivated, 
farmed geoducks. The method would have to allow other users to have practical access to the 
wild, common property geoducks on your proposed site that were not acquired under a stock 
acquisition permit. Neither you nor any other farmer was able to identify such a method.

On May 9, the Alaska Depanment of Fish and Game (department) held a teleconference to 
discuss standards that could be adopted as regulations for implementing the aquatic farm 
permitting statutes. The department gave participants an opportunity to present proposals to 
meet the condition expressed in the April 19 letter.

At the teleconference, two questions received the most attention. The first question was, "What 
would be a significant alteration of "traditional fisheries" or "existing uses" under AS 
16.40.105(2)?" Some participants responded that only an active, ongoing fishery at a proposed 
site would cause farming to create that type of alteration. The second question was, "Under what 
circumstances may a stock acquisition permit be issued for the standing wild stock on a farm 
site?" Ideas on this question ranged from allowing onsite, wild shellfish acquired under a stock 
acquisition permit to be used only for broodstock to allowing it to be harvested and sold to 
finance farming operations.

Based on information received at the te'econference. the depanment developed the following 
general principles. The principles will oe presented in draft regulations that will be released for 
public review and comment. Of particular interest to you, the principles will guide the 
department's actions on your pending permit applications.
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Mr. Scott D. Thomas May 19, 2000

1. The depanment believes that the best way to interpret AS 16.40.105(2), in terms of the 
commercial geoduck fishery, is to determine, at the time a farm permit is applied for or renewed,
(1) wheth ;r the proposed farm site has an occurring commercial geoduck fishery at that specific 
location: or (2) whether the proposed farm site is within an area that has been identified in an 
operating plan developed under AS 43.76.2000(b), as an area for which a bioassessment survey 
and subsequent commercial harvest will be conducted. If either condition exists, an aquatic farm 
would necessarily create a significant alteration of a traditional fishery or existing use and, 
therefore, would create a conflict under AS 16.40.105(2). I f  neither condition is present, locating 
a farm at that site would not cause a conflict under that statute.

It does not appear that the above conditions exist for any of the geoduck permit applications that 
are pending before the department. Therefore, the sites are not "off limits" in favor of the 
commercial diving industry.

However, it is important to note that the above determination will be made each time that a farm 
operation permit is being renewed. If  a farmer wants to continuously farm at a particular site, the 
determination would be made every five years. If, during the time since the last renewal the site 
has been identified in an annual plan as an area for a bioassessment and commercial harvest, a 
conflict would exist. In that case, the permit renewal would be denied or it would be granted 
only if  commercial divers are first allowed an opportunity to harvest wild geoducks at the site.

• • •
2. Before geoduck farming can commence, there must be a scientifically based dive survey of
the proposed farm site. The purpose is to determine the amount of standing stock presently on 
the site.

For the present permit applicants, ADF&G will, at its expense, conduct the surveys. All future 
applicants, as part of their application process, will be required to perform and pay for the "pre­
planting" survey.

3. Before a farmer may harvest geoducks on the farm site, the farmer will need to conduct a 
"pre-harvest" dive survey -  another scientifically based, verifiable survey to determine geoduck 
abundance. This survey will be conducted at the farmer’s expense.

4. Based on the increased level o f abundance at the farm site that can be attributed to the 
farmer's cultivation techniques, the farmer will be allowed to harvest the biomass that is the 
difference between pre-farming abundance and the present abundance.

5. Pertinent statutes do not authorize a farmer to use standing, wild stocks of geoducks for 
harvest and sale without having first "propagated, farmed, or cultivated" the wild geoducks. The 
statutes define an "aquatic farm" as "a facility that grows, farms, or cultivates aquatic farm 
products in captivity under positive control." It would not be consistent with those statutes to 
allow a farmer to harvest wild geoducks without first having done anything to improve their 
abundance, growth rate, or any other aspect of productivity. Therefore, the depanment will issue 
stock acquisition permits only for the purposes of providing brood or seed stock or for growing- 
out under controlled, enhanced cultivation.



Mr. Scott D. Thomas May 19. 2000

If  you wish to be issued a geoduck farm operation permit under the principles above, please 
contact Mariculture Coordinator Ken Imamura in writing within 30 days of the date of this letter. 
In that event, the depanment will issue you a permit with conditions that reflect those principles. 
Please note that the sooner the depanment hears horn you the sooner we will act on the permit 
applications and geoduck farm operation pennits. If you do not respond within 30 days, or if 
you indicate that you do not wish such a permit, the depanment will deny your application.

Sincerely,

Kevin C. Duffy 
Deputy Director



C r a i g ' s  D i v e  C e n t e r

Post Office Box 796 * Craig. Alaska .̂ 99921
Phone/fax 907-826-3481 

E-mail craigdiv@pti*laslaLnet

' f t )  i

December 17,1999

To:

Re: Mariculture Farm Comments

Good morning,

I would like to submit my opinions on the aquafarm permit applications 
currently being reviewed. M y  connections to the issues, besides being a 
resident o f the state, are being a small business owner, a long-time dive 
fishery participant, and having a personal interest in operating m y own 
mariculture operation eventually.

Trying to keep it brief, most o f the points I ’d like to bring up specifically 
concern the new geoduck applications, but also are relevant to existing clam 

operations, and they are:

•  Competition with the existing geoduck dive fishery. There is great 
potential for growth in this very underdeveloped fishery. "Farmed 
product” would possibly have a significant negative effect on the market 
share/price. Fishery income here in Craig tends to stay here, where 
geoduck farm money would not have the connection to the local 

community.

•  Lack o f available spat. To the best of my knowledge, there is no 
geoduck spat available for farmers to plant, and w ill not become 
available for at least two years. How can one “farm” when there is no 
seed?

000474



Post Office Box 796 * Crgig. Aloskc * 99921
Phone/fax 907-826-3481 

E-mail craigdtv@pti5Jask1.nel
® Difficulty enforcing regulations. A t  these remote sites, opportunity to 

monitor the farm operations are next to impossible. Anecdotally, it is 
common knowledge that farm operators hire local people to harvest 
littleneck clams under their permit in Sea Otter Sound, but don’t confine 
the harvest to the permitted area. It wouldn’t take much o f  an 
investigative effort to prove up these allegations;— —-  -*<•-— — -------------

® Inability o f state agencies to agree upon, and clearly define the
regulations. A t the last Board of Fish meeting three years ago, there was 
clear, direct, and emotional testimony regarding concerns with clam farm 
operations -  many of these same issues are coming up again without any 
action in the intervening time. Apparently, the distinction between 
“farming” and a “commercial harvest” is a gray area, when it should be 
black and while. Acquisition o f broodstock necessitates a few to a few 
dozen organisms, not continual harvest of wild stock to sell on the open 
market.

« Intent o f the applicants to farnC" Looking at the realities o f a mariculture 
business, trying a species new to culturing in Alaska, not having 
available broodstock, and knowing many o f the applicants personally, it 
is my belief that there is no intent to actually farm. No t a bad business 
concept to be able to take advantage of regulatory loopholes to acquire a 
valuable state resource for minimal expense, harvest and sell it for 
substantial sums, then walk away from their “farm” after the resource has 
been depleted.

In summaty, the relevant agencies need to do the right thing by making the 
hard decision to clearly define and enforce true aquaculture -  which is 
spawning and nurturing growth o f a species to a marketable size.
Aquaculture is not the harvest o f wild stock -  essentially the giveaway o f a 
state resource.

G 0 G 4 7 J
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C r a i g  s  D i v e  C e n t e r c T f>

Post Office Box 796 * Craig. Alaska * 99921
“  Phone/fiut 907-826-3481

E-mail craigdiv@ptbtlaskA.net

Thanks for your consideration,

Craig Semper!
Owner

Craig’s D ive Center 
P O B o x  796 
Craig, A K  99921

907-826-3481 ph/fax 
craigdiv@ptialaska.net
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Moira ingle
From: Moira Ingle [moiraJngle@adfg.state.ak.us]
Sent: Wednesday. February 16, 2000 8:27 AM
To: 'Ken Taylor'
Subject: RE: ATS geoduck letter

Thanks for the vote of confidence-sometimes this gets to be a frustrating job (but never 
boring, that's for sure!) I have to say I prefer wolves (and any other critter) to culverts, but I 
am getting pretty fond of those little coho juveniles--they're tough little guys, worth arguing 
over!

— O riginal M essage-----
From : Ken Taylor [mailto:ken taylor@fisliganie.siatc.ak.usJ 
Sent: Wednesday, February 16. 2000 8:13 AM 
To: moira_ingle@ adfg.state.ak.us 
Subject: Re: ATS gcoduck letter

Thanks Moira. By the way, I read your outstanding evaluation a few weeks ago 
and meant to let you know how much I appreciate all of your hard work. I'm 
really pleased you are on our staff... I was hoping to hire you when I was in 
Wildlife...now I'm glad I never had the opportunity!

Guess we're going to get beat up a little by Sen. Torgerson over clams and 
geoducks next week... we'll survive.

Ken

Moira ingle wrote:

I just read the letter to Governor Knowles from Alaska Trademark 
Shellfish (Scott Thomas), in which he asks the Governor to grant 
permits in time for the 2000 planting season. If you remember from 
that teleconference with him that we participated in, Ken, according 
to the hatchery there is no Alaskan seed available for planting, and 
none expected for at least 2 years.

9 /2 8 /0 0
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i or:

Subject: RE: Southeast Aquatic F irm  PDs « •*<
Date; Mon, 29 Nov 1999 17:12:37 -0900 

From: "Moira Ingle" <moira Jnglc@ adli.state.alcui> •
; To: "tjuyia McGrady1" <Guyla_McGrady@dnr.state.ak,us>
! CC; "Lana S Flanders” <lana_flanders@fishgame.staie.aicus> .
I "William A Hanson" <bill_hanson@fishgame. stare.ak.us>

Thanks tor the info. As I mentioned on the phone, I wanted to highlight a 
i couple of pieces of Into on cultural sites that apparently did not make it 
into DNR before the preliminary best interest findings were issued. I 
recognize that part of the purpose of the public review period is to gather 

'info like thi3, and that you most likely don't' have everything. I just 
wanted to highlight these now, because of theix regional importance 
(according to the local FS archeologist), and because it seems as though 
they may be more of a siting criteria for DNR than for ADFSG, per se. I ’ll
also try to make sure they appear in ADFtG's final written comments, 
however. ^  ----- - -----------

In fjoth cases, the proposed BIF states that
"Th^re are no known historic or cultural resources in the area.

1. ADL 106579; Thomas; Vest. Iona Islandi
/cultural: Immediately adjacent to the proposed aquafarm sites, Koinglas is
an important Haida cultural site; one of a limited number of ”14 HI 
Historic and Cemetary Sites1' conveyed to Sealaska (whc I believe is 
therefore the upland qwner. r.ct Klukwan. Inc.,) as identified by c!.e 
applicant, or the Forest Service, as icentifed.' by DNR.'. Serious concerns 
exist about disturbance of upland, intertidal, | and subtidal areas, according 
to Che archeologist. possibly all three "plots” would be affected.

I I I *
Subsistence: the entire area of Kaigani Strait hajs been identified (1999
Division of Subsistence surveys) as a traditional subsistence area for 
shellfish, fishing, and hunting. This would ipclude 106578, -579> and -580. 
Also, adalone populations (discussed in the SWFWXAP) are reduced in the area 
fas tfcey^are throughout the POW area as a resujlt of commercial overfishing), 
but are still taken for subsistence by residents of Hydaburg and other 
ta .

2.^ ADL 106560; Kittams; Port Santa Cfluz
I

Culitural: Farm is immediately adjacent to upland historic site (Spanish
exp!oration/settlement period). Similar concerns for excavation or 
disturbance of uplands and intertidal area. j

Other: Three, not two anadromous streams in Port Santa Cruz: two within
3(\0 yards of site, one (the only one identified by the applicant) 
approximately 1.5 miles away. .

— Original Message  j
From: Guyia McGrady (mailto: Guvla McGraavfldnr.state ak.,is;
Sent: Monday, November 29, 1999 1:01 
Tat moiralngleGfishgame.state.ak.us 
Subject: Southeast Aquatic Farm PDs

I
Moira, attached are the decisions for the Prince or Wales 
I S.and and SW POW Island areas. Let me know if you have any 
otjier questions. Also, I attached a copy ot the 
teleconference info, maybe you could flos< this in your uifice 
or hand out. thanks, Guvla (

( ) ( ) ( } ‘ 4 f >*_
n m / 1 9 9 9  7 -31 /



November 1, 2000

Ms. Janice Levy 
Assistant Attorney General 
P.O. Box 110300*
Juneau, A K  99811

Dear Ms. Levy:

I have applied for a geoduck aquatic farm site lease, at Aguada Cove 
in Port Santa Cruz ,from the State o f Alaska Department o f Natural 
Resources. I believe three employees ol the Alaska Department o f Fish and 
Game, Ken Taylor, Lana Flanders and Moria Ingle, have violated the Ethics 
Act, which I ask you to investigate.

Mrs. Ingle is married to Mr. Craig Sempert and they live in Craig, 
Alaska. M r. Sempert owns and operates a dive shop in Craig. He is also a 
geoduck harvest diver and member o f the Southeast Alaska Regional Dive 
Fishery Association, or SARDFA. SA R D FA  is the largest opponent to 
geoduck aquaculture. M r. Sempert has vigorously opposed, and continues 
to oppose, D N R  and A D F & G  issuing me permits to establish an aquatic 
farm operation. This is because Mrs. Ingle's husband thinks that my aquatic 
farm would harm his dive shop's business interests. He also feels that he 
and the other members o f SARDFA have exclusive rights to all 
undeveloped geoduck beds in Southeast Alaska.

Representing their business. M r. Sempert, clearly outlines his 
opposition to the issuance o f Permits by A D F & G  in a 3-page letter sent to 
A D F& G  on December 17, 1999. (Copy enclosed.) In that letter M r. 
Sempert wrote:

Looking at the realities o f the mariculture business, trying a
species new to culturing in Alaska, not having available
broodstock, and knowing many o f the applicants personally,
it is mv belief that there is no intent to actuallv farm. Not a • % *

bad business concept to be able to take advantage o f 
regulatory loopholes to acquire a valuable state resource for 
minimal expense, harvest and sell it for substantial sums, then
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walk awav from their ‘“farm” after the resource has been * •

depleted.

Ms. Ingle works as a habitat technician for A D F & G  in Craig,
Alaska. As the sole A D F& G  employee in Craig, she lacked the immediate 
supervision and oversight that should have been required. Her direct 
supervisor, Mrs. Lana Flanders, knew o f the conflict between my project 
and Mrs. Ingle's business, yet still relied on her extensively. I met with Ms. 
Flanders supervisor, M r. Taylor, who is the Director o f Habitat and 
Restoration for A D F & G , in October o f 1999. At that meeting, M r. Taylor 
assured me that Ms. Ingle would no longer be involved in the evaluation o f 
aquatic farm applications, because o f the obvious conflicts o f  interest she 
had, given her husband's businesses interests and personal opposition to 
aquatic farming.

However, after that meeting with M r. Taylor, Ms. Ingle was 
continuously requested and encouraged by her supervisor Mrs. Lana 
Flanders to work on my project. Mrs. Flanders in a March 15, 2000, email 
to Mrs. Ingle stated,

Please take what w e’ve got so far for draft A C M P  comments 
in Port Santa Cruz, Figgins Point and Betton Island and 
p rep a re  final d ra ft com m ents for my finalization on March 
21. Incorporate any input from C FM D , add y o u r la test info 
reg a rd in g  use of the anchorage a t P o rt S an ta  C ruz , and 
add the appropriate additional stips using language in D G C ’s 
final consistency on the other farms. T hanks fo r all y o u r  
help in these reviews.

Mrs. Ingle further wrote in a January 5, 2000 email,

Attached are Region 1 draft final reviews for the farms on 
POW. Lana has not yet reviewed them directly, although I 
have been working with her conceptually. They do represent 
the general direction we’re heading, although we have more 
fleshing out to do. W e’re both available and planning to 
work with you right up to the end, i f  need be.

This documents that Mrs. Ingle was integral, if  not responsible, for the 
evaluation o f my project. Her supervisors gave Mrs. Ingle, as a habitat 
technician, too much responsibility. She was also allowed to research other 
topics not pertinent to her job and enter them into the record. In fact, the 
A D FG ’s only role in the permitting process was to address conflicts
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between my project and the Alaska Coastal Management Plan (AC M P). In 
a November 3, 1999 email she wrote to Mrs. Flanders,

Reading through the D N R  Aquatic Farmsite Permits and 
Leases statutes, I see a couple references to cumulative 
effects...

It is not the responsibility o f a habitat technician to be doing research which 
should be handled by the Department o f Law or Department o f Natural 
Resources.

Throughout the review process, Mrs. Ingle was informed about my 
project via E-mail. On April 17, 2000, fully a year after the review began, 
Mrs. Ingle was again asked to evaluate my project by her supervisors. She 
expressed her disdain for my farm again and expressed SARDFA's 
continued interest in the project.

Mrs. Ingle organized and attended a public hearing sponsored by 
DNR, on my aquatic farm application as a representative of A D F& G  on 
December 2, 1999. During this official D N R  comment period there were 
only two general concerns for anchoring at my site, both by SARDFA  
members.

Mrs. Ingle took it upon herself to use state time and monies to 
elaborate on this baseless anchoring controversy. Her apparent goal was to 
impede my lease application with an unsubstantiated violation of the 
ACM P. Fortunately, her search for controversy ended without support.
Mrs. Ingle in a March 14, 2000, internal email to Mrs. Flanders wrote about 
my project,

I spoke to an urchin diver and a sport fish charter boat 
operator about potential conflicts. Neither the diver nor the 
operator felt there would be conflicts with their activities at 
the farm site. The charter operator indicated that he and most 
boats he knows fish heavily in Indiada Cove, but not in 
Aguada. Both individuals indicated that the best area for 
anchorage is at the head o f Port Santa Cruz.

These comments directly supported my application. However, Mrs. 
Ingle and Mrs. Flanders left this pertinent information out o f the public 
document they published a week later on March 21, 2000, the A D F& G  
Final ACM P Comments. In fact, they published the following 
contradictory information.
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A D F& G  staff talked to several trollers, a sport charter 
operator and urchin fishermen regarding uses o f Port Santa 
Cruz, including the farmsite. Craig fishermen report that 
"quite a few ” trollers and seiners use Port Santa Cruz, 
primarily as an anchorage.

A D F & G  habitat staff and local fishermen confirm the 
importance o f the majority o f Port Santa Cruz, including the 
proposed farm site as a year-round anchorage for trollers and 
other users.

This contrary, undocumented, unsupportable information was extremely 
detrimental to the outcome o f my project. The D N R  and A D F & G  cited 
these comments as the major component for evaluation o f my project as 
well as the subsequent denial o f my lease by DNR.

Ms. Ingle's actions on my aquatic farm site are violations o f the 
Ethics Act. I believe she has adversely influenced the outcome o f my 
permits by using her official position. Mr. Taylor and Mrs. Flanders have 
violated the Ethics Act in failing to keep Ms. Ingle out o f the review  
process, and by allowing her to continue in the review process o f my lease.

Ms. Ingle's financial interest in the Craig, Alaska business owned by 
her and her husband and their income derived from commercial geoduck 
harvesting appears to be influencing the performance o f her public 
responsibilities in violation o f AS 39.52.010(a)(1), and is a conflict o f 
interest in violation o f the Act.

She has misused her position to focus improper treatment o f my 
application for an aquatic farm site and to bring down unfavorable 
treatment o f my permit application in ADF&G 's permit review process for 
aquatic farm permits. This is in violation o f AS 39.52.120(a). By her 
association with M r. Sempert, and adopting M r. Sempert's antagonism 
towards me, she has used state time, property, and equipment to benefit her 
and her husband's personal and financial interests in violation o f AS 
39.52.120(b)(3). She also appears to have taken official actions to affect a 
matter in which she and her husband have a personal or financial stake, in 
violation o f AS 39.52.120(b)(4).

Please immediately investigate this situation and these apparent 
violations o f the Ethics Act by Mrs. Ingle, Mrs. Flanders and M r. Taylor.

Sincerely,

Andrew Kittams
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I have reviewed the allegations in this letter, and the complaint and it is 
submitted with my permission.

D A TE D  th is  day o f November, 2000 at Petersburg, Alaska.

Andrew Kittams
STATE OF A LA S K A  )

)ss:
FIRST JU D IC IA L  D IS T R IC T  )

W ITNESS my hand and official seal the day and yeai in this 
certificate above written.

Notary Public for Alaska 
M y Commission

Expires:
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(F) the costs associated with each activity or phase of development and 

whether financing has been secured;

(14) a description of all known human uses of fish and wildlife resources on or 

around the proposed site, including commercial fishing, personal and subsistence use;

(15) a description of how the proposed activities may affect traditional fisheries 

or other existing uses of fish and wildlife resources, and a description of proposed methods to 

minimize or mitigate potential conflicts with other users;

(16) the location of all anadromous fish waters, specified in AS 16.05.870(a), 

within 300 feet of the boundaries of the proposed site, and the anadromous fish species using the 

stream for spawning, rearing, or seasonal refuge;

(17) if  an applicant intends to apply for a stock acquisition permit to acquire wild 

stock, an application for a stock acquisition permit should be attached;

(18) if  supplemental feeding of cultured animals is intended, a feeding plan that 

includes the type of food, us origin or harvest location, annual amount to be used, and 

the means of preventing adverse effects of unconsumed feed stock on the local 

environment;

(19) if  an applicant does not intend to cultivate and harvest wild stock present at 

the proposed site, an explanation of how wild stock of the same species intended for culture 

which occupy the site, can be or will be differentiated from planted stock and protected from 

harvest or harm by the proposed activities;

(20) information not already described regarding plans for the physical or 

biological alteration of a site; and

R e g i s t e r  _____, __________  2 0 0 1  D R A F T  R E G U L A T I O N S
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5 AAC 41.240 is repealed and readopted to read:

5 AAC 41.240. R E V IE W  AND D E T E R M IN A TIO N , (a) The commissioner shall not 

issue an aquatic farm or shellfish hatchery operation permit unless the applicant meets the 

criteria in AS 16.40.105 and the regulations adopted in this chapter.

(b) The commissioner may deny an application if  it is determined that

(1) the proposed site

(A) is unsuitable for the species intended for culture;

(B) is unsuitable for the gear proposed for use;

(C) is exposed to adverse weather or oceanographic conditions to an 

extent that the proposed facilities or cultured species can be expected to suffer severe 

damage or destruction;

(D) supports a high abundance of predators or competitors of the species 

intended for culture that cannot be reasonably controlled;

(2) the proposed site is

(A) used for the conduct or support of traditional fishing operations, 

inc'uding the setting, operation, and retrieval of fishing gear, harvesting, handling, or 

processing of fish, anchoring, staging, or storage of vessels or other fishing gear, or for 

transfer or storage of a harvested product or gear and the proposed activities will 

significantly alter this use;

(B) identified in an annual operating plan developed by the department, 

by itself or in cooperation with other users of the resource, such as the regional dive 

fishery development associations described in AS 43.76.200(b), unless the site has been 

surveyed and the site is excluded as an area that could support a commercial fishery;

7
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(C) used for research of fish or wildlife conducted by authorized agencies, 

organizations, or individuals and the proposed activities will significantly alter this use; 

or

(D) used for recreational, traditional, cultural, or ceremonial purposes 

associated with fish and wildlife resources on the site and the proposed activities will 

significantly alter this use.

(3) the proposed site or facility

(A) will significantly affect

(i) milling, spawning, or rearing of important forage fish;

(ii) use of the area by shorebird or waterfowl species for feeding, 

molting, breeding, refuge, or staging;

(iii) marine mammal rookeries or feeding, pupping, nursing, or

refuge areas;

(iv) salmon milling, spawning, or rearing;

(v) kelp or eelgrass beds;

(vi) critical or unique nursery areas for fish, shellfish, or aquatic

plants; or

(vii) critical wildlife travel corridors, feeding areas, or other 

identified critical habitat;

(B) has been identified by a federal agency as containing critical habitat 

for species listed as of concern, threatened, or endangered and the proposed activities 

will significantly affect that species;

R e g i s t e r  _____, __________  2 0 0 1  D R A F T  R E G U L A T I O N S
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application shall be in writing and will explain the basis for the denial. Unless reconsideration is 

requested, a decision on an application will be considered final agency action that can be 

appealed under AS 22.10.020.

(d) An application for an aquatic farm or shellfish hatchery operation permit that has 

been denied by the commissioner will, in the commissioner's discretion, be reconsidered if  the 

applicant provides new information, not available at the time the application was submitted, that 

might alter the original decision. A request for reconsideration must be received by the 

Commissioner within 60 days of the applicant's receipt of the Commissioner's denial of the 

permit application and must include the new information and reasons why it was not submitted 

with the original application. (Eff. 4/10/88, Register 106; am 8/12/89, Register 111; am

/ /2001, Register )

Authority: AS 16.05.050 [AS 16.05.340 (b)] AS 16.40.160

AS 16.05.092 ■ AS 16.40.105

5 AAC 41 is amended by adding a new section to read:

5 AAC 41.245. HA RVEST OF W IL D  RESOURCES. Wild stock that occurs 

naturally at a proposed farm or shellfish hatchery site do not become the property of an aquatic 

farm or shellfish hatchery operation permit holder unless the permit holder obtains a stock

acquisition permit issued under 5 AAC 41.290. (Eff. /  /2001, Register______ )

Authority: AS 16.05.050 AS 16.40.105 AS 16.40.160

5 AAC 41.250 is repealed and readopted to read:

5 AAC 41.250. P E R M IT  CO NDITIO NS, (a) The commissioner may attach 

conditions to an aquatic farm or shellfish hatchery operation permit, including, but not limited to, 

requirements that a permit holder

R e g i s t e r  _____, __________  2 0 0 1  D R A F T  R E G U L A T I O N S

10



(1) use culture methods designed to enhance the productivity of the species 

intended for culture;

(2) limit a permitted farm or shellfish hatchery to the rearing and harvest of 

species approved for culture by the department;

(3) not store, or otherwise possess animals of the same species being cultured, 

that have been commercially or recreationally harvested, unless the commercially or 

recreationally harvested animals are clearly separated from cultured species, labeled, and if  

applicable, accompanied with a receipt of purchase;

(4) identify the site with signage readable from the outside boundaries of a site, 

including the name of the permit holder, the department’s aquatic farm or hatchery 

operation permit number, and contact information for the permit holder;

(5) prevent aquatic farm and shellfish hatchery operations from significantly 

altering traditional fisheries or other existing uses of fish and wildlife resources;

(6) conduct aquatic farm and shellfish hatchery operations to avoid significantly 

affecting fish, wildlife, and their habitats;

(7) report site preparation activities, use of wild stocks, disposition of incidental 

species, and harvest methods and gear;

(8) prevent injury or death to specified predators or incidental species;

(9) avoid adverse effects of predator exclusion methods on the environment and 

incidental species;

(10) submit an annual report;

(11) apply for stock transfer permits;

(12) report outbreaks of disease;

R e g i s t e r  _____, __________ 2 0 0 1  D R A F T  R E G U L A T I O N S



and amendments that have been approved for the culture of new species or the use of more or 

new kinds of gearsince the submission of the last annual report.

(c) Requests for renewal of an aquatic farm or shellfish hatchery operation permit will be 

reviewed under the same criteria as a permit ’ssued under AS 16.40.105 and 5 AAC 41.240. I f  

the commissioner determines that an aquatic farm or shellfish hatchery operation permit holder 

has not substantially complied with conditions in the previous operation permit, the 

Commissioner may deny the application for permit renewal, unless the Commissioner finds the 

noncompliance with previous permit conditions was due to circumstances beyond the permit 

holder’s control and the permit holder has presented a plan of correction.

(d) Requests for transfer of an aquatic farm or shellfish hatchery operation permit will be 

reviewed under the same criteria as a permit issued under AS 16.40.105 and 5 AAC 41.240. An 

aquatic farm or shellfish operation permit cannot be transferred unless the proposed transferee 

has obtained an aquatic farmsite lease from the Department of Natural Resources or is exempt 

from the lease requirement.

(e) A permit holder may continue operations until the Commissioner approves or denies 

an application for renewal or transfer. (Eff. 8/12/89, Register 111; am / /2001, 

Register )

Authority: AS 16.05.050 AS 16.40.100 AS 16.40.110

AS 16.05.092 AS 16.40.105 AS 16.40.160

[AS 16.05.340 (b)]

5 AAC 41.290 is repealed and readopted to read:

5 AAC 41.29 j. AQUATIC STOCK ACQUISIl ION PERMIT, (a) Any person, 

including an aquatic farm operation permit holder and a shellfish hatchery operation permit

R e g i s t e r  _____, ___________  2 0 0 1  D R A F T  R E G U L A T I O N S



(11) the location and facilities at which collections will be consolidated, held, and 
staged prior to the transfer of the wild stock; and.

(12) other information that may be required by the department to verify that the 
applicant meets the requirements of AS 16.40 and 5 AAC 41.200 - 5 AAC 41.400.

(b) A stock acquisition permit shall only be issued for supplying wild brood or seed 
stock to an aquatic farm or shellfish hatchery, or to an aquatic farm or shellfish operation permit 
holder for the purpose of cultivating mature wild stock.

(c) In addition to the permit conditions in AS 16.40.120, an aquatic stock acquisition 
permit may require the permit holder to

(1) give reasonable notice to the department before engaging in collection 
activities;

(2) report the results of wild stock collection activity to the department;
(3) submit samples of wild stock collected to the state fish pathology laboratory to 

establish a disease history of the wild stock collected, prior to the transfer of the wild 
stock to an aquatic farm or shellfish hatchery;

(4) give reasonable notice to the department before transferring wild stock to an 
aquatic farm or shellfish hatchery;

(5) demonstrate that the culture methods used enhanced the productivity of the 
wild stock;

(6) limit the harvest of wild stock obtained for culture to a biomass equivalent to 
the increase in harvestable biomass attributed to the culture methods used; and

(7) pay for third party surveys to determine the pre-farming biomass and the pre­
harvest biomass of the cultivated stock.
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(d) A stock acquisition permit must be in the possession of the permit holder or 

authorized agent in physical possession of the organisms being collected and transported, and 

available for inspection upon -equest by representatives of the department or the Department of 

Public Safety.

(e) The commissioner shall deny or restrict a stock acquisition permit if  the 

commissioner finds that the proposed harvest will impair sustained yield of the species or will 

unreasonably disrupt established uses of the resources by commercial, sport, personal use, or 

subsistence users.

(f) For the purposes of determining whether wild stock is necessary to meet the initial 

needs of farm or hatchery stock under AS 16.40.120(f)( 1) the commissioner /ill consider 

whether the applicant has access to seed or brood stock from a previously established source, 

such as a hatchery that is operating within the state. Acquiring stock for immediate sale and 

harvest to finance farming or hatchery operations will not be considered necessary to meet the 

initial needs of farm or hatcheiy stock.

(g) For the purposes of determining whether wild stock is fully utilized under AS 

16.40.120(f)(3) the commissioner will consider whether

(1) a regulatory management plan has been adopted for the species;

(2) guideline harvest levels or harvest quotas have been established and met in 

recent years;

(3) the fishery for the species is subject to limited entry by the Commercial 

Fisheries Entry Commission; and
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Frank Rue Commissioner
Public Communications
P.O. Box 25526 
Juneau, Alaska 99802-5526
Phone (907) 465-6166, Fax (907) 465-2332______________________________________________
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P u b l i c  C o m m e n t  P e r i o d  t o  b e  R e - o p e n e d  f o r  
A D F & G  S h e l l f i s h  F a r m i n g  R e g u l a t i o n s

Monday, February 12th, Alaska Department of Fish &  Game Director (ADF&G) of Commercial Fisheries, 
Doug Mecum, formally requested that the Department of Natural Resources (DNR) extend, for 60 days, the 
Multi-Agency Aquatic Farm Application April 30th filing deadline. Tuesday, ADF&G received a memo 
from DNR granting the extension that will keep the filing period open until June 30th. Extending the filing 
period to June 30th will allow ADF&G additional time to review public comment and make needed 
revisions to the ADF&G draft Aquatic Farming and Shellfish Hatchery Regulations. The extension will 
also allow ADF&G to re-notice the regulations after revisions are made, in order to give shellfish farmers 
and hatchery operators another opportunity to comment on the draft regulations. ADF&G intends to have 
the regulations in place prior to the June 30th filing deadline for aquatic farm applications.

Last week’s ADF&G Mariculture Advisory Panel discussions clearly gave reason for revising the 
regulations, and extending the application deadline,” said Mecum. “This allows the department to re-open 
the comment period on a new draft that will include many suggested changes made by the stakeholders.”

The public comment period on the current Draft Regulations closed on Monday February 12

The proposed 2001 schedule for the Revised Draft Regulations is as follows:
• By February 23rd’: review public comment and revise the d raft regulations.
• February 26th: Notice and distribution of new d raft regulations.
• February 26th-  M arch 27,h: Public comment period.

th

Between M arch 14 -  19 : Hold a Statewide public hearing via teleconference. 
Between M arch 27th -  May 8th: ADF&G review of public comment and revisions to 
regulations, and Departm ent of Law review completed.
May 8,h: d raft regulations filed with Lt. Governor.
June 8lh: Effective date for adopted regulations.

am e n d  aa#
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Dear Administrative Regulation Review Committee:

As applicants for aquatic farm In Southeast Alaska we would like to voice our concerns over draft 
regulation being proposed against aquatic farming, We recently submitted our applications to the 
Department of Natural Resources to make the application deadline of April 31,2001. We have since been 
notified that the application period has been extended to accommodate changes to aquatic faim 
regulations. After reviewing these regulations our concern is that if these draft regulations are passed and 
become effective it will be almost Impossible to implement our development planed and meet the 
requirements of the regulations.
The primary species for cultivation at our fanrts will be geoduck clams. Under the draft regulations we 
would only be allowed to use the existing stocks for very limited purposes. The regulations would require 
us to farm around the existing stocks and comply with two management plans, one for natural occurring 
clams and another for planted seed stock. This is an impossible situation.
Our suggestion would be for the Alaska Department of Fish & Game to put their final draft of the 
regulation out for public review again, and take whatever timo is necessary to work with the Industry to 
come up with workable regulations.
Sincerely,

/ ' h  S _
Derek Thynes P.O. Box 1024. Petersburg, AK 99833 Ph. (907) 772-3709

(u p .
Andy Kitlams P.O. Box 1544, Petersburg, AK 99833 Ph. (907) 772-2327

CaleyMcCay P.O. Box2142, Petersburg, AK 99833 Ph. (907) 772-4823
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Alaska Tradmark Sheifish, LLC
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From: Kim Kruse <kimk@dnr.state.ak.us>
To: <ats@kpunet.net>
Cc: <guyla_McGrady@dnr.state.ak.us>
Sent: Thursday, April 26, 2001 12:02 PM
Attach: kimk.vcf
Subject: 2001 aquatic farm applicants

Scott, here's the list you requested with the names and addresses of 
this year's aquatic farm applicants. Kim

Caley McCay, P.O. Box 2142, Petersburg, AK 99833 907/772-4823 
Derek Thynes, P.O. Box 1624, Petersburg, AK 99833 907/772-3709 
Andrew Kittams, P.O. Box 1544, Petersburg, AK 99833 907/772-2327

4/26/01

mailto:kimk@dnr.state.ak.us
mailto:ats@kpunet.net
mailto:guyla_McGrady@dnr.state.ak.us
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April 28. 2000

Frank Rue 
Commissioner

Alaska Department o f Fish and Game
P.O. Box 25526
Juneau. Alaska 99802-5526

Dear Commissioner Rue:

I have received your final administrative decisions with regard to our Aquatic Farm 
Operational Permits. In response to the letter I have included our applications for 
Aquatic Stock Acquisition Permits and supporting materials. I will comment briefly on 
the letter and then provide you with two practical and reasonable options to the 
conditions set forth in the letter and then a third option that combines a compromise of 
the first two options.

On page 2 of the letter, paragraph 2, the^second sentence states “ Also, a proposed farm 
plan must demonstrate technical and operational feasibility”. In response to this 
statement I would suggest that the department go back again and review our Aquatic 
Farm Authorizations Shellfish & Aquatic Plants Application, or talk to the other issuing 
agencies, DGC, DNR and ADF&G personal, all who have had our applications for over a 
year and have since made final findings. A review of this information will demonstrate 
technical and operational feasibility.

Your letter requests a “Practical” method to a set of conditions that are not reasonable. 
That is to say, that aquatic farming of shellfish can coexist in the State with other uses. 
In fact they can coexist in a region or even a ADF&G defined sub-district. Multiple uses 
could probably even exist on a zero lot line, but they can not practically or reasonably 
coexist on the same real estate. In response I will present you with a couple of more 
reasonable options.

OPTION 1

a.) Provide access to standing stock based on 50% of the total area for each site 
working from North to South for the first 3 years, then each subsequent year 
provide access to standing stock based on planting performance by area.

b.) We will provide a Restoration Bond based on the cost o f replanting by the piece. 
For example we are estimating that it will cost $0.52 to replant each animal, for

Office: 907-225-1171 • Fax: 907-225-1176 • e-mail: atsduc@ptialaska.net 
945 Lincoln Street • Ketchikan, Alaska 99901

mailto:atsduc@ptialaska.net


each single clam vve would provide $0.52 to the State to be held in escrow until 
we begin replanting.

c.) We would cover the cost for two ADF&G employees to inspect and monitor our 
progress and to ensure we are complying with conditions of our permits, however 
the cost can not exceed $10,000 annually.

d.) As long as there are natural stocks on our site we would provide the opportunity 
for any eligible person to collect geoducks from our sites for subsistence, sport or 
personal use as long as that use was not destructive to cultivated or enhanced 
shellfish.

e.) We would clearly mark the boundaries and corners of each farm site plot and the 
half way line by area for each plot both on surface and on bottom.

f.) We would keep a harvest record of all natural stock by the pound and piece to be 
turned into ADF&G within 48 hours of harvest. In addition we would pay 
ADF&G $0.05 per pound to cover administrative costs.

OPTION 2

a.) Provide access to 100% of the standing stock based on 100% of the total area.
b.) As long as there are natural stocks on our site we would provide the opportunity 

for any eligible person to collect geoducks from our sites for subsistence, sport or 
personal use as long as that use was not destructive to cultivated or enhanced 
shellfish

c.) Based on ADF&G’s September 1999 assessments of abundance of our 3 sites for 
geoducks clams, the department determined there to be a 615,2.85 lb bio-mass. 
We would provide specific access for two years to 100% of what the quota would 
be if  a commercial capture fishery were conducted on our sites for the ten year 
term of our lease.

OPTION 3

a.) Issue ATS Stock Acquisition Permits for all standing geoduck stock based on 
100% of the leased area.

b.) As long as there are natural stocks on our site we would provide the opportunity 
for any eligible person to collect geoducks from our sites for subsistence, sport or 
personal use as long as that use was not destructive to cultivated or enhanced 
shellfish.

c.) We will provide a Restoration Bond of $0.20 for every wild geoduck harvested 
off our leased sites, which will be held in escrow until we begin replanting.

d.) We will pay up to $5,000 annually for ADF&G to inspect our sites to ensure we 
are complying with the conditions of our permits.

e.) We would clearly mark the boundaries and comers of each farm site, both on 
surface and on bottom.

f.) We would keep a harvest record of all natural stock by the pound and piece to be 
turned into ADF&G within 48 hours of harvest.
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d.) Based on ADF&G’s September 1999 assessments of abundance of our 3 sites for 
geoducks clams, the department determined there to be a 615,285 lb bio-mass. 
We would provide specific access for two years to 100% of what the quota would 
be i f  a commercial capture fishery were conducted on our sites for 5 years. 
ADF&G uses a 2% harvest rate for the current experimental geoduck. fishery. I f  
a commercial geoduck fishery were conducted on our sites the annual quota 
would be 12,305 lbs. Over five years if  a commercial fishery had taken place the 
total harvest would have been 61,525 lbs. We would be willing to give up P l o t s  

1 & 2  f r o m  S i t e  1  , for two years so the Developing, Experimental Geoduck 
Fishery could harvest this bio-mass. According to A DF&G ’s recent bio­
assessments of this site, these two plots contain 204,188 lbs. In addition we 
would complete the water quality work for the area by July, 2000. After two 
years these areas would return to use in the form of aquatic farm leases.

Please give me your thoughts on these options ASAP

Sincerely
1 /

j



f i s h . . . o r  t h e i r  p r o d u c t s ,  a n d  ‘ c a p t i v i t y ’  m e a n s  h a v i n g  t h e  f i s h . . . u n d e r  p o s i t i v e  

c o n t r o l ,  a s  i n  a  p e n ,  p o n d ,  o r  a n  a r e a  o f  l a n d  o r  w a t e r . . . ”  A S  1 6 . 0 5 . 9 4 0 ( 1 5 ) .  ( N o t e  

t h a t  g e o d u c k  i s  a n  i n v e r t e b r a t e  a n d  i s  i n c l u d e d  i n  t h e  d e f i n i t i o n  o f  f i s h ,  

A S  1 6 . 0 5 . 9 4 0 ( 1 2 ) . )

I n  s u m m a r y ,  n o t h i n g  p r o h i b i t s  a q u a t i c  f a r m  a p p l i c a n t s  f r o m  h a r v e s t i n g  a n d  

s e l l i n g  s t a n d i n g  s t o c k  o n  a q u a t i c  f a i m  s i t e s .

v -

Suggested Solutions

W e  u r g e  A D F & G  t o  w i t h d r a w  t h e  A D F & G  G e o d u c k  G u i d e l i n e s  f r o m  

c o n s i d e r a t i o n .  W e  u r g e  A D F & G  t o  a t t e m p t  t o  c o m e  t o  a  m u t u a l l y  a g r e e a b l e  

s o l u t i o n  t o  a  s e e m i n g l y  d i f f i c u l t  p r o b l e m  f o r  A D F & G  t o  a d d r e s s .  W e  b e l i e v e  t h a t  

a  m u t u a l l y  a g r e e a b l e  s o l u t i o n  s h o u l d  a d d r e s s  t h e  p r i m a r y  c o n c e r n s  t h a t  A D F & G  

d i s c l o s e d  t o  u s  e a r l i e r  t h i s  y e a r .

W e  b e l i e v e  t h a t  e a c h  a p p l i c a t i o n  f o r  a  g e o d u c k  a q u a t i c  f a r m  s i c e  a n d  s t o c k  

a c q u i s i t i o n  p e r m i t  s h o u l d  a d d r e s s  A D F & G ’ s  t h r e e  l e g i t i m a t e  c o n c e r n s  s e t  f o r t h  

a b o v e .  W e  a l s o  b e l i e v e  t h a t  t h e  f o l l o w i n g  f a c t o r s  s h o u l d  b e  i n c o r p o r a t e d  i n t o  

r e a s o n a b l e  p o l i c i e s  o n  g e o d u c k  a q u a t i c  f a r m  a n d  a c q u i s i t i o n  p e r m i t s :

1 .  A l l  a p p l i c a t i o n s  s h o u l d  b e  a d d r e s s e d  o n  a  c a s e - b y - c a s e  b a s i s ,  o n  a  

s i t e - s p e c i f i c  b a s i s .

2 .  A D F & G  s h o u l d  b e  a b l e  t o  r e c o v e r  m a n a g e m e n t  c o s t s  t o  o v e r s e e  a n d  

a d m i n i s t e r  a q u a t i c  f a r m  d e v e l o p m e n t .  A T S  w o u l d  p a y  A D F & G  f i v e  p e r c e n t  o f  i t s  

a n n u a l  g r o s s  s a l e s  t o  p a y  f o r  a d m i n i s t r a t i v e  a n d  m a n a g e m e n t  c o s t s .

3 .  A n  a q u a t i c  f a r m  a p p l i c a n t  s h o u l d  b e  r e q u i r e d  t o  p r o v i d e  c o n t r a c t u a l  

a n d  f i n a n c i a l  s e c u r i t y  t o  i n s u r e  t h a t  i t  w i l l  n o t  t a k e  a  r e s o u r c e  a n d  r u n ,  a n d  i f  i t  

d o e s ,  t h e  S t a t e  w i l l  b e  a b l e  t o  m i t i g a t e  i m p a c t s  t o  t h e  r e s o u r c e .

M r .  S t e v e  W h i t e
J a n u a r y  2 5 ,  2 0 0 0
P a g e  3 1



M r .  S t e v e  W h i t e  

J a n u a r y  2 5 ,  2 0 0 0  

P a g e  3 2

4 .  E a c h  s i t e  w i l l  b e  o p e n  t o  i n s p e c t i o n  a t  a n y  t i m e  b y  A D F & G

p e r s o n n e l .

5 .  I n d e p e n d e n t  a u d i t o r s  o r  o b s e r v e r s  c o u l d  b e  p r o v i d e d  b y  t h e  a p p l i c a n t s  

t o  r e d u c e  a d m i n i s t r a t i v e  b u r d e n s  o n  A D F & G  a n d  t o  p r o v i d e  t h e  S t a t e  w i t h  a  

p e r i o d i c  u n a n n o u n c e d  s i t e  v i s i t s  t o  i n s u r e  t h a t  a p p l i c a n t s  a d h e r e  t o  c o n d i t i o n s  o f  

p e r m i t s .

6 .  T o  e n s u r e  A D F & G  t h a t  s t a n d i n g  s t o c k  i s  m a i n t a i n e d  o n  a  s u s t a i n a b l e

y i e l d  b a s i s ,  a p p l i c a n t s  w o u l d  r e s t o c k  t h e  s u b s t r a t e  w i t h  g e o d u c k s .  T h i s  s t o c k

r e p l a c e m e n t  w o u l d  b e  i n  a d d i t i o n  t o  p l a n n e d  f a r m  p l a n t i n g ,  a s  w e l l  a s  c o n t i n u e d  

n a t u r a l  s e e d i n g .  T h e s e  s e e d i n g  m e a s u r e s  s h o u l d  i n s u r e  t h a t  e a c h  s i t e  i s  

c o n t i n u o u s l y . k e p t  w e l l  a b o v e  t h e  m a x i m u m  n a t u r a l  b i o m a s s .  T h i s  w i l l  a l s o  

a d d r e s s  t h e  S t a t e ’ s  c o n c e r n  o f  “ t a k e  a n d  r u n . ”

7 .  I n  a c c o r d a n c e  w i t h ' '  A S  1 6 . 4 0 . 1 2 0 ( b ) ( 1 )  a n d  A D F & G ’ s

C o m m i s s i o n e r ’ s  p o l i c i e s ,  p r o p e r t y  r i g h t s  t o  “ s t a n d i n g  s t o c k s ”  p a s s  t o  t h e  p e r m i t e c  

w i t h  t h e  l e a s e .  T h e  s t o c k  a c q u i s i t i o n  p e r m i t  w i l l  a l l o w  s t a n d i n g  s t o c k  t o  b e c o m e  

t h e  p r o p e r t y  o f  t h e  f a r m  p e r m i t  h o l d e r .  T h e  f a r m  p e r m i t  h o l d e r  w i l l  n o t  b e  

r e s t r i c t e d  t o  h a r v e s t  s t a n d i n g  s t o c k  d u r i n g  c o m m e r c i a l  d i v e  o p e n i n g s .  H o w e v e r ,  

t h e  f a r m e r  w i l l  n o t i f y  A D F & G  a t  l e a s t  1 4  d a y s  i n  a d v a n c e  o f  h a r v e s t  o p e r a t i o n s  o n  

a  s i t e .

8 .  A T S  w i l l  a l l o w  A D F & G  p e r s o n n e l  o n  s i t e  a t  a n y  t i m e .  A T S  w i l l  f i l e  

a n n u a l  r e p o r t s  t h a t  w i l l  i n c l u d e  s u c h  i n f o r m a t i o n  r e q u e s t e d  b y  A D F & G  i n c l u d i n g  

t h e  n u m b e r  a n d  p o u n d a g e  o f  g e o d u c k s  h a r v e s t e d ,  t h e  n u m b e r  o f  d i v e r - h o u r s  o n  

s i t e ,  t h e  n u m b e r  o f  h a r v e s t  a n d  p l a n t i n g  d a y s ,  a n d  g r o s s  r e v e n u e s  a n d  e x p e n s e s .

IV .

C o n c lu sio n s

I  l o o k  f o r w a r d  t o  m e e t i n g  w i t h  y o u  a n d  d i s c u s s i n g  t h i s  l e t t e r  a n d  t h e  

c o n c e r n s ,  i s s u e s  a n d  p o s s i b l e  s o l u t i o n s  i n  m o r e  d e t a i l .  A g a i n ,  I  b e l i e v e  t h a t  i t  i s  

m o r e  b e n e f i c i a l  f o r  a l l  p a r t i e s  i n v o l v e d  i n  t h i s  m a t t e r  t o  e x p e n d  t i m e ,  e n e r g y ,  a n d



The Alaska S tate C onstitution

Article V III 

Natural Resources

S E C T I O N  1 5 .  N O  E X C L U S I V E  R I G H T  O F  F I S H E R Y .  N o  e x c l u s i v e  r i g h t  

o r  s p e c i a l  p r i v i l e g e  o f  f i s h e r y  s h a l l  b e  c r e a t e d  o r  a u t h o r i z e d  i n  t h e  n a t u r a l  

w a t e r s  o f  t h e  S t a t e .  T h i s  s e c t i o n  d o e s  n o t  r e s t r i c t  t h e  p o w e r  o f  t h e  S t a t e  t o  

l i m i t  e n t r y  i n t o  a n y  f i s h e r y  f o r  p u r p o s e s  o f  r e s o u r c e  c o n s e r v a t i o n ,  t o  p r e v e n t  

e c o n o m i c  d i s t r e s s  a m o n g  f i s h e r m e n  a n d  t h o s e  d e p e n d e n t  u p o n  t h e m  f o r  a  

l i v e l i h o o d  a n d  t o  p r o m o t e  t h e  e f f i c i e n t  d e v e l o p m e n t  o f  a q u a c u l t u r e  i n  t h e  

S t a t e .



Early M ay— Review completed by DOL and regulations filed with the Lt. Governor

E arly  Ju n e — Regulations become effective.

Late Ju n e— 2001 application period for aquatic farm sites closes.

. Sum m ary of Revisions to A quatic F arm  Perm itting  Regulations

• Three drafts of regulations completed.
• Two separate public comment periods provided.
• Five opportunities for oral public comments 011 the regulations provided.
• Two meetings of a mariculture panel, composed of industry experts and affected 

stakeholders, convened to review and discuss changes to regulations.
• Over 160 changes made to the second and third version of the regulations in response 

to public comments and the work of the mariculture advisory panel.

Some of the major changes to the regulations that were adopted in response to public
comments are:
• Transfer and renewal of existing permits made routine as long as continuing 

operations consistent with conditions and terms of the original permit.
• Removed requirements from regulations that are the responsibility of DNR or DEC.
• Deleted requirement to provide proof of financing.
• Extended period of aquatic farm permit from five to ten years.
• Removed requirement that department requests for additional information from farm 

applicant be supplied within 30 days.
• Provided increased flexibility to applicants in meeting application requirements.
• Modified a number of the definitions of terms used in the regulations such as: aquatic 

farming, adversely affect other uses, or fish and wildlife populations, and their 
habitats, and enhance the productivity at the farm site.

• Changed ‘w ill’ to ‘may’ regarding a number of requirements that might result in 
rejection cf an application for an aquatic farm site.

Early April— Third revision of regulations completed and sent to Department of Law.



Regulatory Review  Committee 
A p r il 24,2001 

Doug Mecum , Director 
D ivision o f Commercial Fisheries

Chronology of Events C oncerning Revision of A quatic F arm  Regulations

1996-1998
Moratorium on aquatic farm permits resulting from legal challenge to DNR procedures.

1999
Aquatic Farm application period reopens.

Forty-one applications submitted, including applications to farm “on-bottom” littleneck 
clams and geoducks, species native to Alaska.

Meetings held with aquatic farm applicants, at their request, to assist in application 
process (One day for littleneck clams applications and one day for geoducks).

During reviews department recognizes need to redraft permitting regulations to address 
issues regarding naturally occurring stocks and “on-bottom” farming.

2000
During 1999 and 2000 11 aquatic farming permits were issued. Nine geoduck permits 
were also approved for issuance, but rejected by the applicants because of their 
opposition to certain permit conditions.

M arch— Geoduck farm applicants file judicial appeal of conditions in permits.

Decem ber— Revised permitting regulations released for public comment. First public 
comment period extended from mid-January to early February.

2001
Jan u a ry — Public hearings held in Ketchikan, Juneau and Anchorage on proposed 
regulations with links to teleconference sites in several other communities. Department 
establishes Mariculture Advisory Panel.

F ebruary— First meeting of mariculture panel to work on proposed regulations. Second 
draft, revised based on public comments and mariculture panel work on the first draft, 
released for public review and comment on February 26 with a second 30 day public 
comment period provided. DNR, at the request of ADF&G, extends deadline for 
application for aquatic farm sites.

M arch— Second meeting of mariculture panel to discuss second draft of permitting 
regulations. Second public comment period closed the March 27.
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May 01, 2001

The Honorable Fran Ulmer 
Lieutenant Governor 
State of Alaska 
P.O. Box 110015 
Juneau, Alaska 99811 -0015 
Mailstop: 0015

Dear Lieutenant Governor:

In the next few weeks it is expected that you will be receiving for signature and filing, Regulations repealing 
and readopting 5 AAC 41, establishing rules for the permitting and operation of Aquatic Farms and Hatchery 
Operations under AS 16.40.100-. 199, "The Aquatic Farm Act." Since first drafted in early 2000 the regulations 
have undergone revisions in an attempt to better align them with statute.

The Committee has carefully followed the progress of these regulations and has maintained an open discussion 
with stakeholders on how they will affect the industry. It is our concern that even with the latest revision these 
proposed regulations contain substantial flaws in that they do not allow for meaningful opportunities to develop 
shellfish farms. It is our opinion that some of these regulations may be in direct contradiction to the intent of 
the Aquatic Farm Act, and because these regulations are being promulgated to implement this act; it is the 
Legislature's responsibility to weigh in.

At least one group also believes the Department intends to hamper shellfish farm growth and is currently 
involved in litigation over aquatic farming permits. A final ruling on this case has yet to be issued and should 
the court decide in favor of the Appellants could require the Department to completely rewrite the regulations.

For the past 15 years, the Department of Fish &  Game has managed mariculture under policies that ar parently 
have resulted in 56 successful aquatic farms around the state. While it may not be a perfect way to an a 
department or an industry it was working. Problems began when the Department began promulgating 
regulations that directly contradicted their past policies and arguably the statute itself.

Today, we are approaching what the Department perceives as the end ,f a process. The Committee is concerned 
that it is only the beginning of additional unnecessary litigation costs that will be born both by the state and 
individuals attempting to Foster shellfish farming.

LETTER TO LT. GOVERNOR FROM
COMMITTEE
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Therefore, the Administrative Regulation Review Committee requests that you use the Governor's option 
delegated to you under AS 44.62.040 (c) and return these regulations to the adopting agency until such time as 
all litigation and appeals have been resolved. The Department can continue to issue permits as they have for the 
past 15 years. A copy of this letter is being sent to the Commissioner of Fish & Game and the Attorney 
General. Thank you for your assistance in this matter.

Representative Lesil McGuire 
Chair

S^iator Lyda Green

enator Robin Taylor 
Vice-Chair

Senator Georgianna Lincoln

R€Sresentative Jeanettfe James
- / K  / / W -

Representative Joe Hayes



F r a n  U l m e rLIEUTENANT GOVERNOR 
STATE OF ALASKA

May 1,2001

The Honorable Lesil McGuire, Chair 
Administrative Regulation Review Committee 
Alaska Siate Legislature 
State Capitoi, Room 115 
Juneau, AK 99801-1182

I have received your letter requesting that I return to the Department of Fish and Game 
regulations repealing and readopting 5 AAC 41, establishing rules for the permitting and 
operation of aquatic farms and hatchery operations under AS 16.40.100-199. You are 
requesting that I "use the Governor's option delegated to [me] under AS 44.62.040(c) and 
return these regulations to the adopting agency until such time as all litigation and 
appeals have been resolved."

These regulations are currently undergoing technical review by the Department of Law 
and have not yet come to my office for filing. When they do come, I will follow the 
statutory requirements for reviewing them under the statute cited in your letter. The 
standards tor returning regulations to the adopting agency are quite clear, and are set out 
in the attached memorandum from the Department of Law.

L ieutenant Governor

Enclosure

P .O . B o x  110015 J u n e a u ,  A la s k a  9 9 0 1 1 -0 0 1 5  P h o n e  (907) 4 G 5 -3 5 2 0  F a x  (907) 4 G 5 -5 4 0 0



MEMORANDUM State of Alaska
D e p a r t m e n t  o f  L a w

To: The Honorable Fran Ulmer 
Lieutenant Governor

Date: M ay 1,2001

File No.:

Tel. No.: 4 6 5 _3600

From: Deborah B ehr
Assistant Attorney General 

and Regulations Attorney 
Legislation and Regulations Section

Rc: Lieutenant Governor's role 
in reviewing and returning 
regulations under 
AS 44.62.040(c)

You have requested legal advice as to the scope o f your ability to review and 
return regulations before filing under AS 44.62.040(c).

AS 44.62.040(c) states as follows:

(c) Before submitting the regulations and orders o f repeal to 
the lieutenant governor under (a) o f this section, every state agency 
that by statute possesses regulation making authority, except boards 
and commissions and the office o f the ombudsman, shall submit to 
the governor for review a copy o f every regulation or order o f repeal 
adopted by the agency, except regulations and orders o f repeal 
identified in (a)(1) - (2) o f this section. The governor may review 
the regulations and orders o f repeal received under this subsection. 
The governor may return the regulations and orders o f repeal to the 
adopting agency before they are submitted to the lieutenant governor 
for filing under (a) o f this section. (1) i f  they are inconsistent with 
the faithful execution o f the laws or ( 2 )  to enable the adopting 
agency to respond to specific issues raised by the Administrative 
Regulation Review Committee. The governor may not delegate the 
governor's review authority under this subsection to a person other 
than the lieutenant governor.

(Emphasis added.)

As you know, the governor has formally delegated to you this "review and return" 
function for state regulations.



T h e  H o n o r a b l e  F r a n  U l m e r  

L i e u t e n a n t  G o v e r n o r

M a y  1, 2 0 0 1
P a g e  2

T h e  s t a t u t e  p r o v i d e s  s t a n d a r d s  f o r  t h e  r e t u r n  o f  r e g u l a t i o n s .  T h e  f i r s t  s t a n d a r d  i s ,  

i n  e s s e n c e ,  a  l e g a l  s t a n d a r d  —  w h e t h e r  t h e  r e g u l a t i o n  i s  " i n c o n s i s t e n t  w i t h  t h e  f a i t h f u l  

e x e c u t i o n  o f  t h e  l a w s . "  I n  e v a l u a t i n g  a  r e g u l a t i o n  f o r  c o n s i s t e n c y  u n d e r  t h i s  s t a n d a r d ,  

y o u  m a y  r e l y  u p o n  t h e  D e p a r t m e n t  o f  L a w ' s  l e g a l  o p i n i o n  a p p r o v i n g  o r  d i s a p p r o v i n g  t h e  

r e g u l a t i o n  f o r  f i l i n g .  S e e  A S  4 4 . 6 2 . 0 6 0 ( b ) .

T h e  s e c o n d  s t a n d a r d  a l l o w s  y o u  t o  r e t u r n  r e g u l a t i o n s  " t o  e n a b l e  t h e  a d o p t i n g  

a g e n c y  t o  r e s p o n d  t o  s p e c i f i c  i s s u e s  r a i s e d  b y  t h e  A d m i n i s t r a t i v e  R e g u l a t i o n  R e v i e w  

C o m m i t t e e . "

I t  i s  r e a s o n a b l e  t o  i n t e r p r e t  t h i s  p r o v i s i o n  a s  r e f e r r i n g  t o  n e w  i s s u e s  n o t  p r e v i o u s l y  

r a i s e d  a n d  r e s p o n d e d  t o  b y  t h e  a d o p t i n g  a g e n c y .  B u t  r e g a r d l e s s  o f  w h e t h e r  t h e  a g e n c y  

p r e v i o u s l y  c o n s i d e r e d  a n d  r e s p o n d e d  t o  a  p a r t i c u l a r  i s s u e  r a i s e d  b y  t h e  c o m m i t t e e ,  

A S  4 4 . 6 2 . 0 4 0 ( c )  p l a c e s  n o  o b '  g a t i o n  o n  y o u  t o  r e t u r n  t h e  r e g u l a t i o n  - -  b o t h  t h e  r e v i e w  

a n d  t h e  r e t u r n  o f  r e g u l a t i o n s  u n d e r  t h a t  s t a t u t e  a r e  d i s c r e t i o n a r y ,  n o t  m a n d a t o r y  a c t i o n s .

I f  y o u  r e t u r n  r e g u l a t i o n s  a d o p t e d  b y  a n  a g e n c y  a n d  a p p r o v e d  f o r  f i l i n g  b y  t h ;  

D e p a r t m e n t  o f  L a w ,  t h e  r e a s o n  s t a t e d  f o r  t h e  r e t u r n  m u s t  m e e t  t h e  s t a t u t o r y  s t a n d a r d s .  

A S  4 4 . 6 2 . 0 4 0 ( c )  d o e s  n o t  a u t h o r i z e  t h e  l i e u t e n a n t  g o v e r n o r  t o  r e t u r n  r e g u l a t i o n s  f o r  a n y  

o t h e r  r e a s o n .

F i n a l l y ,  y o u  h a v e  a s k e d  w h a t  y o u r  d u t i e s  a r e  f o r  f i l i n g  o f  t h e  r e g u l a t i o n s  i f  y o u  

d e c i d e  t o  r e t u r n  r e g u l a t i o n s  t o  " e n a b l e  t h e  a g e n c y  t o  r e s p o n d  t o  s p e c i f i c  i s s u e s  r a i s e d  b y  

t h e  A d m i n i s t r a t i v e  R e g u l a t i o n  R e v i e w  C o m m i t t e e . "  O n c e  t h e  a d o p t i n g  a g e n c y  h a s  

r e s p o n d e d  t o  t h e  i s s u e s  a n d  r e t u r n e d  t h e  r e g u l a t i o n s  f o r  f i l i n g ,  y o u r  f i l i n g  d u t i e s  a r e  

m i n i s t e r i a l  a n d  t h e  r e g u l a t i o n s  s h o u l d  b e  p r o m p t l y  f i l e d .  ( 1 9 9 2  I n f .  O p .  A t t ' y  G e n . ;  

( J a n .  2 4 ;  6 6 3 - 9 2 - 0 3 2 5 )

I f  y o u  n e e d  m o r e  i n f o r m a t i o n ,  p l e a s e  l e t  m e  k n o w .

D E B : j f



Dear Committee Members,
The following statement is a memo I wrote my to my lawyer by way of 

explanation.

Dear Bruce, ®

The most obvious story is that top-level Com-fish managers Director Doug 
Mecum and Region one director Scott Marshall took control of the process at a very early 
stage. They did not allow staff to do their job and then review the results. A 
consequence of this reality is that applicants never got an opportunity to obtain the proper 
evaluations of their proposals. Upper level management made their decision not to issue 
permits before evaluations were conducted. The logic was, why do all the work of 
evaluating development plans when it has been predetermined that permits would not be 
issued? Director level and Commissioner level elevations in the ACMP process were 
pointless because the Director made the decisions in the first place. They controlled the 
direction from the beginning. The e-mail record documents a continuous stream of 
attempts on the part of Ken Imamura to do the right thing and objecting to what was 
being forced upon him, to the point where he will most likely retire this spring instead of 
going through another application process. There are many Ken e-mails that support the 
positions in our complaint. The e-mails between Steve McGee and former Mari-culture 
coordinator Jim Cochran are the most revealing of many. I would like to put this one in 
some context for you. There was a major policy meeting on October 14, 1999. Even 
Jackie Timothy could not get an invitation. At that meeting Doug Mecum convinced 
Commissioner Rue that the previously issued permits for on-bottom aquaculture allowing 
harvest of standing stock of littlenecks were experimental and provisional. Doug needed 
the Commissioner’s support to proceed with his plan and basically lied to him about the 
facts. Steve McGee knew it was a lie and contacted Cochran to verify the facts. These 
are the e-mails that we have. I  believe that these e-mails are only the tip of the iceberg 
and staff like Steve McGee, Ken Imamura and Robert Pirokowski have a story to tell 
about how they where over-ruled and over-run by the bias of the commercial fisheries 
managers in the department.

Committee members,
I  heard Director Mecum make this same statement to you at the hearing, that the 

permits were experimental. Casting this fact in this light allows the Director to minimize 
the significance of the precedence that was established by this action as well as the 
underlying legal rationale. He also made the statement that he had legal advice from the 
AG that it was unconstitutional to privatize the standing stock. Enclosed are a series of 
documents that indicate otherwise.

Thank you,
Steve LaCroix



CONSTITUTIONALITY
Assistant Attorney General, Steve White prepared a document on this issue in 

1996 for presentation at a conference on “ Broadening Alaska Shellfish Farming 
Opportunities”. He said, “Under the constitution the state can allocate harvest 
opportunities among various users...Allocating between groups is acceptable under the 
constitutions, and it is only inside the group that eligibility and equal-access are 
implicated...Allocation among uses is what the state may do. But we have constitutional 
problems when we say that this person is eligible for membership in a particular group, 
but another person may not qualify.” (Complete text enclosed, page 38-40)

He goes on to say that,

“Two features, exclusivity and seniority, are problematic for farming. They 
cannot be prohibited because they are needed for a viable industry. Obviously, no one is 
going to invest in this industry if they do not have exclusive righ t to a particular site, that 
is if someone else can take of the resource, particularly their enhanced product.”

Steve White, the assistant attorney general for ADF&G is saying that without an 
exclusive right to the site the industry is not viable. Recognition of this fact is why the 
constitution exempted the efficient promotion of aquaculture from the exclusive right of 
fisheries prohibition in Article V III, section 15.

In 1988 the legislature expressed its desire to have a viable aquatic farming 
industry for shellfish by passing the aquatic farm act. The act restricts farming to sites 
that “may not require significant alterations in traditional fisheries or other existing uses 
of fish and wildlife resources.” Determination by the legislature that aquatic farming is a 
preferred beneficial use of public resources does not violate the constitution as long as 
equal access values are not violated. There are no laws restricting who is eligible to apply 
for an aquatic farm. Anyone whc desires to farm may make an application. What the 
state may not do is create a special privilege within the user group. For example it cannot 
allow one farmer the use of standing stock and not another.

When confronted with problems resulting from his interpretation of the statutes 
through proposed regulations by committee members last week the director said, “ We 
will have to seek legislative remedy.” In other words, the legislature will have to bring 
the statutes into compliance with his regulations. This statement demonstrates the 
director’s lack of understanding that it is the regulations that have to be consistent with 
the statutes.

A rticle IX, Section 7. Dedicated Funds. The proceeds of any state  tax o r
license shall no t be dedicated to any special pu rpose ...

This is the section of the constitution that SARDFA had to structure its self- 
assessment around in order to have a viable commercial fishery. ADF&G refused to 
allow the development of the fishery unless they were funded. One of the reasons for the



prohibition on dedicated funds is to minimize the influence of income to agencies on 
good policy decision-making. Maybe that is what is happening in this case. The bias of 
the director in favor of commercial fisheries is compounded by income the department 
receives from funds dedicated to commercial geoduck fisheries management that are 
based on the value of the fishery. Is it possible the director’s motivation is more than a 
defender of the constitution?

Sincerely yours,

Stephen La Croix



At the hearing on April 24lh the director of com-fish, Doug Mecum, attempted to create 
three impressions, which I believe are false.

1) The stakeholder panel members and industry are generally happy with the 
proposed regulations. False

2) The “department” is supportive of aquaculture and is doing everything within 
its power to promote it. False

3) The Attorney General has given the department legal advise that transfer of 
standing stock on the leased farm site to the permit holder is unconstitutional. 
The director therefore has no choice in the matter. False

RESPONSES

1) As you may recall from testimony last week there were several topics at the 
regulation panel meetings that we were not allowed to discuss. Fact is we 
were not allowed to discuss anything. No debate was allowed. We were only 
allowed to respond to the proposals with suggested changes to the language or 
brief comments. Subjects that may relate to the court case were off limits.
We were not given an opportunity to make constructive additions to the 
proposals that would promote the industry. We still have not seen a final 
version of the regulations project. If  the director were sincere in his intent to 
promote aquaculture he would have no problem showing us the submitted 
version of the regulations and taking every level of input we are willing to 
provide.

2) I  have presented several documents for your review that demonstrate that it 
has been the intention of the director to deny these permits from the start. It is 
my testimony today that these proposed regulations are simply a method to 
kill on bottom aquaculture by subverting the plain intent of the statutes. Ti.at 
is why the director is not willing to show us his work or postpone the process 
to take real input from stakeholders on the substantive unresolved issues.
(Page 1,7,8)

3) The Attorney General has consistently supported the legality of aquatic 
farming in Alaska for leasing and transfer of interests in the resources on the 
leased site. Enclosed documents are samples of these positions. The director 
made the decision that use of the standing stock is unconstitutional not the 
attorney general. He does not want to transfer the stock and this is the excuse. 
The statute has no problem with the use of standing stock as long as the 
proposal does not alter existing uses. (Pages 24,25,31,37,38-40)

Administrative Regulations Review Committee

REQUEST
I  agree with Steve McGee that they are doing all they can to kill my farm 

application. (Page, 10) One of the things they are doing to kill my application is 
promulgating regulations. I  suggest to this committee they ask the department to suspend

LACROIX COMMENTS ON 4/24 
MEETING & REQUEST



the filing of these regulations, that they lie processed under negotiated rule making so the 
critical issues of standing stock can receive proper public input, and that the process be 
delayed until after the Superior Court ruling. This request can be made of the Governor 
under the authority of,

AS 44.62.040 ( c ) Before submitting the regulations  The governor
may return the regulations and orders of repeal to the adopting agency 
before they are submitted to the lieutenant governor for filing under (a) of 
this section, (1) if they are inconsistent with the faithful execution of the laws 
or (2) to enable the adopting agency to respond to specific issues raised by the 
Administrative Regulations Review Committee. The governor may not 
delegate the governor’s review authority under this subsection to a person 
other than the lieutenant governor.

Sincerely yours, 

Stephen La Croix
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FRAN ULMER 
Lieutenant Governor

F A X  T R A N S M I T T A L

P.O. Box 110015 
Juneau, AK 99811 0015 

(907) 465-3520 
Fax: (907) 465*5400
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Pages: ____
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Message: A ^ y o j i c ^ I r Q f j r n  R c g jJ I .

lf you received this FAX in error, please immediately notify the sender by telephone, and return this 
FAX to the sender at the above address. Thank you.



F r a n  Ul m e r
ueutenant governor 
STATE O F  A L A S K A

May 21,2001

The Honorable Lesil McGuire 
Alaska State Legislature 
Administrative Regulation Review Committee 
716 W. 4th Avenue, Suite 350 
Anchorage, AK 99510-2133

Dear Representative McGuire:

On May 18, 2001, 1 filed regulations amending 5 AAC 41.200- 5 AAC 41.400, Aquatic 
Farming. The regulations take effect on June 17, 2001.

Under AS 44.62.040(c), the Lieutenant Governor has two reasons for returning 
regulations to a department before filing: "(1) if they are inconsistent with the faithful 
execution of the laws or (2) to enable the adopting agency to respond to specific issues 
raised by the Administrative Regulation Review Committee.11

The Department of Law reviewed the regulations and found no basis for returning them 
under the first standard,

I have enclosed copies of correspondence with the Depanment of Fish and Game which 
reflect its response to specific concerns expressed by the Legislature's Administrative 
Regulation Review Committee, and position as to why the regulations needed to be filed 
at this time,

jhrattnylmer 
/Lieutenant Governor

Enclosure

cc: Commissioner Frank Rue, Department of Fish and Game
Bruce Botelho, Attorney General, Department of Law

f».0 B ox  110015 J u n e a u , A la sk a  998H -0O 1S f r o n t !  (907) -165-3920 F ax  (9D7) 495-M OO
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TO H Y KNOW LEG, G O VERN O R

D E P A R T M E N T  O F  F ISH  A N D  G A M E  

OFFICE OF THE COMMISSIONER

P.O. BOX&329 
JUNEAU, AK  MWM92C 
PHONE' (907) 499^100 '
f a x w w u  5-awa

M E M O R A N D U M

TO: Fran Ulmer, Lt. Governor

FROM: frank:Rac, Commissioner 
Department of Fish and Game

DATR: May 17,2001

SUBJECT: Mariculture Regulations ______

You have asked the department to jespond to specific issues raised by the Administrative 
Regulation Review Committee (ARRC) regarding the mariculture regulations the department 
has adopted. On May 8,2001 > I sent you a memorandum detailing the prccesB the department 
went through in adopting these regulations, Including the extended public comment period and 
the changes the department made to the regulations in response to public comment. Jn addition, 
the department appeared in front ofthe ARRC twice to respond to questions and concerns about 
the process for the development of these regulations.

The ARRC has raised no new issues in its letter sent to you on May 1,2001, asking that you 
refrain from signing tho regulations.

The ARRC’s First concern is that the regulations do not allow for the meaningful opportunity to 
develop shellfish farms. Without any specific examples it is difficult to respond to this concern; 
however, the mariculture industry has commented extensively on these regulations and has let 
the department know their concern that these regulations will inhibit the growth of the 
mariculture industry. Tho department disagrees with this viewpoint and believes that these 
regulations will promote tho efficient development of mariculture consistent with the state's 
constitution and statutes. This is not a new issue to the department

Second, the ARRC states its opinion that some of the regulations may be in direct contradiction 
to the intent of the Aquatic Farm Act. The Assistant Attorney General we have been working 
with on these regulations has reviewed them, and it is her legal opinion that the regulations arc 
consistent with the Aquatle Farm Act, AS 16.40 etscq., and the Alaska Constitution. The fact 
that some people believe that the regulations axe inconKielent with the Aquatic Farm Act is not a 
new issue to the department.
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Lt, Governor Fran Ulmer 2 May 17,200 L

Third, the ARRC telieycs the regulations should not go into effect because ongoing litigation 
could rciult in a need to rewrite the regulations. One of the issues in the current litigation 
between aquatic farmers and the department is that the department applied policies that were 
not in regulation. In ojrdcr to prevent a situation where this allegation could be leveled at the 
department again, and because the department will be Mtlng on new applications submitted 
during a new application period that closes at the end of Juuc, the filing of these regulations 
cannot wait for a ruling from the court which may or may not impact the substance of these 
regulations. It is important, for the department to proceod with the regulations to guide it 
through future application reviews and to avoid further litigation. This issue was discussed at 
length during the public: comment period and with the ARRC, and is trot a new issue that the 
department has not considered.

Having responded to the specific issues raised by the ARRC, it is my hope that you will sign 
these regulations expeditiously. We wish to accept, review, and approve new applications for 
aquatic farms this year. The application period ends July 2,2001, so wc need the regulations m 
place as soon as possible.

cc; Representative! Lesil McGuire, Administrative Regulations Review Committee Chair 
Bruce Botelho, Attorney General, Department of Law 
Doug Mecum, Commercial Fisheries Director, ADF&G 
Ken Taylor, Habitat and Restoration Director, ADF&G

Thank you.



R

D E P A R T M E N T  O F  F I S H  A N D  G A M E  

O F F I C E  O F  T H E  C O M M I S S I O N E R

TONY KNOWLES, GOVERNOR

P.O. BOX 25526 
JUNEAU, AK 99802-5526 
PHONE: (907) 465-4100 
FAX: (907) 465-2332

M E M O R A N D U M

TO: Fran Ulmer, Lt. Governor
Stateof AlaskU

FROM: /  Frank I <ue, Commissioner
Department of Fish and Gam e

DATE: May 17,2001

SUBJECT: Mariculture Regulations

You have asked the department to respond to specific issues raised by the Administrative 
Regulation Review Committee (ARRC) regarding the mariculture regulations the department 
has adopted. On May 8, 2001,1 sent you a memorandum detailing the process the department 
went through in adopting these regulations, including the extended public comment period and 
the changes the department made to the regulations in response to public comment. In addition, 
the department appeared in front of the ARRC twice to respond to questions and concerns about 
the process for the development of these regulations.

The ARRC has raised no new issues in its letter sent to you on May 1,2001, asking that you 
refrain from signing the regulations.

The ARRC’s first concern is that the regulations do not allow for the meaningful opportunity to 
develop shellfish farms. Without any specific examples it is difficult to respond to this concern; 
however, the mariculture industry has commented extensively on these regulations and has let 
the department know their concern that these regulations will inhibit the growth of the 
mariculture industry. The department disagrees with this viewpoint and believes that these 
regulations will promote the efficient development of mariculture consistent with the state’s 
constitution and statutes. This is not a new issue to the department.

Second, the ARRC states its opinion that some of the regulations may be in direct contradiction 
to the intent of the Aquatic Fami Act. The Assistant Attorney General we have been working 
with on these regulations has reviewed them, and it is her legal opinion that the regulations are 
consistent with the Aquatic Farm Act, AS 16.40 e t s e q . ,  and the Alaska Constitution. The fact 
that some people believe that the regulations are inconsistent with the Aquatic Farm Act is not a 
new issue to the department.
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Third, the ARRC believes the regulations should not go into effect because ongoing litigation 
could result in a need to rewrite the regulations. One of the issues in the current litigation 
between aquatic farmers and the department is that the department applied policies that were 
not in regulation. In order to prevent a situation where this allegation could be leveled at the 
department again, and because the department will be acting on new applications submitted 
during a new application period that closes at the end of June, the filing o f these regulations 
cannot wait for a ruling from the court which may or may not impact the substance o f these 
regulations. It is important for the department to proceed with the regulations to guide it 
through future application reviews and to avoid further litigation. This issue was discussed at 
length during the public comment period and with the ARRC, and is not a new issue that the 
department has not considered.

Having responded to the specific issues raised by the ARRC, it is my hope that you will sign 
these regulations expeditiously. We wish to accept, review, and approve new applications for 
aquatic farms this year. The application period ends July 2,2001, so we need the regulations in 
place as soon as possible.

Thank you.

cc: Representative Lesil McGuire, Administrative Regulations Review Committee Chair
Bruce Botelho, Attorney General, Department of Law 
Doug Mecum, Commercial Fisheries Director, ADF&G 
Ken Taylor, Habitat and Restoration Director, ADF&G
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May 15,2001

Commissioner Frank Rue 
Department of Fish and Game 
PO Box 25526 
Juneau, AK 99802-5^26

Dear Commissroj 
1I  have received regulations for filing from your department amending 5 AAC 41,200- 

41.400, Aquatic Farming.

As you are aware, these regulations were the subject of several meetings of the 
Legislature's Administrative Regulation Review Committee (ARRC). The committee, in 
a letter dated May 1, 2001 (enclosed), expressed concern that the regulations discourage 
development of aquatic farms and suggested the department should return to relying on 
previous regulations for permitting aquatic farms. The committee requested that I net file 
the regulations until all pending litigation and appeals are completed.

Under AS 44.62.040(c), the Lieutenant Governor has two reasons for returning 
regulations to a depanment prior to filing; "(1) if  they are inconsistent with the faithful 
execution of the laws or (2) to enable the adopting agency to respond to specific issues 
raised by the Administrative Regulation Review Committee."

The Department of Law has reviewed the regulations and found them to meet the first 
standard. Regarding the second standard, are there any specific issues raised by the 
ARRC letter to which you have not responded? I would appreciate some information os 
to why these regulations need to be filed at this time.

Thank you for your prompt response.

Enclosure

cc; Representative Lesil McGuire, Chair, Administrative Regulations Review Committee 
Bruce Botelho, Attorney General, Department of Law
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M E M O R A N D U M

TO:

FROM:

DATE:

SUBJECT:

Fran Ulmer, Lt. Governor 
State of Alaska

Rue, Commissioner 
Department of Fish & Game

May 8,2001

Mariculture Regulations

O F F I C E  O F  T H E

t W Y - I I  2001
lieutenant goveanon

You will soon be receiving a regulation packet from the Department of Law amending 5 AAC 
41.200 -  41,400. These regulations govern the application for, and review and issuance of, 
aquatic farm permits. This memorandum provides a summary of: the need for the amended 
regulations; the effects of the regulations; the process for adopting the amended regulations, 
including how the regulations changed as a result of public comments; and.a description of the 
issues that remain controversial.

Background:

The Alaska State Legislature authorized the farming of shellfish and aquatic plants in 1988. 
Under state law, the Department of Fish and Game (ADF&G) is responsible for the permitting 
of aquatic farms and the Department of Natural Resources DNR is responsible for the leasing of 
state tiddands upon which aquatic farms are to be situated. Litigation against the Department of 
Natural Resources over leasing procedures resulted in a moratorium on the application for farm 
permits from 1996 through 1998.

When the application period was reopened in 1999,41 applications for aquatic farm permits 
were received. Many of the applications proposed ‘‘on-bottom" farming of species native to 
Alaska, specifically littleneck clams and geoducks, a species of large clam occurring in a sub- 
tidal environment. While there had been interest in farming these species prior to the 
moratorium, the 1999 application period presented a level of interest that was well beyond 
anything the state had dealt with previously.

11-K2IH
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During the review of the 1999 applications, it became clear ADF&G needed to amend the 
existing regulations to provide more specificity about the information required of the applicants 
and the procedures and criteria used in evaluating applications. This was especially the case 
with applications for “on-bottom" farming of native species.

Effects of Amended Regulations:

The amended regulations describe in greater detail than the existing regulations the information 
required on applications for aquatic farm permits. Section 41.240 provides more specificity 
concerning the criteria and standards the ADF&G will use in reviewing and issuing aquatic farm 
permits. Of particular interest in this section are provisions that implement the criteria 
established in statute for review and determination of the suitability of applications for aquatic 
farm permits. These criteria are found in Alaska Statute 16.40.105. Section 5 AAC 41.250 
further specifies discretionary permit conditions that ADF&G may apply to permits. Other 
sections describe permit transfer and renewal procedures and definitions of terms used in the 
aquatic farming regulations. The amended regulations also deal with issues raised by the new 
interest in “on-bottom” fanning of native species. These sections include: 5 AAC 41.245, 
Acquisition of Wild Resources, and 41.290, Aquatic Stock Acquisition Permit.

Process for Developing the Regulations:

While the need to amend these regulations became apparent during 1999, the workload 
associated with reviewing the applications submitted during the application period slowed the 
ADF&G’s efforts. Draft regulations were published for public review and comment in early 
December of 2000. At the request of tire Alaska Shellfish Growers Association, the depanment 
extended the deadline for written comments until the middle of February, a comment period of 
approximately two months. During January, public hearings were held in Ketchikan, Juneau, 
and Anchorage on the proposed regulations; additional communities were connected via audio­
conference. Some of these communities were: Homer, Kodiak, Seward, Cordova, Sitka, 
Petersburg, Wrangell, and Craig.

The department also convened a mariculture advisory panel to discuss and advise the 
department on the draft regulations. Representation on this panel included the Alaska Shellfish 
Growers Association, the Seward Shellfish Hatchery, the University of Alaska Sea Grant 
Program, an individual geoduck farm applicant the United Fishermen of Alaska, the Alaska 
Marine Conservation Council, and the Southeast Alaska Regional Dive Fisheries Association.
This group met twice. These meetings were connected via audio-conference to the same 
communities that were connected to the public hearings, and additional public comments were 
taken at both meetings.

A second draft of the regulations was prepared in an attempt to address as many of the concerns as 
possible that were expressed during the public comment period and during the mariculture advisory 
panel. This draft of the regulations was released for an additional 30-day period of public review 
and comment on February 26. After the closure of the second public comment period and the 
second meeting of the mariculture advisory panel, a third draft was prepared and submitted to the 
Department of Law for legal review and subsequent filing with the Lt. Governor. Over 160 changes



I'll IY Cl u I HUM U J I J 'J  IT I 1UV L I .  UUVLKHUK'' 0 Ui I 1UL I MM HU. UUf 400 04UU
I 1. U U /U U

Lt. Governor Fran Ulmer -3 May 8,2001

from the original proposed regulations are contained in the final regulations the department is 
submitting to you for filing. Many of the changes were minor. Some of the most significant 
changes were:

•  The process for transfer and renewal of existing permits was simplified. Under the 
amended regulations transfer and renewal is routine as long as continuing operations 
remain consistent with conditions and terms of the original permit.

•  Removed requirements from regulations that are the responsibility of DNR or DEC.
•  Deleted requirement to provide proof of financing.
•  Extended period of aquatic farm permit from five to ten years,
•  Removed requirement that department requests for additional information from farm 

applicant be supplied within 30 days.
• Provided increased flexibility to applicants in meeting application requirements.
•  Modified a number of the definitions of terms used in the regulations such as: aquatic 

fanning; adversely affect other uses, or fish and wildlife populations, and their habitats; 
and enhance the productivity at the farm site.

•  Changed “will” to “may” regarding a number of requirements that could result in 
rejection of an application for an aquatic farm site.

Remaining Controversy:

Some individuals remain opposed to the regulations because the regulations do not allow an 
aquatic farmer to assume outright ownership of naturally occurring shellfish present on their 
farm site. Such action would be contrary to state law and Article V III of the Alaska 
Constitution.

A number of individuals also oppose the regulations because they are currently in litigation with 
the State of Alaska concerning their aquatic farm applications. They argue that no regulations 
should be adopted prior to the completion of this litigation.
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April 19,2001

The Honorable John Torgerson 
Alaska State Senate 
State Capitol Building 
Juneau, Alaska 99801-1182

Dear Senator Torgerson:

We thank you for introducing SB 141 and for your effort to assist Alaska’s struggling 
mariculture industry.

We would also like to apologize for not giving the bill more attention sooner. We have 
been so busy managing our lawsuit against the State over its impediments to aquatic 
fanning and battling the new proposed draft regulations, that we have not had the 
necessary time to work with you on SB 141..

I believe the bill is a good start and sends ADF&G a clear message that the legislature 
supports shellfish aquatic farming. As you know many member of the aquatic fanning 
industry recently commented on specifics of the bill at your recent Senate Resources 
Committee meeting. Rather then going into the bill again I believe it would be more 
productive to address the fundamental problems the industry is having in the state.

The problem is not the Aquatic Farm Act, as the DNR Director of Mining Land and 
water, Richard Thompson said “ The Aquatic Farm Act has worked well for years”.

The problem as we see it is that our current administration has refused to follow state 
law. In addition, despite our good faith attempts to comply with the ACT, ADF&G has 
continually changed its informal policies and interpretations of the ACT, which in effect 
have pulled the rug out from our ability to develop this industry. We have been 
completely blindsided by ADF&G ’s efforts to thwart the aquatic farm industry in this 
State. In addition, it appears the Director of Commercial FisheriesJtas been dictating 
most of the effort to stop this industry, and has not been held accountable to anyone.

More troubling is that it now appears that the Alaska Department of Law is willing to 
circumvent their statutory requirements and internal policies in order to satisfy their client 
agency, and they appear to be trying to strike down a state law, instead of meeting their 
duty to uphold the law and defend the legislature’s policies. (Please see letter from our 
attourney Bruce Weyhrauch to Steve LctCroix regarding this issue.)

Office: 907-225-1171 • Fax: 907-225-1176 0 e-mail: atsduc@ptialaska.net 
945 Lincoln Street • Ketchikan, Alaska 99901

mailto:atsduc@ptialaska.net
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The enclosed letter raises some serious questions about the Department of Law and 
whether they are following their own procedures in their defense to our suit to get aquatic 
farm permits. In light of the information in this letter, we ask that your office seek a 
formal opinion from Attorney General Bruce Botelho about the questions raised in the 
letter.

Our company and aquatic farmers state wide have been treated very unfairly for the past 
2 years by ADF&G, which seems willing to do everything possible to quash on bottom 
shellfish farming in the state. What the state agency charged with carrying out the 
legislature’s intent in developing aquatic farming has been doing to us is a complete 
abuse of discretion. There is absolutely no science behind ADF&G’s positions against 
aquatic farming

Despite A D F& G ’s position that aquatic farmers are now satisfied with the draft 
regulations, if  the-Oe^ienant Governor signs these regulations; and they go into effect 
there will be n</“new”^Ai bottom shellfish culture in Alaska. Essentially the proposed 
regulations will puFaoan on clam farming in the state, similar to the ban in Kaehemak 
Bay.

I am not sure i f  passing new legislation is the answer at this point, especially since the 
administration refuses to follow the current laws. Some believe that taxing the aquatic 
farm industry would solve the problem. Please note that if  the State allows aquaiic 
farming to develop, we would still be required to pay a fisheries business tax, annual 
lease fees and restoration bonding. We do not, and have never opposed these revenue- 
enhancing measures that would benefit the State. In fact, our company has already paid 
tens of thousands of dollars to the state in fees and we are still not in business. Our 
second annual lease fees are due in less then 30 days and we still do not have ADF&G  
operational permits.

We believe that efforts by the legislature to assist the industry should focus on creating a 
viable industry and enhancing the resource, rather then taxation. Getting the industry up 
and running and forcing the administration to follow state law should be the priority.

In closing, I know that we and other aquatic farmers would be more then pleased to come 
before you and your committee to answer questions our concerns you have about our 
farms. We appreciate your effort to help develop this industry in the state, diversify our 
resource-based economy with a clean, environmentally sound industry, that is growing 
everywhere except Alaska. We also appreciate this opportunity to get clanfication 
whether ADF&G officials are being inappropriately supported in their effort to stop 
aquatic farming by the Department of Law.
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Thank you again, and please call me at (907) 225-1171 if  you have any question or would 
like additional information.

Cc:

Sen. Robin Taylor 
Sen. Georgianna Lincoln 
Sen. Kim Elton 
Sen. Dave Donley

Rep. Lesil M cGuire 
Rep. Lisa M urkowski 
Rep. Drew Scalzi 
Rep. Jeannette James 
Rep. Peggy W ilson

»
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File: 269.329

Y o u  a n d  f iv e  o t h e r  in d iv id u a ls  a re  in v o lv e d  in  a n  a p p e a l  in  A la s k a  

S u p e r io r  C o u r t .  A m o n g  t h e  is s u e s  o n  a p p e a l  a r e  w h e t h e r  t h e  A la s k a  

D e p a r t m e n t  o f  F i s h  a n d  G a m e  h a s  v io la te d  A la s k a  la w  b y  fa il in g  t o  t im e ly  

is s u e  y o u  a q u a t ic  f a r m  p e r m i ts ,  a n d  f a i le d  t o  f o l lo w e d  s t a t u to r y  c r i te r ia  in  

is s u in g  y o u  p e r m i t s .  I n  a d d i t io n ,  A D F & G  a n d  t h e  D e p a r t m e n t  o f  L a w  

h a d  a d v is e d  t h e  p u b l i c  t h a t  s h e ll f is h  s to c k  p r e s e n t  o n  le a s e d  a q u a t ic  f a r m  

s ite s  b e c o m e s  t h e  p r o p e r t y  o f  a n  a q u a t ic  f a r m e r .  A D F & G  h a s  n o w  
r e v e r s e d  t h a t  p o s i t i o n  a n d  th e  D e p a r tm e n t  o f  L a w  is  d e f e n d in g  A D F & G 's  

r e fu s a l  t o  f o l l o w  A la s k a  s ta tu te s  a n d  A D F & G 's  " n e w "  p o s i t i o n  th a t  t h e  

s to c k  o n  a q u a t ic  f a r m  s ite s  d o  n o t  p a s s  t o  t h e  a q u a t ic  f a rm e r .

A t  a  r e c e n t  o r a l  a r g u m e n t  b e f o r e  t h e  s u p e r i o r  c o u r t  o n  y o u r  a p p e a l, 

t h e  a s s is ta n t  a t t o r n e y  g e n e ra l  r e p r e s e n t in g  A D F & G  e v e n  w e n t  s o  f a r  as t o  

q u e s t io n  t h e  c o n s t i tu t i o n a l i ty  o f  a s ta tu te  a d o p t e d  b y  th e  A la s k a  

L e g is la tu re .  Y o u  a s k e d  w h e th e r  th e  D e p a r t m e n t  o f  L a w  h a s  v io la te d  a n y  

la w  o r  d u ty  i n  ta k in g  th e  p o s i t io n s  t h a t  i t  h a s .

I  s h o u l d  f i r s t  n o t e  t h a t  th is  is t h e  f i r s t  c a s e  t h a t  I  h a v e  s e e n  w h e r e  a 

p r iv a te  p a r t y  is  t r y in g  t o  g e t th e  D e p a r tm e n t  o f  L a w  a n d  a  s ta te  a g e n c y  t o  

fo l lo w  t h e  la w , a n d  th e  s ta te  is ig n o r in g  th e  la w  a n d  a rg u in g  t h a t  a  s ta tu te

mailto:whyrock@ptialaska.net
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is c o n s t i tu t i o n a l ly  in f i r m .  T h e  s ta te  h a s  t u r n e d  t h e  ro le s  o f  w h a t  is  u s u a l ly  

a p r iv a t e  p a r t y  c h a l le n g in g  a s ta tu te ,  c o m p le te ly  a r o u n d .  I n  d o in g  s o  in  

th i s  c a s e ,  t h e  s ta t e  a p p e a r s  t o  b e  a c t in g  c o n t r a r y  t o  i t s  e a r l ie r  a d v ic e  t o  

a g e n c ie s .  T h e  m o r e  d i f f ic u l t  q u e s t i o n  th i s  s i tu a t io n  p r e s e n t s  is , i f  t h e  

D e p a r t m e n t  o f  L a w  h a s  v io la te d  i t s  p u b l i c  t r u s t  o r  s t a t u t o r y  d u t ie s  i n  th is  

c a s e  b y  t a k in g  th e s e  p o s i t io n s ,  w h a t  r e m e d y  d o  y o u  h a v e .

Background

Y o u  a n d  o t h e r  a q u a t ic  f a r m e r  a p p e l la n ts  h a v e  s o u g h t ,  a m o n g  o t h e r  

th in g s ,  t o  r e q u i r e  '  D F & G  t o  is s u e  a q u a t ic  f a r m  p e r m i t s  u s in g  t h e  c r i te r ia  
in  A S  1 6 .4 0 .1 0 5 , w h ic h  s e ts  f o r t h  4  s p e c if ic  c r i t e r ia  t h a t  m u s t  b e  m e t :

T h e  c o m m is s io n e r  s h a l l  i s s u e  p e r m i t s  u n d e r  

A S  1 6 .4 0 .1 0 0  o n  t h e  b a s is  o f  t h e  fo l lo w in g  c r i te r ia :

(1) t h e  p h y s ic a l  a n d  b io lo g ic a l  c h a r a c te r i s t ic s  

o f  t h e  p r o p o s e d  f a r m  o r  h a t c h e r y  lo c a t io n  m u s t  b e  

s u i ta b le  f o r  t h e  f a r m in g  o r  t h e  s h e l l f is h  o r  a q u a t ic  

p l a n t  p r o p o s e d ;

(2) t h e  p r o p o s e d  f a r m  o r  h a t c h e r y  m a y  n o t  

r e q u i r e  s ig n if ic a n t  a l te r a t io n s  in  t r a d i t io n a l  f is h e r ie s  

o r  o t h e r  e x is t in g  u s e s  o f  f is h  a n d  w ild l if e  r e s o u r c e s :

(3) t h e  p r o p o s e d  f a r m  o r  h a t c h e r y  m a y  n o t  

s ig n i f ic a n d y  a f f e c t  f is h e r ie s ,  w ild l if e ,  o r  t h e i r  
h a b i t a t s  in  a n  a d v e r s e  m a n n e r ;  a n d

(4) t h e  p r o p o s e d  f a r m  o r  h a t c h e r y  p la n s  a n d  

s ta f f in g  p la n s  m u s t  d e m o n s t r a t e  te c h n ic a l  a n d  

o p e r a t io n a l  f e a s ib i l i ty .
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B e f o r e  s u b m i t t in g  a p p l ic a t io n s  f o r  a q u a t ic  f a r m  p e r m i t s ,  A D F & G 's  

C o m m is s io n e r  w r o te  t h a t  s h e l l f is h  f a rm e r s  c o u ld  h a r v e s t  s h e l l f i s h  

r e s o u r c e s  a s  p a r t  o f  t h e i r  o p e r a t io n s  a n d  t h a t  " p r o p e r ty  r ig h t s  t o  s ta n d in g  

s to c k s ’ p a s s  t o  t h e  p e m d tc e e  w i th  th e  le a se , o p e r a t io n s  p e r m i t  a n d  s to c k  

a c q u is i t io n  p e r m i t . "  E a r l i e r  c o r r e s p o n d e n c e  b y  A D F & G  p e r s o n n e l  

in d ic a te  t h a t  " b r e th r e n  in  C o m  F is h  a re  d o in g  all t h e y  car? t o  t r y  a n d  k ill  all 

t h e  f a r m  a p p l ic a t io n s  w e  g o t  f o r  th in g s  lik e  g e o d u c k s  . . .  I g u e s s  t h e y  ju s t  

d o n 't  a c c e p t  t h a t  t h e  L e g is la tu r e  p a s s e d  t h e  A q u a t ic  F a r m  A c t  a n d  th e  

A G 's  O f f i c e  s a y s  i t s  a ll le g a l a n d  c o n s t i tu t io n a l ."

E a r l i e r  t h e  d e p a r t m e n t  s a id  t h a t  t h e  " a m o u n t  o f  r e s o u r c e  t h a t  w o u ld  

b e  lo s t  t o  t h e  'p u b l ic ' w a s  m in is c u le ,  s o  le t  t h e m  h a v e  t h e  s t a n d i n g  c r o p  as 

p a r t  o f  t h e  a c t  o f  ' f a r m i n g ' . . . " T h e  d e p a r tm e n t  w a s  q u i t e  c e r t a in  i n  i ts  

p o s i t io n :

A c q u is i t io n  p e r m i t s  a l lo w  h a r v e s t  a n d  d i r e c t  s a le  o f  

v o id  s to c k ,  i f  t h a t  w i ld  s to c k  is  w i th in  t h e  b o u n d a r ie s  

o f  a  p e r m i t t e d  a q u a t ic  f a r m  s ite . W e  h a v e  d i s c u s s e d  

t h e  le g a li ty  o f  th i s  a t  le n g th  w i th  th e  A G 's  o f f ic e  a n d  

w i th in  t h e  m a r ic u l tu r e  p r o g r a m  a t  H Q .  H a v i n g  

e s ta b l i s h e d  a  p r e c e d e n t  . . .  in  S o u th e a s t ,  i t  w o u l d  b e  

d i f f ic u l t  f o r  t h e  d e p a r t m e n t  t o  s ig n if ic a n t ly  c h a n g e  i ts  

p e r m i t t in g  p r a c t ic e s  a t  th is  p o i n t  in  th e  p e r m i t  r e v ie w  

p r o c e s s .  S im p ly  p u t ,  th e  s ta n d in g  s to c k  (p r e - e x is t in g  

w ild  s to c k )  o n  a le a s e d  a n d  p e r m i t t e d  a q u a t ic  f a r m  

s i te  b e c o m e s  t h e  p r o p e r ty  o f  t h e  a q u a t ic  f a r m  s ite  

o p e r a t o r ,  t o  b e  d is p o s e d  o f  in  a n y  leg a l m a n n e r .  T h i s  

in c lu d e s  c o m m e r c ia l  h a rv e s t  a n d  s a le . ( E m p h a s i s  

a d d e d . ) 1

The quotations and citations to department statements that are in this letter have 
all been taken from docum ents that have been admitted into the record o f  this case, and 
are direct quotes from ADF& G staff.
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A D F & G  is  a l lu d in g  t o  o t h e r  a q u a t ic  f a rm s  t h a t  h a r v e s t  a n d  se ll a ll o f  t h e  

l i t t le n e c k  c la m  r e s o u r c e  o n  t h e  a q u a t ic  f a r m  s ite .

A t  o r a l  a r g u m e n t ,  t h e  s ta te  a s s is ta n t  a t t o r n e y  g e n e ra l  r e f e r e n c e d  

A r tic le  8 , s e c t i o n  3 ( c o m m o n  u se ) , a n d  s e c t io n  15 (e x c lu s iv e  r ig h t  o f  

f i s h e r y  p r o h i b i t e d  e x c e p t  f o r  l im ite d  e n t r y  a n d  a q u a c u l tu r e ) .  T h e  a s s is ta n t  

a t to r n e y  g e n e r a l  s ta t e d  i n  p a r t :

I n  t h e  s ta te 's  v ie w , i f  t h e  d e p a r t m e n t  w e r e  t o  a u th o r i z e  

a n  a q u a t ic  f a r m e r  t o  m a k e  a n y  u s e  t h e y  c h o s e  o f  a  w i ld  
r e s o u r c e  o n  a  f a r m  s ite , m e re ly  b y  i s s u in g  a n  a q u a t ic  f a r m  

o p e r a t in g  p e r m i t ,  o r  a  s to c k  a c q u i s i t i o n  p e r m i t ,  t h e  

d e p a r t m e n t  w o u ld  b e  v io la t in g  b o t h  t h e s e  c la u s e s  o f  t h e  

c o n s t i t u t i o n .  T h a t  is  b e c a u s e  t h e  a p p e l la n t s  w o u ld  b e  

g iv e n  t h e  r ig h t  t o  o c c u p y  a p a r c e l  o f  l a n d  a n d  e v e r y th in g  

o n  t h e  l a n d  in c lu d in g  th e s e  s e d e n ta r y  g e o d u c k  c la m s ,  a n d  

t h o s e  w i ld  r e s o u r c e s  w o u ld  b e  p r iv a t iz e d .  T h e n  th e y  

w o u l d  b e  a b le  t o  e x c lu d e  all o th e r  a n d  h a v e  t h e  e x c lu s iv e  
r ig h t  t o  h a r v e s t  g e o d u c k  c la m s  th a t  a r e  o n  t h e i r  f a r m  s ite .

Y o u  c o r r e c t ly  h a v e  o b s e r v e d  th a t  A D F & G  is  a l r e a d y  g iv in g  a t  le a s t 

o n e  o n  b o t t o m  a q u a t ic  f a r m e r  u n f e t t e r e d  a c c e s s  t o  l i t t l e n e c k  c la m s  t o  d o  

w h a t  e v e r  t h e  f a r m e r  w a n ts  w i th  th e m  (i.e. s e ll  t h e m ) .  A p p a r e n t ly ,  t h e  

D e p a r t m e n t  o f  L a w  a n d  A D F & G  d o  n o t  h a v e  a  p r o b l e m  w i th  a rg u in g  

th a t  y o u  c a n n o t  u s e  w i ld  g e o d u c k  s to c k  o n  y o u r  s i te s ,  b u t  a lre a d y -  

a u th o r i z e d  l i t t l e n e c k  c la m  f a rm e r s  c a n .

T h e  a s s i s ta n t  a t t o r n e y  g e n e ra l  w e n t  o n  t o  s a y  a t  o r a l  a r g u m e n t :

H o w e v e r ,  i f  y o u  s a y  f o r  th e  s a k e  o f  a r g u m e n t ,  t h a t  t h e  

A q u a t i c  F a r m  A c t  is t h e  s ta tu to r y  s c h e m e  th a t  p r o v id e s  

f o r  l im ite d  e n t r y  in to  a q u a c u ltu re ,  t h e  s t a t e  a g a in  a rg u e s
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t h a t  i t  h a s n 't  b e e n  d o n e  in  s u c h  a  w a y  t o  in s u r e  t h a t  i t  h a s  

t h e  le a s t  p o s s ib le  im p a c t  o n  th e  c o m m o n  u s e  c la u s e  a n d  

o t h e r  o p e n  a c c e s s  v a lu e s  i n  t h e  c o n s t i tu t i o n .  I n  [ c i t in g  

c a s e s ] ,  t h e  A la s k a  S u p r e m e  C o u r t  s a id  t h a t  i n  r e v ie w in g  
le g is la t io n  t h a t  b u r d e n s  t h e  e q u a l  a c c e s s  c la u s e  o f  a r t ic le  

8 , t h e  p u r p o s e  o f  t h e  b u r d e n  m u s t  b e  a t  le a s t  im p o r t a n t  

a n d  th e  m e a n s  u s e d  t o  a c c o m p li s h  t h e  p u r p o s e  m u s t  b e  

d iv in e d  t h e  le a s t  p o s s ib le  in f r in g e m e n t  o n  a r t ic le  8 's  

o p e n  a c c e s s  v a lu e s .

F r a n k ly ,  t h e  s ta te  d o e s n 't  b e l ie v e  t h a t  t h e  e x c lu s iv e  r ig h t  

t o  f i s h e r y  c la u se  w e r e  p r o b a b ly  c o n t e m p la te d  b y  t h e  

le g is la tu re  w h e n  i t  p a s s e d  t h e  a q u a t ic  f a r m  a c t .  A n d  t h e  

r e a s o n  f o r  th i s  is  t h a t  t h e  a q u a t ic  f a r m  a c t ,  i f  y o u  r e a d  t h e  

le g is la t iv e  h is to r y ,  ta lk s  a b o u t  s u s p e n d e d  c u l tu r e ,  i t  

d o e s n 't  t a lk  a b o u t  o n  b o t t o m  f a n n in g .  I n  f a c t ,  i n  t h e  

a p p e l la n t s ' b r ie f  t h e y  ta lk  a b o u t  t h e  f a c t  t h a t  t h e  a q u a t ic  

f a r m  a c t  b a s ic a lly  t o o k  p r o v i s io n s  o u t  o f  t h e  

d e p a r t m e n t 's  r e g u la t io n s  a n d  p u t  t h e m  i n t o  s ta tu te  t o  

p r o v id e  t h e  f r a m e  w o r k  f o r  i s s u in g  a n  o p e r a t in g  p e r m i t  
f o r  a q u a t ic  f a rm in g .  I  t h i n k  t h a t  t h a t 's  g o o d  e v id e n c e  

t h a t  t h e y  p r o b a b ly  w e r e n 't  c o n s id e r in g  all th e s e  

i n t e r e s t in g  c o n s t i tu t i o n a l  im p a c ts  t h a t  o n  b o t t o m  

f a r m in g  p r e s e n ts .

T h e  a p p e l la n t s  h a v e  o f f e r e d  n o  e x p la n a t io n  o f  h o w  t h e i r  

p r o p o s e d  u s e  o f  w i ld  s to c k  o n  a  f a r m  s i te  c a n  b e  d o n e  in  

a  w a y  t h a t  is  c o n s i s t e n t  w i th  t h e  o p e n  a c c e s s  v a lu e s  o f  

a r t ic le  8 in  t h e  c o n s t i t u t i o n  a n d  h o w  t h e  s ta tu te s  i f  r e a d  

in  t h e  w a y  th e y  a re  p r o p o s e d  c a n  b e  d is t in g u is h e d  w i t h  

o t h e r  s im i la r  s ta tu te s  t h a t  h a v e  b e e n  s t r u c k  d o w n  b y  t h e  

A la s k a  S u p r e m e  c o u r t  as v io la t in g  t h e  c o m m o n  u s e  o r  

e x c lu s iv e  r ig h ts  c la u se s .



M r .  S t e v e n  L a C r o i x
A p r i l  5 , 2 0 0 1
P a g e  6

T h is  p o s i t i o n  b y  t h e  D e p a r tm e n t  o f  la w  a t  o r a l  a r g u m e n t  s e e m s  t o  

d ire c tly  c o n t r a d i c t  i t s  e a r l ie r  p o s i t io n s .  I t  c e r ta in ly  r a is e s  a t  l e a s t  t h e  

q u e s t io n  o f  w h e t h e r  t h e  a r g u m e n t  b y  th is  o n e  a s s i s ta n t  a t t o r n e y  g e n e ra l  

h a d  b e e n  r e v ie w e d  in te r n a l ly  in  th e  D e p a r t m e n t  o f  L a w  b e f o r e  i t  w a s  

m a d e .

S ta tu te s  e n a c te d  b y  t h e  le g is la tu re  h a v e  a  p r e s u m p t i o n  o f  
c o n s t i tu t io n a l i ty ,  a c c o r d in g  t o  t h e  D e p a r tm e n t  o f  L a w . M o r e o v e r ,  w h e n  

th e  A la s k a  le g is la tu r e  p a s s e d  t h e  A q u a t ic  F a r m  A c t ,  t h e  D e p a r t m e n t  o f  

L a w  c o n d u c t e d  a n  e x te n s iv e  r e v ie w  o f  t h e  b il l a n d  f o u n d  o n ly  p o l ic y  

q u e s t io n s ,  b u t  n o  le g a l p r o b le m s .

I n  a  1 9 8 6  o p in i o n  (6 6 3 -8 6 -0 4 5 3 ) , t h e  a t t o r n e y  g e n e r a l 's  o f f ic e  w r o te  

th a t  w h e n  ''e x a m in in g  w h e t h e r  a  s ta te  s ta tu te  is  c o n s t i tu t i o n a l ,  t h e  f ir s t  

s te p  is  a n  a c k n o w le d g e m e n t  o f  t h e  p r e s u m p t io n  f o l lo w e d  w i th  v ir tu a l  

u n i f o r m i ty  b y  t h e  c o u r t s  t h a t  f a v o r s  t h e  v a l id i ty  o f  a n  a c t  o f  t h e  le g is la tu re  

a n d  t h a t  d ic ta te s  t h a t  all d o u b t s  m u s t  b e  r e s o lv e d  in  s u p p o r t  o f  a n  a c t."  Id -  
(c itin g  2 A  N .  S in g e r ,  S u th e r l a n d  S ta tu to iy  C o n s t r u c t io n  § 4 5 .1 1  ( 4 th  ed . 

1984)).

T h e  o p i n i o n  w e n t  o n  t o  s ta te  t h a t  t h e  " A la s k a  S u p r e m e  C o u r t  h a s  

r e c o g n iz e d  t h e  'w e l l - e s ta b l is h e d  ru le  o f  s t a t u to r y  c o n s t r u c t io n ' t h a t  i f  

p o s s ib le  c o u r t s  s h o u l d  c o n s t r u e  s ta tu te s  t o  a v o id  u n c o n s t i tu t i o n a l i ty ."  I d . ,  
q u o t in g  K i m o k t o a k  v . S ta te . 5 8 4  P .2 d  2 5 , 3 1  (A la s k a  1 9 7 8 ) . " T h a t  ru le  

r e c o g n iz e s  t h a t  t h e  le g is la tu re ,  l ik e  t h e  c o u r ts ,  is  p l e d g e d  t o  s u p p o r t  th e  

s ta te  a n d  f e d e r a l  c o n s t i tu t i o n s  a n d  th a t  t h e  c o u r t s ,  t h e r e f o r e ,  s h o u ld  

p r e s u m e  t h a t  t h e  le g is la tu re  s o u g h t  t o  a c t w i th in  c o n s t i tu t i o n a l  lim its ."  Id .

T h e  D e p a r t m e n t  o f  L a w  s ta te d  t h a t  w h e n  e x a m in in g  a  s ta tu te ,  " a n y  

d o u b ts  a b o u t  t h e  v a l id i ty  o f  t h e  s ta tu te  m u s t  b e  r e s o lv e d  in  f a v o r  o f  its  

c o n s t i tu t io n a l i ty ."  I d .
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I n  m o t h e r  e a r l ie r  o p in io n ,  th e  O f f ic e  o f  t h e  A t t o r n e y  G e n e r a l  

w r o te  t h a t  t h e r e  "is  a  h e a v y  p r e s u m p t io n  i n  f a v o r  o f  t h e  c o n s t i tu t i o n a l i ty  

o f  a n y  s ta tu te .  (N o . J -6 6 -8 2 9 -8 1 ,  S e p t. 1 9 8 1 , c i t in g  S u th e r l a n d  S ta tu to r y  
C o n s t r u c t i o n  § 4 5 .1 1 .)  " T h e  la w  s t r o n g ly  f a v o r s  t h e  c o n s t r u c t io n  o f  

s ta tu te s  t o  b e  c o n s i s t e n t  w i th  c o n s t i tu t io n a l  r e q u i r e m e n ts ."  I d . ,  c i t in g  S ta te  
v . S u n d b e r g ,  6 1 1  P .2 d  4 4  (A la sk a  1 9 8 0 ); S u m m e r s  v . A n c h o r a g e . 5 89  P .2 d  

8 6 3  (A la s k a  1 9 7 9 ). " A c c o rd in g  t o  S u th e r la n d :  I t  h a s  e v e n  b e e n  s a id  t h a t  'a  

s t r a in e d  c o n s t r u c t i o n  is n o t  o n ly  p e rm is s ib le ,  b u t  d e s i r a b le  i f  i t  is  t h e  o n ly  

c o n s t r u c t i o n  t h a t  w il l  sa v e  c o n s t i tu t io n a l i ty ." 1 I d . ,  q u o t in g  S u th e r la n d  

S t a t u t o i y  C o n s t r u c t i o n  § 4 5 .1 1  a t  3 4  ( f o o tn o t e  o m i t te d ) .2

D e p a r t m e n t  o f  L a w 's  D u t i e s

A S  4 4 .2 3 .0 2 0 (b )  s e ts  f o r  t h e  d u t ie s  a n d  p o w e r s  o f  t h e  D e p a r t m e n t  

o f  L a w  a n d  p r o v id e s ,  in  p a r t ,  t h a t  th e  a t t o r n e y  g e n e ra l  sh a ll:

(2) r e p r e s e n t  t h e  s ta te  in  all c iv il  a c t io n s  in  w h ic h  th e  

s t a t e  is  a  p a r ty ;

(3) p r o s e c u te  all c a se s  in v o lv in g  v io la t io n  o f  s ta te  la w , 

a n d  file  in f o r m a t io n s  a n d  p r o s e c u te  all o f f e n s e s  a g a in s t  th e  

r e v e n u e  la w s  a n d  o t h e r  s ta te  la w s  w h e r e  t h e r e  is  n o  o t h e r  

p r o v i s i o n  f o r  t h e i r  p r o s e c u t io n ;

It should also be noted that the Attorney General, in Opinion A66-411-81 (June 1981), 
advised ADF&G: "When 'shall' is construed to be directory, the idea of permission is not 
involved. The legislature directs the course of action to be taken and the person or body 
undertaking to proceed under the statute is vested with no discretion to vary or omit parts or all of 
the designated procedure." Id., citing D. Sutton, 'Use of'Shall' in Statutes', Sutherland Statutory 
Construction, Vol. 1A at 504 (4th ed. C.D. Sands 1975). In this case, AS 16.40.105 states "the 
commissioner shall issue permits under AS 16.40.100." ADF&G has specifically not followed 
this directive, and again the Department of Law is not supporting or defending the legislature's 
directive.
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(4) a d m in is te r  s ta te  le g a l s e rv ic e s ,  in c lu d in g  th e  

f u r n is h in g  o f  w r i t t e n  le g a l o p in io n s  t o  t h e  g o v e r n o r ,  t h e  

le g is la tu re ,  a n d  a ll s ta te  o f f ic e rs  a n d  d e p a r t m e n t s  as  t h e  

g o v e r n o r  d ir e c ts ;  a n d  g iv e  le g a l a d v ic e  o n  a  la w , p r o p o s e d  

la w , o r  p r o p o s e d  le g is la t iv e  m e a s u r e  u p o n  r e q u e s t  b y  th e  

le g is la tu re  o r  a  m e m b e r  o f  t h e  le g is la tu re .  . ..

T h e r e  is  n o t  a  g r e a t  d e a l  o f  i n t e r p r e ta t io n  o f  th i s  b r o a d  s t a t u t e  b y  

th e  c o u r t s .  I n  S ta te  v . B r e e z e . 8 7 3  P .2 d  6 2 7 , 6 3 2  (A la s k a  A p p .  1 9 9 4 ) , t h e  

c o u r t  f o u n d  i t  a p p r o p r ia t e  f o r  t h e  a t t o r n e y  g e n e ra l ,  i n  h is  d i s c r e t io n ,  t o  

d is q u a l ify  h im s e l f  f r o m  p u r s u in g  a v io la t io n  o f  la w , a n d  a p p o i n t  a  s p e c ia l  

p r o s e c u to r .  T h e r e ,  t h e  a t t o r n e y  g e n e ra l  b e l ie v e d  t h a t  a  s p e c ia l  p r o s e c u t o r  

w a s  n e c e s s a r y  b e c a u s e  a  c o n f l i c t  e x is te d  i f  t h e  a t t o r n e y  g e n e ra l  p u r s u e d  a  

c la im . Id .  ( s p e c ia l  p r o s e c u t o r  n e c e s s a iy  t o  " m a in ta in  p u b l i c  c o n f id e n c e  in  

th e  ju d ic ia l  p r o c e s s "  a n d  a s s u r e  p r o s e c u t i o n  is  " w i th o u t  b ia s  o r  a n y  

a p p e a r a n c e  o f  im p r o p r ie ty ." )

I n  A la s k a n s  f o r  a  C o m m o n  L a n g u a g e . I n c .  v . K r i t z . 2 0 0 0  W L  

7 7 2 9 0 5  (A la s k a  2 0 0 0 ) ,  s p o n s o r s  o f  a n  in i t ia t iv e  t h a t  r e q u i r e d  t h e  

g o v e r n m e n t  t o  u s e  E n g l is h ,  s o u g h t  t o  in t e r v e n e  t o  a  c h a l le n g e  t o  t h e  

in i t ia tiv e .  T h e  G o v e r n o r  p o l i t ic a l ly  o p p o s e d  t h e  in i t ia t iv e  a n d  t h e  

D e p a r t m e n t  o f  la w  q u e s t i o n e d  t h e  c o n s t i tu t i o n a l i ty  o f  t h e  in i t ia t iv e .

T h e  c o u r t  s ta t e d  t h e  r u le  t h a t  t h e  g o v e r n o r  h a s  a  d u t y  t o  d e f e n d  a  

la w  e n a c te d  b y  in i t ia t iv e ,  w h ic h  d u ty  is  e x e c u te d  b y  t h e  a t t o r n e y  g e n e ra l .  

T h e  c o u r t ,  h o w e v e r ,  c i te d  t o  c i r c u m s ta n c e s  t h a t  c o u l d  r a is e  q u e s t io n s  in  

th e  p u b l i c 's  m i n d  a s  t o  w h e t h e r  t h e  e x e c u t iv e  b r a n c h  is  c o m m i t t e d  t o  

d e f e n d in g  t h e  c o n s t i tu t i o n a l i ty  o f  t h e  in i t ia t iv e  w i th  c o n v i c t i o n  a n d  v ig o r .

T h e  c o u r t  w r o te ,  " b a s e d  o n  th e  p r e s u m p t i o n  o f  a d e q u a te  

g o v e r n m e n t  r e p r e s e n t a t io n ,  w e  p r e s u m e  t h a t  t h e  A t t o r n e y  G e n e r a l 's
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O ff ic e  w o u ld  n o t  fa il t o  d e f e n d  th e  c o n s t i tu t i o n a l i ty  o f  t h e  in i t ia t iv e  

e n e rg e tic a l ly  a n d  c a p a b ly ."  I d .  a t  5.

T h e  c o u r t  f o u n d  th a t  t h e  in i t ia t iv e 's  s p o n s o r s  c o u ld  i n t e r v e n e  t o  

a rg u e  t h e i r  in t e r e s t s  i n  c o u r t  a f t e r  w r i t in g  th a t  " th e  A t t o r n e y  G e n e r a l 's  

O f f ic e 's  q u e s t i o n s  a b o u t  t h e  [ in i t ia tiv e ] , c o u ld  c r e a te  a n  a p p e a r a n c e  o f  

a d v e rs ity . E v e r y  s tr a te g ic  d e c i s io n  m a d e  b y  th e  A t t o r n e y  G e n e r a l 's  O f f ic e  

in  d e f e n d in g  t h e  le g is la t io n  m ig h t  b e  p u b l ic ly  q u e s t io n e d  a n d  s e c o n d -  

g u e s s e d  b y  t h e  in i t ia t iv e 's  s y m p a th iz e r s ."  I d .  " T h a t  th i s  s u s p i c io n  m a y  

b e  u n f o u n d e d  d o e s  n o t  m a k e  i t  le ss  in e v i ta b le ."  I d .

I n  th i s  c a s e ,  th e r e  is  n o  o t h e r  i n t e r v e n o r  a s  a n  A p p e l l e e  (o n  th e  

s ta te 's  s id e )  t o  t a k e  o v e r  a r g u m e n t  t h a t  t h e  s ta te  is  m a k in g  h e r e .  T h e  s ta te  
w a n n ly  w e lc o m e d  a n  a m ic u s  b r i e f  b y  S A R D F A , w h ic h  r e p r e s e n t s  a  s m a ll  

g r o u p  o f  d iv e r s  in  S o u th e a s t  A la s k a  d iv e  f is h e r ie s .

T h e  a t to r n e y s  a t  t h e  L e g is la t iv e  A f f a i r s  A g e n c y  w o u ld  o n ly  b e  

n o t i f ie d  t h a t  t h e  a t to r n e y  g e n e ra l 's  o f f ic e  p r o n o u n c e d  a  s t a t u te  

u n c o n s t i tu t i o n a l  i f  n o t i f ie d  b y  a  c o u r t 's  p u b l i s h e d  d e c i s io n  o r  b y  th e  
a t to r n e y  g e n e r a l 's  o f f ic e  b y w a y  o f  a  w r i t t e n  o p in io n .  T h e r e f o r e ,  th e  L A A  

h a s  n o  a p p a r e n t  k n o w le d g e  o f  t h e  D e p a r t m e n t  o f  L a w 's  p o s i t i o n  o n  its  

c o n s t i tu t io n a l  c o n c e r n s  a b o u t  t h e  A q u a t i c  F a r m  A c t  in  th i s  c a s e .

I  a t t a c h  a  p o r t i o n  o f  t h e  D e p a r t m e n t  o f  L a w 's  C iv i l  M a n u a l  ( " D O L  
M a n u a l" ) .  T h i s  m a n u a l  s e ts  f o r t h  t h e  in t e r n a l  p o l ic ie s  a n d  p r o c e d u r e s  th a t  

D e p a r t m e n t  o f  L a w  a t to r n e y s  a p p a r e n t ly  m u s t  a d h e r e  t o .  S e v e ra l  p o r t i o n s  

o f  th i s  m a n u a l  a re  r e le v a n t  t o  i ts  s t a t u to r y  d u t ie s  a n d  h o w  t h e  D e p a r tm e n t  

in t e r p r e ts  t h o s e  d u t ie s .

" I f  a  p r i o r  o p in i o n  o r  m e m o r a n d u m  o f  a d v ic e  is  o v e r r u le d ,  th e  

r e a s o n  f o r  t h a t  a c t io n  m u s t  b e  e x p re s s ly  s ta te d  a n d  t h e  o p i n i o n  o r  

m e m o r a n d u m  o f  a d v ic e  b e in g  s u p e r s e d e d  m u s t  b e  id e n t i f i e d  c le a r ly ."  I d .  

a t p a g e  15 . A s  in d ic a te d  a b o v e ,  p r i o r  o p in io n s  o f  t h e  D e p a r t m e n t  o f  la w
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w e r e  s u p e r c e d e d  in  th i s  c a se , a n d  th i s  p r e v i s i o n  o f  t h e  D O L  M a n u a l  d o  

n o t  a p p e a r - t o  h a v e  b e e n  f o l lo w e d  in  th i s  c a se .

T h e  D e p a r t m e n t  o f  L a w  is  t o  a p p ly  " th e  p r e s u m p t i o n  o f  

c o n s t i tu t io n a l i ty "  o f  a  s ta tu te  a r .d  a s s is ta n t  a t to r n e y  g e n e ra ls  " s h o u ld  n o t  

l ig h t ly  o p in e  t h a t  a n  e x is t in g  s ta tu te  o r  r e g u la t io n  is  u n c o n s t i tu t i o n a l . "  

D O L  M a n u a l  p a g e  19 . I t  a p p e a r s  t h a t  th i s  p o l ic y  w a s  n o t  f o l l o w e d  in  th i s  

c a se .

"A ll o p in i o n s  in  w h ic h  w e  s a y  a  s t a t u te  o r  r e g u la t io n  'is ' 

u n c o n s t i t u t i o n a l  m u s t  b e  'f o r m d ' o p in io n s  a n d  m u s t  b e  s ig n e d  b y  th e  

a t to r n e y  g e n e r a l  o r  d e p u t y  a t to r n e y  g e n e ra l .  W e  s h o u ld  n o t  a d v is e  t h e  

c l ie n t  a g e n c y  t h a t  i t  n e e d  n o t  im p le m e n t  t h e  s ta tu te ,  u n le s s  w e  c o n c lu d e  

th a t  t h e  s t a t u t e  " is"  u n c o n s t i tu t i o n a l ."  D O L  M a n u a l  p a g e  2 0 .

T h e  a s s i s ta n t  a t t o r n e y  g e n e ra l  in  th i s  c a se , a t  b e s t ,  s t r o n g l y  s u g g e s ts  

th a t  t h e  A q u a t i c  F a r m  S ta tu te s  a re  u n c o n s t i tu t i o n a l ,  a n d  t h a t  t h e  

A D F & G 's  a d v ic e  i f  f o l lo w e d ,  w o u ld  b e  u n c o n s t i tu t i o n a l .  I t  is  n o t  c le a r  

t h a t  t h e  a t t o r n e y  g e n e ra l  o r  d e p u t y  a t t o r n e y  g e n e ra l  a g re e s  o r  h a s  s ig n e d  

o f f  o n  th i s  p o s i t i o n ;  t h a t  w o u ld  ta k e  a n  a u d i t  o r  in t e r n a l  in v e s t ig a t io n .  I t  

w o u ld  a ls o  b e  i m p o r t a n t  t o  d e t e r m in e  i f  t h e  a s s is ta n t  a t t o r n e y  g e n e r a l  in  

th i s  c a se  a d v i s e d  A D F & G  in  w r i t in g  t h a t  i t s  a c t io n s  w e r e  u n c o n s t i t u t i o n a l  

i f  i t  f o l lo w e d  t h r o u g h  o n  i ts  p u b l ic  a d v ic e  t o  a q u a t ic  f a n n e r s  r e g a r d in g  

s t a n d in g  s t o c k  o n  a q u a t ic  f a r m  s ite s .

R e m e d i e s

I t  a p p e a r s  t h a t  t h e  D e p a r t m e n t  o f  L a w  h a s  s e le c te d  t o  c h a n g e  its  

p o lic ie s ,  a n d  n o t  d e f e n d  a  s ta tu te  p a s s e d  b y  th e  L e g is la tu r e .  I t  a ls o  

a p p e a r s  t h a t  t h e  D e p a r t m e n t  o f  L a w  h a s  c h o s e n  t o  ig n o r e  p r e c e d e n t  o f  its  

o f f ic e ,  a n d  a u th o r i t i e s  t h a t  its  o f f ic e  h a s  r e l ie d  u p o n  b e f o r e ,  in  a rg u in g  in  

th i s  c a se  t h a t  t h e  A q u a t i c  F a r m  A c t ,  t h a t  y o u  a re  a t t e m p t in g  t o  g e t 

A D F & G  t o  f o l lo w ,  is  u n c o n s t i tu t i o n a l .
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I f  t h a t  is  i n d e e d  t h e  p o s i t i o n  th a t  t h e  D e p a r t m e n t  o f  L a w  h a s  

c h o s e n  t o  t a k e  a g a in s t  y o u  in  th i s  c a se , w h a t  r e m e d ie s  d o  y o u  h a v e ?  I t  
a p p e a r s  t h a t  t h e r e  is  l i t t le  y o u  c a n  d o  e x c e p t  t o  h a v e  t h e  A t t o r n e y  G e n e r a l  

c h a n g e  i t s  p o s i t i o n ,  h a v e  t h e  G o v e r n o r  in te r v e n e ,  o r  r e d r e s s  t h i s  p r o b l e m  

t o  t h e  L e g is la tu r e .  I t  m a y  b e  p o s s ib le  t o  h a v e  t h e  A t t o r n e y  G e n e r a l  

in v e s t ig a te  t h e  a c t io n s  o f  t h e  a s s is ta n t  a t to r n e y  g e n e ra l  i n  t h i s  c a s e  t o  

d e te r m in e  if  t h e y  a re  c o n s i s t e n t  w i th  s ta te  a n d  D e p a r t m e n t  p o l ic ie s .

I n  P u b l i c  D e f e n d e r  A g e n c y  v . S u p e r io r  C o u r t . 5 3 4  P .2 d  9 4 7  (A la sk a  

1 9 7 5 ), t h e  p u b l i c  d e f e n d e r  a g e n c y  a p p e a le d  a  s u p e r io r  c o u r t 's  d e c i s io n  

o r d e r in g  t h e  a t t o r n e y  g e n e ra l 's  o f f ic e  t o  p r o s e c u te  a  f a t h e r  f o r  

n o n p a y m e n t  o f  c h i ld  s u p p o r t .  T h e  c o u r t  a d d r e s s e d  t h e  d u t i e s  o f  t h e  

a t to r n e y  g e n e r a l  u n d e r  A S  4 4 .2 3 .0 2 0 .

T h e  c o u r t  w r o t e  t h a t  " a n  a t to r n e y  g e n e ra l  is  e m p o w e r e d  t o  b r in g  
a n y  a c t io n  w h ic h  h e  th in k s  n e c e s s a r y  t o  p r o t e c t  t h e  p u b l i c  in t e r e s t ,  a n d  h e  

p o s s e s s e s  t h e  c o r o l l a r y  p o w e r  t o  m a k e  a n y  d i s p o s i t io n  o f  t h e  s ta t e 's  

l i t ig a t io n  w h ic h  h e  th i n k s  b e s t ."  I d .  a t  9 5 0  c i t in g  S ta te  v . F i n c h . 2 8 0  P .

9 1 0  (K a n s a s  1 9 2 9 ). " T h is  d is c r e t io n a r y  c o n t r o l  o v e r  t h e  le g a l  b u s in e s s  o f  

t h e  s ta te ,  b o t h  c iv il a n d  c r im in a l ,  in c lu d e s  t h e  in i t ia t io n ,  p r o s e c u t i o n  a n d  

d is p o s i t io n  o f  c a s e s ."  Id .

" W h e n  a n  a c t  is  c o m m i t t e d  t o  e x e c u tiv e  d i s c r e t io n ,  t h e  e x e r c is e  o f  

t h a t  d i s c r e t io n  w i t h i n  c o n s t i tu t i o n a l  b o u n d s  is  n o t  s u b je c t  t o  t h e  c o n t r o l  

o r  r e v ie w  o f  t h e  c o u r t s .  T o  in te r f e r e  w i th  t h a t  d i s c r e t io n  w o u l d  b e  a  

v io la t io n  o f  t h e  d o c t r in e  o f  s e p a r a t io n  o f  p o w e r s .  . ..  B o t h  f e d e r a l  a n d  

s ta te  c o u r t s  h a v e  . ..  h e ld  t h a t  t h e  A t t o r n e y  G e n e r a l  c a n n o t  b e  c o n t r o l l e d  

in  e i th e r  h is  d e c i s io n  o f  w h e t h e r  t o  p r o c e e d ,  o r  i n  h is  d i s p o s i t i o n  o f  t h e  

p r o c e e d in g ."  I d .  ( c i ta t io n s  o m i t te d ) .
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T h e  c o u r t  h e ld  t h a t  i t  d id  n o t  h a v e  t h e  " p o w e r  to  c o n t r o l  t h e  

e x e rc is e  o f  t h e  A t t o r n e y  G e n e r a l 's  d i s c r e t io n  as  t o  w h e t h e r  t h e  w ill  ta k e  

a c t io n  in  a n y  p a r t i c u la r  c a se s  o f  c o n t e m p t  f o r  n o n - s u p p o r t . "  I d .  a t 9 5 1 .

T h i s  m e a n s  t h a t  y o u  w o u ld  n o t  h a v e  m u c h  s u c c e s s  i n  a t t e m p t in g  t o  

h a v e  a  c o u r t  o r d e r  t h e  D e p a r tm e n t  o f  L a w  t o  t a k e  o r  n o t  t a k e  a  c e r t a in  

p o s i t io n .  T h e  P u b l ic  D e f e n d e r  c a s e  w o u ld  p r e v e n t  a  c o u rt: f r o m  d o in g  

th a t .  P le a s e  c a ll m e  t o  d is c u s s  th i s  le t te r ,  a n d  y o u r  p o s s ib le  o p t i o n s ,  a t 
y o u r  c o n v e n ie n c e .

V e r y  t r u ly  y o u r s ,

B r u c e  B . W e y h i& u c h

E n c lo s u r e
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■R-. •Rogtoart 

D ttve

S  Southeast 
A  . AUste

, M ission S ta ttm M : To develop, expand and enhance 
new and existing a iw fisheries In  Southeast Alaska.

F  Fisheries 
A A390datton

JWfe Decker, ExecuBVe DBeaof
Gig Decker, Executive Directsrls Assistant
aox 2138, Wrtrtgeil, AK 99929
Ph: W ?-S74-3tt0;flb« 507-374-4270
gigjuiit gflpttto5ta.net

Governor Knowles 
Office of tile Governor 
P.O. Box 110001 
Juneau, AK 99811/0001

January 8th, 2000

Dear Governor Knowles;

On behalf'of the Southeast Alaska Regional Dive Fisheries Association, or SARDFA, the 
Board of Directors would Ifke to request that the application period for aquatic farming 
(Jan. 1st - April 30th, 2001) be stayed until the litigation Alaska Trademark Shellfish vs. 
State of Alaska Is settled. The Board of Directors met on January Sm, 2000, and 
unanimously approved this request.

SARDFA does not believe It is .proper to hold an aquatic farm application period at this 
time for two reasons: (1.) there is pending litigation which may seriously alter the future 
of aquatic farming, (2) ADF&G has not adopted regulations .clarifying .the Aquatic Farm 
Act (AS 16.40.100-199).

SARDFA is participating in the above litigation In support of the State's denial of geoduck 
farm permits which would give the wild geoduck stocks to potential farmers for harvest 
and sale, adf&g has estimated the amount of wild stocks on these sties is 89i,ooo 
pounds. The commercial harvest for all of Southeast Alaska In 2000 was 400,000 
pounds-

ADF&G now has draft regulations regarding aquatic farming out for public review. 
ADF&G plans to have the regulations in place by April 15th, 2001. However, this time 
frame could easily be off, allowing potential aquatic farmers to apply for permits without 
regulations being In place to guide this process, This would leave the State open for 
further litigation In the future.

Please fully consider this request. If you have any questions regarding this request, 
please cor tact SARDFA's President, Dennis Watson (907-826-3275), as I will be out of 
the office between Jan, 9th and 27m.

S A R D F A  R E Q U E S T  T O  EXTEND 
A P P L IC A T IO N  P E R IO D  & R E S P O N S E



P4/27/2001 10:53 9078744270 GIG JULIE DECKER PAGE 03

Sincerely,

■jJLu U u A h

Decker, Executive Director

Cc; Frank Rue, Commissioner, ADF&G Chard copy & email)
Pat Pourchot, Commissioner, ADNR (hard copy & email)
Kevin Duffy, Deputy Commissioner, ADF&G (via email)
John Sisk, Governor's Aid (via email)
Steve White, Assistant Attorney General (via email).
Shannon O'FalIbn, Assistant Attorney General (via email)
Doug Mecum, Director of Commercial Fisheries, ADF&G (via email) 
GUyla McGrady, Aquatic Farm Coordinator, ADNR (via email)
Ken Imamura, Mariculture Coordinator, ADF&G (via email)
■Paul Grant, Attorney (via email)
SARDFA Board of Directors (via-email)
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S T A T E  O F  A L A S K A TONY KNOWLES, GOVERNOR

DEPARTMENT OF NATURAL RESOURCES 400 WILLOUGHBY AVENUE 
JUNEAU. ALASKA 99801-1796 
PHONE: (907) 465-2400 
FAX: (907) 405-3886

OFFICE OF THE COMMISSIONER

550 W 7mAVENUE, SUITE 1400 
ANCHORAGE. ALASKA 99501 
PHONE: (907) 269-S431 
FAX: (907) 269-8918

February 9,2001

Ms. Julie Decker, Executive Director
SARDFA
Box 2138
Wrangell, AK 99929

Subject: Aquatic Farm Application Opening, January 1,2001 through April 30,2001

Dear Ms. Decker:

The Governor has asked me to respond to your letter of January 8,2001 concerning the Aquatic Farm 
Application Opening now underway. I appreciate your concern that the opening conflicts with pending 
litigation as well as the Department of Fish and Game draft regulations on tire subject that are out for public
review.

The conflict you point out is real. Unfortunately, the Department of Natural Resources is required by 
regulation to schedule an opening every two years between January 1 and April 30 and therefore the current 
or. *\?ing is necessary to comply with those regulations.

I would note that the litigation you reference is specifically directed at on-bottom fisheries like geoduck, and 
suspended culture, such as oysters, is not involved. Therefore it could be fjgued that it would not be 
appropriate to delay or extend the entire application period when only a part of the industry is in question,

However, our regulations do involve the entire industry. The Department of Fish and Game hopes to have 
the regulations in effect by April 15. As you point out, that date could slip. The Department of Fish and 
Game held a workshop on February 7, to address the draft regulations and the final schedule for the 
regulations may be affected by the workshop discussions. Once we know the final schedule for the 
Department of Fish and Game’s regulations the Department of Natural Resources may extend or modify the 
dates of the Aquatic Farm Application Opening.

I hope this addresses some of your concern. I appreciate your interest.

Sincerely,

Commissioner

cc: Governor Tony Knowles
Commissioner Frank Rue, Department of Fish and Game 
Bob Loeffler, Direotor, Division of Mining, Land and Water

Develop, Conserve, and Enhance N a tu ra l Resources fo r  Present and Future Alaskans,
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THIRD SUPPLEM EN TAL NOTICE OF PROPOSED CHANGES IN THE REGULATIONS O F TH E 
ALASKA D EPA RTM EN T OF FISH AND GAM E

The Com m issioner o f the Alaska Departm ent of Fish and Game proposes to adopt regulation changes in 
Title 5 of the A laska Administrative Code, dealing with aquatic farming and shellfish hatcheries, including 
the following:

The following regulations in chapter 41 are proposed to be changed:

(1 )5  AAC 41.200 - clarifies the applicability of the regulations;
(2) 5 AAC 41.220 - clarifies and makes specific the requirements for applying for an aquatic farm  or 
shellfish hatchery operating permit;
(3) 5 AAC 41.230 - clarifies and makes specific when the departm ent can request additional inform ation 
from an applicant, and the consequences o f an applicant's failure to provide the additional inform ation;
(4) 5 AAC 41.240 - clarifies and makes specific the departm ent's process for the review o f applications, 
the criteria that will be applied when reviewing applications, decision deadlines, and requests for 
reconsideration;
(5) 5 AAC 41.250 - clarifies and makes specific the conditions that may be im posed in an aquatic farm or 
shellfish hatchery operating permit;
(6) 5 AAC 41.260 - clarifies the rules that govern inspection o f an aquatic farm or shellfish hatchery;
(7) 5 AAC 41.270 - clarifies the annual reporting duties o f an aquatic farm or shellfish hatchery perm it 
holder;
(8) 5 AAC 41.280 - clarifies and makes specific the rules that govern perm it renewal and perm it transfer;
(9) 5 AAC 41.290 - clarifies and makes specific the process for applying for a stock acquisition permit, the 
criteria for issuing a stock acquisition permit, the purposes for which a stock acquisition perm it will be 
issued, and the perm it conditions that may be placed on a stock acquisition permit;
(10) 5 AAC 41.400 - defines needed terms.

Chapter 41 is proposed to be changed by adding the following new sections:

1 of 3
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(1 1 )5  AAC 41.245 - governs when and under what circumstances an aquatic farm er can have access to 
wild resources on the farm site;
(12) 5 AAC 41.275 - governs an annual shellfish hatchery management plan;
(13) 5 AAC 41.295 - governs the transfer of aquatic plants and shellfish from or between an aquatic harm 
or shellfish hatchery;
(14) 5 AAC 41.210 and 5 AAC 41.300 are proposed to be repealed. The intended effect of the repeal of 5 
AAC 41.210 is to do away with an unnecessary regulation. The repeal of 5 AAC 41.300 is being proposed 
because the substance of the regulation has been incorporated into another section which is intended to 
make the process o f the transfer o f stock clearer.

This is the THIRD SUPPLEM EN TAL NOTICE adding to the SECOND N O TICE OF PROPOSED 
CHANGES that was issued on January 26, 2001, the SUPPLEM ENT N O T’ 7E O F PROPOSED 
CHANGES that was issued on January 3, 2001, and the NOTICE OF PROr U SED CHANGES that was 
issued on Decem ber 15, 2000 concerning these proposed regulation changes. This THIRD 
SUPPLEM ENTAL NOTICE is being issued to allow a p rb lic  comment period on the new draft 
regulations, that were revised by the departm ent after reviewing the public com m ents received during the 
previous public com m ent period, and to announce another public hearing.

You may com ment on the proposed regulation changes, including the potential costs to private persons o f 
complying with the proposed changes, by submitting written comments to Kenneth Imamura, M ariculture 
Coordinator for the Alaska D epartm ent of Fish and Game at ADF&G, Division o f Comm ercial Fisheries, 
Capital Office Park, 1255 W. 8th St., P.O. Box 25526, Juneau, Alaska 99802-5526; or by email to 
kenjm am ura@ fishgam e.slate.ak .us; or by fax to (907) 465-4168. The com m ents m ust be received no later 
than 5:00 p.m. on M arch 27, 2001.

A public hearing will be held in Juneau, Alaska on March 15, 2001 from 9:00 a.m. to 5:00 p.m. in the 
Commissioner's conference room at the A laska Department of Fish and Game Headquarters building at 
1255 West 8th Street, and teleconferenced to the Department of Fish and Game field offices in Kodiak, 
Homer, Soldotna, Anchorage, Cordova, Sitka, Petersburg, W rangell, Ketchikan, and Craig. At the March 
15th hearing, the departm ent will take public testimony and chair a panel of invited representatives of 
groups who are interested in the proposed regulatory changes to discuss the proposed changes. Persons 
interested in participating by phone at one of the above Fish and Game field offices should appear in 
person at the office location.

If you are a person w i'ii a disability who needs a special accommodation in order to participate in this 
process, please contact Kenneth Im am ura at the above mailing or e-mail address, or fax number, or by 
calling (907) 465-6150 no later than M arch 12, 2001 to ensure that any necessary accommodations can be 
provided.

For a copy of the proposed regulation changes, contact Kenneth Imamura at the above mail or e-mail 
address, or by fax number, or by calling (907) 465-6150, or go to the departm ent's website at 
w w w .state.ak.us/local/aknages/FlSH .G A M E/adfghom e.htm .

After the public com m ent period ends, the Alaska Department of Fish and Gam e will either adopt these or 
other provisions dealing with the sam e subject, without further notice, or decide to take no action on them. 
The language of the final regulations may be different from that of the proposed regulations. YOU 
SHOULD CO M M EN T DURING TH E TIM E ALLOW ED IF YOUR INTERESTS COULD BE 
AFFECTED.

Statutory Authority: AS 16.05.050; AS 16.05.092; AS 16.40.100; AS 16.05.340; AS 16.05.160.
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ADD ITIO NAL REGULATIONS NOTICE INFORM ATION (AS 44.62.190(d):

1. Adopting agency: Alaska D epartm ent o f Fish and Game.
2. Genera] subject o f regulation: Aquatic Farming.
3. Citation o f regulation: 5 AAC 41.200 - 5 AAC 41.400.
4. Reason for the proposed action:
( )  com pliance with federal law
( )  com pliance with new or changed state statute 
( )  com pliance with court order 
( )  developm ent o f program standards 
(X) other: R e-w rite o f regulations.
5. Program category and BRU affected: D epartm ent Programs

6. Cost o f im plem entation to the state agency and available funding (in thousands of dollars) 
Initial Year Subsequent
FY -01 Years 02 
Cost $ 50 $ 10 
General fund $ 50 $ 10 
Federal funds $ $
O ther funds 
Perm it Fees $ 25 $ -0-

7. The nam e o f the contact person for the regulations:

Nam e Ken Im am ura 
Title M.oriculture Coordinator 
A laska Du artm ent o f Fish and Game 
Address 1255 W est 8th Street 
Juneau, A laska 99802 
Telephone 907-465-6150

8. The origin o f the proposed action:

 staff o f state agency
 federal governm ent
 general public
 petition for regulation change
 X other Com m issioner of A laska D epartm ent o f Fish and Game

9. Date: D ecem ber 15, 2000 Prepared by:

Nam e (typed) Ken Imam ura 
Title (typed) M ariculture Coodinator 
Telephone: 907-465-6150
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(10) 5 AAC 41.245. govern when and under what circumstances an aquatic farm er can havfe access to wild 
resources on the farm site;

(11)5  AAC 41.295. govern the transfer of aquatic plants and shellfish from or between an aquatic harm or 
shellfish hatchery.

(12) 5 AAC 41.210 and 5 AAC 41.300. are proposed to be repealed The intended effect of the repeal o f 5 
AAC 41.210 is to do away with an unnecessary regulation. The repeal of 5 AAC 41.300 is being proposed 
because the substance of the regulation has been incorporated into another section which is intended to 
make the process o f the transfer of stock clearer

You may comment on the proposed regulation changes, including the potential costs to private persons o f 
complying with the proposed changes, by submitting written com ments to Kenneth Imam ura, M ariculture 
Coordinator for the Alaska Department of Fish and Game at ADF&G, D ivision of Comm ercial Fisheries, 
Capital Office Park, 1255 W. 8th St., P.O. Box 25526, Juneau, A laska 99802-5526; or by email to 
ken_imam ura@ fishgam e.state.ak.us; or by fax to (907) 465-4168. The com m ents must be received no later 
than 5:00 p.m. on January 18, 2001.

Oral or written com m ents also may be submitted at hearings to be held on January 4, 2001 in Ketchikan, 
Alaska at the Alaska Departm ent of Fish and Game conference room, at 2030 Sea Level Drive, from 6:30 
p.m. to 10:00 p.m. and on January 8, 2001 in Anchorage, A laska at the A laska D epartm ent o f Fish and 
Game Aerie conference room at 333 Raspberry Road from 6:30 p.m. to 10:00 p.m.

If you are a person with a disability who needs a special accom m odation in order to participate in this 
process, please contact Kenneth Imam ura at the above mailing or e-mail address, or fax number, or by 
calling (907) 465-6150 no later than Decem ber 28, 2000 ensure that any necessary accom m odations can be 
provided.

For a copy o f the proposed regulation changes, contact Kenneth Imamura at the above mail or e-mail 
address, or by fax number, or by calling (907) 465-6150, or go to the departm ent's website at 
www.state.ak.us/local/akpages/FISH.GA M E/adfghom e.htm .

After the public com m ent period ends, the A laska Department o f Fish and Game will either adopt these or 
other provisions dealing with the same subject, without’further notice, or decide to take no action on them. 
The language o f the final regulations may be different from that o f the proposed regulations. YOU 
SHOULD CO M M EN T DURING THE TIM E ALLOW ED IF YOL 1 TNTERESTS COULD BE 
AFFECTED.

Statutory Authority: AS 16.05.050; AS 16.05.092; AS 16.40.100; AS 16.05.340; AS 16.05.160.

Statutes Being Im plem ented, Interpreted, or M ade Specific: AS 16.40.100 - 16.40.199.

Fiscal Information: It is estimated that the proposed regulation changes will require increased 
appropriations as follows: FY 01, $25K; FY 02, $ 1 OK; FY 03, $50K; FY 04, $-0-.

D A T E :___________________ Ken Imamura
M ariculture Coordinator
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No Illcs attached

Title 5 Of The Alaska Administrative Code, Aquatic Farming

Category: Notices of Proposed Regulations Department: Fish & Game
Publish Date: 12/19/2000 Location: Statewide

Region: Statewide

Body of Notice:
The Com m issioner o f the Alaska D epanm ent o f Fish and Game proposes to adopt regulation changes in 
T itle 5 o f the A laska Administrative Code, dealing with aquatic farming, including the following:

The following regulations in chapter 41 are proposed to be changed to

(1) 5 AAC 41.200. clarify the applicability of the regulations;

(2) 5 AAC 41.220. clarify and make specific the requirements for applying for an aquatic farm operating 
permit;

(3) 5 A AC 41. 230. clarify and make specific when the department can request additional information from 
an applicant, and the consequences o f an applicant's failure to provide the additional information;

(4) 5 AAC 41.240. clarify and make specific the department's process for the review of applications, the 
criteria that will be applied when eviewing applications, decision deadlines, and requests for 
reconsideration;

(5) 5 AAC 41.250. clarify and make specific the conditions that may be imposed in an aquatic farm 
operating permit;

(6) 5 AAC 41.260. clarify the rules that govern inspection of an aquatic farm;

(7) 5 AAC 41.270. clarify the annual reporting duties o f an aquatic farm perm it holder;

(8) 5 AAC 41.280. clarify and make specific the rules that govern permit renewal and perm it transfer;

(9) 5 AAC 41.290, 5 AAC 41.300, and 5 AAC 41.400. clarify and make specific the process for applying 
for a stock acquisition permit, the criteria for issuing a stock acquisition perm it, the purposes for which a 
stock acquisition permit will be issued, and the permit conditions that may be placed on a slock acquisition 
permit; and define needed terms.

Chapter 41 is proposed to be changed by adding the following new sections that would
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Statutes Being Im plem ented, Interpreted, or Made Specific: AS 16.40.10U - 16.40.199.

Fiscal Information: It is estimated that the proposed regulation changes will require increased 
appropriations as follows: FY 01, $25K; FY 02, $10K; FY 03, $50K; FY 04, $-0-.

Steven G. M cGee, Fishery Biologist IV 

Revision H istory;
02/26/2001 03:46:15 P M  by M ary  S lone/O O C/AD FG /S ta lc/A laska/US

Home Pape Notices by: Departm ent I Location I Category I T it le  I Publish Date
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FISCAL NOTE

1. Regulation-adopting agency: Alaska D epartm ent of Fish and Game.
2. General subject of regulation: Aquatic Farm ing
3. Citation of regulation: 5 AAC 41 .200- 5 AAC 41.400.
4. Program category and BRU requiring appropriations: M ariculture/Aquatic Farming.
5. Estimated appropriations required (in thousands of dollars): Fifty.

Current F Y _ 0 1 _  N ext F Y _ 0 2 _  Next FY _ 0 3 _  Next FY _ 0 4 _
100 PERSONAL SERVICES 
200 TRAVEL 37 2 30 
300 CONTRACTUAL 5 5 
400 COM M ODITIES 4 8 4 
500 EQUIPM ENT 1111 
600 LAND A ND STRUCTURES 
700 GRANTS, CLAIM S, ETC.
TOTAL 50 10 50 -0-

6. Funding (in thousands of dollars): Fifty.

GENERAL FUND 25 10 50 -0- 
FEDERAL FUNDS
OTHER (specific source) Permitting Fees 25 25 
TOTAL 50 10 50 25

7. Positions:

PERM ANENT FULL-TIM E 
PART-TIM E/SEASONAL 
TOTAL NO. OF STA FF MONTHS

8. Description: Estim ated operating costs for M ariculture Program that will be incurred applying new 
regulations.

9. D a te :________________ Prepared b y :__________________

Ken Imamura
Telephone: (907) 465-6150 

Revision H istory;
12/19/2000 08:53:17 A M  by Marv Slone/OOCVADFG/Slalc/Alnska/US 
12/19/2000 08:54:40 A M  by Mtuy Stone/OOC/ADFG/Stnte/Alaska/US

Home Pape Notices by: Department I Location I Caleeoi v I Title I Publish Date

4 of 5 4/19/01 8:19 AM

http://notcs.state.ak.us/pn/pubnoiic.nsf...9c8e57c3e6d892569ba006242fl


I •

P i o n e e r s ’ H o m e s  &  A d v i s o r y  B o a r d  

L o n g e v i t y  B o n u s

D E P A R T M E N T  O F  A D M I N I S T R A T I O N  
D IV IS IO N  O F  A LA SK A  L O N G E V IT Y  P R O G R A M S

S T A T E  O F A L A SK A T o n y  Knowles, G o v e r n o r

PO Box 1]0211 
Juneau, A K  99811-0211

Phone (907)465-4400 

F A X  (907)465-4108
(907)465-8886

April 5, 2001

The H onorable Lesil M cGuire 
A laska State H ouse o f  Representatives 
A laska State Capitol 
Room 418
Juneau, A K  99801-1182 

Dear Representative M cGuire,

At the R egulations Review Comm ittee hearing last week you requested through your aide, Jim  
Pound, a copy o f  the P ioneers’ Home rate increase history and proposed schedule for future rate 
increases. The schedule is attached.

A lso, Mr. David Pree, Anchorage Pioneers’ Home (APH) resident, testified at the hearing about 
the funding o f  the APH heating, ventilation, and air conditioning (HVAC) upgrade project. Mr. 
Pree is a m em ber o f  the APH HVAC residents’ com m ittee and has attended num erous meetings 
and received com plete docum entation regarding the project. I have enclosed a copy o f  a letter 
from Dan Smith, Departm ent o f  Transportation (DOT) project m anager to Mr. Pree which 
indicates M r. P ree’s involvement and access to the HVAC documentation.

Mr. Pree has apparently been unable to fully appreciate the approach the legislature took to fund 
the HVAC project. In fact, there have been a num ber o f  factors which have im pacted the initial 
funding sources.

The division submitted a $1,488.1 supplemental budget request for the APH HVAC upgrade in 
early 2000. It w as approved for $1,130.0 ($250.0 A H FC; $440.0 FY00 Pioneers’ Home program 
receipts; $440.0 FY01 program  receipts). This plan under funded the division’s request by 
$358.1. Only $300.0 was available in FY00 program receipts. N o excess program receipts are 
anticipated for FY01. In the meanwhile the cost o f  the project was estimated at $1,550.0 leaving 
the project short funded by $1,000.0. The shortfall o f  $1,000.0 has been requested in the capital 
supplem ental budget.

I hope that this inform ation is helpful. Please contact me if  you need additional information.

Jam es L. Kohn 
Director



Pioneers' Homes Rate History

P i o n e e r s ’  H o m e  

E f f e c t i v e  D a t e R e s i d e n t i a l A s s i s t e d  L i v i n g S k i l l e d  N u r s i n g

1 9 5 4 $ 1 5 0 $ 1 9 5

J u l y  1 9 6 6 $ 1 8 0 $ 2 2 5

J u l y  1 9 7 6 $ 2 2 5 $ 2 7 5

O c t o b e r  1 9 8 3 $ 4 2 5 5 5 2 5

D e c e m b e r  1 9 8 9 $ 5 2 5 $ 6 3 0 5 8 0 0

F e b r u a r y  1 9 9 3 $ 6 0 0 $ 7 0 0 $ 8 8 0

F e b r u a r y  1 9 9 4 5 6 6 5 $ 7 8 0 $ 9 7 5

F e b r u a r y  1 9 9 5 $ 7 3 5 $ 8 6 0 $ 1 , 1 0 0

E f f e c t i v e  D a t e

C o o r d i n a t e d

S e r v i c e s

B a s i c  

A s s i s t e d  L i v i n g

E n h a n c e d  

A s s i s t e d  L i v i n g

A l z h e i m e r ' s  

&  D e m e n t i a  

R e l a t e d  D i s o r d e r s

C o m p r e h e n s i v e

S e r v i c e s

J u l y  1 9 9 6 $ 9 3 4 $ 1 , 2 8 9 $ 1 , 5 5 3 $ 1 , 5 7 9 $ 1 , 8 6 4

J u l y  1 9 9 7 $ 1 , 1 4 0 $ 1 , 7 2 0 $ 2 , 1 4 0 $ 2 , 2 0 0 $ 2 , 6 3 0

J u l y  1 9 9 8 $ 1 , 3 4 0 $ 2 , 1 5 0 $ 2 , 7 3 0 $ 2 , 8 1 5 $ 3 , 3 9 5

J u l y  1 9 9 9 $ 1 , 5 4 0 $ 2 , 5 8 0 $ 3 , 3 1 5 $ 3 , 4 3 0 $ 4 , 1 6 0

J u l y  2 0 0 0 $ 1 , 7 3 5 $ 3 , 0 0 5 $ 3 , 9 0 5 $ 4 , 0 4 0 $ 4 , 9 2 0

N o t e s  : J u l y  1 9 9 6  w a s  t h e  f i r s t  r a t e  i n c r e a s e  i n  t h e  P i o n e e r s '  H o m e s  A d v i s o r y  B o a r d s  s e v e n  y e a r  p l a n  t o  m o v e  

c h a r g i n g  P i o n e e r s '  H o m e s  r e s i d e n t  t h e  f u l l  c o s t  o f  c a r e .

A  p a y m e n t  a s s i s t a n c e  p r o g r a m  i s  a v a i l a b l e  f o r  r e s i d e n t s  w h o  c a n n o t  a f f o r d  t o  p a y  t h e  m o n t h l y  r a t e s .

P io n e e r s ' H o m e s  P ro p o s e d  R a te  In c re a se s

E f f e c t i v e  D a t e

C o o r d i n a t e d

S e r v i c e s

B a s i c  

A s s i s t e d  L i v i n g

E n h a n c e d  

A s s i s t e d  L i v i n g

A l z h e i m e r ' s  

&  D e m e n t i a  

R e l a t e d  D i s o r d e r s

C o m p r e h e n s i v e

S e r v i c e s

J u l y  2 0 0 1 $ 1 , 9 3 5 $ 3 , 4 3 5 $ 4 , 4 9 0 $ 4 , 6 5 5 $ 5 , 6 8 5

J u l y  2 0 0 2 $ 2 , 1 3 5 $ 3 , 8 6 5 $ 5 , 0 8 0 $ 5 , 2 7 0 5 6 , 4 5 0

P i o n e e r  H o m e  R a t e s



Apr 5 ’01 14. :43 P. 02

f a c s i m i l e  State of Alaska
P A G E  I o f : 1 Department of Transportation and Public Facilities

Central Region - Division of Construction &  Operations
Public Facilities Branch

to. David Pree DATE: February 13,2001
Anch. Pioneers’ Home Resident FILE MO;

tel. (907) 247-6175
fax no.: (907)343-7272

fkom: Dan Smith SUBJECT: Anch. Mooeer’s Horne Ventilation
Project Manager Project 54854

m ,  (907) 269-0809
KAXNOt (907) 269-0806 Request for Information

Hello David,
Thank you for your interest in this project. We appreciate your valuable input as well as that o f the 
other residents and the Resident Committee.

Rather than fa* the documents that you requested, I will bring a copy of the Professional Service 
Agreement and Statement o f Services that the Department has with MBA Consulting Engineers, Inc. 
to the Resident Meeting scheduled for tomorrow at 1:00pm. In addition to the document that you have 
requested we will have a copy o f  the Schematic Design and Cost Estimate that has been produced for 
the initial phase o f  thi6 project. In the Schematic Design submittal you can get a good idea of the 
solutions that have been developed to address all o f the known Humidification and Ventilation 
problems with the facility.

I look forward to discussing these solutions with you tomorrow.

ThankV  I w r "

Dan Smith

Xc: Gary Sheridan, DOA/DALP

L e t t e r  t o  D a v i d  P r e e  o n  V e n t i l a t i o n
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F A C T  S H E E T  
For

A N C B O R A G E  P IO N E E R S ’ H O M E  
V E N T IL A T IO N /H U M ID IF IC A T IO N  SY ST E M  U PG R A D E S

N ovem ber 2000

G en era l:

The Division has determined that the ventilation/hum idification system at the Anchorage 
P ioneers’ Home is in serious need o f  major upgrades and repairs. The identified problems 
are varied and complex, however, in general, the overall air quality o f  the building is not 
adequate to meet health needs o f  both residents and staff. In specific areas, air quality is 
well below standards and has caused com plaints ranging from dizziness, headaches, and 
vom iting to doctor’s excuses prohibiting some em ployees from w orking in certain areas. 
Based on known conditions the D ivision believes that it is im perative that this project be 
funded through the Fiscal Y ear 2001 budget process to ensure timely resolution o f  these 
conditions.

Justification:

1) A 1992 Building Condition Survey identified a broad variety o f  air quality issues and 
need for resolution. These conditions included:
•  Exhaust systems throughout facility (both M ain B ldg.-South and the N orth Addition) 

are insufficient to meet air quality requirem ents o f  residents and staff. Upgrade.
•  Ventilation system in the M ain B ldg.-South is inadequate and does not m eet required 

codes. Upgrade.
® Existing humidification system  in M ain B ldg.-South is totally nonfunctional; and,

nonexistent in the N orth Addition. U pgrade existing on South and add new on North.
•  Short-circuiting o f  boiler exhaust is occurring between boiler exhaust stacks and 

som e office windows at 2nd floor level. Relocate stacks.
•  K itchen Hood exhaust fan no t adequate, ducting does not meet code. R eplace fans, 

reroute duct through ro o f as required. An independent air quality study o f  the kitchen 
hood exhaust system w as perform ed in 1998, confirmed system w as not adequate, 
and airflow through the hood needed to be increased.

•  K itchen and laundry areas overheat in summer. Provide ventilation and cooling.
•  Oxygen storage room does no t contain exhaust fan and ducting. Provide.
•  Physical Therapy room in N orth  Addition has inadequate airflow. Increase air 

circulation.

2) Dishwashing room overheats and has lack o f  air circulation.
• 50%  o f  dishwashing em ployee physicians have issued w ork restrictions directing that 

they not be directed to w ork in dishwashing room due to poor air quality conditions.
•  Actual inspection during operations reveals exhausting o f  steam from dishw asher is 

very poor with inadequate fresh air make up.

1
A n c h .  P i o n e e r  H o m e  V e n t i l a t i o n



3) Parkview & Gardenview N eighborhoods, N orth Addition, lacks ventilation, exhausting 
and humidification.
•  In summer 1999 em ployees w orking in these areas complained o f  dizziness, 

headaches, vomiting, etc., and had loss o f  time. They felt it was due to air quality.
• The D epartm ent o f  Fnvironm ental Conservation (D EC) was engaged and conducted a 

voluntary testing in M ay-June 1999.
• D E C ’s findings W2re limited, however, their testing confirmed a lack o f  adequate 

fresh outdoor air supply and problems associated w ith inadequate hum idity levels. 
Such conditions could lead to increased discom fort and drying o f  mucous 
membranes, etc.

4) Complaints related to M ain Bldg. South Ventilation.
•  Num erous complaints o f  lack o f  fresh air and overheating were received throughout 

the sum m er in the M ain Bldg. South.
•  There is an excessive use o f  portable fans throughout facility to  im prove air quality 

conditions. Little is gained as fans usually circulate existing air that is already stale 
and overheated. M any are placed in door openings and on tables leading to tripping 
and falling hazards.

5) Complaints related to odors.
«* W hile the bldg. is well maintained by housekeeping staff, odor control is alm ost 

impossible due to  the lack o f  adequate exhausting o f  the building. This condition 
sheds negativity during visits by family and friends as well as creates an unpleasant 
atm osphere for residents and employees.

6) Bathing Rooms.
•  Tem peratures in bathing rooms reach and exceed 100 degrees during use that is 

unacceptable for resident and employee health.
•  Fresh air supply and exhausting is inadequate.

Update:

The Division subm itted a $1,488,100 supplemental budget request for the APH 
V entilation/Hum idification System Upgrade in early 2000. It was approved for 
$1,130,000 ($250,000 AHFC; $440,000 FY2000 program  receipts; $440,000 FY2001 
program receipts). This reduced our request by $358,100. W e took im m ediate action to 
begin the project with a Reim bursable Services Agreem ent to the D epartm ent o f  
Transportation in 2000 ($250,000 AHFC; $300,000 FY 2000 program  receipts). It was 
determined tha t we would not be able to  collect additional program  receipts in FY2000 
and that there would be shortfall in FY2001 program receipts. This in effect, leaves the 
project short approxim ately $1,000,000 to complete it ($1,488,100 original cost estim ate 
minus $550,000 available funds). The project is presently in design stage. A more 
definitive cost estimate will be made available by D ecem ber 30, 2000.
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The D ivision is seeking Capital Im provem ent Project funding in a Supplemental Budget 
Request for $1,000,000 to complete the project. It is evident the air quality problem s are 
signif icant and pose serious health problems to  residents and employees o f  the Home. 
Public relations are also jeopardized due to lack o f  ability to control unappealing odors 
that linger throughout the facility. It is not a question o f  better or more cleaning, it is a 
m atter o f  a proper air exchange system that presently does not exit.

Gary Sheridan, Consulting M anager, DALP

Action Required:
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Proposed Regulations

N a t u r a l  R e s o u r c e s

11 AAC 05. makes changes in fees for different types of plat copies. New technology allows for 
copies from microfilm to CD-ROM. Changes fees for various formats for obtaining digital images 
of recorded documents. Fees will also be changed for Uniform Commercial Code changes and 
search requests.

11 AAC 06 includes legibility and use of English as well as requirements for the documentation 
needed to file and record plats. It also makes changes to language including deleting ihe words 
"as prescribed by statute" in section .030 (b) (1) Cited Statutes: AS 34.65.030, .040, AS
40.15.010, AS 45.29.102, .501-.525, .702-.709 Public Comment N/A Written Comment by: 
05/15/01



P r o p o s e d  R e g u l a t i o n s

D e p a r t m e n t  o f  A d m i n i s t r a t i o n

2 AAC 41.015-Pioneer Home Fees-This is an increase of fees for the Pioneer Homes. The 
increase is between 12 and 15 percent. The change is designed to meet a gradual goal of 
having the residents cover all costs of the Pioneer Homes by FY 2003. Implemented statute AS
47.55.030. Public heanny 3/23/01 Written comments by 4/13/01

7 AAC 42-Changes will bring DOA Assisted Living Regulations up to H&SS regulations 7 AAC 
75, 47-will increase asst, living rates, clarify services, eligibility etc. 75-add "barrier crimes” 
conviction as an employment bar, improve safety, change liability insurance and professional 
liability insurance requirements, require additional training for staff add fees for non-compliance 
inspections clarify requirements edit reg jlations to bring up to date. Cited Statutes-AS
47.05.010, AS 47.24.017, AS 47.25.130, .170, .195, AS 47.33.005, .040, .070, .100, .400, .410, 
.540, .910, .920 Public Hearings 4/25, 5/2, 5/10, 5/11 Written Comment by 5/15/01

C o m m u n i t y  &  E c o n o m i c  D e v e l o p m e n t

Notice or inquiry
Regulatory Commission of Alaska
Long Distance Access Rate Differences. The RCA is seeking information on potential reform 
of the rules governing interstate and intrastate long distance access rules. Presently the 
interstate access charge is about 1.9 cents per minute and intrastate access charge in 13 cents 
per minute. This intrastate access charge may go up. The RCA believes that may be prevented 
with reform at the state level. Details can be found at http://www.state.ak.us/rca 
Order R-01-1 (1) Written Comments with details by 06/13/01. Those comments will be reviewed 
and additional comments must be submitted by 07/16/01. Public hearing on submitted 
comments: 08/01/01
3 AAC 52.200 makes certain Commission regulations applicable to all telephone utilities

3 AAC 52.333-.334 procedures for intrastate inter-exchange equal access and repealing current 
procedures for changing a subscribers intrastate inter-exchange carrier

3 AAC 53.260 repealing procedures for a subscriber to change local exchange 
telecommunications carrier

3 AAC 53.290- new procedures for changing a subscribers local exchange telecommunications 
carrier

3 AAC 53.190-new procedures for local and intra and interstate telecommunications carriers 
based on Federal Communications Commission regulations.

3 AAC 53.199 Defines terms and changes in 3 AAC 53.190
Cited Statutes: AS 42.05.141, .151 Public Hearing 05/25/01 Written Comment by 05/04/01

http://www.state.ak.us/rca


Pr.inosed Rugulntions Pg. 2

Division of Insurance

3 AAC 31.060-adds a $1,000 initial application fee and a $600 annual continuation fee for a 
certificate of authority for a joint title plant company. When two or more title companies work 
together. Cited Statutes: AS 21.06.250 & AS 21.66.210 Public Hearing N/A Written Comments 
by: 05/21/01

Board of Barbers
12 AAC 09.003-Transitional Licensure for Practitioners of body piercing and tattooing and 
permanent cosmetic coloring-The Board will issue the license to individuals who meet the 
requirements and pay the fee. Implemented Statute AS 08.13.030; Sec. 31, Ch. 93, SLA 2000 
Public Hearing N/A Written comments by 4/06/01

Board of Public Accountancy

12 AAC 44.300 changes in the amount of continuing education required for licensing renewal.

12 AAC 04.400 changes in what must be reported when renewing a license about continuing 
education participation

12 AAC 04.430 changes in the continuing education requirements necessary to reinstate an 
inactive license.

12 AAC 04.440 changes in the requirements for reinstatement of a lapsed license.
Cited Statutes: AS 08.04.425 & .440 Public Hearing N/A Written Comment by 05/01/01

3 AAC 134.060 & .150(a) Shared Fisheries Business Tax Program-distribution of funds will 
be changed to one-half of apportionment rather than proportionate to per capita. Only on half of 
the one half will be distributed to applicants in the beginning the remainder to be held until all 
appeals are resolved. Implemented Statute AS 29.60.450 Public Hearing N/A Written 
Comments 03/15/01

3 AAC 151.010- Safe Communications Program- New, additional reporting requirements for 
municipalities requesting payments under the safe communities program. Implemented Statute 
AS 29.60.350-.375 Public Comment N/A Written Comments by 03/15/01

3 AAC 130.042, .043, .044-State Revenue Sharing Program- Replace the current local head 
count census and housing unit method population estimates with Dept, of Labor estimates. 
There are also proposed changes relating to deadlines. Implemented Statute AS 29.060.010- 
.310 Public Hearing N/A Written Comments by 03/15/01



Proposed Regulations

Board of Dental Examiners

12 AAC 28.080-Filing Reports- report requirements by dentists and anesthesia team following a 
death in a dental office.

12 AAC 28.420- Report of continuing education-The board will alter the reporting on continuing 
education for dental hygienists

12 AAC 28.640-Mandatory Reporting-dentist will be required to report problems associated with 
a death of medical complications that occur after parenteral sedation has been used. 
Implemented Statutes AS 08.32.071, 0832.160, 08.36.070, 08.36.248, 08.36.250, 08.36.315  
Public Comments N/A Written Comments 3/8/01

12 AAC 28.500-Dental Hygienist Examinations-will alter examination requirements for dental 
hygienists.

12 AAC 28.610-Parenteral Sedation Permit-will alter the education and training requirements

12 AAC 28.620-Education, training and Certification-will comply with section .610

12 AAC 28.960 Registration of Dental Radiological Equipment-corrects date by which 
equipment must be registered and details on seal.

12 AAC 28.965-Inspection of Dental Radiological Equipment-approval of inspection forms and 
issuance of seals

12 AAC 28.970-Review of Application-adopts forms for registration and inspection of dental 
radiological equipment.
Cited Statutes AS 08.32.020, .060, AS 08.36.070, .075, .248, .315 Public Comment N/A 
Written Comment by: 05/14/01

12 AAC 02.150- Board of Chiropractic Examiners- establishing a specialty designation fee.

12 AAC 02.200- Board of Dispensing Opticians- changes in license and renewal fees

12 AAC 02.330- Board of Psychologist & Psych. Assoc, changes in license and renewal 
fees.

12 AAC 02.330- Board of Veterinary examiners- changes in license and renewal fees

12 AAC 02.370- Board of Certified Real estate Appraisers- changes in license and renewal 
fees
Cited Statutes- AS 08.20.180, .185, AS 08.71.120, .160, As 08.86.135 .140, AS 08.87.110,
.120, .310, AS 08.98.190 Public Hearings N/A Written Comment by 04/09/01



Proposed Regulations

Board of Nursing

12 AAC 44.705-Grounds for denial of nursing license based criminal history. Changes will 
create a new section that establishes specific crimes that may result in a denial of license of 
registered and practical nurses and certified nurse aides. Cited Statutes AS 08.68.100. .270, 
.331, .334 Public Comment N/A, Written Comment by: 04/30/01

State Medical Board
12 AAC 40.033- establishes requirements for inactive physician license

12 AAC 40.352- changes requirements for reinstating a lapsed paramedic license

12 AAC 40.473- changes requirements for reinstating a lapsed Physician Asst, license

12 AAC 40.963- establishes an expiration date for certain supporting documents submitted with 
an application for license.
Cited Statutes AS 08.64.100, .107, .313 Public Hearings N/A Written Comment by 04/07/01 

E d u c a t i o n  &  E a r l y  D e v e l o p m e n t

4 AAC 62 changes that will correct or clarify the r jles governing the health and safety of 
children in child care by revising provider qualifiestions and by lowering the adult/child ratio. 
Cited Statutes AS 14.07.020, .060, AS 14.37.020 Public Hearing: 06-07-01, Written Comment 
by: 05/18/01

4 AAC 12.010 changes in the costs of criminal background checks for teachers seeking 
certification bringing the cost in line with the Department of Public Safety charges.
Cited Statutes: AS 14.07.020 & .060 Public Hearing: 06/07/01 Written Comments by: 05/18/01

E n v i r o n m e n t a l  C o n s e r v a t i o n

Extension Notice Public Workshop 03/13/01 Written comments by 03/16/01
18 AAC 50. These regulations involve air quality for companies that are by design or location 
away from the mainstream parts of the state. They establish when public comment on air 
quality is required. Statute reference AS 44.46.025, AS 46.03.020 AS 46.14 Written Comment 
02/20/0-1—Rublic-Hearing-oiesed

18 AAC 90 (supplemental notice) -changes will require administrators of public and private 
schools to notify parents or guardians that pesticides are about to be used at the school. The 
regulations do not apply to antimicrobial pesticides and those that the children will be 
inaccessible to the children. Also requires that a notice is to be posted at the location and 
includes certain record keeping. Those applying pesticides must also meet new requirements 
for certified applicators. Cited Statutes: AS 46.03.330 & .730, Public Comment N/A Written 
Comment by: 05/29/01



Proposed Regulations Pq. S

F i s h  a n d  G a m e
5 AAC 39.135-Confidential Data Released Form Requirements-Requires Comm. Fish Entry 
Comm. Permit holder requesting fish ticket information for 3rd parties to use an ADF&G form. 
Implemented Statute AS 1 6 .0 5 .0 5 0  & .815 Public Comment N/A Written Comment 03/19/01

Commercial Fisheries Entry Commission

20 AAC 05.320-places in regulation the maximum number of entry permits in the SE AK and 
PWS herring purse seine fishery.

20 AAC 05.400-changes in gear codes for diving gear from the list of exceptions regarding 
interim use permit holder

20 AAC 05.425-allows interim use permit holders to file a renewal form electronically

20 AAC 05.560-allows interim use permit holders to sign and submit forms electronically

20 AAC 05.690-extinguishes a non-useable portion of a pot crab use permit when the permit is 
transferred.

20 AAC 05.1750- clarifies procedures with a permanent transfer of a , jrmit upon death of 
permit holder.

20 AAC 05.1910-updates charges for staff time and for shipping and handling. Cited Statutes: 
AS 16 .4 3 .100 , .1 1 0 , .1 5 0 , 170, 21 0 , .220 , .2 4 0  Public Comment: 0 4 /2 0 /0 1 , Written Comment by: 
05/01/01

H e a l t h  &  S o c i a l  S e r v i c e s

2 AAC 42, 7 AAC 47, 7 AAC 75-changes to assisted living regulations to make current and 
consistent with DOA regulations (See Administration)
7 AAC 07.045- this will establish and implement review standards for Certificate of need for 
nursing home beds. Review standards will also be established for seniors wishing to stay at 
home by increasing in home and community based services. Cited Statutes AS 18.07.031, 
.041, .043, .071, .081, .111 Public Hearing N/A Written Comment by 04/20/01

7 AAC 43-changes medicaid regulations to create a consumer directed care service program. 
Cited Statutes AS 4 3 .0 7 .0 3 0  Public Hearings 03/28/01, 04/05/01 Written comment by 04/12/01



F i l e d  R e g u l a t i o n s

C o m m u n i t y  &  E c o n o m i c  D e v e l o p m e n t  
Regulatory Commission of Alaska
3 AAC 52.355- Construction of facilities by intrastate interexchange telecommunications carriers 
for the origination and termination of service. Effective 3/9/01

Board of Occupational Licensing
12 AAC 02.965-Failure of a professional to meet continuing education requirements and how to 
reinstate license upon requirement completed. Effective 3/14/01

3 AAC 28 changes under the division of insurance for consumer credit insurance including 
disability, unemployment, and death Effective 07/02/01

3 AAC 99 changes to regulations referencing Alaska Industrial Development and Export 
Authority loans and leases Effective 02/08/01

12 AAC 75-changes to Occupational licensing requirements for Registered Guides and 
Transporters Effective 04/06/01

Board of Dental Examiners
12 AAC 28- Renewal and reinstatement of Professional licenses. Effective 03/14/01

12 AAC 28- changes to local anesthetics, professions dental issues and definitions Effective 
03/30/01

E d u c a t i o n

4 AAC 12.060 New requirements for teacher certification in French and German. Effective 
04/01/01

4 AAC 12.010 lowering teacher certificate fees to $90- Effective 03/02/01

4 AAC 06.740 Required scores on elementary school standardized tests 
Effective 03/16/01

20 AAC 15.945 Emergency Regulations made permanent- This continues the lower loan 
origination fee associated with Postsecondary Education student loans. Emergency 
Regulations took effect 12/18/00. Cited Statute: AS 14.43.120 Effective: 12/18/00

4 AAC 06- Chart of Accounts and Accounting Codes- Annual revision of Chart of Accounts 
and accounting codes for uniform accounting system statewide. Filed 04/17/01, effective 
05/17/01



20 AAC 15- Student Loan Disbursements and Authorizations of Institutions- Provisions to 
establish new loan awards and how that money is distributed. It further clarified appeal 
procedures and institution complaint procedures Filed: 04/18/10 Effective 04/27/01

E n v i r o n m e n t a l  C o n s e r v a t i o n

18 AAC 72 & 18 AAC 80-environmental concerns over smaller wastewater and public water 
systems regarding distance, inspections and monitoring Effective 03/25/01

F i s h  & G a m e

5 AAC 95-closure of Kaehemak Bay and Fox River area to on bottom mariculture. Effective 
04/12/01

Board of Game

5 AAC 85- Notice of spring meeting in Interior 3/02/01-3/16/01

Board of Fish

5 AAC 01.570- 5 AAC 75.076-Techincal corrections, corrections and corrections to the sport 
fishing logbook. Effective 3/11/01

5 AAC 93.320-Hatchery Salmon use Authorization-repealed Effective 3/09/01

5 AAC 01-5 AAC 77 Conversion of Latitude and Longitude-Technical corrections regarding 
conversion of latitude and longitude Effective 3/11/01

5 AAC 28.537-Opens a seven-day state season in Chignik (area L) for Pacific Cod immediate ly 
following the closure of the federal season. Effective 3/17/01

5 AAC 27.605-.965 Board of Fish regulations for Western Alaska Areas Herring Fishery.
Effective 04/04/01

Fish & Game
5 AAC 01, 28,35,47,75- Commercial and Sport Groundfish Fisheries technical 
regulations that includes Charter, and commercial. New log book procedures, b’
Cook Inlet clarification of the boards intent. Filed 04/19/01 Effective: 05/19/0")

20 AAC 05-Chatham Blackcod Longline Fishery Limits. Establishes thr 
number of area blackcod longline limited entry permits. Filed 04/17/01 Ef.

Filed Regula tions_________

Education (Cont.)



Filed Regulations Pq.3

Fish & Game and Natural Resources
5 AAC 95 & 11 AAC 20-closes the use of Personal Watercraft (jet skies, a certain motorized 
boats) in the Kaehemak Bay, and the Fox River critical habitat Areas. Cited Statutes:
AS 16.05.020, AS 16.20.500 AS 41.20.020 Effective: 05/03/01

H e a l t h  & S o c i a l  S e r v i c e s

7 AAC 71.145 & 7 ACC 72.010, .210, .290, .400-.900- Standards for the operation of a 
community mentai health facility. Effective 3/16/01

7 AAC 43.104, .108, .395, .453, .642, .830, .921, .922, .923, .926, .927, .942 Medical 
procedure coding and Relative Value units for 2001 in order to bill and for terminology Effective 
2/5/01

7 AAC 43.040, .075, .550, 552, .555, .557, .558, .560,. 1990- Establishes criteria for inpatient 
mental health treatment by updating Medicaid payment regulations and allows for a review and 
appeal to those payments based on the facility and the need. Cited Statutes As 47.05.010, AS
47.07.030, .040 Filed 03/20/01 Effective 04/19/01

L a b o r  a n d  W o r k f o r c e  D e v e l o p m e n t

8 AAC 85.225- permits department to collect unemployment overpayments by claim against the 
Permanent fund Dividend. Effective 3/3/01

N a t u r a l  R e s o u r c e s

11 AAC 80.065, .075, .085-Renewal requirements for pipeline right-of-way leasing. Effective 
1/11/01

11 AAC 05.010-eliminates fee for nominating RS-2477s

11 AAC 51 & .53 -repeals existing and establishes new regulations for'ne management of all 
public easements and RS-2477s including width and reservation standards. Also includes new 
rules for nominating and reviewing RS-2477s. Regulations also include give the Department the 
ability to restrict access in certain situations. Cited Statutes: AS 19.10.010, AS 19.30.400-.420, 
AS 38.04.058, .200, AS 38.05.127, AS 40.15.305 Filed: 04/03/01 Effective 05/03/01

P u b l i c  S a f e t y

13 AAC 85- amendments to the requirements for police and corrections officers. Effective 
04/12/01



Filed Regulations Pq.4

R e v e n u e

15 AAC 40 Motor Fuel Tax Regulations-Various changes to existing regulations designed to 
make the process easier for taxpayers. Effective 04/1/01


