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F I S C A L  N O T E
Bi Ai

No: 2
V ers io n :c sH JR  202  (JU D )

STA TE O F  ALASKA
1999 LE G ISL A T IV E  SESSION

( H )  P u b l is h  D a te :  9 / 2 7 / 9 9

Revision Date/Time (Note if correction) _______________
Title Constitutional Amendment: Subsistence

Dept. Affected
' b r u

Office of the Governor
Elective Operations

Component General and Primary
Sponsor

Requester

House Judiciary Committee

House Judiciary Committee Component Serial No. 22

Expenditures/Revenues (T h o u sa n d s  of Dollars)

Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY  2000 FY 2001 FY  2002 FY  2003 FY 2004 FY 2005
Personal Services
Travel
Contractual 1.5
Supplies
Equipment
Land & Structures
Grants & Claims
Miscellaneous

TO TAL OPERATING 0.0 1.5 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES

CHANGE IN REVENUES ( )

FUND SO U R CE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF 1.5
1005 GF/Program Receipts
1037 GF/Mental Health
Other (Specify Type)

TO TAL 0.0 1.5 0.0 0.0 0.0 0.0

Estimate o f any current year (FY99) cost: 

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separate page if necessary)
This figure in c ludes the  c o s t of providing inform ation a b o u t th 's  is su e  in the Official Election Pam phlet, a s  
required  by A S 15.58. H owever, only six m e a s u re s  can  b e  prin ted  on an  8-1/2 by 14 inch ballot. If th is 
m e a su re  req u ire s  printing an  8-1/2 by 18 inch ballot, th e  c o s t will in c re a se  by S22.0.

Prepared by Gail Fenumiai /  (y Phone 465-3935
Division Division of Elections

Approved by C  Lt. Governor Fran U lm e r J h ^ z -^ -g /^ -  
Agency Lieutenant Governor's Office

//-ft—
Date/Time 9/27/99 8:57 AM 

Date 9/27/99

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For further distribution information, call the Governor's Legislative Office

ina< 10/03)osrn'omixts/ova m n i t i n / i r r r r r  r s r \ n \ i  Page 1 of 1
C O M M I T T E E  C O P Y



B il l Version:
N o: 1

C S H JR  2 0 2 ( J UD)

F I S C A L  N O T E  (H) Publish Date: 9 / 2 7 / 9 9

Revision Date/Time (Note if correction) ______________
Title Constitutional amendment for a subsistence

STATE O F ALASKA
1999 LEG ISLA TIV E SESSION

Fish and Game

preference

Dept. Affected 
BRU ComFish, Boards. Subsistence
Component __________________________

Sponsor
Requester

House Rules
House Judiciary

Expenditures/Revenues

Component Serial No. 

(Thousands of Dollars)

Note: Amounts do not include Inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2000 FY  2001 FY 2002 FY 2003 FY 2004 FY  2005
Personal Services
Travel
Contractual
Supplies *
Equipment
Land & Structures
Grants & Claims .
Miscellaneous

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES I
ICHANGE IN REVENUES ( 10,000.0
FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts 
1037 GF/Mental Health 
Other (Specify Type)

10,000.0

TOTAL 10,000.0 0.0 0.0 0.0 0.0 • 0.0

Estimate of any current year (FY99) cost: 

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separata pago if  necessary)
If  th e  le g is la tu re  p la c e s  a  con s titu tion a l a m en dm en t b e fo re  th e  A la s k a n  v o te r s  b e fo r e  O c to b e r  1 ,19 99 , the U S  C o n gress  h as  a u th o r ize d  $ 1 0 ,0 0 0 .0  to  

g o  to  th e  S ta te  o f  A la s k a  to  im p le m e n t a  unified s ys tem  o f  s u b s is te n c e  m a n a g e m e n t  a n d  to  p ro v id e  support to the state  boards o f  f ish  a n d  g a m e  a n d  

loca l a n d  reg io n a l fish  a n d  g a m e  a d v is o r y  c om m ittees . T h e  au th o r iza tion  fo r  th e  d e p a r tm e n t  o f  fish  and  ga m e  to rece ive  and  e x p e n d  th e s e  fu n d s  is 

c o n ta in e d  In S e c t io n  8 o f  C h a p te r  84 S L A  99.

Prepared by Geron Bruce Phone 465-6143
Division Commissioner's Office Date/Time 09/27/99

Approved by Commissioner Frank Rue ( j "1 A t/w * Date 9/27/98
Agency Department of Fish and Game

. ._  . y  . . . . .

PREPARER  TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
Fo r  further d istribution  in fo rm a tion , c a ll th e  G o v e r n o r 's  L e g is la tiv e  O ffice

(Rov 10/08) ©Ofnfoon xls/OMB Page 1 of 1
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F I S C A L  N O T E
No. /

STATE OF ALASKA
1999 LEGISLATIVE SESSION

Bill V ersion : J S , y / l  ^ ° /

(S) Publish Date:

Revision Date/Time (Note if correction) ________________
Title Constitutional am endm ent for a su b s is ten ce

Fish and  G am e

Sponsor
R equester

preference

_ Dept. Affected _______
BRU ComFish, Boards. S ubsistence
Com ponent _______________________________

Rules
Governor

E x p en d itu res /R ev en u es

Com ponent Serial No. 

(Thousands of Dollars)
Note: Amounts do not include inflation un less otherw ise no ted  below.
OPERATING EXPENDITURES FY 2000 FY 2001 FY 2002 FY 2003 FY 2004 FY 2005
Personal Services
Travel
Contractual
Supplies
Equipment
Land & Structures
G rants & Claims
M iscellaneous

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES

CHANGE IN REVENUES ( 10,000.0
FUND SOURCE (Thousands of Dollars)
1002 Federal R eceipts
1003 GF Match
1004 GF
1005 G F/Program  R eceipts 
1037 GF/Mental Health 
O ther (Specify Type)

10.000.0

TOTAL 10,000.0 0.0 0.0 0.0 0.0 0.0

E stim a te  o f an y  c u rre n t y ea r (FY99) c o s t: 

POSITIONS
Full-time
Part-time
Tem porary

ANALYSIS: (Attach a separata page if necossary)
If (tie leg ist jtu re  p la ce s  a constitu tiona l a m e n d m e n t b e fo re  the A la s k a n  v o te r s  b e fo re  O c to b e r  1,1999. the  U S  C o n g ress  h a s  au th o r ized  S10,000.0 to 

g o  to tho  'j ta to  o f  A la s k a  to  im p lem en t a  un ified  s ys tem  o f  s u b s is te n c e  m a n a g e m e n t  a nd  to p ro v ide  support to the sta te  boards  o f  fish and  g a m e  and  

loca l a n d  reg iona l fish and  g a m e  a d v is o r y  c om m itte e s . T h e  au th o riza tion  fo r  th e  d ep a r tm en t o f  fish and g a m e  to re ce ive  and  e x p e n d  th e s e  fun ds  is 

con ta in eu  in S e c t io n  8 o f C h a p te r  84 S L A  99.

P repared  by 
Division

Approved by C om m issioner Frank Rue 
A gency

PR E P A R E R  T O  PRO V ID E A L ^ D ISTR IB U TIO N  C O P IE S  TO G O V E R N O R 'S  LEGISLATIVE O FFIC E
For further distribution information, call the Governor's Legislative Offlco

(Rov 10/M) SStnfomi <H/OM8 Page 1 of 1



N o. -2-

STATE OF ALASKA
1999 LEGISLATIVE SESSION

F I S C A L  N O T E  Bill V e rs io n : s S A  ^ o /

(S) Publish Date: 9 - 2.2.

R evision D ate/T im e (N ote  if co rrection) _________________
Title C onstitu tional A m endm ent: S u b s is te n c e

D ept. Affected^
' b r u

Office of th e  G overno r

S p o n so r

R e q u e s te r

Rules

Governor

E lective O p era tio n s
C o m p o n en t G en era l and  Prim ary

E x p e n d itu re s /R e v e n u e s

Component Serial No. 

(T h o u san d s  of Dollars)

22

Note: A m ounts do  no t inc lude  inflation u n le s s  o th erw ise  n o ted  below .
OPERATING E X PEN D ITU RES FY 2000 FY 2001 FY 2002 FY 2003 FY 2004 FY 2005
P e rso n a l S e rv ice s
Travel
C ontractual 1.5
Supp lies
Equipm ent
Land & S tru c tu re s
G ran ts & C laim s
M iscellaneous

TOTAL O PER A TIN G 0.0 1 .5 0.0 0.0 0.0 0.0

CAPITAL EX PEN D ITU RES

CHANGE IN R EV E N U E S (

1002 F ed era l R e c e ip ts
1003 G F  M atch
1004 G F

1005 G F /P ro g ram  R e c e ip ts  
1037 G F/M ental H ealth  
O ther (Specify Type)

1.5

TOTAL 0.0 1.5 0.0 0.0 0.0 0.0

E s tim a te  o f a n y  c u r r e n t  y e a r  (FY 99) c o s t :  

PO SITIO N S
Full-time
Part-tim e
T em porary

ANALYSIS: (Attach a separate page if necessary)
This figure inc ludes th e  c o s t of providing inform ation ab o u t this is su e  in the  Official Election Pam phlet, a s  
required by AS 15.58. H ow ever, only six m e a su re s  can  be  printed on an  8-1/2 by 14 inch ballot. If this 
m e a su re  requ ires printing an  8-1/2 by 18 inch ballot, the  c o s t  will in c re a se  by S22.0.

P re p a re d  by 
Division

G ail Fenum i 
Division o f E lec tions

P h o n e  465-3935
D ate/T im e 9 /21/99 9:28 AM 

D ate  9 /21/99A pproved b w g  Lt. G o v e rn o r F ran  — /
A gency L ieu ten an t G o v e rn o rs  c e

P R E P A R E R  T O  PROV ID E ALL DISTRIBUTION C O P IE S  TO G O V ER N O R 'S  LEGISLATIVE O FFIC E
For further distribution information, call the G overnor's Legislative Office

(Rov 10/00) 99fn(orm ils/OM9 Page 1 of 1



, , (*«».■. _ r* T>’Tony Knowles ro. box i 10001GOVERNOR .•■!)/! Junoau. Alaska 99811-0001
(907) -*65-3500 Fa* (907) 465-3532

S t a t e  o f  A l a s k a

OFFICE OF THE GOVERNOR 
JUNEaU

September 22, 1999

The Honorable Drue Pearce 
Senate President 
Alaska State Legislature 
State Capitol 
Juneau, AK 99801-1182

Dear Presid^t^piarce:

On October 1 the federal government will take over management of subsistence fishing 
on nearly 60 percent of Alaska’s rivers and lakes. That date will mark a historic reversal 
of Alaska’s independence. Our state will lose the right to manage a significant portion of 
the fish and wildlife within its borders, a right that was at the heart of the battle for 
Alaska Statehood. Today I am once again putting forward the only approach that will 
prevent this federal takeover—a simple, permissive constitutional amendment to be 
placed before the voters at the next general election.

In the past, the consequences of inaction by the Legislature have been postponed by the 
action of our Congressional delegation and the Secretary of Interior, but the messages 
from Washington now are loud and clear: No one is going to bail us out again; there are 
no more reprieves. Either the Legislature acts to bring the state into compliance with the 
provisions of ANILCA, or the federal government will expand its current management of 
game resources on federal lands to include the management of fisheries for subsistence 
on inland rivers and lakes within and adjacent to federal public lands.

The potential impact of fisheries management is far greater than that of game 
management. Because of the complexity of fishery management, the federal 
government's reach, under the federal case law principle of "extra-territoriality," could 
well extend to fish now managed by the state in waters distant from federal lands.

This joint resolution calls for a vote on a state constitutional amendment to permit a 
preference to rural residents for subsistence uses of renewable natural resources, a 
principle a majority of Alaskans support. Subsistence defines the special tie we as 
Alaskans have to our land. It makes us unique among the 50 states. In rural Alaska, 
subsistence is the special bond that defines the very essence of the rural way of life.



The language of the amendment is similar to what I have proposed in the past and what 
has been recommended by the Governor’s Subsistence Task Force and rural legislators. 
When the amendment is coupled with appropriate statutory changes, it will enable the 
state to comply with ANILCA, thereby retaining complete management of fish and 
regaining management of wildlife on all land and water in Alaska.

Over the years, we have studied many options for resolving the subsistence issue. Now, 
we are down to two. We can place a simple, permissive constitutional amendment on the 
ballot to be decided by Alaskans, or we can relinquish, without a whimper, some of our 
most precious assets to the heavy hand of federal management. There are no other 
alternatives.

Every public opinion survey says Alaskans want us to act to preserve state sovereignty 
and the culture of rural residents. As elected leaders, I urge you to demonstrate your faith 
in Alaskans by allowing a vote on this measure that will avert a federal takeover.

T h e  H o n o ra b le  D ru e  P e a rc e
S e p te m b e r  2 2 , 1999
P ag e  2

Sincerely,
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P L E A S E  P R IN T !  

N A M E
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C O M M I T T E E :  s e n a t e
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S u b j e c t  o f  m e e t i n g :

SJR201-CONST.AM: RURAL SUBSISTENCE 
PRIORITY
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P L E A S E  P R IN T !  

N A M E

C O M M I T T E E :  s e n a t e

R ES O U R C E S  

D A T E :  S E P T E M B E R  2 3 ,  1 9 9 9

SIGN-IN

S u b j e c t  o f  m e e t i n g :  ( j p

SJR201-CONST.AM: RURAL SUBSISTENCE 
PRIORITY
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T E S T IM O N Y  O F  M IK E  W ILLIA M S , C H A IR  

A L A S K A  IN T E R -T R IB A L  C O U N C IL
To the A laska Senate Committee on Natural Resources 

Septem ber 22, 1999

Mr. Chairman, members of the Committee:

Thank you for this opportunity to testify on behalf of the Alaska 

Inter-Tribal Council. AI-TC is a statewide tribal consortium that was 

established in 1993, around the time the Department of Interior 

published its list of 226 federally recognized Alaskan tribes. 180 of 

those tribes are members of AI-TC.

As you know, the issue of subsistence is of critical interest to 

Alaska's tribal peoples. I think it is important in this forum to draw 

your attention to the intent of Congress in including Title VIII as part of 

the Alaska National Interest Lands Conservation Act. The best and 

most accurate record of the legislative intent for ANILCA's subsistence 

title is contained in a presentation made to Congress on November 12, 

1980 by the House Manager for ANILCA, the late Congressman Morris 

Udall.
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Congressman Udall made reference to the fact that Title VIII grew 

directly out of Congress' wish to fulfill the promise it made to Alaska's 

Native people even as it extinguished our aboriginal hunting and fishing 

rights with the passage of the Alaska Native Claims Settlement Act of 

1971. Udall said:

"I am particularly proud of the subsistence language in [ANILCA] 

because it fully reflects the commitment that was made to the 

Alaska Native people at the beginning of the 95th Congress. At that 

time, we promised that any law would recognize the importance of 

subsistence and would contain management provisions which 

recognize the responsibility of the Federal government to protect the 

opportunity from generation to generation, so ihat Alaska Natives 

now engaged in subsistence uses, their descendants and their 

descendants' descendants, will determine for themselves their own 

cultural orientation and the rate and degree of evolution, if any, of 

their Alaska Native culture."

For those who have Criticized ANILCA's subsistence protections as a 

violation of the rights of Alaska's non-Native citizens, I wish to point
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out the next point made by Congressman Udall as he laid out Congress' 

intent in adopting Title VIII of ANILCA. He said:

"Although there are many non-Natives living a subsistence way of 

life in rural Alaska (which may be an important national value), the 

subsistence title would not be included in the bill if non-Native 

subsistence activities were the primary focus of concern. Rather, 

the subsistence title and the other subsistence provisions are 

included in recognition of the on-going responsibility of the Congress 

to protect the opportunity for continued subsistence uses in Alaska 

by the Alaska Native people, a responsibility [which is] consistent 

with our well recognized constitutional authority to manage Indian 

affairs."

In other words, Mr. Chairman, Title VIII of ANILCA did not happen in 

a vacuum -  nor was it an arbitrary step by the federal government to 

move in on the State's authority to manage its own fish and game. 

Alaska's tribes view Title VIII as a demonstration of the federal 

government's awareness of its trust responsibility to Alaska's 

indigenous populations -  our Alaskan tribes.
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Mr. Chairman, members of the Committee:

You all have been sworn to uphold the State's laws and its 

Constitution as part of your service to the people of the State of 

Alaska. Among Alaska's citizens are some 80,000 members of 226 

Alaskan tribes. Each of those tribes has a government of some sort 

that is distinct and separate from the city and borough governments 

established under Title 29 of State law. Some tribes re-established 

their governments with councils created according to the Indian 

Reorganization Act of 1936. Some tribes maintained their ancient 

traditional councils rather than re-organize as IRA councils. Some 

tribes call themselves the "Native Village of Such and Such". What 

they all have in common, however, is a government-to-government 

relationship with the United States that is mandated by the Indian 

Commerce clause of the United States Constitution.

'What does that have to do with subsistence?' you may ask. 'A 

great deal,' is our response. Titie VIII was included in ANILCA after a 

hard-fought battle between those protecting Native interests and those 

who said they stood for the State of Alaska's interests. In the end, 

Native people settled in good faith with the Congress and the State of
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Alaska accepting the agreement to institute a "rural" rather than a 

"Native" subsistence preference on Alaska's federal public lands. Title 

VIII was Congress' way of living up to that agreement.

The State, on the other hand, has yet to fulfill its own part of that 

agreement. Instead, we have seen Title VIII attacked as some sort of 

un-American or "un-Alaskan" conspiracy to rob non-Native Alaskans of 

their hunting and fishing rights.

We Alaskan tribes stand on our inherent right to maintain our 

communities, our tribal members and our way of life, which is 

supporting ourselves and enriching ourselves from our traditional lands 

and resources. We respect the authority of the State of Alaska 

inasmuch as it touches our lives -  but we do not support the State of 

Alaska when it attempts to undermine our authority as tribes, as tribal 

governments, nor do we support any attempt to diminish our tribal 

hunting, fishing and gathering rights.

For this reason, on September 2 I wrote to Interior Secretary Babbitt 

to inform him of AI-TC's opposition to any legislative resolution that 

would "permit" rather than "require" the Alaska Legislature to bring

Testimony o f  M ike W illiams, Chair 
Alaska Inter-Tribal Council 

To the Alaska Senate Committee on Natural Resources 
September 22, 1999 -  Page 5



State laws into compliance with the federal subsistence protections 

contained in Title VIII of ANILCA. Mr. Chairman, I would like to submit 

a copy of that letter along with my testimony, to be included in the 

record of this hearing.

Alaska's tribes wish you, Mr. Chairman, members of this 

Committee, and the rest of your colleagues in the Alaska Senate and 

Alaska House, the best of luck and the guidance of your God as you 

address the subsistence issue this week.

Thank you once again for this opportunity to testify.

M W :m e
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431 W. 7th Avenue, Suite 201, Anchorage, Alaska 99501 I 
Telephone 907/563-9334 • Fax 907/563-9337 • Toll Free: 1-683-560-ATTC

m •
Secretary Babbitt
U.S. Department of the Interior
Washington, DC

Dear Secretary Babbitt

As you know Governor Tony Knowles has called for a special legislative session on subsistence to be convened at 
1:00pm. on September 22,1999. At that time the governor is expected to propose that the Legislature adopt a 
resolution allowing the question to be placed before Alaska’s voters in the 2000 general election, in the form of a 
constitutional amendment.

The constitutional amendment proposed by Governor Knowles contains language that permits rattier than requires 
the Legislature to enact State statutes to comply with the current federal subsistence protections contained in the 
Alaska Lands Act [ANILCA, Title VH1J. The-Alaska Inter-Tribal Council cannot and will not support this (or any 
other permissive amendment to the State constitution) for the following reasons:

• A permissive constitutional amendment does not require the passage of a statute to bring the State into 
compliance with ANILCA, and thereby moves the onus for protection of tribal hunting and fishing from its 
proper place within the Department of Interior, to the discretion of the Alaska State Legislature. This would 
directly violate the govermnent-to-govemment relationship between Alaska’s tribes and the federal government 
and would amount to an abrogation of your responsibility and authority to take action on behalf of the tribes in 
this matter.

• It is futile to expect the current legislative majority to take action based on a permissive direction from Alaska’s 
voting populace, given their inability to succeed in addressing the question over the past decade. A permissive 
constitutional amendment begs the question, “Why should Alaska’s voters direct the Legislature to use their 
own discretion?”

• The adoption of a permissive constitutional amendment will create a de facto extension of the current 
moratorium on federal subsistence management to December.1,2000. Alaska’s tribes opposed the initial 
moratorium and have been vociferous in their opposition to its three extensions. The prospect of allowing a 
hostile Legislature to have an additional fourteen months to pursue amendments to ANILCA does not tempt us 
to support a permissive constitutional amendment '

• A permissive constitutional amendment will effectively put the question of subsistence “on hold” to be decided 
by the next (and potentially Republican) administration. That is a daunting prospect for Alaska’s tribes, who 
have supported your efforts to ensure that this issue is settled “on your watch”.

We recognize this has been a more than difficult issue for your administration to deal with. We are aware that 
Governor Knowles would view almost any constitutional amendment adopted by the current Legislature as a 
positive step -  but we would like to remind you and the governor of what is at stake for those who will be most 
directly impacted by any resolution of this matter. Thank you for your attention and consideration.

Sincerely,

M ik e  W ill ia m s

Chairman

Advocating for Tribal Governments across Alaska



I am  a d d re ss in g  th is te s t im o n y  to  th o se  in d iv id u a ls  w ith  the  p o lit ica l s tren g th  to  a lter fo reve r  the 

su b s is te n c e  l i fe s ty le  tha t h a s b een  p a sse d  d o w n  to m e  b y  a n c e s to r s  o f  th o u sa n d s o f  years and m y  

inheren t r ig h t w h ic h  I am  n o w  fo rce d  to  d e fend .

M y  nam e is  E le a n o r  D e m e n ti and I am  a m e m b e r  o f  the  A h tn a  R e g io n a l Co rp o ra tio n  and an 

A th a b a sc a n  N a t iv e  A m e r ic a n . I l iv e  at “Y c d a te n e ’N a ” o r  a p la ce  k n o w n  to  m o s t  o f  y o u  as 

“C a n tw e l l”. Y e d a te n e ’N a  is  an A th a b a sc a n  “p la ce  n a m e ” d e sc r ip t iv e  o f  the land itse lf. 

D e s c r ip t iv e  o f  the  m o u n ta in s, r iv e r s  and  la n d fo rm s o f  tha t area, and  re fe rred  to  b y  that nam e b y  
m y  p e o p le  fo r an e stim a te d  6 -8 0 0 0  ye a rs. O u r  p e o p le  u se d  p la ce  n a m e s to  d ire c t each  o ther to  

h u n tin g  g ro u n d s  and areas p ro ve n  to  su s ta in  su rv iva l, b e ca u se , a s y o u  k n ow , w e  w ere  a hu n tin g  

and  g a th e rin g  cu ltu re , and  a lth o u g h  w e  h a ve  a cce p te d  w e ste rn  cu ltu re  fo r  w h a t it is , w e  are n o t 

w il l in g  to  re lin q u ish  o u r r ig h t to  p ro v id e  fo r  o u r fa m i ly ’s  in  th e  m a n n e r  w e  k n o w  i s  o n e  o f  the  la st 

r ig h ts  o f  o u r cu ltu re .

Y e d a te n e 'N a  i s  lo ca te d  o n  th e  c o m e r  o f  the Parks and  D e n a li h ig h w a y s . A s  th is  h u n tin g  season  

p a sse s  and  h u n d red s o f  hu n te rs d e sce n d  on  o u r  land I h a ve  to  w o n d e r  w h e re  th e y  g o  w hen  they  
are n o t in  the  village . I l iv e  h e re  ye a r-ro u n d , I am  n o t p a ss in g  th ro u g h  n o r am  1 here  fo r  th e  so le  

p u rp o se  o f  a hunt. Y e s ,  I  d id  c h o o se  to  liv e  here, a s  d id  m y  a n c e s to r s  and  a s  d o  m y  ch ild ren , and 

y e s ,  th is  is  a rural area. B u t  I d o n ’t fee l tha t l iv in g  in  a rural area sh o u ld  requ ire  m y  n a tive  
su b s is te n c e  l i fe s ty le  be  th rea tened  a n d  I w ill f ig h t fo r  the  r ig h t to  co n tin u e  m y  su b s is te n ce  

l i fe s ty le  in  the  land  tha t i s  m y  hom e.

I am  d isco u ra g e d  b y  4 0 ’ recrea tiona l v e h ic le s  p u llin g  2 -4  fo u r  w h e e le rs, a s I ca n 't  b e lie ve  th ey  

rea lly  n eed  that m eat. I h u n t b e ca u se  it  i s  n e ce ssa ry  and  I am  a c c u s to m e d  to the ta ste  o f  m o o se  
and  ca ribo u . T h i s  is  th e  fo o d  I g re w  up  w ith  and fe d  m y  ch ild re n  th e ir  en tire  live s. A s  the 

m a jo r ity  o f  the  loca l h u n te rs  c o m e  horne  e m p ty  h a n d ed  and  th e  lo ca l F i s h  and  G a m e  o ffic ia l 

c o n f is c a te s  o n e  to  tw o  illega l k i l ls  a d a y , 1 h a ve  to  w o n d e r  “W h a t  is  w ro n g  w ith  these  peop le , 
ha ve  th e y  no  re sp e c t fo r  w h a t G o d  p ro v id e s”? I had the  m is fo r tu n e  to  v ie w  an illega l kill and as I 
lo o k e d  at th is  u n re co g n iza b le  m a s s  o f  d irt, g ra ss  and le a ve s  I w a s  s tu n n e d  to  rea lize  I w a s lo o k in g  

at a rib  cage. T h e  w a ste  is  s ick e n in g . 1 am  u na b le  to  m u s te r  a n y  s y m p a th y  fo r  the hun ter 

r e sp o n s ib le  fo r  that k ill, n o r  w ill  I b e lie v e  he o r sh e  w a s  a su b s is te n c e  hunter. 1 d o  not, how ever, 

d isp u te  tha t p e r s o n 's  r ig h t to  hunt, w h e th e r  it be  fo r  sp o r t  o r  su b s is te n ce . I d o  no t b e lie ve  in  sp o rt 
h u n tin g  b u t I am  n o t d isp u tin g  a p e r so n ’ s  r ig h t to  d o  it. I a m  s im p ly  a su b s is te n c e  hun ter and 

ca n n o t u n d e rsta n d  the  d e s ire  to  k ill an a n im a l u n le ss  it is  to  p ro v id e  fo r  m y  fa m ily  and  su sta in  ou r 

l i fe s ty le .

W e  need th e  p ro te c tio n  o f  a C o n s ti tu t io n a l A m e n d m e n t  fo r  rural p re fe rence . N o t  b ecau se  o f  

where w e  l iv e  bu t to  p ro te c t th e  way w e  live. W e  h a ve  li tt le  le ft  o f  o u r  cu ltu re s  and  o n ly  have  

been  ab le  to  keep  h o ld  o f  su b s is te n c e  b e ca u se  it i s  s u c h  a  la rge  part o f  w h ich  w e  as A la sk a n  
N a t iv e  P e o p le  are and  h a ve  rem a in ed  fo r  th o u sa n d s o f  yea rs. T o  th o se  w h o  c la im  a  rural 

p re fe ren ce  fo r  su b s is te n c e  h u n tin g  is  u n fa ir  trea tm en t o f  urban re s id e n ts , p lea se  re co n sid e r  and  try 
to  u n d erstan d  h o w  inh eren t s u b s is te n c e  is to  ou r cu ltu re  and  w h a t it w ill m ean i f  w e  A la sk a n  

N a t iv e s  lo se  it.

R e sp e c t fu l ly ,  r \

E le a n o r  D e m e n ti 

N a t iv e  V i l la g e  o f  C a n tw e ll
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KAWERAK, INC.
RESOLUTION NO. q  V -o< f

TITLE: Kawerak's position on Subsistence

'i WHEREAS. Kawerak, Incorporated is the regional Native non-profit consortium, 
authorized by the region’s twenty federally recognized tribes to provide services 
throughout the Bering Straits Region of Alaska;

WHEREAS, the Alaska Native people of the Bering Straits Region have depended on 
animal and plant resources for thousands of years to provide sustenance for themselves 
and their families;

7 WHEREAS, to this day the cultures of Alaska’s indigenous people continue to be 
based on hunting, fishing and gathering activities, while the technology has changed, 
our dependence on the resources has not;

T WHEREAS, ur non-Native friends, family members and neighbors in rural Alaska 
also depend on subsistence resources to feed their families;

WHEREAS, subsistence is primary and essential to the economy of rural Alaska;

* WHEREAS, our ability to gather food and live off the land today and on into the future 
is core to our identity as Native peoples, our culture and spiritual well being;

7 WHEREAS, our ability to live our culture is a basic human right, one which Congress 
sought to protect when it passed the Alaska National Interest Conservation Act in 1980 
which provided a preference for subsistence use of resources on federal lands in rural 
Alaska;

WHEREAS, in 1989 the Alaska Supreme Court ruled that the Alaska Subsistence law 
which provided a rural preference was unconstitutional;

WHEREAS, in 1990 the federal government took over management of subsistence 
hunting on federal lands;

WHEREAS, since 1990 v/e have had dual management in the State of Alaska with the 
Federal Government managing subsistence on federal lands and the State of Alaska 
managing fish and game on state lands and navigable waters;



WHEREAS, in 1994, the Ninth Circuit Court of Appeals ruled that the subsistence 
priority applies to those navigable waters in which the United States has reserved water 
rights; _ . •

WHEREAS, for the past two years, the Alaska Congressional delegation has placed a 
moratorium on spending federal funds to implement final federal regulations for 
managing subsistence fishing in federal reserved water;

> WHEREAS, even though a majority of Alaska’s voters favor a constitutional 
amendment for subsistence, the Alaska State Legislature has consistently refused to 
place a constitutional amendment on the ballot and has abrogated its responsibilities to
deal with this issue at the State level for the past seven years;

■

WHEREAS, under state law, all ALoka residents in the State of Alaska are considered 
to be subsistence users and all are eligible to apply for a Tier II hunting permit during 
times of resource shortage;

* NOW THEREFORE BE IT RESOLVED that Kawerak opposes any amendments to 
ANILCA except those that strengthen rural and Native subsistence protections;

*■ BE IT FURTHER RESOLVED that Kawerak will support a state constitutional 
arriendment if one is placed on the ballot which:

1) contains language that a rural preference shall be provided,
2) will strengthen rural and Native subsistence protections;

^  BE IT FURTHER RESOLVED that Kawerak shall seek to insure that the 
accompanying legislation shall:

1) provide for a strong regional council system similar to the federal model;
2) allows co-management initiatives between Rural and Native Alaskans, their 

representative bodies and the State of Alaska.

X' BE IT FURTHER RESOLVED that Kawerak will strongly object to any constitutional 
amendment that would adversely affect rural subsistence priority;

BE IT FURTHER RESOLVED that Kawerak will appropriate necessary resources to 
protect the rural subsistence priority.

PASSED AND APPROVED by Kawerak board on this day of April, 1998 at a 
regularly scheduled quarterly meeting.

Robert Keith, Chairman of Kawerak Board 

ATTEST:
S ecre tary  9



SUMMARY OF PO IN TS  
BOARD OF F IS H E R IE S  P O SIT IO N  PAPER ON SU B SIST EN C E

The B o a rd  o f  F i s h e r i e s  h a s  p r e p a r e d  a  P o s i t i o n  P a p e r  
on t h e  p e n d in g  f e d e r a l  t a k e o v e r  o f  A l a s k a 's  s u b s i s t e n c e  
f i s h e r i e s  w h ic h  i s  a v a i l a b l e  on  r e q u e s t .  The f o l l o w i n g  i s  
a Summary o f  t h a t  P o s i t i o n  P a p e r .

1) The- B o a rd  o f  F i s h e r i e s  r e g u l a t e s  a l l  o f  A l a s k a 's
f i s h e r i e s :  s u b s i s t e n c e ,  p e r s o n a l  u s e ,  c o m m e rc ia l ,  s p o r t
an d  g u id e d  s p o r t .  The B o a rd  i s  u n i q u e l y  q u a l i f i e d  t o  
com m ent on  t h e  e f f e c t s  o f  a f e d e r a l  s u b s i s t e n c e  t a k e o v e r .

- I f  t h e  f e d e r a l  g o v e rn m e n t t a k e s  o v e r  s u b s i s t e n c e  
f i s h e r i e s  i n  A la s k a ,  t h e  e f f e c t s  on c u r  b i l l i o n
d o l l a r  c o m m e rc ia l  f i s h e r i e s  an d  o u r  m u l t i - h u n d r e d  
m i l l i o n  d o l l a r  s p o r t  f i s h e r i e s  i s  i n c a l c u l a b l e .

-T h e  B o a rd  t a k e s  c o m p re h e n s iv e  a p p r o a c h  t o  a l l  
f i s h e r i e s  when a d o p t in g  r e g u l a t i o n s .  F e d e r a l  
m an ag em en t o f  s u b s i s t e n c e  f i s h e r i e s  w i l l  b e  d o n e  
w i t h o u t  r e g a r d  t o  t h e  e f f e c t  on o t h e r  f i s h e r i e s .

2) A l l  m em bers o f  t h e  p u b l i c  h a v e  e a s y  a c c e s s  a n d  f u l l
p a r t i c i p a t i o n  i n  t h e  m an ag em en t a n d  r e g u l a t i o n  p r o c e s s e s  
o f  A l a s k a 's  f i s h e r i e s .

- T h e r e  w i l l  b e  v i r t u a l l y  n o  a c c e s s  t o  t h e  F e d e r a l  
S u b s i s t e n c e  B o a rd  f o r  m o s t A la s k a n s .

- E f f o r t s  b y  t h e  B o a rd  o f  F i s h e r i e s  t o  w ork  w i th  t h e  
F e d e r a l  S u b s i s t e n c e  B o a rd  w e re  r e b u f f e d  b y  t h e  
F e d e r a l  S u b s i s t e n c e  B o a rd

3) T h e re  i s  c u r r e n t l y  a s u b s i s t e n c e  p r i o r i t y  i n  e f f e c t  i n  
t h e  S t a t e  o f  A la s k a  w h ic h  t h e  B o a rd  r e c o g n i z e s  a n d  
s t r o n g l y  s u p p o r t s .

- I f  a r u r a l  o r  p l a c e  o f  r e s i d e n c e  p r i o r i t y  f o r  
s u b s i s t e n c e  i s  e s t a b l i s h e d  i n  A la s k a ,  t h e r e  w i l l  b e  
v i r t u a l l y  no  c h a n g e  i n  t h e  r e g u l a t i o n  a n d  m an ag em en t 
o f  A l a s k a 's  f i s h e r i e s .



4) A l a s k a 's  p e r s o n a l  u s e  f i s h e r i e s  a r e  i n  s u b s t a n t i a l  
j e o p a r d y  i f  t h e  f e d e r a l  g o v e rn m e n t t a k e s  o v e r  s u b s i s t e n c e  
m a n a g e m e n t.

-T h e  p e r s o n a l  u s e  f i s h e r i e s  a f f o r d  A la s k a  r e s i d e n t s  
o p p o r t u n i t y  t o  h a r v e s t  s u b s t a n t i a l  n u m b e rs  o f  sa lm o n  
f o r  p e r s o n a l  c o n s u m p tio n .

-T h e  K e n a i R i v e r  a n d  t h e  C o p p e r R iv e r  D ip  N e t 
F i s h e r i e s  a r e  b o th  a t  r i s k .

CONCLUSION

. The B o a rd  o f  F i s h e r i e s  b e l i e v e s  t h a t  we, a s  a .S ta te ,  
s h o u ld  t a k e s  a l l  s t e p s  n e c e s s a r y  t o  a v o id  a f e d e r a l  t a k e  
o v e r  o f  o u r  s u b s i s t e n c e  f i s h e r i e s .  B o a rd  m em bers a r e  
p r e s e n t  i n  J u n e a u  t o  r e s p o n d  t o  a n y  i n q u i r e s  f ro m  t h e  
L e g i s l a t u r e .



POSITION PAPER ON SUBSISTENCE 
ALASKA BOARD OF “F IS H E R IE S

FOR CONSIDERATION BY THE MEMBERS OF 
THE ALASKA STATE LEGISLATURE

In response to questions from some of Alaska's Legislators the 
Chairman and Vice Chairman of the Board of Fisheries prepared this 
Position Paper for presentation to the Legislature. The Position 
Paper has been reviewed and approved by the other members of the 
Board of Fisheries.

The Board of Fisheries consists of seven (7) members. These 
members have a wide perspective on Alaska's fisheries. Some members 
live in rural areas, while others live in urban areas. Some members 
are subsistence users. Some are native. Some are non-native. 
Regardless of their differences, all .Board members support this 
Position Paper.

As the public body charged with the regulation of subsistence, 
personal use, sport, guided sport and commercial fisheries 
throughout the state of Alaska, the Beard of Fisheries is uniquely 
qualified to comment on the existing subsistence practices of the 
state of Alaska and the effects of the pending federal take over of 
Alaska's subsistence fisheries. While the federal take over of 
Alaska's fisheries purportedly effects only navigable waters that 
flow adjacent to and through federal lands, the reach of the
federal take over will extend into every aspect of every fishery in 
Alaska. In short, allowing a federal take over of Alaska's 
fisheries will take the state back to territorial days when the 
federal government managed (many say mismanaged) Alaska's 
fisheries. The history of Alaska's statehood efforts is that 
management of our own resources was a primary objective of
statehood.

The points outlined below are based on the Board's
considerable experience and knowledge in regulating Alaska's 
numerous and diverse fisheries, including all of its extensive 
subsistence fisheries. These points are also based on the Board's 
specific efforts, made during the last nine (9) months, to reach 
agreements with the Federal Subsistence Board on fish management 
practices. The Board's efforts were directed towards the
establishment of a dual management system which would protect the 
fish resources, all of the fisheries of the state and those 
dependent upon them. All of these efforts were rebuffed by the 
Federal Subsistence Board which rejected any and all dual 
management proposals. Frankly, the Federal Board is simply not
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interested in having the state involved in the management of 
subsistence fisheries within its jurisdiction.

This short Position Paper is not the place to try to detail 
all of the specific facts which support the points made below. 
However, the Board will have its Vice Chairman in Juneau during the 
special session to provide detailed information which supports 
these points should the Legislature wish to hear from the Board. It 
is the Board's hope that the Legislature will consider this 
Position Paper in its deliberations and, to the extent that it has 
questions about the Board's position, it will ask the Vice Chairman 
for additional information.

The Board asks you to consider the following points:

1) Alaska currently has the best regulated and managed 
fisheries in the United States, if not in the world. Year after 
year of record salmon returns since statehood conclusively 
demonstrate this fact. Despite some concerns in some areas of the 
state, Alaska's record on salmon fishery regulation and management 
is the envy of every other state. This year, for example, the Board 
of Fisheries received an award as the best fisheries regulatory 
body in the western United States based on its sustainable 
fisheries work and the development of its committee process. The 
Board of Fisheries and the Department of Fish and Game have, as 
charged by our Alaska Statute, "preserved and developed" our 
fisheries very, very successfully.

2) Under the current statutes and regulations which govern the 
regulation and management of Alaska's fisheries, there is a 
priority given to subsistence users. This priority has been in 
place since statehood. The Board of Fisheries recognizes and 
strongly supports this priority.

When runs are low, other fisheries are reduced or eliminated 
to preserve fish for subsistence uses. The vast amount of 
subsistence users in Alaska live in rural areas. In fact, the major 
population centers of the state are currently classified as non­
subsistence areas (Anchorage, Fairbanks, Juneau, Ketchikan). If an 
urban resident in a non-subsistence area wishes to subsistence 
fish, the resident must go to a subsistence area to fish. This 
rarely occurs.

Also, the Board of Fisheries provides for "personal use" 
fisheries which meet the needs of the vast majority of urban 
Alaskans. For example, the dip net fishery for sockeye on the Kenai 
River in Cook Inlet, results in thousands of Cook Inlet area 
residents getting all of the sockeye they need for their own
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consumption. The same can be said for the Copper River dip net 
fishery which provides sockeye to thousands of Fairbanks residents. 
Both the Kenai dip net and the Cooper River dip net fisheries are 
in substantial jeopardy if the federal government takes over 
subsistence management.

3) The federal record on fisheries management during
territorial days in Alaska was abysmal. The last time we had 
federal management, our fisheries were run for the benefit of large 
processors located in Seattle. Alaskan's got a few table scraps. 
Now, we are letting the federal government back in to manage one 
part of complicated multi-part fisheries.

The greatest harm from federal management of subsistence
fisheries (which will be done in a vacuum without regard to
Alaska's other fisheries), will be to the resource itself. It is 
impossible to properly manage only one type of fishery when there 
are multiple users of the resource. The consequences of federal 
subsistence management on our billion dollar commercial fisheries 
and our multi-hundred-million dollar sport and personal use
fisheries is incalculable.

Under federal management, federal subsistence fisheries will 
be run without regard for Alaska's legitimate resource concerns; by 
federal bureaucrats who are answering to a political agenda far 
different from that of the majority of Alaskans; by federal 
bureaucrats who do not have the knowledge, expertise, nor adequate 
management plans to manage our subsistence fisheries; and finally, 
by politicians and bureaucrats who don't care about the long term 
well being of our state or all of our fisheries.

4) Alaska's Board of Fisheries' practices and procedures 
provide extensive public access to the regulatory process in a 
manner which is unprecedented anywhere else in the Country. The 
public and the stakeholders in our fisheries participate actively 
and effectively in the Board of Fisheries' regulatory process. Try 
getting in touch with a federal bureaucrat whose only concern is a 
subsistence fishery, let alone persuading that bureaucrat to do 
something which might benefit some other fishery besides 
subsistence. Talk about an impossible task.

With the Board of Fisheries and the Department of Fish and 
Game, the regulatory process and the review of management practices 
of the Department of Fish and Game are open and easily accessible 
to the public. That is simply not the federal way. The Federal 
Subsistence Board has already conducted closed door meetings from 
which the public was excluded.
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5) Once the federal government takes over our subsistence 
fisheries, the already existing divisions among Alaskan's 
(urban/rural and native/non-native) can only be increased. There 
will definitely be haves and have nots under federal management. 
Absent some action by the Legislature, there will be a rural 
preference for subsistence managed by the Federal Subsistence 
Board. However, the rural preference will not be uniform in its 
application. Thus, many rural residents will bear a tremendous and 
disproportionate amount of the burden of federal (mis)management.

6) If the federal government takes over subsistence fisheries, 
the result will be the creation of a resource regulation and 
management system. This takeover will provide a fisheries resource 
regulation and management economy where none exists today. If the 
state ever resolves the issue of management of subsistence 
fisheries by either winning a lawsuit or by bringing the state into 
compliance with ANILCA, the restoration of state regulation and 
management will create further divisions among our citizens.

C O N C L U S IO N

The Board opposes a federal take over of our fisheries. The 
Board can clearly see the negative consequences of such an action. 
More than any other state public agency, the Board, which manages 
all of Alaska's fishes, knows what the federal management of one 
fishery will mean for Alaskans engaged in the other fisheries.

The Board also knows the realities of our subsistence 
fisheries. If the people of Alaska were to adopt a rural 
preference, the management and regulatory systems would be 
virtually identical to those currently in place. There would be no 
recognizable change in the way in which Alaskans would harvest 
their fish resources.

For these reasons, the Board believes that we, as a state, 
should take all steps necessary to avoid a federal take over of our 
subsistence fisheries.

It is hoped by the Board that this Position Paper will be of 
some help to the Legislature in its deliberations. We all thank you 
for the opportunity to present this Position Paper and your 
consideration of the facts presented. We look forward, through our 
Vice Chairman, to answer any questions you may have concerning the 
positions taken in the paper.
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ALASKA HOLDS SOVEREIGN TITLE TO AND MANAGEMENT AUTHORITY 
OVER ALASKA’S SUBMERGED LANDS, NAVIGABLE WATERS AND THE 
NATURAL RESOURCES ON AND WITHIN THOSE LANDS AND WATERS

In his September 2, 1999 press release announcing his call for the 
September 22, 1999 special session on “subsistence,” Alaska Governor Tony Knowles 
was quoted as stating:

“It would be irresponsible to turn over our righi and 
responsibility to manage Alaska’s fish and game to the 
federal government, a right that was at the heart of 
Statehood which we are celebrating on the 40th 
anniversary this year.”1

However, as shown below, it was Governor Knowles himself who has tried the hardest to 
surrender that right to the federal government. .

During his term, of .office, Governor Hickel brought, a lawsuit in the 
Federal Courts titled State o f Alaska v. Babbitt}. .He challenged federal intervention and 
defended Alaska’s sovereign “title” and right to manage it’s submerged lands, navigable 
waters and the resources therein according to State law.

The primaiy discussion in Babbitt concerned the definition of “public 
lands” in Section 102 of the Alaska. National Interest Lands Conservation Act 
(“ANILCA”).3 The federal government argued that the definition of “public lands” 
includes navigable waters within and adjacent to federal uplands, by virtue of the implied 
reservation of water rights doctrine.4 The State of Alaska objected, pointing out that 
“title” to Alaska’s submerged lands . and navigable waters had definitively been 
transferred to Alaska at statehood. Therefore, according to the Equal Footing Doctrine of 
the U.S. Constitution and the Submerged Lands Act of 1953,5 ownership of and 
management of those lands, waters and the natural resources therein are subject to state 
law -  not federal law. The State also pointed out that ANILCA itself clearly provides

1 September 2 ,1 9 9 7  Press Release from  Office o f  the Governor.
2 72 F .3d 698 (9th Cir. 1995)
3 16 U.S.C. 3102.
4 See discussion in State o f Alaska v. Babbitt, 72 F.3d 698 ,9th Cir. 1995).
5 Section 6 (ra) o f the Alaska Statehood Act o f  July 7 ,1958 , provides that the Submerged Lands Act “shall 

be applicable to the State o f  Alaska and the said State shall have the same rights as do existing States 
thereunder.” 72 Stat. 343, note following 48 U.S.C. c.2 Section 2 o f the Act provides: “The State of 
A laska shall consist o f  all the territory, together with the territorial waters appurtenant thereto, now 
included in  the Territory o f  A laska.” 72 Stat. 339, note following 48 U.S.C. c.2.
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that federal “public land” does not include “land validiy . . . granted . . .  to the State under 
any other provision of Federal Law.”6

Once again, Babbitt was an “ownership” case defending Alaska’s “title” to 
its sovereign lands and resources and Alaska’s sovereign right to manage those lands and 
resources according to State law. It had nothing at all to do with who could hunt or fish 
on Alaska’s submerged lands or in Alaska’s navigable waters.

Shortly after taking office, Governor Knowles announced (in Fairbanks, at 
a luncheon meeting of the Alaska Outdoor Council) that he was dropping Alaska v. 
Babbitt because some Alaskans felt it was “anti-subsistence.” Later, at its annual 
convention, he told the Alaska Federation of Natives he dismissed the case to fulfill a 
political campaign promise. Attorney General Bothello supported that admission when 
he testified before the State Senate that the case was not dismissed for any “legal” reason.

By dismissing Babbitt “with prejudice,” Governor Knowles unilaterally, 
without legal contest, agreed to forfeit control over huge tracts of Alaska’s sovereign 
submerged lands, thousands of miles of Alaska’s sovereign navigable waters, hundreds of 
thousands of Alaska’s sovereign lakes and all of Alaska’s sovereign natural resources 
within those lands and waters (including but not limited to fish) to the federal 
government. In other words, by dismissing “with prejudice,” the Governor “consented” 
to the federal government’s blatant attempt to narrow Alaska’s sovereign domain -  an act 
the U.S. Supreme Court has recently held to be without legal basis.7

Governor Knowles knew exactly what he was doing. He, not the 
Legislature, has caused the dilemma that is currently facing the State. He decided not to 
contest the federal govcmmer*’s position that Alaska’s sovereign submerged lands and 
navigable waters in and adjace.it to federal uplands are ‘Tederd Lands.” It was 
Governor Knowles who ceded management authority to the. federal government -  a 
position that is without legal authority and is a barefaced attempt to surrender Alaska’s 
sovereign powers to the federal government.

Now, after personady attempting to remove all avenues of appeal to the 
courts, the Governor is telling the Legislature that they must initiate a change in the 
equality provisions of Alaska’s Constitution or they will take the blame for a federal 
takeover of Alaska’s resources. His recent call for a special session (like all others the

6 16 U.S.C. 3102(3)(a).
7 New York v. United States, 505 U.S. 144, 182 (1992). “Where Congress exceeds its authority relative to 

the States . . .  the departure from the constitutional plan cannot be ratified by the “consent” o f  state 
officials . . .  The authority o f  Congress cannot be expanded by the “consent” o f  the governmental unit 
whose domain is thereby nanow ed, whether that unit is the Executive B ranch or the States.”
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Governor has initiated) is indeed a thinly veiled appeal for the Legislature to join him in 
his surrender of Alaska’s sovereignty to the federal government

Interestingly, the last paragraph of the Governor’s September 2nd press 
release provides:

“Every public opinion survey says Alaskans want us to 
act to preserve state sovereignty and the culture of rural 
residents,” Knowles said. “As elected leaders, we must 
now have the courage and foresight to take the actions 
necessary to achieve these worthy goals.”

Here, the Governor is right. Without a doubt, Alaskans do want a Legislature (and a 
Governor) with the courage anci foresight to take the actions necessary to preserve (not 
surrender) state sovereignty. In fact, each Legislator (and the Gov' mor> has sworn an 
oath to do just. that.-. It is abundantly clear that Alaska’s elected leaders cannot act to 
preserve Alaska’s Sovereignty by surrendering to the federal government the State’s 
ability to manage or allocate Alaska’s sovereign lands, waters and wildlife resources.

What actions can the Legislature (and the Governor) take to preserve 
Alaska’s Sovereignty?.. : .............. . .................. .

Each member must .examine the legal foundation supporting Alaska’s 
Sovereign title and Sovereign management authority. Then, the Legislature can forge an 
action plan based on solid legal grounds.

Thee recent U.S. Supreme Court cases: a 1975 Alaska case; a 1997 
Alaska case; and a 1997 Idahp cas^ very, clearly address the matter of state sovereignty 
over submerged lands. ? i

In 1975, in United States v. Alaska, a case that addressed who owned the 
submerged lands in lower Cook Inlet, the U.S. Supreme Court ruled:

State sovereignty over submerged lands rests on the
Submerged Lauds Act of 1953.. .8

Section 6(m) of the Alaska Statehood Act of July 7,
1958, provides that the Submerged Lands Act “shall be

8 United States v. Alaska, 422 U.S. 184, 187(1975).
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applicable to the State of Alaska and the said State shall 
have the same rights as do existing States thereunder.”9

Moreover, in June of 1997, in the Alaska case of United States of America, 
Plaintiff v. State o f Alaska, 10 a case that addressed who owned certain submerged lands in 
Alaska, Justice O’Connor, delivering the opinion of the U.S. Supreme Court, wrote:

Ownership of submerged lands -  which carries with it 
the power to control navigation, fishing, and other 
public uses of water -  is an essential attribute of [state] 
sovereignty.

Justice O’Connor then very clearly explained how Alaska obtained 
sovereign title to and became owner of her submerged lands. In this 1997 Alaska case, 
the U.S. Supreme Court said:.» . •• .. - ; . .... • •

Under the doctrine of Lessee o f  Pollard v. Hagan . . .  
new States are admitted into the Union on an “equal 
footing” with the original colonies and succeed to the 
United States’ title to the beds of navigable waters 
within their boundaries.

The Alaska Statehood Act expressly provides that the 
[1953] Submerged Lands Act applies to Alaska.

That [Submerged Lands] Act “confirmed” and 
“established’" States’ title to and interest in “lands 
beneath navigable waters within the “boundaries of the 
respective states.”

The [Submerged Lands] Act essentially confirms States’ 
equal footing title to tidelands and submerged lands.

As a general matter, then, Alaska is entitled under both 
the equal footing doctrine and the Submerged Lands 
Act to submerged lands beneath tidal and inland 
navigable waters, and under the Submerged Lands Act 
alone to submerged lands three miles seaward of its 
coastline.

9 U nited States  v .. ilaska, 422 U.S. 184 (footnote 3) (1975).
10 United States o f  America, P la in tiff v. State o f  Alaska, No. 84 Orig. (1997).
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“Entitled” is defined as: “In its usual sense, to entitle is to give a right or

The Court said the only exception to this automatic transfer at statehood 
was if the United States had “explicitly retained” specific submerged lands prior to 
statehood.

Then, in the 1997 case of Idaho v. Coeur d ’Alene Tribe o f Idaho,12 the 
U.S. Supreme Court said:

As we stressed . . . lands underlying navigable waters 
have historically been considered “sovereign lands.”
State ownership of them has been “considered an 
essential attribute of sovereignty.” -

In consequence of this rule, a State’s title to these 
sovereign lands arises from the equal footing doctrine 
and,. is; “conferred, not:, by Congress but by the 
Constitution itself.”

There is. no doubt-. -. The U.S.. Supreme Court believes Alaska’s submerged 
lands are State “sovereign lands” and Alaska’s ownership of them is “considered an 
essential attribute of [State] sovereignty.”'

legal title  to .” 11

ruled:
In the 1992 case of New York v. United States,13 the U.S. Supreme Court

[I]f a power is an attribute of state sovereignty . . .  it is 
necessarily a power the Constitution has not conferred 
on Congress.

The constitutional authority of Congress cannot be 
expanded by the “consent” of the governmental unit 
whose domain is thereby narrowed, whether that unit is 
the Executive Branch or the States.

11 B lack’s Law Dictionary, (1990 Ed.).
12 U.S. Supreme Court No. 94-1474 (decided June 23, 1997).
13 New Yorkv. United States, 505 U.S. 144, 156 (1992).
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Clearly, according to very recent, clear and consistent rulings of the U.S. 
Supreme Court: State ownership of submerged lands is an “essential attribute” of 
sovereignty; the power to control fishing in the water covering a state’s submerged lands 
is an “essential attribute” of state sovereignty; and, since the power to control fishing in 
those waters is an “essential attribute” of state sovereignty, it is necessarily a power the 
Constitution has not conferred on Congress.

But, that’s not all.

Notice that both Alaska cases refer to the Submerged Lands Act of 1953. 
Most Alaskans have never read the Act and are unaware of how directly on point it is to 
the current conflict. The Act was passed in 1953 by Congress to once and for all clarify 
which sovereign (state or federal) holds title to, ownership of and management authority 
over submerged lands, navigable waters and the natural resources (including fish) within 
those lands and waters. The Submerged Lands Act is very simple and very clear. 
Anyone can understand it. The portion pertinent to the matter at hand provides:

Sec. 1311(a)(1) title to and ownership of the lands 
beneath navigable waters within the boundaries of the 
respective States, and the natural resources within such 
lands and waters, and (2) the right an J  power to 
manage, administer, lease, develop, and use the said 
lands and natural resources all in accordance with 
applicable State law be, and they are subject to the 
respective States. . .

Clearly, Congress intended the Submerged Lands Act to be a simple 
quitclaim deed. Then Congress provided in the Alaska Statehood Act that the Submerged 
Lands Act would apply to Alaska -  even though Alaska became a State long after it was 
passed. Therefore, since the moment of statehood, Alaska’s submerged lands, navigable 
waters and the natural resources within such lands and waters have belonged to Alaska 
and their management has been subject to Alaska law. Hence, according to the clear and 
consistent rulings of the U.S. Supreme Court in Alaska cases, the federal government has 
no ownership of or title to Alaska’s submerged lands, navigable waters or the resources 
in those lands and waters and has no management power or authority over any of those 
lands, waters and natural resources (including fish). Once again, the power to control 
fishing in Alaska’s navigable waters is “necessarily a power the Constitution has not 
conferred on Congress.”14

14 N ew  Yorkv. United States, 505 U.S. 144, 156 (1992).
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Now, it is abundantly clear why the federal government is doing 
everything it can to frighten and coerce Alaskans into surrendering their sovereignty and 
equality and to keep the merits of this issue from being argued in the courts! They know 
Alaska would win!

The foregoing white paper was researched and prepared by Ralph Seekins, Chairm an and 
Lynn Levengood, Executive D irector of:

ALASKA WILDLIFE CONSERVATION ASSOCIATION 
1625 Old Steese Highway
Fairbanks, Alaska 99701.  - 0  .
( 907) 456- 1992  1 - :  -  J- ! •

..•Mg . H;
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ACCO RDING  TO:

•  THE U.S. CONSTITUTION; AND
• THE U.S. SUPREM E COURT;

TH E PO W ER TO CONTROL FISHING IS AN ESSENTIAL ELEM ENT OF 
STATE SOVEREIGNTY AND THE U.S. CONGRESS DOES NOT HAVE 
ANY SIM ILAR PO W ER IN ALASKA’S NAVIGABLE W ATERS.

“m fa po? 'er is an attribute of state sovereignty. . .  it is necessarily a power 
the Constitution has not conferred on Congress.”'

New York v. United States, 505 U.S. 144, 156 (1992) Referencing United States v. 
Oregon, 366 U.S. 643 ,649  (1961); Case v. Bowles, 327 U.S. 92, 102 (1946); and 

Oklahoma ex. Rel. Phillips v. Guy F. Atkinson Co., 313 U.S "8, 534 (1941)

“Ownership of submerged lands -  which carries with if the power to control 
navigation, fishing, and other public uses of water — is au essential attribute of [Alaska’s] 
sovereignty.”

United States v. Alaska, No. 84 P rig . (Decided June 19, 1997)



® TH E UNITED STATES CONGRESS;
•  TH E U.S. SUPREM E COURT; AND 
o TH E U.S. JU STIC E DEPARTM ENT;

TITLE TO  ALASKA’S NAVIGABLE W ATERS AND SUBMERGED 
LANDS BELONGS TO  TH E STATE O F ALASKA

ACCO RDING  TO:

“[N]ew States are admitted to the Union on an “equal footing” with the 
original 13 colonies and succeed to the United States’ title to the beds of navigable waters 
within their boundaries.”

_________________________________________________ United States v. Alaska, No. 84, Orig. (Decided June 19, 1997)

“The State [of Alaska] received at statehood all navigable waterways. . . ”

Judicial Admission by Elizabeth A nn Peterson -  Attorney for U.S. Justice Department -  
during oral argum ents re: The A laska Legislative Council, A laska State Legislature, e ta l, 
v. Bruce Babbitt, Secretary o f  The Interior, et al. held in  the U.S. Court o f Appeals for 
the District o f  Columbia on Thursday, April 8 , 1999: __________

“In 1953... Congress enacted the Submerged Lands Act. . .  That Act 
‘confirmed’ and ‘established’ State’s title to and interest in ‘lands beneath navigable 
waters within the boundaries of the respective States.’”

United States v. Alaska, No. 84, Orig. (Decided June 19, 1997)

“The Alaska Statehood Act expressly provides that the Submerged Lands 
Act applies to Alaska.”

United States v. Alaska, No. 84, Orig. (Decided June 19, 1997)

“As a general matter, then, Alaska is entitled1 under both the equal footing 
doctrine and the Submerged Lands Act to submerged lands beneath tidal and inland 
navigable waters, and under the Submerged Lands Act alone to submerged lands 
extending three miles seaward of its coastline.”

United States v. Alaska, No. 84, Orig. (Decided June 19, 1997)

1 B la ck ’s  Law Dictionary, West Publishing Co., 1990 Edition: "E ntitle . In its usual sense, to entitle is to give a 
right or legal title to.”



“State sovereignty over submerged lands rests on the Submerged Lands Act of
1953.”

United States v. Alaska, 442 U.S. 184, 188 (1975)

“Section 6(m) of the Alaska Statehood Act of July 7,1958, provides that the 
Submerged Lands Act ‘shall be applicable to the State of Alaska and the said State shall 
have the same rights as do existing States thereunder.’”

United Sta tes v. Alaska, 442 U.S. 184, 188 (Footnote 3) (1975)

“The Alaska Statehood Act expressly provides that the Submerged Lands Act 
applies to Alaska.”

_________________________________________________ United States v. Alaska, No. 84, Orig. (Decided June 19, 1997)

THE SUBMERGED LANDS ACT OF 1953
. . i • i . . * t . .

“Sec. 1311 (a) Confirmation and establishment of title and ownership of lands and 

resources; management, administration, leasing, development, and use. It is determined 

and declared to be in the.public interest that

(1) title to and ownership of the lands beneath navigable waters within the 

boundaries of the respective States, and the natural resources within such lands and 

waters, and (2) the right and power to manage, administer, lease, develop, and use 

the said lands and natural resources all in accordance with applicable State law be,

and they are, subject to the respective States. . . ”
Public Law 31, 83rd Congress, Second Session: 67 S ta t 29

THE SUBMERGED LANDS ACT AMOUNTS TO A QUIT CLAIM DEED. HENCE,

ALL LEGAL AND JUDICIAL ROADS LEAD TO THE FOLLOWING:

• Title to Alaska’s submerged Lands belongs to the State of Alaska.
• Alaska holds title to and owns all the natural resources in all her Submerged 

Lands.
• Alaska holds title to and owns all the natural resources in all her Navigable 

Waters.
• The right and power to manage all Alaska’s Submerged Lands and 

Navigable Waters belongs to the State of Alaska and is subject to State law 
(not Federal law).

• The right and power to manage all natural resources (including fish) in 
Alaska’s Navigable Waters belongs to the State of Alaska and is subject to 
State law (not Federal law).



Da vc Kd(Ux.̂  Uovi^

Section 1. Article VIII, sec. 4, Constitution of the State of Alaska, is amended to read:

(b) Consistent with the sustained yield principle, non-wasteful and non-______

commercial use of wild native fish and game resources for personal and

household nutrition shall be the preferred use of these resources__________

whenever there is a historically unusual shortage.

Whenever it is determined that an unusual shortage of a wild native fish 

or game resource exists in a local area characteristically dependent upon 

subsistence use of that resource, subsistence use for human nutritional 

purposes may be accorded a preference among uses of that resource 

until such time that abundance can be restored.

This constitutional amendment, should it be approved by the voters of Alaska, shall not 

go into effect until such time as the Alaska National Interest Lands Conservation Act 

(1980) is amended to restore all traditional fish and game management authorities to 

the State of Alaska, as accorded to all other states. This amendment in no way 

precludes the State of Alaska from challenging the constitutionality of the federal 

subsistence law to restore all state fish and game management authorities.



D e w e y  &  K e l l y  G e o r g e  
B o x  2 10 2 2 5  

A u k e  B a y , A la s k a  99821 
Se p t.  2 1 , 19 9 9

T o :  F ra n  U lm e r
L e iu tin e n t G o v e r n o r  - S ta te  o f  A la sk a

M r s . U lm e r :

I w r ite  to  y o u  fo r  y o u r  co n s id e ra tio n  o f  m y  w ife , m y  ch ild re n , and  th e ir  p eop le . T h e  

to p ic s  tha t I w o u ld  like  to  a d d re ss  are su b s is te n c e  and re la tio n sh ip s. O n  the  su r fa ce , o n e  m ig h t 
su r m iz e  tha t the  in ten t o f  the  Fe d e ra l G o v e r n m e n t  has been  to  p ro te c t the  r ig h ts  o f  the  n a tive s , 

s in c e  federa l re g u la tio n s  o n  federa l la n d s re s tr ic t  su b s is te n c e  p ra c tice s  to  “rura l” re s id e n ts . S ta te  
p o l ic ie s  and  p ra c tice s , on  the  o th e r  hand, appear to  h a ve  a h is to ry  o f  lea n ing  to w a rd s  the 
p ro m o tio n  and  p ro te c tio n  o f  the  e c o n o m ic  in te re sts  o f  th e  c i t i z e n s  o f  the  S ta te  o f  A la sk a . A n d  
a lth o u g h  I h a ve  sp e n t m u c h  t im e  lis te n in g  to the  c o m m e n ts  o f  m a n y  p e o p le  fro m  m a n y  d iffe re n t 
b a ck g ro u n d s, I s t i l l  am  n o t c o n v in c e d  that there  are m a n y  w h o  h a ve  a true g ra sp  o f  the  co n ce p t o f  

s u b s is te n c e  o r  the im p a c ts  o f  i t s  a ltera tion .
I  w il l  n o t g o  in to  a d e ta ile d  d e sc r ip tio n  at th is  tim e , b u t w il l  o n ly  o f fe r  tha t S u b s is te n c e  

w a s  a co m p le te  w a y  o f  li fe  tha t p ro v id e d  h a rm o n y  fo r  a p e o p le  and  th e ir  su rro u n d in g s in  a 
m a n n e r  th a t fe w  o f  to d a y ’s  cu ltu re s  ca n  co m p reh e n d . B e c a u se  o f  th e ir  s im p le  w a y s  th e ir  
a ttr ib u te s  a s  a cu ltu re  w ere  little  u n d e rsto o d , and e ven  le s s  a cce p te d , b y  th e ir  E u ro p e a n  

“re p la ce m e n ts .” B u t  n o n e th e le ss , the  fa c t rem a in s that, a s a cu ltu re , the  b e lie fs  and p ra c tice s  o f  
the n a tiv e  cu ltu re s  fa r e x ce e d e d  a n y  and  all o f  the  e n v iro n m e n ta l and natural re so u rce  

m a n a g e m e n t p ra c t ic e s  o f  th e ir  co n te m p o ra rie s . T h e ir  w a y  o f  li fe  is  g o n e  n o w  and  o n ly  a 
sh a tte re d  rem n a n t o f  th e ir  p e o p le  s t ill  su rv iv e .

S o ,  s in c e  su b s is te n c e  is  so o n  c o m in g  to  the tab le , I o f fe r  the p eop le  o f  the  S ta te  o f  A la sk a  
a p ro p o sa l fo r  th e ir  co n s id e ra tio n  and p ro m o tio n . F r o m  its  in ce p tio n  o f  S ta te h o o d , th e  n a tive  
cu ltu re s  o f  A la s k a  h a ve  been  fo rce d  in to  a s itu a tio n  o f  a ss im ila tio n  and  the e f fe c t s  fro m  th is  
co n tin u e d  p o l ic y  and  p ra c tice  are all to o  o b v io u s . T h e  n a tive  cu ltu re s  are a separa te  p e o p le  and, 
i f  th e y  w is h  to  rem a in  su ch , sh o u ld  n o t o n ly  be a llo w e d , b u t e v e n  su p p o rte d  in  th e ir  e ffo r ts  to  do  
so . T h e  p o s i t iv e  a ttr ib u te s o f  th is  cu ltu re  a lso  n eed  to  be  id e n tifie d , re co g n ize d , and  im p le m en te d  
fo r the  b e n e fit  o f  all cu ltu re s , n a tiv e  and n o n -n a tiv e  a lik e  in  o rder to  in su re  a p e a ce fu l and 
p ro sp e ro u s  fu tu re  fo r  a ll re s id e n ts  o f  the  S ta te  o f  A la sk a . T ru e  p ro sp e r ity  is  a re su lt  o f  the 

a d h eren ce  to  th e  p r in c ip le s  o f  p e a ce fu l co -e x is te n c e  and  the  b e s t w a y  to  in su re  th is  p ro sp e r ity  is  
to  in su re  tha t th e se  p r in c ip le s  can  (an d  w il l )  a lw a y s  be  im p le m en te d .

A n d  w ith  th e se  b a s ic  c o n c e p ts  in m in d , I w o u ld  en cou rag e  the e le c te d  o f f ic ia ls  o f  the  
S ta te  o f  A la s k a  to  adop t a p o l ic y  o f  the  su b s is te n ce  w a y  o f life  that a llo w s  (an d  e n co u ra g e s) the 
n a tiv e  cu ltu r e s  to  p ra c tice  the “s u b s is te n c e ” w a y s  o f  th e ir  a n ce s to r s  i f  th e y  so  ch o o se . I f  o ther 
n o n -n a tiv e  rural r e s id e n ts  w ish  to  d o  the  sam e, then  a llo w  th o se  to do  d o  b y  separa te  l ice n se  or 
S ta te  P e rm it.

A n d  i f  it be  the d e sire  o f  the  re s id e n t b o d y  o f  the S ta te  o f  A la s k a  to  p ro te c t and p re serve  
its  re m a in in g  w ild l i fe  and s t ill  a b u n d an t (b u t d im in ish in g )  re so u rce s, I w o u ld  en cou rag e  the 
r e s id e n ts  to  co n s id e r  the p ra c tice s  and  p o lic ie s  o f  A la s k a ’s  n a tiv e  cu ltu re s , and  to  pe rh aps e ven  

a u th o rize  ju r isd ic t io n  fo r  su ch  to  the  n a tive  g o ve rn m e n ts . T h e  tim e  ha s co m e  fo r  u s  to re co g n ize  
the  im p o r ta n ce  o f  p ro te c tio n  o f  o u r  natura l re so u rce s, a s  w e ll a s  the co n se q u e n c e s  tha t re su lt fo r 
o u r fa ilu re  to  d o  so . P e a ce fu l c o -e x is te n c e  b e tw een  all m e n  and  o ther life  fo rm s  sh o u ld  be  our 
goa l, b u t th is  goa l w ill n e v e r  be  a tta ined  un til its  “P ro m ise ” ca n  be rea lized !

S in c e r e ly



P. 0. Box 718 
Pelican, Alaska 99832 
17 September 1999

To Whom It May Concern,

If you could solve the State's Subsistence dilemma tomorrow, would you?

If you could do so without having to amend Alaska's State Constitution, 
would you?

If you can honestly answer "yes" to these questions, then I sincerely 
request that you read the enclosed proposal.

Please, please, please try to struggle through the poor wording,
misspelling, and typos to get at the intent of the concepts. I realize that
my phrasing is awkward, which makes the concepts hard to grasp and maybe 
even unclear. But, I sincerely feel that this is a workable solution.

Also, please remember- to keep in mind that this proposal is a STRAWMAN. 
The wording can and probably should be changed. The priorities may need to 
be altered. The concepts should be clarified and maybe changed. This is 
just an idea that I think should be discussed, and possibly worked into an 
acceptable concept for a bill that could be passed.

And finally, but of greatest importance, this proposal is for a bill, 
not for an amendment to the State's Constitution. It could probably be 
passed, signed, and enacted within a week. If this happened, the State 
would be in immediate compliance with ANILCA.

Even if the Feds decided this proposal/bill didn't meet the intent of 
ANILCA and we weren't in compliance, they would have to take us to court and
we would have until the courts ruled against us (if they did) to find an
acceptable solution.

And I don't think that would happen, because I truly think this 
proposal does comply with ANILCA and is acceptable.

Thank you.

Sincerely,

Richard W. Lundahl
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by Richard W. Lundahl 
2/24/90

(revised 5/15/90, 12/20/90, 6/20/1997, and 9/12/1999)

ECNETSISBUS
(p ronounced  E c - n e t - s is - b u s )

(a s t r a w m a n /d ra f t  p ro p o s a l f o r  a s u b s is te n c e  b i l l )

AUTHOR'S PREFACE

With the enclosed draft/strawman bill proposal, I am attempting to 
solve the State's subsistence dilemma without amending the State's 
Constitution.

Why do I think mat this draft bill "ECNETSISBUS" can solve Alaska's 
Subsistence Dilemma without amending the State's Constitution?

Because we have already done so!

In 1970, we amended Art. VIII Section 15. of the State's Constitution 
to allow us to limit entry into any fishery for various listed reasons (see 
Appendix IV).

I am attempting to solve the dilemma, then, by using the definitions 
and concepts set forth in ANILCA and further defining some of the troubling 
and fear-invoking terms therein. And further, I am attempting to frame 
strategies and concepts which the Alaska Boards of Fish and Game have been 
using to protect Alaskan resident users of fish and game since Statehood.

It may be that I didn't need to define some of the terms that I did, 
such as, "Alaska Resident" or "Residence". ' Fine, then eliminate them. I 
was just trying to get ideas down on paper to be considered.

I am a very poor writer. My wording is awkward. My phrasing is 
difficult. This all tends to make the concepts difficult to understand. I 
am sorry. Further, I am not a lawyer. The punctuation, numbering, wording, 
and concepts will have to be gone over and "nitpicked" by one.

Finally, you may feel that the courts have already forced us into a 
particular type of approach to subsistence. I disagree. I feel that the 
courts have ruled the way they have because of the lack of a clear 
definition of subsistence, and therefore, the lack of a clear approach to 
the subsistence issue. I feel that legislation should come from the 
legislature and not from the courts. Further, I feel that if the 
legislature adopts this proposal, or one like it, then the courts will 
"accept the will of the people", review their decisions and reverse them 
where necessary to comply with ANILCA and "ECNETSISBUS". (i.e. the. $17,000 
subsistence barter sales of herring roe on kelp, etc ).

17 -S ep -?9 (1) PREFACE1.DOC



INTE1.T OF PROPOSAL (c o n t in u e d )

CATEGORIES OF SUBSISTENCE EMERGENCIES AMD SUBSISTENCE USERS.

This proposal establishes 8 categories of Subsistence Emergencies and 
seven categories of Subsistence Users.

PRIORITY LIST

I hope and think that "ECNETSISBUS", as it is currently written, 
establishes the following priority of users for times of resource crisis. 
All of these users must be legally licensed and/or Permitted.

1. The rural Alaskan village resident Personal Subsistence User and 
Subsistence Barter.

2. The Alaskan City resident Personal Subsistence User and 
Subsistence Barter. And also, the rural Alaskan village resident 
Subsistence Commercial Fisherman.

3. The rural Alaskan village resident Sport Fisherman. And also, the 
Alaskan City resident Subsistence Commercial Fisherman.

4. The Alaskan City resident Sport Fisherman. And also, the
non-Alaskan resident Commercial Fisherman.

5. The non-Alaskan resident Sport Fisherman. And also, the all
participants of Alaskan Sport Fishing Derbies.

6. All Non-Alaskan U.S. resident commercial fishermen who are legally
fishing but who don't hold Alaska Licenses and/or Permits. Also,
all foreign citizen Sport Fishermen who are legally licensed.

7. All other legal fishermen not included above, including foreign
commercial fishermen and ventures.

17 -S e? -°9 ' 2 ) INTENT-1 . doc
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ECNETSISBUS
(p ro noun ced  Ec-n^

s t r a w m a n /d ra f t  p ro p o s a l
sis-bus) 
a subsistence bill) ■ . •

by Richard W. Lundahl 
2/24/90

(revised 5/15/90, 12/20/90, 6/20/1997, and 9/12/1999)

INTENT OF PROPOSAL

The word "subsistence" has been fear invoking because of a lack of 
common understanding about what is being discussed. To one person 
"subsistence" may mean eating out of garage cans in order to."subsist". 
Another may subsist on fine wine, filet mignon, and caviar. There is no 
common and complete definition of "subsistence" and of all of the terms used 
in its official definition.

This subsistence proposal, "ECNETSISBUS", (which is just the word 
"subsistence" spelled backwards),then, does four major things:

PARADIGM SHIFT

"ECNETSISBUS" should allow and maybe force the State and Federal 
Governments and the Courts to review their paradigm of subsistence and their 
approach to it. Subsistence is not welfare and should never be viewed as 
such.

DEFINITIONS

This proposal defines many of the terms used in ANILCA but which until 
now have been fear invoking because of a lack of common understanding about 
just what is being discussed. One of these terras is "customary trade".

From Statehood until the passage of ANILCA in 1979, subsistence was a 
part of commercial fisheries; namely: The Subsistence Section of the
Commercial Fishing Division of the Department of Fish and Game. ANILCA 
invoked a lot of fear and Subsistence became a whole new, fearful Division 
of the Department. "ECNETSISBUS" would just bring us back to the days 
before ANILCA, with the paradigm shift that Commercial Fishing, Barter, 
Manufacture of Handicraft Articles, and much of Personal Use (but not Sport 
Fishing and not Sport Charter Fishing) would become Sections of the 
Subsistence Division of the Department.
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by Richard W. Lundahl 
2/24/90

(revised 5/15/90, 12/20/90, 6/20/1997, and 9/12/1999)

ECNETSISBUS
(p ronounced  E c - n e t - s is - b u s )

(a s t r a w m a n /d ra f t  p ro p o s a l f o r  a s u b s is te n c e  b i l l )

Be it hereby enacted:

TITLE X
Sec. Y. (a)
1. That for the purposes of fish and game laws and regulations the 

phrase "Alaskan resident" shall mean: any living, real U.S. 
citizen who is currently living in the state of Alaska, and has 
lived within the state of Alaska for the preceding year, and who 
intends to remain living within the State for at least another 
year, and who is eligible for an Alaska Permanent Fund Dividend.
And,

2. That further, for the purposes of fish and game laws and 
regulations the "residence" of an Alaskan resident shall mean, and 
shall be determined by: the permanent physical address to which 
eligible Alaska Permanent Fund Dividends are sent. And,

3. That for the purposes of subsistence, the State of Alaska hereby 
adopts the definitions of subsistence as defined in ANILCA, Title 
VIII, Sec. 803. The State of Alaska further defines, breaks down, 
and clarifies that definition. As used in this Act, the term 
"subsistence uses" means the customary and traditional uses by 
rural Alaskan residents of wild, renewable resources:

a), for direct personal or family consumption, as food, 
shelter, fuel, clothing, tools, or transportation;

b). for the making and selling of handicraft articles out of 
the nonedible by-products of fish and wildlife resources 
taken for Personal Subsistence Use;

c). for barter, or sharing for personal or family 
consumption;

d). and for customary trade.
For the purposes of this section, the term:

e). "family" means all persons related by blood, marriage, 
or adoption, or any person living within the household 
on a permanent basis;

f). "barter" means the exchange of fish or wildlife or their 
parts, taken for subsistence uses:
(1) for other fish or game or their parts; or
(2) for other food or for nonedible items other than 

money if the exchange is of a limited and 
noncommercial nature; and

g). "customary trade" means any and all commercial 
harvesting of fish and game as has been legally allowed 
in, licensed by, and or permitted by the State of 
Alaska, the International Pacific Halibut Commission, 
and or the National Marine Fisheries Service to this 
date, especially Alaska Limited Entry Commission

• Permits, and NOAA IFQs. And,
|
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h). ̂ J’rural" means that the location of the principal home or
dwelling of the Alaska resident is in Alaska and is 
either —
(1) "isolated" meaning that a round trip to and from 

the nearest Alaskan city with a population of more 
that 8,000 would normally take more than one hour 
and cost more than fifty 1970 dollars ($50.00) per 
person; or

(2) "semi-isolated" meaning that a trip to Seattle 
would normally only involve a normal local trip to 
the local airport and boarding only one flight of a 
major commercial airlines (i.e.. Alaska, Delta, 
Northwest,. United, etc.).

Further, for the purposes of this section, the use:
i). as described in Sec. Y (a) 3). a), above namely "for 

direct personal or family consumption, as food, shelter, 
fuel, clothing, tools, or transportation" shall be 
called "Personal Subsistence Use"; and a person who is 
legally exercising that use shall be designated a 
"Personal Subsistence Use Fisherman";

j). as described in Sec. Y (a) 3). b). above namely "for the
making and selling of handicraft articles out of the 
nonedible by-products of fish and wildlife resources 
taken for Personal Subsistence Use" shall be called 
"Personal Handicrafts Subsistence Use"; and a person who 
is legally exercising that use shall be designated a 
"Personal Handicrafts Subsistence User";

k). as described in Sec. Y (a) 3). c). above namely "for
barter, or sharing for personal or family consumption"
shall be called "Subsistence Barter"; and a person who 
is legally exercising that use shall be designated a 
"Subsistence Barterer";

1). as described in Sec. Y (a) 3). d). above namely "and for
customary trade" shall be called "Customary Subsistence 
Trade" and a person who is legally exercising that use 
shall be designated a "Customary Subsistence Trade 
Commercial Fisherman" and such a person must meet the 
criteria set forth in this Section especially Sec. Y.
(a) 3. g).

That for the purposes of Subsistence as defined in ANILCA, the
State of Alaska, hereby designates eight categories of Subsistence
Emergencies for its fish and game resources as hereby defined.

A. "No Subsistence Emergency" shall mean that no level of 
emergency exists and all peoples (Category 0 thru 6 Ushers) 
may harvest fish and game in any manner legally provided for 
by Alaska laws and/or regulations.

B. A "Class 6 Subsistence Emergency Closure" shall mean that a 
very low level of subsistence emergency exists and all 
Category 6 Ushers (defined in item 5. G) shall be prohibited 
(excluded) from harvesting the resource designated.

C. A "Class 5 Subsistence Emergency Closure" shall mean that a 
low level of subsistence emergency exists and all Category 5 
Users (defined in item 5. F) shall be prohibited (excluded) 
from harvesting the resource designated.
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D. A "Class 4 Subsistence Emergency Closure" shall mean that a 
medium level of subsistence emergency exists and all Category 
4 Users (defined in item 5. E) shall be prohibited (excluded) 
from harvesting the resource designated.

E. A "Class 3 Subsistence Emergency Closure" shall mean that a 
higher level of subsistence emergency exists and all Category 
3 Users (defined in item 5. D) shall be prohibited (excluded) 
from harvesting the resource designated.

F. A "Class 2 Subsistence Emergency Closure" shall mean that a 
very high level of subsistence emergency exists and all 
Category 2 Users (defined in item 5. C) shall be prohibited 
(excluded) from harvesting the resource designated.

G. A "Class 1 Subsistence Emergency Closure" shall mean that the 
highest level of subsistence emergency exists and all 
Category 1 Users (defined in item 5. B) shall be prohibited 
(excluded) from harvesting the resource designated.

H. A "Conservation Class Emergency Closure" shall mean that 
the very resource itself is threatened and that the highest 
possible level of resource emergency exists and that it is 
both realistic and possible by strict adherence to sound 
biological methods and management to bring that resource back 
to health and all Category 0 Users (defined in item 5. A) 
shall be prohibited (excluded) from harvesting the resource 
designated.

That for: the purposes of Subsistence as defined in ANILCA, the 
State of Alaska, hereby designates seven Categories of Users of 
its fish and game resources.

A. Category 0 Users shall include:
a). All Category 1 Users, and
b). All isolated rural Alaskan resident Personal Subsistence

Use Fisher, nen, Personal Handicrafts Subsistence Users, 
Subsistence Barterers, and hunters, and trappers.

B. Category 1 Users shall include:
a). All Category 2 Users, and
b). All semi-isolated rural Alaskan resident Personal 

Subsistence Use Fisherman, Personal Handicrafts 
Subsistence Users, Subsistence Barterers, and hunters, 
and trappers.

c). All isolated rural Alaskan resident Customary
Subsistence Trade Commercial Fishermen, (and holders of 
isolated rural Alaska resident trapping licenses).

C. Category 2 Users shall include:
a). All Category 3 Users, and
b). All isolated rural Alaskan resident sport harvesters who

hold valid Alaska (rural?) resident licenses,
c). All semi-isolated rural Alaskan resident Customary

Subsistence Trade Commercial Fishermen, (and holders of 
semi-isolated rural Alaska resident trapping licenses).
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Category 3 Users shall include:
a). All Category 4 Users, and
b). All semi-isolated rural Alaskan resident sport 

harvesters who hold valid Alaska (rural?) resident 
licenses,

c). All commercial harvesters who reside outside of the 
State of Alaska and who hold valid Alaska resident 
licenses, and/or permits (such as: An Alaska resident 
trapping license, or an Alaskan Commercial Fisheries 
Entry Permit, or NOAA IFQs.

Category 4 Users shall include:
a). All Category 5 Users, and
b). All non-Alaskan nonresident U.S. citizen sport 

harvesters who hold nonresident Alaska sport fish, 
hunting or trapping licenses.

c). All official and all non-official Alaska fishing derbies
and trophy hunts and their participants.

Category 5 Users shall include:
a). All Category 6 Users, and
b). All non-Alaska resident U.S. commercial harvesters, who

do not hold valid Alaska licenses, and/or permits (such 
as U.S. trawlers and U.S. factory trawlers), but are 
harvesting legally.

c). All foreigners holding valid Alaska nonresident sport 
fishing, hunting or trapping licenses.

Category 6 Users include:
a). Any and all other legal users not mentioned in the

previous categories 0 thru 5 including foreign (non U.S. 
citizens) commercial fishing and hunting operation 
participants.

OTHER PROVISIONS THAT MAY BE NEEDED IN THE PROPOSAL, 
(after debate and discussion).

Emergencies which arise could be recognized by:
1. Alaska Board of Fisheries and/or Game,
2. Alaska Department of Fish and Game,
3. Appropriate Regional ADF&G Advisory Council,
4. Appropriate Local ADF&G Advisory Committees,
5. Local City, Town, or Village Council,
6. Petition by concerned groups or individuals.

Emergencies, including which species and areas were involved, and class 
or seriousness of emergency would be determined jointly by:

1. The Appropriate Alaska Board of Fisheries and/or Game,
2. The Alaska Department of Fish and Game, and
3. The Appropriate Regional ADF&G Advisory Council, with the

Appropriate Local ADF&G Advisory Committees required in 
attendance.

Definitions for "general", "overall" conservation closures for entire 
regions or the entire state may be needed and enacted.

Provisions and/or regulations for declaring and implementing these 
closures must be written and passed.
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DETAILED DISCUSSION IN FAVOR OF THIS PARTICULAR BILL PROPOSAL DRAFT
and/or

THIS TYPE OF SUBSISTENCE LEGISLATION 
2/24/90

(revised 5/15/90, 12/20/90, and 9/12/99)

The following three pages of discussions are fairly detailed and are 
Lest studied with the applicable Sections of ANILCA in hand (see Appendix 
III & Appendix VI) and after the proposal itself is read and understood.

DISCUSSION OF BENEFITS AND'EFFECTS OF THIS (OR THIS TYPE OF) PROPOSAL

Determination of eligibility to harvest fish and/or game in any 
particular legal manner will be easily made based on:

a). Status of resource.
b). Place of residence.
c). Legal licenses and permits held.

A person may become eligible or ineligible to harvest if they move, or 
(commercially) if they buy-or sell their permit. Commercial permits should 
migrate back to the rural villages without direct government involvement as 
they become valueless to nonresidents if that class emergency is declared.

Costs of collecting and analyzing great amounts of individual and 
community historical use data will be eliminated or greatly reduced.

Fish and Game managers will be able to determine harvest levels for 
particular species in relatively broad or very specific areas as the 
biology, habitat, movement, population, etc. of that species dictates.

Obviously, general and overall "Conservation Class Emergency" and 
"Class 1 Subsistence Emergency" and Class 2 Subsistence Emergency" Closures 
are exceptional cases indicating that the entire State’s (or Region’s) 
resource management has failed or is failing.

Specific species or specific area Conservation or Subsistence Emergency 
Closures would be more common. The harvest of one species of fish and/game 
may be severely restricted in an area while another species in the same area 
is being harvested commercially by all users.

DISCUSSION OF CUSTOMARY TRADE (See Appendix III)

Notice in first sentence of ANILCA Sec. 803 (See Appendix III) that the 
definition of subsistence is broken down into 4 uses by the use of the
semicolon "?" as follows: "Sec. 803. As used   the term
"subsistence" means   for the customary ....  transportation; for the
making .....  consumption; for barter .....  consumption; and for
customary trade. The word "for" is used four different times for four 
different uses of subsistence.



This proposal, "ECNETSISBUS", defines the term "Customary Trade" whicj 
is used in the ANILCA Section 803 definition of "subsistence uses". Notice 
that the term "Barter" in the ANILCA Sec. 803. definition of "Subsistence 
Uses" is separated from the term "Customary Trade" by a phrase and by a 
semicolon. This strongly implies that, although "barter" is a noncommercial 
use of the resources, "customary trade" may, in fact, be a commercial use.
It further implies the term "customary trade", since it is not defined in 
ANILCA, is open to State interpretation and the legislative definition 
thereof. "ECNETSISBUS" does just that.

DISCUSSION OF CATEGORIES OF SUBSISTENCE USERS (See Appendix III)

This proposal, "ECNETSISBUS", creates "categories of subsistence users" 
which is in complete compliance with the "preferences for subsistences uses" 
as stated in ANILCA Section 804. (see Appendix III). ANILCA'S intention 
seems obviously meant to protect the rural Alaskan resident both "personal 
use-wise" and "commercial use-wise" or as in "ECNETSISBUS" both "Personal 
Subsistence Use" and "Customary Subsistence Trade".

ANILCA just as obviously seems to mean to protect the urban Alaska 
resident both "personal use-wise" and "commercial use-wise", but on a lower 
priority level. As discussed previously [in this paper and in ANILCA 
Section 804.(1)] both rural and urban commercial user has customary and 
direct dependence upon the resource as the mainstay of livelihood. Between 
the rural and urban Alaska commercial user, only their "availability of 
alternative resources" [ANILCA Section 804.(3)] is different and it is 
severely limited in both cases.

And the State’s Constitution in Art. VIII Section 15. (see Appendix IV) 
allows us "••• to limit entry into any fishery for purposes of resource 
conservation, to prevent economic distress among fishermen and those 
dependent upon them for a livelihood — .". In fact, when the State 
established the Salmon Limited Entry System and "grandfathered" the various 
permits, it used the personal history of past participation, the economic 
dependence upon that fishery, and the availability of alternative 
occupations of the different applicants to award the permits. Two of those 
same criteria were used in the awarding of the initial "grandfathered" IFQs 
for black Cod and Halibut by the IPHC and NMFS.

The second sentence of ANILCA Sec. 804. (see Appendix III) states 
"Whenever it is necessary to restrict the taking of populations of fish and 
wildlife on such lands for subsistence uses in order to protect the
continued viability of such populations, or to continue such uses, such
priority shall be implemented through appropriate limitations based on the 
application of the following criteria:

(1) customary and direct dependence upon the population as the 
mainstay of livelihood;

(2) local residency; and
(3) the availability of alternative resources.

This implies that the Alaska commercial fisherman is a subsistence 
user. In fact, close reading of ANILCA Sec. 804. (see Appendix III) almost 
demands that the rural Alaska resident commercial fisherman be designated a 
subsistence user.
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DISCUSSION OF SOLVING PREVIOUS LEGAL PROBLEMS IN  COMPLYING WITH ANILCA

This type of proposal should require no constitutional amendment for 
the State to come into complete compliance with ANILCA for Fisheries based 
on the following logic.

1. The constitutional amendment which enabled limited entry to 
be enacted enables us to discriminate between fisheries users 
based on conservation needs.

2. Limited Entry further allowed us to discriminate between
fisheries users based on past participation.

3. All this proposal does is recognize conservation needs and,
in compliance to ANILCA, spreads the discrimination over 
several categories of users based upon the severity of the 
emergency, the customary and direct dependence upon the 
resource populations as the mainstay of livelihood, the 
availability of alternative resources, and subsequently upon 
a person's residence.

This type of proposal should require only a minor constitutional 
amendment for the State to come into complete compliance with ANILCA for 
Game based on the following logic.

1. Addition of only the tvo words "AND GAME" to the 1970
amendment which allowed limited entry should allow the 
legislature to enact this proposed bill and thus come into 
complete compliance with ANILCA.

This type of proposal seems legal under ANILCA, our past Alaska 
legislation, and (with minor amendment) our State Constitution.
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The following three pages of discussion, together with the previous 
more detailed discussion, should show that the intent of the ANILCA 
subsistence sections can be acceptably implemented by the enactment of this 
(or this type of) bill proposal.

DISCUSSIONS IN  FAVOR OF A NEW AND DIFFERENT TYPE OF APPROACH

DISCUSSION OF TYPES OF ATTEMPTS MADE TO DATE TO COMPLY WITH ANILCA

All attempts to date by the State to comply with ANILCA have relied 
upon and have been built upon:

A. Individual's History of Subsistence Use Data;

B. Community's History of Subsistence Use Data;

C. Individual's History of Areas of Subsistence Use Data;

D. Community's History of Areas of Subsistence Use Data;

E. Individual's History of Species of Subsistence Use Data;

F. Community's History of Species of Subsistence Use Data;

This type of data is extremely prejudicial, biased and discriminatory.
Too much so. It is also too costly to collect and too subjective.

People throughout Alaska and especially in the rural areas truly do 
rely upon their renewable resources. This type of data does not allow for 
the real and/or changing needs of either individuals or their communities. 
It does not allow for changes in fish and wildlife populations, especially 
from area to area. It leaves no alternatives if a particular species 
suffers a severe population decline. It cannot react timely to changing 
populations. It involves too much litigation from individuals and 
communities. It is unacceptable.

DISCUSSION OF ATTEMPTS MADE BY THE STATE TO COMPLY 
WITH THE SUBSISTENCE NEEDS OF ITS CITIZENS BOTH PRIOR TO AND

AFTER ANILCA

Pelican ADF&G Advisory Committee has gone on record in 3/3/82 with its 
views of the subsistence issue. At its 3/3/90 meeting it again unanimously 
supported the exact same position. This position supports State control of 
its fish and game resources and requests the State to demand its right to do 
so. See Appendix I for that position paper.

The importance of commercial fishing to the town of and the residents 
of Pelican plus the frustration over the constant curtailment thereof lead 
the Pelican ADF&G Advisory Committee to consider their resolution of 
11/16/91 (see Appendix V). Although it didn't pass in 1991, it was 
reconsidered and passed in the mid 1990s.
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ANILCA (as far as subsistence is concerned) obviously intends (or 
means) to protect the life-style, culture, and livelihoods of rural Alaskans 
from the urban Alaskans and from the residents of the south 48 and from 
foreigners. This is because the rural Alaskan has absolutely no (or almost) 
no alternative life-style, culture, or livelihoods to fall back on if their 
supply of fish and game is significantly diminished or wiped out. They 
absolutely depend on their wild renewable resources.

DISCUSSION OF INTENT OF ANILCA (PLACE OF RESIDENCE -  RURAL ALASKA)

DISCUSSION OF INTENT OF ANILCA (NATIVE VERSUS NON-NATIVE)

ANILCA is basically an Act about Lands in Alaska which are of National 
Interest. Although ANILCA has large portions dealing with Native lands and 
the Alaska Native Claims Settlement Act, ANILCA very specifically and 
clearly states, in Section 801.(1) (see Appendix III), that, as far as 
subsistence is concerned, Natives and non-Natives are to be treated alike.

DISCUSSION OF INTENT OF ANILCA (CUSTOMARY TRADE VERSUS COMMERCIAL USE)

"Customary Trade" (as used in ANILCA Section 803) (see Appendix III) 
can be easily defended as meaning that for purposes of fish and game laws 
and regulations, "any and all commercial harvesting of fish and game as has 
been legally allowed, licensed and/or permitted by in the State of Alaska to 
this date".

Clearly, Alaska residents had the history of some 60 years of U.S. Law 
and Regulation and Management before Statehood to decide what was acceptable 
commercial practice ("customary trade") in the harvesting of its wild 
renewable resources.

With Statehood (when Alaska residents received the right to make laws 
and regulations based on these decisions) many changes were implemented 
(i.e.. elimination of fish traps). After a further 15 year history, Alaska 
amended its constitution to allow for the protection of its residents from 
non-Alaskan residents and entrepreneurs (i.e.. Limited Entry in the 
commercial fisheries).

The enactment of Commercial Fisheries Entry Legislation brought about 
an almost immediate migration of permits (opportunities of livelihood) out 
of the rural areas of the State to the urban areas of the State and to an 
even greater extent out of the State entirely. This is probably the chief 
reason for the enactment of the Subsistence Section (Title VIII) of the 
ANILCA legislation. And it happened within 6 years of the (final) enactment 
of limited entry.
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The past twenty years of trial and error regulations designed to 
implement ANILCA subsistence have been very frustrating, unproductive, and 
extremely fear provoking. (ANILCA subsistence could very possibly destroy 
the very life-style, culture, and livelihoods is was designed to create).

It should be clear from a perusal of the history of the regulations 
designed for the protection of Alaskan residents, especially rural 
residents, who in many cases are commercial users, that ANILCA's clear 
intent is to protect the commercial user; and it can do so by defining 
customary trade as in the following bill proposal.

DISCUSSION OF INTENT OF ANILCA (PLACE OF RESIDENCE - URBAN ALASKA)

Further, this perusal of the history of Alaska law and regulations and 
ANILCA (as far as subsistence is concerned) can easily further be 
interpreted to intend (or mean) to protect the life-style, culture, and 
livelihoods of urban Alaskans from the residents of the south 48 and from 
foreigners (see ANILCA Section 804 in Appendix III). This is because the 
urb^n Alaskans have almost no (or very little) alternative life-style, 
culture, or livelihoods to fall back on if their supply of fish and game is 
significantly diminished or wiped out. They also very much depend on their 
wild renewable resources.

DISCUSSION OF INTENT OF ANILCA (SPORT VERSUS COMMERCIAL HARVESTING)

Sport hunting and fishing (and trapping?) as now separated from 
"Personal Use" hunting and fishing (and trapping?), can be viewed either as 
a direct use of the resource for recreation or an indirect use of the 
resource for livelihood (as in the case of sport fishing and hunting 
suppliers, outfitters, guides, and lodges).

Commercial fishing and trapping (and hunting?) can be viewed as a 
direct use of the resource for livelihood.

Study of ANILCA, then, in its Section 803 (see Appendix III) definition 
of subsistence uses, seems to give commercial fishing and trapping (and 
hunting?) a higher priority than sport fishing and hunting.

Study of ANILCA Sections 801.1 and 801.4 (see Appendix III) seems to 
give the same interpretation.

Study of ANILCA Sections 801.3 (see Appendix III) seems to allow for a 
use priority schedule such as is given in this proposal.
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QUESTIONS TO ASK YOURSELF

1. OVERVIEW Do we want to support this type of legislation?
Generally?
Specifically?
Can you support it individually?

2. Are there gross errors in the proposal or in the discussion.?

3. Is each user group in the category you would like to see it in?
And can you support your preference?

4. Are there other user groups not included that should be?

5. What about Sport Commercial Charter Boats? Are they in the correct 
category? Where should they fit into the category range? Should they be 
required to buy a Power Troll Permit?

6. What about Commercial Guides?

7. How should emergencies be recognized and by whom? Who should see 
that they are actually responded to?

8. What about elderly people who have lived off the land in rural 
communities but are now forced to live in urban areas because of ill 
health and the need to be near medical facilities?

9. Will this proposal cause a migration of nonresidents into rural 
areas instead of a migration of commercial permits into these areas, 
creating even worst situations?

10. How extensive should Subsistence Class Closures be? Should
"Conservation Closure" and "Class 1 and Class 2" Subsistence 

Emergency closures "kick in" limited to their areas only?

11. DOES THIS PROPOSAL REALLY DO WHAT WE THINK IT DOES?
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PELICAN ADF&G ADVISOHT COMMITTEE

SUBSISTENCE COMMENTS
“* /* ' /
S/3/82

In attempting to come up with Pelican's definition of subsistenca wh have 
come to realize that:

1* Every man "needs" to. Bubsist;

2* Every man will utilize any resource to stay alive and/or to keep
his family alive, be it fish, fowl,fflora,'or- fauna, a renewable 
resource or a nor-renewable resource;

30 That our governments ((community, state, and federal) have beeix 
created to safeguard these basic needs and rights;

4, That our Alaska Boards of Fisheries and of Game, in particular, 
have been created to and have been doing just that.

We have also come to recognize the Con Game of the ANIL3AJ subsistence issue
for what it is:

1. An insidious method of gaining further Federal control over Alaska's 
resources, and

2. A method for lawyers, attorneys, Federal -bureaucrats, and other 
Con Men to milk the public. .

We citizens are tired of expending great amounts of time, effort, and monies 
in fgood faith" attempts to sit down with highly paid attorneys and bureaucrats • 
to develop realistic definitions and laws for resource management, only to find 
that we have wasted our family lives and exhausted our personal finanaes, while 
the attorneys have been getting rich, and further, only to find that once the - 1">
issues, definitions, and laws have been ironed out and agreed upon in "good faith** \ 
and enacted, that these samellawyers and-bureaucrats will then "take the other side** • 
and further drain our treasuries and pocket books by representing various groups 
(supposedly wronged by legislative or regulatory oversight) in court using legal 
loopholes. • ~ ; 4 »• ’ . -•

We recognize the Con. Game for what it is -—  a highly evolved and very expensive 
method for milking the public under the guise of protecting our rights, our interests, 
and our resources. ’ ' •

We feel thart the Alaska Boards of Fisheries and of Game do now, and always have 
had the Alaskan citizen's interests at heart; and that they have shown exceptional 
sensitivity in meeting subsistence needs of the Alaskan without the expensive 
Con Game of statutes, definitions, and regulations. We feel that the State of •. ■;!
Alaska has a very good batting average in the management of its resources —  at least 
the few that it is allowed to manage. ■ • ..

A - I  - 1



On the other hand, we feel that the Federal Government has ahown a real lack vj. 
of understanding of Alaskans and the needs of Alaskans, and consequently, haoa 
history of insensitivity to Alaska’s needs; witness:

Clearcut logging, '
The Marine Mammal Act, • , . •‘••.V- }■'
Wolf control, etc., and now  - • ; ‘
The subsistence issue. . ' .. ̂

We feel that the State of Alaska should at this time take a strong stand 
against federal control of subsistence in Alaska and/or federal mandates;to 
Alaska concerning subsistence. The State should sue the federal government’i f '' 
necessary. We should be demanding our State’s rights to manage our own renewable . 
resources. We fought for these rights at Statehood and we should not be letting 
the Federal Government abridge them. ’V*-**--rV-*.

We feel that the Federal Government should re-examine the implications o f v , .  /' 
ANILCA and back off. \ • -■ ’, a—\ i . . t . •

Ourlnatlon was founded with the concept of all men being equal under th:e law.
We ask, .then, that the Federal Government re-examine the ANIICA Subsistence 
Sections as creating classes of people with diferent rights:

Subsistence users over "others",
Rural over urban, ' _

. . Traditional user over "??????"• -

Further, we ask that the United States Government cease and deBist this practise 
of taking over State’s rights and authorities under the guise of righteously 
protecting its citizens. ; •.



A  v TH'OR *S R F OR ■ ■. Fk o POSA JU

I
DISCUSSION OF THE AUTHOR'S REASONS FOR THIS PAPER AND

■ ’ . -thy - ••/
-V*

Although I am on the Pelican ADF&G Advisory Committee and 
wholeheartedly support its position on Subsistence and State's rights (see1-^ ' •
Appendix I), it is my opinion that:

1. The Federal government will continue to usurp our State's
rights, despite their obvious J-------- ~‘e —  "—
customs, and needs.

ignorance of our traditional*
' ■ * * v .. .. *,

. . .  : •'*. . ••".TmS * i .
2. The State of Alaska, The Office of the Governor, The Alaska

State Legislature, The Boards of Fisheries and Game, and The.-.?** 
Department of Fish and Game either lack the desire,. the’willV;^-. / 
the muscle, and/or the courage to fight the Federal ‘ v
government; or they truly know that —  — 1A 1—  ,r ̂
battle at further loss to the State

.3. The Boards of Fisheries and Game have occasionally (but'>ery'
rarely) bowed to political pressures and put the interest.’"of [■'
the urban users above the needs of the rural user. (i.e.; t h e - 
Cook Inlet/Kenia River Subsistence issue). '•”r":' ■

4. Many other State agencies do not have the protectionist ?:.*:>. • 
attitude toward "subsistence" and "personal use" rural users ', 
that the Alaska Boards of Fisheries and Game has shown (i.e. 
the clearcut, no buffer strip policies of the Alaska 
Department of Natural Resources).

It is for these reasons that I submit this paper. I do so with great ,T; .; 
reluctance as I feel that State will take any alternative it can to avoid *V£::r;, 
this very necessary battle over its right to govern itself, regardless of :f&>: .f . 
the lack of existence of acceptable legislation for compliance to ANILCA.

It is with these reservations, therefore, that I submit this paper. !%;£• 
feel that, notwithstanding the need for a strong stand over Alaska's right 
to govern itself,, the preceding approach to compliance with ANILCA 
Subsistence is the least disruptive to the State and the customs, > KV 
life-style, and livelihoods of its citizens both, rural and urban. It 
should, I believe, allow the State to manage it3 fish and game resources '
pretty much as it has in the past. - . ,

If we accept this proposal, however, the State will continue to be
ruled by our absentee owners in Washington D.C. and we will continue to have ”
many such conflicts in the future (i.e. the Tongass Reform issue, the 
Glacier Bay Park versus Commercial Fishing issue). . •’ .
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T IT L E  v m — S U B S IS TE N C E  M A N A G E M E N T  A N D  U SE

FINDINGS

Sec . 801. The Congress finds and declares tha t
(1) the continuation of the opportunity for subsistence 

rural residents o f Alaska, including both Natives :ai 
Natives, on the public land3 and by A laska Natives on ̂ Native ;. 
lands is essential to N a tive  physical, economic, traditional? and £ 
cultural existence and to non -Native physical, econom ic,tradi-C . 
tional, and social existence;

(2) the situation in Alaska is unique in  that, in  most casw. ho v .. • 
practical alternative means are available to replace the; food J/, ' 
supplies and other items gatherei from fish and w ildlife^which%  
supply rural residents dependent on subsistence uses;

uisesby^
f a n d lh o n ^ y

(3) continuation o f the opportunity for subsistence uses o f
W :resources on public and other lands in  A laska is threatened.by 

the increasing population o f Alaska, w ith  resultant pressure on 
subsistence resources, by sudden decline in the populations o f^ l 
some w ild life species which are crucial subsistence resources, by^ 
increased accessibility o f remote areas containing subsistence V  
resources, and by taking o f fish and w ild life  in a manner >  
inconsistent w ith  recognized principles o f fish and w ild life , . 
management; *•

(4) in order to fu lfill the policies and purposes o f the Alaska I  : 
N a tive  Claims Settlement A c t and as a m atter o f equity,* it  is $£ 
necessary for the Congress to invoke its constitutional au thority^ £ 
over N a tive  affairs and its constitutional authority under the.$?;,* 
property clause and the commerce clause to protect and provide;,:;- .' 
the opportunity for continued subsistence uses on the public B  . 
lands b y  N a tive  and non-Native rural residents; and ,

(5) the national interest in the proper regulation, protection," ', 
and conservation of fish and w ild life on the public lands !n*£* 
A laska and the continuation of the opportunity for a subsistence; 
w ay o f life by residents of rural A laska require that*/in adminis- 
trative structure be established for the purpose o f enabling rural 
residents who have personal knowledge of local conditions and 
requirements to have a meaningful role in the management o f 
fish and w ildlife and o f subsistence uses on the public lands in  
Alaska. * • - -

POLICY V .

Sec . 802. I t  is hereby declared to be the policy o f Congress that—  ;
(1) consistent w ith sound management principles, and the;, 

conservation o f healthy populations o f fish and w ildlife, the 
utilization o f the public lands in  Alaska is to cause the least s 
adverse impact possible on rural residents who depend upon 
subsistence uses of the resources o f such lands; consistent w ith  
management o f fish and w ild life in accordance w ith  recognized i
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_ es anu the purposes for each um£ estab lished ,# # !^: &v; 
designated, or expanded by or pursuant to titles I I  through V I I  omAniii-p. 2377- 
this Ac t, the purpose o f this title  is to provide the opportunity 
rural residents engaged in a subsistence w ay o f life to do :

(2) nonwasteful subsistence uses o ffi& i and w ild life and o th e r$ ^ ^ c i-S I 
renewal,ie resources shall be the priority consumptive uses o f all:f® %S^:̂  
such resources on the public lands o f A laska when it is necessary 
to restrict taking in order to assure the continued viab ility o f a . 4̂ : * 
fish or w ildlife population or the continuation o f subsistence uses 
o f such population, the talcing o f such population for nonwasteful 
subsistence uses shall be given preference on the public lands w„ 
over other consumptive uses; and

(3) except as otherwise provided by this A c t or other Federal' :
laws, Federal land managing agencies, in managing subsistence';|'? |^ 4 i l^ > :' 
activities on the public lands and in protecting the continued :
viab ility o f a ll w ild  renewable resources in Alaska, shall cooper-.;| ^ ^ ' ' ’ 
ate w ith  adjacent landowners and land managers, including 
N a tive  Corporations, appropriate State and Federal agencies, 
and other nations.

DEFINITIONS

Sec. 803. A s  used in  this Act, the term “subsistence uses” m e a n s 16 USC 3113. 
the customary and traditional uses by rural A laska residents o f wild, 
renewable resources for direct personal or fam ily consumption^ as 
food, shelter, fuel, clothing, tools,"or transportation; for tb< making ^  
and selling o f handicraft articles out o f nonedible byproducts o f fish . 
and w ild life resources taken for personal or fam ily consumption; for -W 
barter, or sharing for personal or fam ily consumption;- and for 
customary trade. For the purposes of this section, the term—  ;

(1) “fam ily” means a ll persons related by blood, marriage, o r^ % $ t£ ':
• adoption, or any person living w ithin the household on a perma- ■;

nent basis; and •
(2) “barter” means the exchange o f fish or w ild life or their v?

parts, taken for subsistence uses—  • :V
(A) for other fish or game or their parts; or ' v-
(B) for other food or for nonedible items other than money 

i f  the exchange is o f a lim ited and noncommercial nature.

PREFERENCE FOR SUBSISTENCE USES

Sec. 804. Except as otherwise provided in this A c t and other 16 USC 3114. 
Federal laws, the taking on public lands o f fish and w ild life for '
nonwasteful subsistence uses shall be accorded priority over the 
taking on such lands o f fish and w ildlife for other purposes. W hen- Priority criteria, 
ever it  is necessary to restrict the taking o f populations of fish and 
w ild life on such lands for subsistence uses in order to protect the . 
continued viab ility o f such populations, or to continue such uses, such 
priority shall be implemented through appropriate lim itations based . ' 
on the application o f the following criteria;

(1) customary and direct dependence upon the populations as 
the mainstay o f Mveiihocd;

(2) local residency; and
(3) the availab ility of alternative resources.______________________ __________
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W hereas ,  P e l i c a n  i s  an i s o l a t e d  and r u r a l  town o t  a b o u t  t h r e e  h u n d r e d  i n  S o u t h e a s t  A l a s k a ,  
and

W hereas ,  P e l i c a n ' s  p r i m a r y  i n d u s t r y  i s  c o m m e r c i a l  t i s h i n g ,  and

W he re a s ,  The economy o t  P e l i c a n  would  c o m p l e t e l y  t o l d ,  p r o p e r t y  v a l u e s  would  d r a s t i c a l l y  
d r o n ,  and i t s  r e s i d e n t s  would po b a n k r u p t  and  be t o r c e d  t o  move t ro m  t h e  a r e a  
s i n c e  t h e r e  i s  no s i g n i f i c a n t  number o t  a l t e r n a t i v e  o c c u p a t i o n s  a v a i l a b l e  i n  
P e l i c a n  i t  c o m m e r c i a l  t i s h m a  was c l o s e d  m  S o u t h e a s t  A l a s k a  t o r  any  e x t e n d e d  
p e r i o d  o r  t i m e ,  and

W hereas .  We t e e i  t h a t  t h e  same phenomenon  would o c c u r  i n  a l m o s t  a l l  i s o l a t e ,  r u r a l  v i l l a g e s
and to wns  t h r o u g h o u t  S o u t h e a s t  A l a s k a  i t  c o m m e r c i a l  f i s h i n g  was c l o s e d  i n
S o u t h e a s t  A l a s k a  t o r  anv  e x t e n d e d  p e r i o d  o t  t i m e ,  and

W hereas ,  We p e o p l e s  o t  P e l i c a n  and  o t  S o u t h e a s t  A l a s k a  do t o  a l a r g e  p e r c e n t a g e  d e p e n d
d i r e c t l y  upon Com m erc ia l  l i s h m g  t o r  o u r  l i v e l i h o o d s  and  ways o f  l i f e ,  and

W hereas ,  We t e e l  t h a t  t h i s  i s  what  ANILCA i s  a d d r e s s i n g  i n  i t s  S u b s i s t e n c e  S e c t i o n s ;

T h e r e f o r e .  We. t h e  P e l i c a n  ADF&G A d v i s o r y  c o m m i t t e e ,  do h e r e b y  a d o p t  i n  e s s e n c e  t h e  i d e a  
and  c o n c e p t  o t  t h e  R i c h a r d  L u n d a h l  S u b s i s t e n c e  P r o p o s a l  a s  p r e v i o u s l y  s u b m i t t e d  
and a s  a t t a c h e d ;  and

F u r t h e r .  We r e g u e s t  t h a t  t h e  S o u t h e a s t  R e g i o n a l  ADF&G C o u n c i l ,  t h e  S t a t e  o f  A l a s k a ,  and  t h e  
U .S .  F e d e r a l  Government  do t h e  same .

A  - I E



p w i th o u t  * f -  ft
png would  ua£’ )?. 
[article and the '■]!■ 
?ed by A laska 
nm issioner 6 f 
pka 1974). (tf $  
peas p r io r  to  '.y, 
e McCarrey v. ' 
526 P.2d 1353

/ \  P P £ .K ) D )X
Constitution of Alaska Art. Vin, § 15

among beneficial uses, concurrent or otherwise, as prescribed by law, and to the general 
r ;  reservation of fish and wildlife.

| f  N a tu ra l Re-

basis for 
^he date  of 
iunder the 
law, shall 

leases, and 
|p en d  upon 
Jupon other 

claim ant 
le m ineral 
; to fu rther 

and not 
Ir m inerals

Cross re fe re n ce * . —  See note to A laska Const., 
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N O TES T O  D E C IS IO N S

Leg is la t iv e  in te n t .  —  The provisions in  th is a r t i­
cle were intended to perm it the broadest possible 
access to and use o f state waters by the general public.

Wemberg v. State, 516 P.2d 1191 (Alaska 1973), 
rehearing denied, 519 P.2d 801 (Alaska 1974).

Section 14. Access to Navigable Waters. Free access to the navigable or public 
waters of the State, as defined by the legislature, shall not be denied any citizen of the 
United S tates or resident of the State, except th a t the legislature may by general law 
regulate and limit such access for other beneficial uses or public purposes.

O p in ion s  o f  a t to rn e y  gene raL  — The owner o f 
the uplands has been stated to have the r ig h t o f access 
for the purpose o f navigation, b u t no r ig h t o f posses­
sion o f the land below h igh water m a rk  as against 
another. 1959 Op. A t f y  Gen. No. 1.

In Dalton v. Hazelet, 182 F. 561 (9th C ir. 1910), i t  
waa recognized th a t the r ig h t o f free and unobstructed 
access may be exercised by means o f a w h a rf o r o ther 
structure over shoal water from  the upland property

to deep water. 1959 Op. A t f y  Gen. No. 1.
The mere physical passage iB apt the only r ig h t 

involved in  the r ig h t o f access. The upland owner has 
the r ig h t to use the foreshore in  such manner os is 
necessary for the complete enjoyment o f h is righ t. 
1959 Op. A t t ’y  Gen. No. 1.

A ny use o f tidelands in  such a m anner as to  deny 
the upland owner access to the navigable waters 
would be actionable. 1959 Op. A t t ’y  Gen. No. 1.

N O TES  T O  D E C IS IO N S
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L eg is la t iv e  in t e n t  —  The provisions in  th is a r t i­
cle were iatended to perm it the broadest possible 
scccbs to and use o f state waters by the general public. 
Wemberg v. State, 516 P.2d 1191 (A laska 1973), 
rehearing denied, 519 P.2d 801 (A laska 1974).

T h e  A la ska  C o n s t itu t io n  a llo w s  th e  s ta te  to  
ta k e  r ip a r ia n  o r  l i t t o r a l  p ro p e r ty  r ig h ts  fo r “ben­
eficia l o r public uses” other than  in  aid o f water 
navigation. Wemberg v. State, 516 P.2d 1191 (Alaska 
1973), rehearing denied, 519 P.2d 801 (Alaska 1974).

Section 15. No Exclusive Right of Fishery. No exclusive right or special privilege 
of fishery shall be created or authorized in the natu ra l w aters of the State. This section 
does not restric t the power of the S tate to limit entry into any fishery for purposes of 
resource conservation, to prevent economic distress “among fishermen and those depen­
dent upon them  for a livelihood and to promote the  efficient development of aquaculture 
in the State.

Cross re fe rences . —  For provisions re la ting  to the 
lim ita tion  o f en try  in to the fisheries o f the state, see 
AS 16.43.

E ffe c t o f  am endm en ts . —  The amendment effec­
tive October 14,1972 (7th Leg is la ture ’s HCS CSSJR 
10 (1971)) added the last sentence.

O p in io n s  o f  a tto rn e y  gene raL  —  This section 
was derived from  the White Act, 48 U.S.C. §8 221, 
222. 1961 Op. A t f y  Gen. No. 3.

Under the language o f the W hite  Act (48 USC 
5 222) the Secretary o f In te r io r was prohib ited from 
granting any exclusive or several r ig h t o f fishery in  
favor o f the Natives on the K a rlu k  R iver on Kodiak 
Island. The court held tha t the p roh ib ition  against 
granting and exclusivo r ig h t o f fishery applied to

commercial fish ing by natives equally w ith  fish ing 
companies, and tha t the secretary could not g ran t to 
the occupants o f an Ind ian  rservation the p rivilege o f 
exclusive commercial fish ing  rights. 190 Op. A t fy  
Gen. No. 9, c iting  Hynes v. Grimes Packing Co., 12 
A laska 348,337 U.S. 86, 69 S. C t. 968, 93 L . Ed. 1231 
(1949).

AS 38,05.082, which authorizes shore fishery 
leases, does not create an exclusive r ig h t o f fishery 
and therefore is not unconstitu tional under th is sec­
tion. 1983 Op. A t f y  Gen. No. 03.

AS 38.05.082 con be amended to l im it  tho issuance 
o f sta te  tidelands leases fo r fisheries development to 
residents o f Alaska. 1983 Op. A t f y  Gen. No. 03.

NO TES  T O  D EC IS IO N S

A p p lic a b il ity .  —  The r ig h t to lead subsistence 
lifestyles is  not lim ited  to A laska Natives; the benefits 
o f subsistence liv in g  are shared by a ll Aiaskar-a and 
class o f A laska Natives could not b ring  a public

nuisance action based on interference w ith  subsis­
tence lifestyles because they could show no special 
iq ju ry  d iffe ren t in  k ind  from th a t suffered by the 
general public. A laska Native Class v. Exxon Corp.,
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Constitution of Alaska

104 F.3d 1196 (9 th C ir. 1997).
T he  f i r s t  ju d ic ia l  a p p lic a t io n  o f  th is  c o n s t itu ­

t io n a l p ro v is io n  should properly be by an A laska 
court. Eeetz v. Bozanich, 397 U.S. 82,90 S. Ct. 788,25 
L . Ed. 2d 68 (1970).

T he  W h ite  A c t  m e re ly  exp ressed  th e  com m on 
la w  in  p roh ib ition  against exclusive fish ing rights. 
Grimes Packing Co. v. Hynes, 11 A laska 154, 67 F. 
Supp. 43 (D. A laska 1946), vacated and remanded on 
other grounds, 17. A laska 348, 337 U.S. 86, 69 S. Ct. 
968, 93 L. Ed. 1231 (1949).

I t  d id  n o t p e rm it  a m o n o p o ly  o f  f is h in g  in  
In d ia n  c it iz e n s  as a conservation measure. Hynes v. 
Grimes Packing Co., 11 A laska 564,165 F.2d 323 (9 th 

' C ir. 19-17), vacated and remanded on other grounds, 
12 A laska 348, 337 U.S. 86, 69 S. Ct. 968, 93 L, Ed. 
1231 (1949).

T h e  p u rp o se  o f  th e  1972 am endm en t, wh ich 
added the second sentence to th is  section, was to g ran t 
the state the power to impose a lim ited  en try  system 
in  any fishery, no tw iths tand ing  any state constitu­
tiona l provisions otherw ise p roh ib iting  such a system. 
State v. Ostrosky, 667 P.2d 1184 (Alaska 1983), appeal 
dismissed, 467 U.S. 1201,104 S. Ct. 2379,81 L. Ed. 2d 
339 (1984).

D if fe r e n t ia l t r e a tm e n tn o t  p ro h ib ite d . — W hile 
th is section does p roh ib it g ran ting  monopoly fish ing 
righ ts , i t  was not meant to p roh ib it d iffe ren tia l trea t­
ment by the Board o f F isheries o f such diverse user 
groups as commercial, sports, and subsistence fisher­
men. Kenai Peninsula F isherman’s Coop. Ass'n v. 
State, 628 P.2d 897 (A laska 1981).

S ta tu te  g ra n t in g  a p re fe re n ce  to  r u r a l re s i­
d en ts  to take fish and gome fo r subsistence purposes 
vio la ted th is  section. McDowell v. State, 785 P.2d 1 
(Alaska 1989).

A  b a n  o n  th e  use o f  a m eans o f  f is h in g  does not 
equal a creation o f on exclusive r ig h t o r a special

privilege. A laska F ish  Spotters Ass’n  v. State, Dept of 
F ish &  Game, 838 PJ2<1 708 (Alaska 1992). \

R e g u la tio n  u p h e ld . —  A  auperexdusivo use reg­
u la tion  p roh ib iting  fishermen who operate in  one of 
the superoxclusive fisheries from  partic ipa ting  in  any 
o ther superexclusive fishery reflects an allocation 
decision which is both necessary and authorized un­
der A rtic le  V I I I ,  5 4 o f  the A laska Constitution, and 
does not violate any o f the A rtic le  V U I clauses prohib­
it in g  exclusive o r spqdal privileges to take fish and 
w ild life . State v. Herbert, 803 P.2d 863 (Al&cka 1990).

A  regulation a llocating harvest levels o f cockeye 
salmon d id not v io la te e ithe r A rtic le  VU I, § 3 or 
A rtic le  V I I I ,  $ 17 o f the A laska Constitu tion, as the 
regu la tion was not a rb itra ry  and capricious, did not 
create an exclusive r ig h t, and the affected fisheries 
were not “s im ila r ly  situated*. The regulation reflected 
an allocation decision authorized under A rtic le  V E , 
8 4 which the Board o f F isheries m ust necessarily 
make between users involved in  d iffe ren t fisheries. 
G ilbe rt v. Deportment o f F ish &  Game, 803 P2d 391 
(Alaska 1990). •!•

C o n s t i tu t io n a l ity  o f  ch . 186, S LA  1968. — See 
Bozanich v. Reetz, 297 F. Supp. 300 (D. Alaska 1969); 
Reetz v. Bozanich, 397 U.S. 82,90 S. C t  788,25 L. Ed. 
2d 68 (1970).

Q uo ted  in  M o tlaka tla  Ind ian  Community Annette 
Is land Reserve v. Egan, 362 P.2d 901 (Alaska 1961), 
vacated and remanded, 369 U.S. 45,82 S. C t  652,7 L  
Ed. 2d 562 (1961); Isakson v. Rickey, 550 R2d 359 
(Alaska 1976); Commercial F isheries E n try  Cotnm'n 
v. Apokedak, 606 R2d 1255 (Alaska 1980); State v. 
A lex, 646 R2d 203 (A laska 1982); Johns v. Commer­
c ia l Fisheries E n try  Comm’n, 768 P.2d 1256 (Alaska 
1988).

C ite d  in  W ickersham v. State, Com. Fisheries En­
tr y  Comm’n, 680 R2d 1135 (Alaska 1984); State v. 
M ony, 836 P.2d 368 (Alaska 1992).

S e c t io n  16. P r o t e c t i o n  o f  R ig h ts .  N o p erso n  sh a ll be in v o lu n ta rily  d ivested  of his 
r ig h t to  th e  u se  o f  w a te rs , h is  in te re s ts  in  lan d s , o r im p ro v em en ts  a ifec tin g  either, except 
for a  su p e r io r  beneficial u se  o r public p u rp o se  an d  th e n  only  w ith  ju s t  com pensation  and 
by o p e ra tio n  o f law.

NOTES T O  D E C IS IO N S

L e g is la t iv e  in te n t .  —  The provisions in  th is a r t i­
cle were intended to pe rm it the broadest possible 
access to and use o f state waters by the general public. 
Wemberg v. State, 516 P.2d 1191 (Alaska 1973), 
rehearing denied, 519 P.2d 801 (Alaska 1974).

T he  “ use o f  w a te r ”  la nguage  o f th is section is 
coterminous w ith  r ipa rian  righ ts . Classen v. State, 
Dep’t  o f Hwys., 621 P.2d 15 (Alaska 1980).

T h is  se c tio n  a ffo rd s  p ro te c t io n  a g a in s t th e  
in v o lu n ta r y  d iv e s tm e n t o f p riva te  property righ ts 
for a superior beneficial use, such as the construction 
o f a by-pass, by specifying thn t i t  shall be “only w ith  
ju s t  compensation and by operation o f law.’ Wemberg 
v. State, 516 P.2d 1191 (Alaska 1973), rehearing 
denied, 519 P.2d 801 (A laska 1974).

P ro p e r ty  o w n e r hao p r iv a te  r ig h t  o f  l i t t o r a l  
access. —  See Wemberg v. State, 516 P.2d 1191 
(A laska 1973), rehearing denied, 519 P.2d 801 (Alaska 
1974).

T he re  is  l i t t l e  d if fe re n c e  be tw een  land -access 
a n d  w a te r-access s itu a t io n s , a t least where the

facts establish aciuh l use o f wa te r access. Wemberg v. 
State, 516 P.2d 1191 (Alaska 1973), rehearing denied, 
519 P.2d 801 (Alaska 1974).

T he  sup rem e  c o u r t  q ue s tio n ed  th e  v a lid ity  of 
a  re s tr ic te d  d e f in it io n  o f the priva te  r ig h t o f access 
in  water cases, especially in  view o f the tnore realistic 
r ig h t o f access recognized in  land-access cases. 
Wemberg v. State, 516 P.2d 1191 (Alaska 1973), 
rehearing denied, 519 P.2d 801 (Alaska 1974).

A  p a r ty  was n o t  e n t it le d  to  com pensa tion  un­
der th is section when construction o f a bridge de­
stroyed h is a b ility  to use h is residence on the river as 
a base for h is floatplane a ir  tax i service because 
although the construction made h is floatplane opera­
tion more expensive and d ifficu lt, i t  d id  not actually 
prevent his use o f the rive r fo r th a t purpose or 
in terfere w ith  trad itiona l r ipa rian  rights. Classen v. 
State, Dep't o f Hwys., 621 P.2d 15 (Alaska 1980); Ellis 
v. State, Dep't o f N a tu ra l Resources, 944 R2d 491 
(Alaska 1997).
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Sitka, Alaska 99835 
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. . . .  Fax (907) 747-5727
1-800-478-3534, Alaska

, a RV r f o  1-800-344-2128, U.S.A., l f ) * C D R P Q f * A T 6 0  *

September 22, 1 9 9 9

Senator Kick Halford, Chair 
Senate Resources Committee 
State Capitol, Rm., 121
Juneau, AK 99801-1182 V i a  F a x ;  4 6 5 - 4 9 2 8

Dear Senator Halford and Committee Members:

1 am writing to provide written testimony on behalf of Shee Atika, Incorporated’s 2,442 
shareholders for today’s subsistence hearing.

Shee Atika, Incorporated is the ANCSA Urban Corporation for Sitka. Shee Atika has a 
long history of supporting efforts to implement a rural priority for subsistence hunting 
and fishing in the state. We are dismayed by the total lack of understanding displayed 
by the Alaska legislature of the importance of subsistence hunting and fishing to the 
Native peoples of Alaska. The lack of progress to resolve this impasse is not 
acceptable.

With proper management of state resources, subsistence is not a threat to either 
commercial or sport harvest of fish and gcrne. In fact, compared to these two entities, 
the subsistence harvest is minute! Proper management requires local, not federal, 
control.

We urge you to end the impasse now and take those measures necessary, including a 
constitutional amendment, to implement the rural priority under state law and ensure 
that control of fish and game remains with the state.

We look to you and our other legislators to do the right and courageous thing.

Thank you for considering our opinion. Please make this letter part of the hearing 
record.

Chairman of the Board
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CoxTI

WONDERING IF IT WAS WORTH WAS IT 

Guest Opinion by Col. W. R. Cox USA Ret.

It’s not unusual for a former soldier to look back at his career and wonder if it was worth 
it. This is one of those times for me. I spent 30 years in the US Army defending the 
values of the United States Constitution. It didn’t matter whether I was a “shavetail 
Lieutenant” threatened with courts martial for standing up to a Sergeant-Major who was 
lying about the pay list, a field officer in combat, or post commander in “peacetime.” My 
choice was to defend the US Constitution, and do what was right. I decided the risks, 
whether to my military career or in pitting my life and fighting skills against those of other 
men opposing freedom and human dignity, were worth it. The values of human respect 
and equality were worth taking those risks, even death.

With this as my past, I wonder what’s gone wrong with equal rights for all Alaskans and 
our rights as a state in the subsistence issue. How can Alaskans even consider amending 
our state constitution to allow preference when the US Constitution and all federal laws, 
except ANILCA, forbid it? Preference for folks in need sounds noble, but we shouldn’t 
get so emotional that we overlook this logical fact: you can’t give one man preference 
without discriminating against another. To me granting preference violates the most 
important American principle, that all are equal under the Jaw. I fought for that.

I don’t have a problem with some folks having an advantage because they’ve worked 
harder or made other sacrifices to gain advantages. However, I can clearly see the 
difference between earning advantage and receiving preference because of where you live 
or who your ancestors chanced to be. It took this nation a long time to get over 
preference based on race, and I’m not about to go back to it.

I wonder how we’ve come to this. I’m no expert on ANLCA history or Native 
grievances, but I can certainly identify the main players pushing for the discrimination 
required by preference. It’s no secret that Ted Stevens has family (if not monetary) ties to 
the law firm which has Cook Inlet Regional Native Corporation as its major Alaska client, 
and the last time I checked Ted’s brother-in-law was chief lobbyist for the Alaska 
Federation of Natives in Washington DC. The same Ted Stevens says ANILCA can’t be 
amended, but has quietly amended it dozens of times to benefit Alaska Native financial 
interests, in some cases specifically those of Cook Inlet Regional Corporation. He’s also 
the Senate appropriations chairman who said he couldn’t block federal funds to take over 
management and then made a deal with Bruce Babbitt to “buy” an Alaska constitutional 
amendment for $10 million. Unfortunately, I’ve come to expect this from Stevens; I  don’t 
know what to expect from Senator Murkowski. If he were governor, would he stand up 
for Alaska?
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Still, the guy who really confuses me is Governor Tony Knowles. Governor Knowles 
served his country at one time..,the same Army as I, and apparently took some of the same 
risks, Yet, he’s pushing preference as though it wouldn’t result in discrimination and 
violate the principle that all men are created equal. I can’t understand how a man who 
actually fought for his country can do a thing like that.

I have nothing but respect for those legislators who are willing to take a stand for equality 
under law regarding rural preference. I hope they can handle the pressure from those who 
want to do management the federal way so they can feel good and get back to making 
money with (and from) Alaska Natives. This crowd includes many of my former 
colleagues in the Chamber of Commerce.

For those who want to settle by accepting a federal law which doesn’t uphold equality and 
lack the stomach to fight for equal justice for Alaska as a state and for ail Alaskans, I have 
a sort of bemused contempt. I’m wondering if the risks I took fighting for the rights of 
these people were really worth it. They certainly don’t seem to appreciate the principles 
for which I was willing to die, but, by the Grace of God, didn’t have to.

To those who resist caving in to the feds, I say “Thank you for validating the risks I took 
in your service!”

Col. W. R. “Wally” Cox, a retired Boldicr, served in Live Array for 30 years including 2.5 years of combat 
in Viet Nam, was post commander at F t Wainwright from May 1984 to August 1987, and president of the 
Fairbanks Chamber of Commerce for three years.


