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that the. D garlmcnt of Interior is equipped to perform an oversight

responsibilit
Srtr SnnT 6. Well , a (JI they had to do wstto thatrnternaitronal
comm slon recommen atron and We cou

ave on
worke som t Indout with a argarnrnr?c Iﬁ In our ht, an§
because of the international extreme ervironmentalist press re, an

sol
oods, and I'Il' tell you what. In Anchorage the
r? the research for this University of A qasig F [0 ']8’ Pwonres
an car bou,. told rrhe |£\wsnot the Wolves thath d been bothenng
ourcarr ou, it was the Alaskan Natives.
And he su Rorts the. orovrsron in t|t|e7 hoeause he saﬁsonlr/ e
Federal G?t have the coarag to stan Ptot e politica

pressure 0T the AF&S an Native, and ou agree with
. Mitchell. well, | can't agree with whether Of N0t he made the

Statement
Senator Stevens. | can te(! ou that he made rt to me with alono
ﬁnd circuitous art%ulment and We finally got to_be split u beﬁause .
tenen 0se my temeronernawrleBtf} raydﬁ vrnd
éure nwr?h Vou Were resent on t ghone had that phone call * -V

ISCUSSIO the peop, e the Bethel region
?\/I R/Irtchell p Wwas,

Sen tor tevens hstur%ed tnat die Alaskan Nﬁtrve People be-
lieve that title 7 will put the Federa Governmentont eir side, in any
uture drsPute? between nonarea residents. 1t's not an ethnic prob-
em, It's a rural people versus urban and city people
Mr. M itchell. Thai’s correct.
Senator Stevens. But the. Alaska Native people are most concerned
ahout that- rural roblem and t ?V thrnkt P eanst( Al era? -V

rgrrrr]rg rr/m 30|2ﬁdt(|) tt?rr(r)[g tthee IAIasl%anA rlQIatlrvg 0 0Pea reec? W(F ﬁrm

Wo contro pro dam the Alaskan Natives i t o State legislature
aut orized it, voted for It.
you oo Catt ewhaedec jon, %u Iookat thedecrsrons that were -t

%bgc urin ﬁerrrt en th ﬁ Federal Government i vV
act econ tra san In other. 1S5LIes I ﬁanno thin f
0 one time wrt out rega to the a mrnrotratron whecher it be Re-
Bvu lican or Democraf, "where the nationa admrnrstratron has rrded
ith theAaskan Natrve 6(:5'6 or the rural Alaskan people, vis-a-vis M

natrona or anized [pess re rouo
Now, if you can tell me one, "1 reconsider by position on title 7.

Mr. M |tchell Senator I think that- there has he a Io of emotion
over th? %e of Federa gartrcrpatro .0 QVErSIg t|n t em nage
mm 0 sistence resources. But | think tiac |*v trqeen ascose to

rural Alas a as anyone during the development o S Iegrsatron
era ovem-

Senator Stevens. ~Weu it's a strange wav to do |t tofo%t ﬁre Secre-
taryo Interror to get him veto powver over the State fish and game

ml\qa e\w CTTan
|tcheII Senator, it is a strange way to do it, b
tive people have seen time and time anr?trme again, and ﬁﬁﬂéﬂﬁ

mr.y$M
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the AFN President MalIoterI back m t[t] D on this. Theg/ have seen
e legitimate. ne as of r ral ) e an e legitimat %do wild
re re ources int rura reas tate, sacririced to the interest
chorage an arr an ssRor men
are ogrtore earrn s that.Commissioner Scoo'to
h)as conoucte over ors ed re jona ﬁatron plan, the
% Hame an oar ffrh In the rural areas o Statg
ev ear for ayst t] rscrhca Thea/]%oto Anchorage an
ey 0o Fair ns X eart ever agnd$ fine.
most of the ewh Ive in Anchor Farrbanks have .
never been to a Na ve village and have no int ntron of going.
Senator Stevens, Don’ t despair.
Mr Mitchell. |’ mn%
na&qutevens We had K)percent votes a arnséthe Alaska Natrve
Lan aims Act, and we Passe It anvwa we VT got a
vision, % gr% vision In m that requires the regional Subsist nce
boardst t the Goyerno S\B (HJO lng
Mitchell. Senator Ue respect, t gprovrsrotn of yo%r
does nj t provide for regionalization. It provides only for a’sub-

srsgence reference.
enat r tevexs O %eograghrcal hasis.
gl heII ain WI all due reenect,
na tevens e onI onstrtutronal recet know. | don't

thin 3/ rs IS con fl trg %s Ite ouropr t's just not_con-
strtutr Pa thatsa on't t von canﬁ e awa rom a State
P fS sove erPr} powers as 0 ose other States Now
i re vour n»d | und e rg osition, but I’'m. con-
inced tha ne IS consfitutional ecause it os rovide or[)egronal
oards, and It th e{e IS alimitation on taking preference must be"given
tot eresh enso that region.
Now t t rs the one rn that | can assure the Alaska Native
eQPe and the rulra Alaska, v¥ mean. in anv where there’s
tron theay Cfve reference. And mind von, even* annua

re%hr lon dedl Htg Wit B ame rsa im tatron
rtc e enrort one of theh gest roblems we have
had Is trh/ eg (f tation on,the Yakin esources. A |-
most Wit stion, and in fact yoy migh now hrs etterthanl
h the exce ron of the current- position ‘Arctrc Slope OE

Western Arctic caribou er nm pﬁrsona nowe 0 not gvv
of a single instance in rural villages haye goné to the board o
game h re uest to ooher han res ct akind.

of game to restrict

sfion of tryin oar

takqn be orew (flrt Lesour esﬂr dg |ee
enator teve s. The Fairb an eoge 'did_that, the Anchora e
drd hai] at'snot a ryral rP t]on T eorganrza lon Was
[( o e, It. wa orm or the purpose Of limtin
taking o n me an e S ortsmen assoclations arc on r
to rmrt het g frshrnﬁ ame don’t think I1t'sa rura
ggs aClrgonrum 3m|(r)rr\]roﬁve mit the taking of game, to the carrying
?ﬁ éuestron IS dt e pref ere ce that IS to k> givpn In terms of the
limit trb sa ree Wrt Ve/ think my bill ;s very clear. |
woul egla ohavet If you ould pornt out omewherert is defi

COI’S
ver-
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crent in termso rovidin Llraprrorrty lor those in the region in the

even an Irmrt tion on n]g
rtchell Senator It does d tha(s But wha(ti e're sa [h IS
that there are more limitations that should be opposed than have

presen gog posed.
{rﬁt t vens. Waf(t a minute, what is defective about theE) -
osa owwr any Alaskan Native be harme rtyou have alimitation
an Pre erence is grven to the people who live in that area.
M Mitchell. nator the Alaska. Natives will notbeharmeﬁ how-
v qrvrﬂgdr at preference, getting it putinto legislation is what this

TS e s
9t It detrnest e.curre treﬁatronsh rgow and you're tamrlrarv/vrth

t ou wrote It in youy brief. ou are. My provision sa sto
the Stytet at ou m V, (he State OPA agka ma hrPtrnue to requlate

gleeogtrglrghg stem oF t%h gr?éj Sahrmhloar(a i edaistes regronal

neo the rovrsronso those trsh and a}r]ne hoards must_be
t h eresa Imitation. on the tﬁkrn 8 any fis E %ﬂrorrt}q
or that tak rn% must e iven to the residents” o Alas a who live |
the Marea Involv now t atsconstrtutronal |"hope you agree.

Mitchell. | assu ert con tr ut |onrH
Senator Stevens What's (lle defect Ivdo we need tréle 17
Mr. Mitchell. We need title 7. Senator, because in an Pf itself
gr legislation as drafted, in the opinion of not myself, but a

Ide
enator Stevens, J see your good frrend srttrng up here | know he's
worked.very hard, he'sa very distinguished awv r,and L r}]rr many
discussjons”about it. But again, y u "ve not {0 e re there's a
defect becauFe there woul e no ta rngsﬁn Federal lands until that

provrsron Is-lvea up to by t tateo
I1. Senatar, ade ect IS not rnsettrn%down a{f)olrca/ The
rto what

State o’v}Aas a_l1as ha on apr%ra olicy simil have
your legislation, for e prob em enator, IS erormrng

ear
rotectgt(h anad emerfvt process to provide ?or rural nr? d* and to

One of the ver rnterestrn thrn%s we've hud when we were tryin
et contr] area p in IowerYukon In the moose herd,

wag that the board or t %artmeqt idn't even know what the

scortr ue was much | equ att %ca Qod re urrem% nts were. Ever

W ass OOtWa%urp herd. The drdHtk at the safe | eve
arvest of that resource was before they could even get into an

alloca lon situation.
J one oht] e things We haﬁe in title 7 that is not rnclud%d in the

Ie rsr]atron rst ere Hrrementt at we've got to come' uB with a com-
en? v]eﬁan for the management of these resources before we lose

If ouII 00k ot theI Cg{rslatrvehrstor of the Alaska séatute It sets
Butt eaupsr tence of se of title o the Stnte code fyouH
ack and fook at that, you see that Jim untrngton Who rst(e
prime sponsor, who Is on Aloskan Natrve the Intérior o1 Alas



wanted that legislation alth u h tn 5 with a J due respect lo the
de artment—rs notpaBtrcu ar art drafte Pecaueo(j the con-

nof tBosevrI ? ecaHse f the de imation of that herd in there,
an even ecause 0f outside hunting.

r{ at went on the past 5 earﬁ hefore the Rrobleng started_in the
Yukon got tq erfor rocess, ahd as Senator Dur
ornted out epo Jitical pr ssures in Alaska, on the Govern?ran on
veryone makes rtrm ossrbeto do that without some kind of Federa
oversigh H am the ast person to say that it would ehPu to the
sityation if the secretar everrn act esercrsed IS oversrg authority
andtookoverallman%g méanto fishnnd giamernAlas a.

[
a

e know trous Butjust the way-----

enator S thvag twr ern thrsb over]mv ead bod becausg
| f tforst tehood aﬂ Ttou[gNtagFarnstt e eopewh wante
tf p Mt Da there’At the'h rn ? S fust- co ack rom, t]
eo ew oo osest tehood, the people who are now rticnletinc-
ros tron are In acé %uﬁspo en Q Ugonentsofstate ood. And the ey

red to ourstatehoo th thi rovhsro

mnot orngt orac and ht t at?dht overagarn and (f
Want to See 4 nilibyster oun here, the f(s afir fclass B
use That"sw at I1t's Hto e I thev trv to ta estaeroodeav
rom tgreerKo thal® wiiat hat rovrsr rs an f vou want
somet rn tha rotects the Actives, ontte ave to get
.Rack t0 fit"Tedern| Government to have control ov r huntrng,

AR ow%t|t|e7 oest all hunting. I the Secretary doesn't like the
vrson to ro} ct su sstence rhq takesh hk afﬂyhuntrng and qrsﬁrng
ts on eral Ian s In Alaska. Now that Is excessive and. i 158
ecemeal replicatjon of tlip statehood grant to our t nd it's not
%ornﬂggpe% pen.An‘d they're going to"carry me of oor before
And you Jet-the people know who are advocating it, they had better
realize if.

M. Mitchell. | and we understand your position on this, and What
we are %avrn% and [ also_ ahm fam”rar with the le In%;rslatrve hrstorv
ﬁctro T.agree wrt ZOUt at in my judgnient It was a elieap

otTrom the envir menta rs

enator tevtcs. Y _wasthere, eve ordo Harou Ltthe
‘whole time an%eccou t ereve rt ene utwc to t e it

and we tok 1t becaus istingu ﬁredeces 0r o the other Sec-
gse ved in tne S en ate and

et ry frttrn w 0 undhrst %
re ax ewr 'see to It that this rsa ed v. +>nt we will also see
orl that Alaska ecomgsastate ancTwe area?tate now.
-Certification wrs made with the ecretarlv rnterror and there is
no wav, constitutignally, that that can e ta en back in mv opinion.
~Mr. Mitchell, Senator, the n}]otrvatron Tor sectron 6E came from
pe envrfonmekta communrty The mo vatron for title 7comes from
the rural Ahiskan comm nrt ot erthin orusectr —
Senator stevens. tsI el ?nuse rttIe bit b tenatrona envrron

ment communrty vou will
Mr. MrrrHF.r.T_ Senator, |f the truth be known. I think the shoe is on

the other foot, | think it’s the other WaY around.
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Senate Gtwuhg. That would be. great, 1 wish W? could get that shoe
on that foot, it would be a good thing. If |1 thought the environmental-
ists were actually trying to protect the Natives, you tell me this. You
show me when the environmentalists will agree to a rural control pro-
gram, similar to the one that’s on the Canadian side today, in the very
areas that Justice wants to make a wilderness area.

On his side there is a wolf control program over there now. Now,
yon show me when you are ready to have a wolf control program in the
Arctic Wildlife Range to protect the Natives subsistence interest in
the caribou, and then | might listen to you.

Mr. M itchell. senator, we are not down the line with the environ-
mentalists, we are saying there are areas, just as there ere areas with
the State and the Department of the Interior, of common interest.
And on the narrow issue of title 7, the environmental community has
in fact given rural Alaskan support.

That does not mean that rural Alaskans support every action or
every position of the national environmental community, right on
down the line. And the other group of the people, right on down the
line. Some do, some don’t.

Senator Stevens. This administration w«s elected on a program that
at least there are substantial number of people, and this is not a politi-
cal comment, it’s just a fact. We are opposed to hunting per se.

We have a substantial number of people in the Departmentoftheln-
fcrior now that are in the fish and wildlife areas who are opposed to
hunting per se. Now, you want me to look the Alaskan Natives in the
eye ana tell them they are better protected by these people who oppose
hunting by anvbodv. And they are, by exercising their rights as Alas-
kans, and’the Alaskan Legislature, whether it’s not this feeling, this

bul\'la—in fielin , i?aint ﬁeir own way of life.

Mr. Mitchell. Senator, one of the other provisions of title 7, that is
of equal emportance to dealing with the State, is dealing with precisely
the environmental interest groups that you flag. One of the things
that is in title 7, but again is not in your legislation, is a guarantee of a
continuation of access for subsistence uses on all of this conservation
unit.

Without that guarantee, Senator, it is quite possible that some of
those managers and those conservation units will be hostile to
subsistence.

Senator Sttvens. Let me tell you sbout that guarantee. We had a
guarantee when Mount McKinley Park was created. The miners op-
posed it, they put in a bill that created Mount McKinley Park, they
guaranteed mining that would forever be permitted, until the day it

started.
Once it stalled, we will pass a little bill here, which | opposed. The

Alaskans opposed it that were involved in it, from the Stnte legisla-
ture, the Governor, who was then Governor Kagan. Senator Dell,
myself, there would be no question about it.

At the time that Mount McKinley Park was created, money would
be permitted. As soon as it started it was cutoff. 1 can tell you a whole
lot of guarantees we’ve had. How about the guarantee in section 17D2,
the compromise that we could consider, establishing up tc SO million
acres of land for national interest, wc would consider it.



_Now we’tedaall% mhlh, none of them deal with less then 80
million aoes, and arsiceratian, S ademand. Often they
i hinkwe cantrefiee,

Mr. Mitchell. Senator, the Rural Cap committee has never taken a
position on H.R. 39, but | would say parenthetically, however, that it’s
iny reading of that statute that | think we areguaranteed. It might be
ftlittle strong.

Senator Stevens. It says up to 80 million acres. And | WaS there, |
would be glad to get the records out of this committee and show you
that the compromise was very specific up to 8million acres! Notihat
we would withdraw and establish at least 80 million acres, but to these
people here who advocate-this, you could think that the shoe isonthe
other foot.

All I'm telling you is, if bv any chance a provision you advocate for
title 7 becomes law, you will live to see the day that you will be peti-

.turning Congress to overrule action of the Secretary of the Interior,
denying the right of Alaskan Natives to hunt on Federal lands.

Mr. Mitchell. Senator, if the political pressure comes to shut down
the right of the Native people to hunt on the parks of Alaska, that po-
litical pressure comes. Now. it can come without title 7 through the
form of either administrative action by the Secretary of Interior, or
through the form of passing a congressional statute to that effect simi-
lar to what apparently went on with the McKinley Parks issue.

But at least under our legislation, Senator, under our legislation, the
new legislation to get rid of subsistence uses, would have to overcome a

presumption of the validity of those uses.

Serator Ste\t_vs. No: vonmisssd the roint. Under ergtinglaw they
would have todo itineen” State, they aould not do itmst for A Inda
What you at?;éﬁtlrg 5 a provisian tret would aqoly aly ©

iteeswautof tre protecaon of tre resistae
ofoﬁerStatestoka/e Intharsoere similarly inedsd.

Serator D crkin Would the Serator foraqjestlcn?

Senator Stevens. Yes; Pm through.

Senator D crkix. No, no— -

Mr. M itchell. Serator, if 1 could just respord o ttet. The Natiarel
Park 1 EHiee, snnmaslaﬂetyslauel:ssnsfu’trermst

part What Bal_lomad “InMcKinl statutewould be different from
whet, sallonad intreceof tre

Senator stevens. | think that- would be great, I suggested, and we
agreed there would be a separate statute for each area created under
sec"ion 17D2. It would be a wonderful thing if we had a separate
statute for McKinley Pnrk and n different one for Glacier Bay, and a
different one for the Wrangles, just like they have a different one for
Yellowstone and a different one for Yosemite, and a different one for
Grand Canyon.

But we're not to be treated like other $ta*es, we’re going to have 100
find some odd million acres in one bill.

Mr. Mitciieix. Senator, | understand that, my only point was that
the legal mechanism exists to shut off this kind of uses on national
parks in Alaska. While that might be permitted in other national park
system units in the lower 48. And | just wanted to make that point—
Senator Durkin, do you have a question for me?



APR-05-00 WD 14:53 KE\N L10 AXND 2833075 P.08

720

716

_ Serdator stevt.vjl Thank you, Mr. Chalmen. Let me_close. 1 thirk
"audo m ajnlr:i)_lejd) IN rgoresentaing dio paople of your areaL |
wo e hed disagrearents and 1 Inve a dissgrearantt with Mr.
Mnllot, who is going to come behind you. But again, | don’t think
we’re in disagreement- as to the goal. | just- think based on my experi-
ence of now some 25 years of dealing with people in the Department of
Interior, of both political persuasion, that I have no confidence in the
ability of the Department of In'erior to put the needs and die rights
of Alaska's rural people ahead of the demands of the national pressure
groups.

Mr. Mitchell. Senator. | would like to say that we also understand
that you share our commitment to the ultimate objectives of this legis-
lation, and we hope that while wc do have procedural differences, that
we can continue to engage in this or other types of dialog, to try and
come, up with a result that will do the job.

Senator Stevens. Thank you, that will be ongoing, and thank you.

M. Craimen.

Senator Dvrktn. Thank you, Ted. | have an observation. | spent 3
days in Mount McKinley National Park last, year, and | have a feeling
that all of the animals had been sold to the Tokyo Zoo. | spent 3 days
there, and there were very few animals on: in those 3 days.

Senator Stevens. Me sent two to China and when | got there one
was dead. | do remember that. ,

Senator D ckkin. The basic thrust was that I'm not sure what were ' LEl
doing in Mount McKinley National Park, but there were damned few .
animals afoot in the 3 days we were up there. '3g:°

Senator Stevens. |'’ll tell you why you can’t sec animals in Mount tjj.".
McKinley National Park, they won’t lot us pave the road. No respect- ,?
ful animal would come near that blasted road with that dust- there. jifc.
You know, you go through a dust- bowl that’s following behind the g
enormous buses, you wouldn’t stay within 1»£ miles of it yourself
unless you had to. Now, that’s the problem, it’s a great- pork but you
can’t see anything. You can’t get to it unless you’re got a backpack and
you are backing in. That's the problem.

Most people traveling into that park are my age, not yours, and
that’s a compliment.

Senator Dcxkin. Well, be thnt as it may. | was n little disappointed
that- there were very few animals afoor," other than the ones on the J&C\
bus. But, Senator, it is my understanding that the Natives, and the Jj&<
groups that you are trying to protect, have signed off on title 7.

Senator Steitns. They sign off on title 7, Mr. Chairman, because "
they have been led down the primrose path that. | 've been led down
before, and | hope I’ve convinced them not to go down there. Now,
it’s one thing to have an oversight, and to have some son of coopera-
tive management concept. It’s another thing to give the Secretary of
Interior veto rights. And on the pretext ot saving (bar the subsistence r.'>
provisions in Alaska'law arc, not adecnate to protect-Alaskan Natives,
to give him the right to take back inio the Department of'Interior the
total right to control fish and game on Federal lands in Alaska only.

In violatian of the general statute of tte United States, the Sikes
Act ad inviolation of what 1 arsider to be the inerent arsthiiu™
tiadl s of tho State to e ality. We are an eqal partner inBio
Union, and™we shoulld not ke thetvay. Jow, itgieymantiogo

AN
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iInto sane aogoerative management. program, the Federal Gov-
eminent gmreard prtl&rgs Inﬁ?fon itgyoints a
lointboara, ttet’sore thing. ) )

But, to have tirs \eto poner end tre right o preampt aur Statels
wrong.
1Sengator Dokktv. | don’t think the Senntor from Alaska is going
to argue for all time that Alaska should be trented equally. I've sat
on oflier committees where |’ve heard that Alaska is unique and
should be treated with due respect to its unique character.

Senator Steve.vs. That’s when it comes to money.

Mr. Mitchell. Senator, one additional thing that I think is criti-
cal that | neglected to mention in title 7, is that a major part of the
problem in Alaska, with State management, has been the lack of
money. And | just happened to think about it when you brought
that subject up. .

W e’ve had the local fish and game advisory board system now for
n number of years, find it’s worked very, very poorly. Aside from the
inherent unworlcability of the structure that was set up, the major
reason that it hasn’t worked is because it wns never funded. It takes
money to have biologists, it takes money for enforcement. Alaska and
everyone thinks that we are oil rich, and we all know we’re not.

And title 7, if | could just finish. Senator, we do include Repre-
sentative Young, with the support of Rural Cap, and the other rural
Native groups, including n provision that would say tlint if all of this"
falls into place there will bo iOme Federal participation in this,
there will be some recognition that while there are Federal interests
at stake here, the State cannot be expected to exercise all of its massive
responsibility without some additional Federal moneys for subsist-
ence. | think tliatspart of it.

Senator Stevevs. That financial system is up to half the cost, it’s
up to $5 million. That reminds me of the little carrot that was in-
volved in the Marine Mammal Protection Act. | m sure you know
the history of that. After i years now, the Federal Government is
one-bv-one turning back to the Stnte of Alnska. the management of
ocean mammals because they were unwilling to commit the moneys
that were necessary to protect the mammals when we were willing
to commit much more. You cannot eliow that we have been unwilling
to commit the amount of money (hat was necessary for protection
of wildlife in Alaska. That is not so.

We hae far autstripeed the Federal Covermment on the amount
of money tretShbeen put .

Mr. Mitchell. Senator, that may be the case. | enn show that the
State has, until very, very recently, refused to adequately fund its
own fish and game advisory board system. And my point is------

Senator Stevens. 1 agree with that, that’s another matter. Now,
that s the advisory board system.

Mr. Mitchell. That’s whflt I was just talking about, not marine
mammals. My point is that there is a Federal responsibility, regard-
less of title 7, the Federal Government has Rninterest out there.
They can enforce. And all we do with the oversight prorision. and
I again expect the Senator respectfullymto disagree "with me. is to
force the Secretary of Interior to do something positive for a change.
He’s got that latent oversight authority.
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. Senator_STr.Tvg- He (08 "'ot.have it tochy, the Sikf* AL docs ot
l\ehlmﬂatr&t,'remsﬂengtto tre area tohundig.
e obesmt_ka/e argt otde }/ from tre State te ng1tp
ahege hntdrg. Ro\\, under trs [l he would ke entitded, egpi

- ---- —. entire management
lands, military, forest. BLM. park land, fish and wildlife land, on
the pretext of one incident. He could take the whole thing back

Mr. Mitchell. Senator, my point is there has only been a judicial
decision in Alaska that is on appeal, that squarely holds that under,
the property clausa of the Constitution, the Secretary has that au*
thonly any way, and what | 'm saying, and as far as——

Senator*Stxvxn-e. 1 ’'m familiar .with the gentleman’s decision, but
it's very limited now.

Mr. MrrcnEIrl, The argument is made--—----

Senntor Stevens. It doesn't give him the right to take over the
management of forest military lands on’the pretest of a deficiency
with regard to nn entirely different matter.

MV. Mitchell. Senator, one of the independent bases of the deci-
sion. as | read it, is that in any event the Secretary has authority
under the property clause of the Constitution, notwithstanding sec-
tion 6E of the Statehood Act, to do that. In any event, Mr. Chairman,
it is quite obvious that this is a very controversial issue, and there’s
been an incredible amount of work that has gone on in the House,
on the part of all groups on this issue.

And | would hope that when you consider this issue, during your
deliberations on this legislation, that in addition to Senator Stevens’
views, which are well taken, and | think well known, that there would
be ample understanding that there are other interest groups involved,
who have in their own judgment perhaps a different interpretation
of what is best, and at least at the moment the Department of Interior
and a number of others. | think, responsible interest groups are in
agreement with us on that. Thank you.

Senator Demux. That's why | ’e.vpiessed amazement that it hadn’t
been resolved. But | think we*had better move on, if you don’t have
any further questions. And | hope the reporter has recorded that
Alaska should be treated with equality and is not unique, and we’ll
save that for future efforts.

Is Mr. Mallot present?

Senator Stevens. Mr. Chairman, may | apologize. Byron, | have
to go. I'm the host of a luncheon.

STATEMENT OF BYRON MALLOT, PRESIDENT, ALASKA
FEDERATION OF NATIVES

Mr. Mallot. Thank you, Mr. Chairman. My name is Byron Mallot,
I am president of the Alaska Federal ion of Natives. | have a pre-
pared statement, and | would like 20 submit it for the record.

Senator Durkin. "Without objection, it will be included.

Mr. Mallot. | will briefly summarize my statement. | would like to
state that-1 had a feeling in listening to Senator Strvehs in lu's dialog
with Don Mitchell, and | would like to state that the arguments put
forth by Mr. Mifehell are shared very strongly by the Alaska Federa-

tion of Natives.

P. 10



FISCAL NOTE

STATE OF ALASKA
2000 LEGISLATIVE SESSION

Revision Date/Time (Note if correction)

BILL NO. SCR 3

Dept. Affected

Title

Sovereignty of the State; Resources BRU

Component

Component No.

Sponsor Senator Taylor
Requester Senate Resources
Expenditures/Revenues

(Thousands of Dollars)

Note: Amounts do not include inflation unless otherwise noted below.

OPERATING EXPENDITURES
Personal Services

Travel

Contractual

Supplies

Equipment

Land & Structures

Grants & Claims

Miscellaneous
TOTAL OPERATING

CAPITAL EXPENDITURES

CHANGE IN REVENUES ( ) |

FUND SOURCE

FY 2001

1002 Federal Receipts

1003 GF Match

1004 GF

1005 GF/Program Receipts

1037 GF/Mental Health

Other (Specify Type)
TOTAL

Estimate of any current year (FY2000) cost:

POSITIONS
Full-time
Part-time
Temporary

Agency

FY 2002 FY 2003 FY 2004 FY 2005

0.0 0.0 0.0 0.0 0.0
(Thousands of Dollars)

0.0 0.0 0.0 0.0 0.0

FY 2006

0.0

0.0

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR*™S LEGISLATIVE OFFICE

For further distribution information, call the Governor's Legislative Office

(Rov 10/89) 20001nlormxis/OVB
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ACCORDING TO:

“Ownership of submerged lands —which carries with it the power to control
navigation, fishing, and other public uses of water —is an essential attribute of [Alaska’s]
sovereignty.”

United Stales v. Alaska. No. 84 Qrig- (Decided Jure 19. 1997)



ACCORDING TO:

i
RS SHERACs o

1Black 'j Law Dictionary, West Rblishing®.. 1990 ition: “Etitde, in isiaal sa=e, toatitke stoghea
rictor kel ittt



THE SUBMERGED LANDS ACT OF 1953

“See. 1311 (a) Confirmation and establishment of title and ownership of lands and

resources; management, administration, leasing, development, and use. (tis determined

and declared to be in the public interest that
(1) title to and ownership of the lands beneath navigable waters within the

boundaries of the respective States, and the natural resources within such lands and
waters, and (2) the right and power to manage, administer, lease, develop, and use

the said lands and natural resources all in accordance with applicable State law be,

and they are, subject to the respective States ..
RblicLaw 3L, 3BidCogress. Second Ssssian: 67 Stat 29

THE SUBMERGED LANDS ACT AMOUNTS TO A QUIT CLAIM DEED. HENCE,
ALL LEGAL ANDJUDICIAL ROADS LEAD TO THE FOLLOWING:

» Title to Alaska’s Submerged Lands belongs to the State of Alaska.
Alaska holds title to and owns all the natural resources in all her Submerged

Lands.
Alaska holds title to and owns all the natural resources in all her Navigable

Waters.

The right and power to manage all Alaska’s Submerged Lands and
Navigable Waters belongs to the State of Alaska and is subject to State law
(not Federal law).

The right and power to manage all natural resources (including fish) in
Alaska’s Navigable Waters belongs to the State of Alaska and is subject to

State law (not Federal law).



ALASKA HOLDS SOVEREIGN TITLE TO AND MANACEMENT AUTHORITY
OVER ALASKA’S SUBMERGED LANDS, NAVIGABLE WATERS AND THE
NATURAL RESOURCES ON AND WTTUTN THOSE LANDS AND WATERS

In his September 2, 1999 press release announcing his coll for the
September 22, 1999 special session on “subsistence,” Alaska Governor Tony Knowles

was quoted as stating:

Wit would be irresponsible to turn over our right and
responsibility to manage Alaska's fish and game to the
federal government, a right that was at the heart of
Statehood which wc are celebrating on the 40th

anniversary this year.”’1

However, as shown below, it was Governor kjgow!c3 himselfwho has tried the hardest to
surrender that right to the federal government.

During his term of office, Governor Hickel brought a lawsuit in the

Federal Courts titled State: of Alaska v. Babbitt ° He challenged federal intervention and
defended .Alaska's sovereign “title” and right to manage it’s submerged lands, navigable

waters and the resources therein according to Srate law.

The primary discussion in Babbitt concerned the definition of “public
lands” in Section 102 of the Alaska National Interest Lands Conservation Act
("ANILCA-y Tnc federal government argued that the definition nf “public lands"
includes navigable waters within and adjacent to federal uplands, by virtue of the implied
reservation of water rights doctrine.* The State of Alaska objected, pointing out that
"tide" to Alaska’s submerged lands and navigable waters h"d dedcitriely been
transferred to Alaska at statehood. Therefore, according to the Equal Footing Doctrine of
the U.S. Constitution and the Submerged Lands Act of 1953/ ownership of and
management of those lands, waters and the natural resources therein are subject to state
law - not federal law. The State also pointed out that ANTLCA itself clearly provides

1 September 2, 1997 Press Sclcs**: from CfScc ofthe COVITON.

; 72 F.3d 693 (9* Cir. 1995)

' 16 U.S.C. 3102.
* See discusson in State ofAlaska v. Babbitt, 72 F.3d 693 (9J° CL=. 1995).

” Sction6(a) nftte Aleska Statehood Act of ly 7, 1963, provides tre: the Submerged Lards Act " Sell
be gplicble to the State of Alesla and tre said Sale slu! have te same rigitsas do cecmng tates
therauder.”” 72 Sat 3% rote follomg *3 US.C. ¢2 Ssctian 2 dt'tte Act provices: "'The State of
Aladka gdll assts: of ah tre faritay. toetter with the aritaEl vaters gourteatt taeo, ron-

Lichiced nte Tenrmtory cFAlada."” 72 Sat. 33. rote follovirg -3U.S.C. c2

Alaska WJdlifc Ccnscrvatiac Association
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that federal "public land” does not include ‘la/Jri 'mu’jdly .. . granted ... to the State under

any other provision of Federal Law.”6

Once again, Bahbiit was an “ownership” ease defending Alaska's “trtle” to

its sovereign lands and resources and Alaska's sovereign right to manage those lands and
rcsoui'ces according to State law. it had nothing at all to do with who could hurrt or fish
on Alaska’s submerged lands or in Alaska's navigable waters.

Shortly after taking office. Governor Knowles announced (in Fairbanks, at
a luncheon meeting of the- Alaska Outdoor Council) that he was dropping Alaska v.
Bobbin because some Alaskans felt it waa “anti-subsistence.” Later, at its annual
convention, he told the Alaska Federation of Natives he dismissed the case to fulfill a
political campaign promise. Attorney General fiothello supported that admission when
he testified before the State Senate that the case was not dismissed for any “legal” reason.

By dismissing Babbitt “vrth prejudice,” Governor Knowles unilaterally,
without legal contest, agreed to forfeit control over huge tracts of Alaska's sovereign
submerged lands, thousands of miles of Alaska's sovereign navigable waters, hundreds of
thousands of Alaska’s sovereign lakes and ail of Alaska’s sovereign natural resources
within those lands and waters (including but not limited to fish) to the federal
government. In other words, by dismissing "with prqudicc,” the Governor “consented”
to the federal government's blatant attempt to namow Alaska's sovereign domain - 3n sc:

the U.S. Supreme Court has recently held to be without legal basis.7

Governor Knowles knew exactly what he was doing. He. not the
Legislature, has caused the dilemma that is currently facing the Stats. He decided not to
contest the federal government's position that Alaska's sovereign submerged lands and
navigable waters in and adjacent to federal uplands are "Federal Lands.” It was
Governor Knowles who ceded management authority to the federal government - a
position that is without legal authority and is a barefaced attempt to surrender Alaska'3

sovereign powers to the federal government.

Now, after personally attempting to remove ail avenues of appeal to the
courts, the Governor is telling die Legislature that thcv must initiate a change in the
equality provisions of Alaska's Constitution or thcv will take the blame for a federal
takeover of Alaska’s resources. His recent call for a special session (like all others the

d to L/.S.C. 3lU2(3Xa).

> MFYork v United States. 506 US. 1-4. 1 (192). “Where Camxas exaesds itsauttority Tehtrve ©©
tre Stales . .. tre dogoumire fran tte coocsututiocal plan earet be ratified by the “tonsent’” cf State
dofficeks . . - The authority of Congress camot ke expanded by tre “‘coosenC of the govermental uni:

whose doream Btterdly aononed. whether tret it stte Beautive 3rcech ar tte States.™”

Alaska Wildlife Conservation Association
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Governor has initiated) is indeed a thinly veiled appeal for the Legislature to join him in
his surrender of Alaska's sovereignty to the federal government

Interestingly, the last paragraph of the Governor’s September 2rd press

release provides:

"Every public opinion survey says Alaskans want us to

act to preserve state sovereignty and the culture ofrural
residents,” Knowles said. "As elected leaders, we must

now have the courage and foresight to take the actions
necessary to achieve these worthy goals.”

Here, the Governor is right. Without a doubl, Alaskans do want n Legislature (and a
Governor) with the courage and foresight to take the actions necessary ro preserve (not
surrender) state sovereignty. In fact, each Legislator (and the Governor) has sworn an
oath to do just that. It is abundantly clear that Alaska’s elected leaders cannot act to

preserve Alaska's Sovereignty by surrendering to the federal government the State's
ability to manage or allocate Alaska's sovereign lands, waters and wildlife resources.

What actions can the Legislature (and the Governor) cake to preserve

Alaska's Sovereignty?

Each member must examine the legal foundation supporting Alaska's
Sovereign tide and Sovereign management authoricy. Then, the Legislature can forge an

action plan based on solid legal grounds.

Three recent U.S. Supreme Court eases: a 1975 Alaska ease; a 1997
Alaska case; and a 1997 ldaho case, very clearly address the matter of state sovereignty

over submerged lands.
In 1975, in United Stales v. Alaska, a case that addressed who owned the
submerged lands in lower Cook Inlet, the U.S. Supreme Court ruled,;

State sovereignty over submerged lands rests on the
Submerged Lauds Actof 1953 .. 3

Sccrioa 6(ra) of the Alaska Statehood Act of July 7,
1958, provides that the Submerged Lauds Act "shall be

1 UmudSteles v. Mnskx -HZ U s. 1s-i. 137 (1973).

Alaska Wildlife Coescrvauon Association
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applicable to the State of Alaska. and the laid State shall
have the same rights as do existing States tbcneuadcr."*

Moreover, in June of 1997, inthe Alaska case of Uidled States of America.

Plaintiffv. Slate of Alaska,0a case that addressed who owned certain submerged lands in
Alaska, Justice O’Connor, delivering the opinion ofthe U.S. Supreme Court, wrote:

Ownership of submerged lands —which carries with it
the power to control navigation, fishing, and other
public uses of water —is an essential attribute of (state]

sovereignty.

Justice O'Connor then very clearly explained how Alaska obtained
sovereign title to ani became owner of her submerged lands. In this 199/ Alaska case,

the U.S. Supreme Court said:

Under the doctrine of Lessee of Pollard v. Hagan . . .
new Stater are admitted into the Uoion on an “equal
footing” with the original colonics and succeed to the
United States' title to the beds of navigable .waters

within their boundaries.

The Alaska Statehood Act expressly provides that the
(19531 Submerged Lands Act applies to Alaska.

“confirmed” and

That [Submerged Lands) Act
“lands

“established” Stated title to and interest in
beneath navigable waters within the “boandaries of the

respective states."

The {Submerged Lands] Act essentially confirms States'
equal footing title to tidelands and submerged lands.

As a general matter, then, Alaska is entitled under both
The equal footing doctrine and the Submerged Lands
Act Lo submersed lands beneath tidal and inland
navigable waters, and under the Submerged Lands Act
alone to aubmerged lauds three miles seaward of its

co*3dine.

1United States v. Alaska. 422 U.S. JR4 (fooootc 3) (1975).
12Untied Slates o fAmerica, (‘tdnr.Jfv. State o fAladea. No. 34 Orig. (1997).

Alaska Wildlife Conservalioa Association
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"Entitled” is defined as: “in its usual sense, to entitle is to give a right or

legal title to.” 1

The Cuurt said the only exception to this automatic transfer at statehood
was if the United States had “explicitly retained” specific submerged lands prior to

statehood.
Then, in the 1997 case of ldaho v. Coevr d'Alene Tribe of ldaho,'2the

U.S. Supreme Court said:

Ay we stressed . . . lands underlying navigable waters
have historically been considered “sovereign luiids.”
State ownership of them -has been “considered an

essential attribute of sovereignty.”

In consequence of this rule, a State’s title to these
sovereign lands arises frocn the equal footing doctrine
and is “conferred not by Congress but by the

Constitution itself."

There is no doubt. The U.S. Supreme Court believes Alaska’s submerged
lands are State “sovereign lands” and Alaska's ownership of them is "considered an

essential attribute of [State] sovereignty.”

In the [992 ease of tVew York v. United States,lJ the U.S. Supreme Court

ruled:
fl|f a power is an attribute of State sovereignty ... itis
aecvAsarily a power the Constitution has not conferred

on Congress.

The constitutional authority of Congress cannot be
eapanded by the “consent” of the governmental uiut
whose domain is thereby narrowed, whether that unit is

the Executive Branch or the States.

“ Stack's Law Dicnoaary. (1990 Ed.).
* U.S. Suprrrac Ccur: So. 0-M474 (decided /unc 2.1. 1997).

w'cw 7ar<v. United.States. 503 U.S. I-U. 156 (1992).

Alaska Wildlife Conxrvntioa Assocucon
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Gearly, according to very recent, clear and consistent rulings of the U.S.

Supreme Court: State ownership of submerged lands is an “essential atuibutc" of
sovereignty; the power to control fishing in the water covering a state’s submerged lands
is an “essential attribute™ of state sovereignty; and, since the power to control fishing in
those waters is an “essential attribute™ of state sovereignty, it is necessarily a power the

Constitution has not conferred on Congress.

But, that’s not all.

Notice that both Alaska eases refer to the Submerged Lands Act of 1953.
Most Alaskans have never read the Act and are unaware ofhow directly on point it is to
the current conflict. The Ace was passed in 1953 by Congress to once and for all clarify
which sovereign (state or federal) holds tide to, ownership of and management authority
over submerged lands, navigable waters and the narural resources (including fish) within
those lands and waters. The Submerged Lands Act is very simple and very dear.
Anyone can understand rt. The portion pertinent to the matter at hand provides:

See. 1311(a)(1) tide to *ad ownership af the lands
beneath navigable waters within the boundaries of the
respective States, aad the natural resources within such
lands asjd waters, and (2) the right and power to
manage, administer, lease, develop, and use the said
lands and natural resources all in accordance with
applicable State law be, aud tfacy arc subject to tbc

respective States ...

Clearly, Congress intended the Submerged Lands Act to be a simple
quitclaim deed. Then Congress provided, in the Alaska Statehood Act. that the
Submerged Lands Act would apply to Alaska - even though Alaska became a State long
alter the Act was passed. Therefore, since the moment ofstatehood, Alaska’s submerged
lands, navigable waxen and the natural resources within such lands and waters have
belonged to Alaska and their management has been subject to Alaska law. Hence,
according to the dear and consistent rulings of the U.S. Supreme Court in Alaska cases,
the federal government has no ownership of or title to Alaska's submerged lands,
navigable waters or the resources in those lands and waters and has no management
power or authority over any ofthose lands, waters aud natural resources (including fish).
Once again, the power to control fishing in Alaska’s navigable waters is “necessarily a

power the Constitution has not conferred cn Cangrcss."t]

Yurkv. Untied Stadj, 505 U.S. (44. 1.56(1992).

Aldaifca Wildlife Coaicrvalion Asiocinign
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Now, it is abundantly clear why the federal government is doing
everything it can to frighten and coerce Alaskans into surrendering Utcir sovereignty and
equality and to keep the merits ofthis issue from being argued inthe courts! They know

Alaska would wrnf

The foregoing white paper vas researched aad prepared hy Ralph Sechins, Qninnaaand
Lynn Levcngood, Executive Director of:

ALASKA WILDLIFE CONSERVATION ASSOCIATION

(£25 Old Stcese Highway
Fairbanks, Alaska 99701

(907) 456-1992

Alaska Wildlife Conservation Association
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A laska State L egislature

Chairman,
Judiciary Committee
50 Front Street
State Capitol Suite 203
Juneau, Alaska 99801-1182 Ketchikan, Alaska 99901
(907) 965-3873 (907) 225-8088
Fax: (907) 225-0713

rvyv (907) *165-3922

Senator Robin L. Taylor

[ATEMENT

Relating to the sovereignty of the State of Alaska and the sovereign right of the State of
Alaska to manage the natural resources of Alaska.

SCR 3 is based on the Constitution of the United States, the Constitution of the State of Alaska,
the Alaska Statehood Act and the Alaska Statehood Compact, as well as U.S. Supreme Court
case law. It asks the governor and the legislature to uphold their oaths of office and defend our

sovereign rights as a state and as a people.

When Congress passes the Alaska National Interest Lands Conservation Act (ANILCA), the
provisions of the Alaska Statehood Compact, the Public Trust Doctrine and the Constitutions of
the State of Alaska and the Constitution of the United States of America were violated.

SCR 3 recognizes the need of the legislature to pursue ajudicial solution to the conflicts between
ANILCA and our State and Federal Constitutions. The resolution further requests the Governor
to urge the Secretary of Interior to put the unresolved dispute before the U.S. Supreme Court for
a final resolution. Finally, the resolution requests the Interior Department to allow fish and game
management to remain with the state until the U.S. Supreme Court has ruled on the

Constitutionally of ANILCA.

District A
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SENATE COMMITTEE RE® ORT
First Committee of Referral

DATE: 1/25/99 FURTHER: Judiciary

Date of 5-Day Notice: 7>[iC{&0 DATE TURNED VAYA

(in accordance with Uniform Rule 23) IN TOO FFICE: [<& {OP
Resources Committee considered SENATE CONCURRENT RESOLUTION NO. 3

Relating to the sovereignty of the State of Alaska and the sovereign right of the State of Alaska to
manage the natural resources of Alaska.

Senate Bill:
[ ] same title
J [ ] new title

and recommends:

[ 1 be replaced with CS
House Bill:
[ 1 adopt previous CSs J [ ] same title
[ ] technical title
[ ] attached amendment(s) [ 1 new: SCR"
[ ] adopt Letter of Intent by _ Committee
[ 1 further referral to the Committee
Department Date Zero Fiscal Department Date Zero Fiscal
ajslcc ,

[ ] APPROPRIATION - no fiscal note *include fiscal notes accompanying Governor’s hill



