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that the D&parlmcnt o f In terior is equipped to perform  an oversight 
responsibility.

S fr. SnnT.V6. Well,, a ll they had to do was veto that international 
commission recommendation, and we could have gone back and 
worked something out with a bargaining chip in ou r hand, right, and 
because o f the international extreme environmentalist pressure, and
► V > o *  V  l a  — _______________J ____  ' f l ______ J  _  J   ! x V  a l ______________ '

. ,  . . „  sold a b illo f  goods, and I ’l l  te ll you what. In  Anchorage the young man who’s 
done the research fo r  this University o f  A laska, o f a problem o f wolves 
and caribou, told me it was not the wolves that hud been bothering 
our caribou, it was the Alaskan Natives.

And he supports the provision in tit le  7, boeause he says only the 
Federal Government w ill have the courage to stand up to the political 
pressure o f the A laskan Native, and do you agree with that?

Mr. M itchell. W ell, I  can’t agree with whether or not he made the 
statement.

Senator Stevens. I  can te ll you that, he made i t  to me with a long 
and circuitous argument, and wc fin a lly  got to be sp lit up because I  
have a tendency to lose my temper once in a while. B u t I ’m really dis­
turbed. I  think vou were present on the phone, I  had that phone call 
discussion with the people in the Bethel region.

M r. M itchell. Y cs, sir. there was.
_ Senator Stevens. I ’m disturbed that die A laskan Native people be­

lieve that title 7 w ill put the Federal Government on their side, in any 
future disputes between nonarea residents. I t ’s not an ethnic prob­
lem, it ’s a ru ra l people versus urban and city people.

M r. M itc h ell . T h a i’s correct.
Senator Stevens. B u t the. Alaska Native people are most concerned 

about that- ru ra l problem, and they think this means the Federal Gov. 
eminent is going to be on their side. And i f  you look at the problem 
o f  the wolves, and I  think the Alaskan Native people agreed with the 
wolf control program , the Alaskan Natives in tho State legislature 
authorized it, voted fo r  it.

I f  you look at the whale decision, you look at the decisions that were 
made back during territoria l days when the Federa l Government in 
fact had ’.he control, in fish traps and in other issues. I  cannot think 
o f  one time without regard to the administration^ whecher it  be Re­
publican or Democrat, where the national adm inistration has rided 
with the A laskan Native people, o r the ru ra l A laskan people, vis-a-vis 
national organized pressure groups.

Now, i f  you can te ll me one, I ’l l reconsider by position on title 7.
M r. M i t c h e l l  Senator, I think that- there has been a lot of emotion

over the issue o f Federal participation, o r  oversight in the manage 
m m  o f subsistence resources. But I  th ink t ia c  I ’ ve been as close t<to
ru ra l A laska as anyone during the development o f this legislation,

he Federal Govcm- 
_  ion their side.

Senator Stevens. ~Wel I . it’s a strange wav to do it. to  pgt the $ecre-
" "  —  ■ ,tary o f In te rio r, to get him veto povver over the State fish and game 

mflnagemcnCTTan.M r. M itchell. Senator, it is a strange way to do it, but ru ra l Na­
tive people have seen time and time and time again, and 1I’m sure that

■.r. y $ M

• V-"*

• '-'v'r-n .-I

■■ v

• t*
-V

ft

M ,



APR-05-00 WED 14:50 KENAI UO
FAX NO. 2833075

711
the AFN  President Mallot w ill back me up on this. They have seen 
the legitimate needs o f rural people, and the legitimate need o f w ild ­
life resources in the rural areas of the State, sacrificed to the interest 
of Anchorage and Fairbanks sportsmen.

I  hare monitored most of the hearings that Commissioner Scoo'to 
has conducted on the Governor’s proposed regionalization plan, the 
board o f game and the board o f fish go into the rural areas o f State 
and they hear fo r days that this is critical. They go to Anchorage and 
they go to Fairbanks, and they hear that everything is fine.

And most o f the people who live in  Anchorage and Fairbanks have . 
never been to a Native village and have no intention of going.

Senator Stevens. Don’t despair.
Mr. M itchell. I ’m not.
Senator S te v e n s .  We had SO percent votes against the Alaska Native 

Lands Claims Act, and we passed i t  anyway, and we’ve got- a pro­
vision, a provision in my b ill that requires the regional subsistence 
boards that the Governoris proposing.

Mr. M itchell. Senator, w ith u ll due respect, the provision o f your 
b ill does not provide for regionalization. I t  provides only fo r a sub­
sistence preference.

Senator Stevexs. On a geographical basis.
Mr. M itchell. Well, that is—again, w ith all due reenect.
Senator Stevens. I t ’s the only constitutional piece t  know. I  don’t 

th ink yours is constitutional, despite your opinion. I t ’s just not con­
stitutional, that’s all. I  don’t  th ink von can take away from a State 
part o f its sovereign powers as opposed to all other 49 States. Now, 
I ’ve read your brief n»d I  understand your position, but I ’m con­
vinced that mine is constitutional because it does provide fo r regional 
boards, and i f  there is a lim itation on taking preference must be given 
to the residents of that region.

Now, that is the one thing that I  can assure the Alaska Native 
people, and the rural Alaska, w ill mean, in any case where there’s a 
lim itation they w ill recc;ve preference. And mind von, even* annual 
regulation dealing with fish and game is a limitation.

Mr. M itc h e ll. Senrtor. today one of the biggest problems we have 
had is try ing to get r. State lim itation on the taking of resources. A l­
most without question, and in fact you might know this better than I. 
w ith the exception of the current- position of the Arctic Slope on the 
western Arctic caribou herd, in  my personal knowledge I  do not know 
o f a single instance in which rural villages have gone to the board o f 
game w ith a request to do other than restrict taking.

And i t ’s the question of try ing  to get the board of game to restrict 
taking before w ild life  resources nre depleted.

Senator Stevens. The Fairbanks people did that, the Anchorage 
people did that, that’s not a rural proposition. The organization was 
formed in Anchorage, it. was formed fo r the purpose of lim itin g  the 
taking of fish and game, and the sportsmen associations arc on record 
to lim it the taking of fishing and game. I  don’t think i t ’s a rura l ver­
sus a nonrum) position to lim it the taking o f game, to the carrying 
capacity of the lands involved,

The question is the preference that is to bt> givpn in terms o f the 
lim itation, and I  disagree w ith you. I  th ink my b ill ;s very clear. I  
would be glad to have it, i f  you would point out to me where i t  is defi:
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cient in terms o f providing fo r  a. priority lor those in the region in the 
even! o f any limitation on taking.

M r. M itchell . Senator, it does do that. But what we’re saying is 
that there are more limitations that should be opposed than have been 
presently opposed.

Senator S tevens. W ait a minute, what is defective about the p ro ­
posal, how w ill any Alaskan Native be harmed i f  you have a lim itation 
and preference is given to the people who live in that area.

Mr. M itchell . Senator, the A laska Natives will not be harmed, how­
ever, giving ihat preference, getting it put into legislation is what this 
effort is a ll about.

X  Senator Stevens. W ait e minute. W e can lim it on Federal lands the 
right o f the* State to regulate the taking, we’ve done it in the Sykes 
Art. I t  defines the current relationship now, and you’re fam ilia r with 
that, you wrote it in your brief. I  know you are. My provision says to 
the Stnte that you mav, (he. State o f Alaska, may continue to regulate 
die taking on Federal lands provided it establishes a regional 

'— « geographic system o f fish and game boards.
And one o f the provisions o f those fish and game boards must be 

that i f  there's a limitation on the taking of any fish or game, p rio rity  
fo r  that taking must be given to the residents" o f A laska who live in 
the area involved. Now. I  know that’s constitutional, I  hope you agree. 

Mr. M itchell. I  assume it ’sconstitutionnj,
Senator Stevens. W hat’s (lie defect, why do we need title 7?
M r. M itchell. We need title 7, Senator, because in and o f itse lf 

your legislation as drafted, in the opinion of not myself, but a 
wide------

Senator Stevens. J see your good friend sitting up here, I  know he’s 
worked very hard, he's a very distinguished lawyer, and I ’ve hnri many 
discussions about it. But again, you ’ ve not told me where there’s a 
defect because there would be no taking on Federal lands until that 
provision is-livea up to by the State o f  Alaska.

Mr. M itchell. Senator, a defect is not in setting down a policy. The 
State o f Alaska lias had on paper a policy similar to what you have 
in your legislation, fo r  years. The problem, Senator, is perform ing 
the ongoing management process to provide fo r  rural need* and to 
protect the w ildlife.

One o f  the very interesting things we’ve hud when we were trying 
to get control-use area put in in the lower Yukon, in the moose herd, 
was that the board or the department didn't even know what the 
scortique was. much less what-the local food requirements were. E ve ry ­
body was shooting up that herd. They didn’t know what the safe level 
o f harvest o f that resource was before they could even get into an 
allocation situation.

And one o f the things we have in title 7 that is not included in the 
legislation is the requirement that we’ ve got to come'up with a com­
prehensive plan fo r  the management o f these resources before we lose 
more o f them.

I f  you’l l  look ot the legislative history o f the Alaska statute, it  sets 
out the subsistence o f section o f title GE  o f the Stnte code. I f  you go 
back and look at that, you'll see that Jimmy Huntington, who" is the 
prime sponsor, who is "on Aloskan Native o f the interior o f A laska.



wanted that legislation although that— with a ll due respect lo  the 
department— is not particu la rly a rtfu lly  drafted because o f the con­
cern o f those villages, because o f the decimation o f that herd in there, 

and even because o f outside hunting.
T ha t went on the past 5 years before the problem started in the 

Yukon . B V ve  got to perform  the process, and as Senator Durk in 
pointed out, the political pressures in A laska, on the Governor and on 
everyone, makes it impossible to do that without some kind o f Federal 
oversight. I  am the last person to say that it would be he lpfu l to the 
situation i f  the secretary ever in fact esercised his oversight authority 
and took over a ll management o f fish nnd game in Alaska. •

W e  know that-would be. disastrous. But just the way------
Senator STEVtN’R. That w ill he in this b ill over mv dead body because 

I  fough t fo r statehood and T fou g h t against the people who wanted 
tfl' plirTMt' Da there'At the’h iner^  ms is tust- com mo- back- from , the 
people who oppose statehood, the people who are now articnletinc-this 
position, who are in fact outspoken opponents o f statehood. And they 
tried to k ill ourstatehood bill with this provision. *~

NowTl m not going to goliackand fight that fight over again, and i f  
people want- to see a filibuster around here, there is a first-class fili- 
busted. That^s what it ’s going to be i f  thcv trv  to take statelioodVwav 
from  us by*degreerKow ,that7s wiiat that-provision is. and i f  vou want
something that protects the Actives, but don’t tell me you have to get

. back ‘to tft^Tedernl Government to have control over hunting, a ll 
hunting.'1 "
^K’ ow htitle? goes to all hunting. I f  the Secretary doesn’ t like the p ro ­
vision to protect subsistence, he takes hark all hunting and fishing 
righ ts on Federal lands in Alaska. Now that is excessive and it is a  
piecemeal replication o f tlip statehood grant to ou r State, and it’s not 
going to happen.An'd they’re going to carry me off that floor before 
that happens. “* ‘

A n d  you Jet- the people know who are advocating it, they had better 
realize if.

M r. M itchell . I .  and we understand your position on this, and what 
we are saving, and I  also am fam ilia r with the legislative history o f  
section 6E . and T agree with you that in my judgment it was a elieap 
shot from  the enviromentalists.

Senator Stevt.cs. Yes; and I  was there, every word o f it, through the 
•whole time, and I  couldn’ t believe it happened. But wc had to take it, 
and we took it because the distinguished predecessor o f  the other Sec­
re ta ry  sitting here, who understood it and served in tne Senate and
f ind, relax." we will see to it that this is abided hv. ±>nt we w ill also see 
o il that Alaska becomes a state . ancTwe are a State now. 
-Certification wrs made with the Secretary o f in te rio r, and there is 

no wav, constitutionally, that that can be taken back in mv opinion.
~~ M r. M itchell , Senator, the motivation fo r  section 6E came from 
the environmental community. The motivation fo r  title 7 comes from  
the ru ra l Ahiskan community. Now another thing aboiu section 6E——  

Senator S tevens. I t ’s being used a  little bit by the national environ­
ment community, vou w ill admit.

M r. MrrrHF.r.T_ Senator, i f  the truth be known. I think the shoe is on 
the other foot, I think it’s the other way around.
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Senate Gtw u hg . That would be. great, I wish W? could get that shoe 
on that foot, it would be a good thing. I f  I thought the environmental­
ists were actually trying to protect the Natives, you tell me this. You 
show me when the environmentalists will agree to a rural control pro­
gram, similar to the one that’s on the Canadian side today, in the very 
areas that Justice wants to make a wilderness area.

On his side there is a wolf control program over there now. Now, 
yon show me when you are ready to have a wolf control program in the 
Arctic W ild life  Range to protect the Natives subsistence interest in 
the caribou, and then I might listen to you.

Mr. M itchell. Senator, we are not down the line with the environ­
mentalists, we are saying there are areas, just as there ere areas with 
the State and the Department of the Interior, of common interest. 
And on the narrow issue of title 7, the environmental community has 
in fact given rural Alaskan support.

That does not mean that rural Alaskans support every action or 
every position o f the national environmental community, right on 
down the line. A nd  the other group of the people, right on down the 
line. Some do, some don’t.

Senator Stevens. This administration w«s elected on a program that 
at least there are substantial number of people, and this is not a politi­
cal comment, it ’s just a fact. W e are opposed to hunting per se.

We have a substantial number of people in the Departmentof th e ln -  
fcrior now that are in the fish and wildlife areas who are opposed to 
hunting per se. Now, you want me to look the Alaskan Natives in the 
eye ana tell them they are better protected by these people who oppose 
hunting by anvbodv. And they are, by exercising their rights as A las­
kans, and’the Alaskan Legislature, whether it ’s not this feeling, this 
built-in feeling, against their own way of life.Now, do you deny that t

Mr. M itc h ell . Senator, one of the other provisions of title 7, that is 
of equal emportance to dealing with the State, is dealing with precisely 
the environmental interest groups that you flag. One of the things 
that is in title 7, but again is not in your legislation, is a guarantee o f  a 
continuation of access for subsistence uses on all of this conservation 
unit.

Without that guarantee, Senator, it is quite possible that some of 
those managers and those conservation units will be hostile to 
subsistence.

Senator Sttvens. Let me tell you sbout that guarantee. We had a 
guarantee when Mount M cK inley Park was created. The miners op­
posed it, they put in a bill that created Mount M cKinley Park, they 
guaranteed mining that would forever be permitted, until the day it  
started.

Once it stalled, we will pass a little bill here, which I opposed. The  
Alaskans opposed it that were involved in it, from the Stnte legisla­
ture, the Governor, who was then Governor Kagan. Senator Dell, 
myself, there would be no question about it.

A t  the time that Mount M cKinley Park was created, money would 
be permitted. A s soon as it started it was cutoff. I can tell you a whole 
lot of guarantees we’ve had. How about the guarantee in section 17D2, 
the compromise that we could consider, establishing up tc SO million 
acres of land for national interest, wc would consider it.

714



Now we’re dealing with bills, none of them deal with less than 80 
million acres, and it’s not a consideration, it’s a demand. Often they 
i hink we can’t refuse,

M r. M itch ell . Senator, the R ura l Cap com m ittee has never taken  a 
position  on H .R . 39, bu t I  would say paren thetically , however, th a t i t ’s 
iny  read in g  o f th a t  sta tu te  th a t I  th in k  we are g u a ran teed . I t  m igh t be 
ft l i ttle  strong .

S en a to r Stevens. I t  says up  to  80 m illion  acres. A nd  I  was there , I  
w ould be g la d  to  get the  records out o f  th is  com m ittee an d  show you 
th a t  th e  com prom ise was very specific up to  80 m illion  acres! N o tih a t  
we would w ithdraw  and establish a t least 80 m illion  acres, bu t to these 
peop le  here  w ho advocate-this, you could th in k  th a t  the  shoe is on th e  
o th e r foot.

A ll I 'm  te llin g  you is, i f  bv any chance a provision you advocate fo r  
t i t le  7 becomes law , you w ill live to  see th e  day  th a t  you w ill be peti- 

.tu rn in g  C ongress to  overrule action o f  the S ec re ta ry  o f  th e  In te rio r, 
deny ing  th e  r ig h t o f A laskan N atives to h u n t on F ed e ra l lands.

M r. M itchell . Senator, i f  the political pressure comes to  shut down 
th e  r ig h t o f  th e  N ative people to  h u n t on the p a rk s  o f  A laska, th a t po­
litica l p ressure comes. Now. i t  can come w ithout t itle  7 th rough  the 
form  o f e ith er adm inistrative action by the S ecre tary  o f  In te rio r , o r 
th ro u g h  the fo rm  o f passing a  congressional s ta tu te  to  th a t  effect sim i­
la r  to  w h a t ap p aren tly  went on w ith the M cK inley P a rk s  issue.

B u t a t  least under ou r legislation, Senator, un d er o u r legislation, the 
new leg isla tion  to  get rid  o f  subsistence uses, would have  to  overcome a 
p resum ption  o f  the validity  o f those uses.
Senator Ste\t_vs. N o: von missed the noint. Under e.ristin«r law they 

would have to do it.in even' State, they could not do it mst for A In.cka. 
What you are suggesting is a provision that would apply only to 
Alaslcn, and, therefore, it taxes ug out of the protection of the resistance 
of other States to have it in their sovereignty, similarly invaded. 
Senator D crkin. Would the Senator yield for a question?
S en a to r S tevens. Y es; Pm  through.
S en a to r D cr k ix . N o, no— -
Mr. M itc h e l l .  Senator, if I could just respond to that. The National 

Park system, I believe, is run on a statute by statute basis for the most 
part What is allowed in McKinley by statute would be different from 
what, is allowed in the case of the Arctic.

S en a to r S t e v e n s .  I  th ink  that- w ould be great, I  suggested, and we 
agreed  th ere  would be a separate s ta tu te  fo r  each area  created  u n d er 
sec" ion 17D2. I t  would be a w onderful th in g  i f  w e had  a separate  
s ta tu te  fo r M cK inley  P n rk  and n different one fo r  G lacier B ay , and  a 
d ifferen t one fo r  the  W rangles, ju s t  like they have a d ifferen t one fo r  
Y ellow stone and  a different one fo r  Yosem ite, and a d ifferent one for 
G ran d  C anyon.

B u t w e're n o t to  be treated like o th e r $ta*es, we’re  go ing  to have 100 
find some odd m illion acres in one bill.

M r. M itc iie ix . Senator, I  understand  th a t, m y  on ly  p o in t was that 
th e  legal m echanism  exists to  shu t off th is  k ind  o f  uses on national 
p a rk s  in  A laska. W hile that m igh t be perm itted  in o th e r  national p a rk  
system  u n its  in the lower 48. A nd I  ju st w anted to  m ake th a t po in t— 
S en a to r D u rk in , do you have a  question fo r me?
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Senator S tev t.v jl Thank you, Mr. Chairman. Let me. close. I think 
j'ou do nn admirable job in representing tlio people of your area. I 
know wo’ve had disagreements and I lmve a disagreement with Mr.
Mnllot, who is going to  come behind you. B u t again , I  don ’t  th ink  
we’re in disagreement- as to  th e  goal. I  just- th ink  based on m y experi­
ence of now some 25 years  o f dealing  w ith people in  the D epartm en t of 
In terio r, o f both po litical persuasion, th a t I  have no confidence in the 
ability of the D ep artm en t o f  In 'e r io r  to put the needs and d ie  righ ts  
of Alaska's ru ra l people ahead  of the  demands o f  the national pressure 
groups.

Mr. M itchell. S enato r. I  would like to say th a t  we also understand  
tha t you share our com m itm ent to the ultim ate objectives o f th is  legis­
lation, and we hope th a t  w hile wc do have procedural differences, that 
we can continue to engage in th is o r o ther types o f  dialog, to try  and 
come, up w ith a re su lt th a t w ill do the  job.

Senator Stevens. T h an k  you, th a t will be ongoing, and th an k  you.
Mv. Chairman.

Senator D vrktn. T h a n k  you , Ted. I  have an observation. I  spent 3 
days in M ount M cK inley  N ational P a rk  last, year, and I  have a feeling 
th a t all of the anim als h ad  been sold to  the Tokyo Zoo. I  spent 3 days 
there, and there were very few  anim als on: in those 3 days.

Senator Stevens. M e sen t tw o to China and when I  g o t there  one 
was dead. I  do rem em ber th a t.  ,

Senator D ckkin . The basic th ru s t was that I 'm  not sure w hat w ere  ' ;.£/
doing in M ount M cK inley  N ational P a rk , but there were dam ned few .
anim als afoot in the  3 days we were up there. '3g:‘

Senator Stevens. I ’ll tell you why you can’t sec anim als in  M ount tjj.'.
M cKinley N ational P a rk , they  won’t lot us pave the road. No respect- ,?
ful animal would come n e a r  tha t blasted road w ith  th a t dust- there. 'jjfc. 
You know, you go th ro u g h  a dust- bowl th a t’s fo llow ing  behind the  • -g-'
enormous buses, you w ou ldn ’t- s tay  w ith in  1»£ m iles o f i t  yourself f..
unless you had to. Now, th a t ’s the problem , i t ’s a great- p o rk  b u t  you £
can’t see anything. You can ’t get to  it unless you’re  got a  backpack and 
you are backing in. T h a t 's  th e  problem .

M ost people trav e lin g  in to  th a t p a rk  are m y age, n o t yours, and 
th a t’s a com plim ent. ’.vVJ

Senator D cx k in . W ell, be thn t as it m ay. I  was n little  disappointed  .
that- there were very  few  an im als afoor,' o ther than  th e  ones on the j&C\
bus. B ut, Senator, it  is my understand ing  tha t the N atives, and the .j&.<
groups th a t you a re  trying to protect, have signed off on title  7.

Senator S teitn s . T h ey  sign  off on title  7, M r. C hairm an, because ''
they have been led down the  prim rose path  that. I ’ve been led down 
before, and I  hope I ’ve convinced them  not to  go down there. Now, 
i t ’s one th in g  to have an  oversigh t, and  to have some son  o f  coopera­
tive m anagem ent concept. I t ’s ano ther th ing  to give the Secretary  o f 
In te rio r veto rights. A nd  on th e  pretext o t saving (bar the subsistence 
provisions in A laska 'law  arc, not adecnate to protect-A laskan Natives, 
to give him the r ig h t to  take back inio the D epartm ent o f 'In te r io r  the 
to tal r ig h t to control fish and  game on F ederal lands in A laska only.
In violation of the general statute of the United States, the Sikes 

Act and in violation of what 1 consider to be the inherent constltu'-' *
tional rirhts of tho State to equality. We are an equal partner in Bio 
Union, and'we should not be treBted that way. Js ow, it tjieywantlo go
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into some cooperative management program, -where the Federal Gov- 
eminent gives its ad rise and participate "
loint boara, that's one thing.

  I ■■ -

participates In it, anon it appoints a

But, to have tins veto power end the right to preempt our Stateis 
wrong.
1 S e n a to r D okkt.v. I  don’t  th in k  the Senntor from  A laska is going 

to  argue fo r  a ll time th a t  A laska should be trented equally. I 'v e  sat 
on  oflier committees w here I ’ve heard th a t Alaska is unique and 
sh o u ld  be treated  w ith  due  respect to its  unique character.

Senato r S t e v e . v s .  T h a t’s  when it comes to money.
M r. M itchell. S enator, one additional th in g  tha t I  th in k  is criti­

cal th a t I  neglected to  m ention in title  7, is th a t a m ajor p a rt o f  the 
problem  in A laska, w ith  S ta te  management, has been the lack of 
m oney. A nd I  ju s t happened to th ink about it  when you brought 
th a t  subject up. •

W e’ve had the local fish and game advisory board system now for 
n n um ber o f  years, find i t ’s worked very, very poorly. Aside from  the 
in h e ren t unworlcability o f  the structure that was set up, the m ajor 
reason  th a t i t  hasn’t w orked is because i t  wns never funded. I t  takes 
m oney to have biologists, it  takes money fo r enforcement. A laska and 
everyone th inks th a t we a re  oil rich, and we all know we’re not.

A n d  title 7, if  I  could ju s t finish. Senator, we do include R epre­
sen ta tiv e  Young, w ith th e  support of R ural Cap, and the other ru ra l 
N a tiv e  groups, including n provision that would say tlint i f  all o f this" 
fa lls  into place there w ill bo iOme Federal participation in  this, 
th e re  will be some recognition th a t while there are Federal interests 
a t  stake  here, the S tate cannot be expected to exercise all o f its massive 
responsib ility  w ithout some additional Federal moneys fo r subsist­
ence. I  th ink  tlia t’s p a r t  of it.

S en a to r S tevevs. T h a t financial system is up to h a lf  the cost, i t ’s 
up  to  $5 million. T h a t rem inds me of the little carrot th a t was in ­
volved in the M arine M am m al Protection Act. I ’m sure you know 
th e  h isto ry  of tha t. A f te r  i  years now, the Federal Government is 
one-bv-one tu rn in g  back to  the  S tnte of Alnska. the management of 
ocean mammals because they  were unw illing to commit the moneys 
th a t  were necessary to  p ro tec t the mammals when we were w illing 
to com m it much more. Y ou cannot eliow tha t we have been unwilling 
to  com m it the am ount o f money (hat was necessary fo r protection 
o f  w ild life in Alaska. T h a t is not so.
We have far outstripped the Federal Government on the amount 

of money that’s been put out.
M r. M itchell. S enator, th a t  may be the case. I  enn show th a t the 

S ta te  has, un til very , very recently, refused to adequately fund  its
ow n fish and game advisory  board system. A nd my point is------

S en a to r Stevens. I  agree w ith that, th a t’s another m atter. Now, 
th a t  s  the advisory board system.

M r. M itc h e ll .  T h a t’s w hflt I  was just talking about, not marine 
m am m als. M y p o in t is  th a t  th e re  is a Federal responsibility, regard ­
less o f  title 7, the F edera l G overnm ent has Rn  ̂interest out there. 
T h e y  can enforce. A nd a ll we do with the oversight pro ris io n . and 
I  ag a in  expect the S en a to r respectfully■ to  disagree "with me. is to 
fo rce  th e  Secretary o f In te r io r  to do something positive fo r  a change. 
H e ’s got that latent oversight au thority.

P. 09
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. Senator_S.Tr.T-vg- He doer "ot.have it today, the Sikf* Ar.L docs not 
give him that right," he has the right to close the area to hunting. 
He does not have a right to take away from the State the right to  
ahage hunting. Ro\\, under tins bill he would be entitled, again

 ______ _____ - ---- —.  entire management
lands, m ilita ry , forest. BLM . park  land , fish and wildlife land, on 
the p re tex t o f one incident. He could take the whole th ing  back.

M r. M itchell. S enator, my point is there  has only been a jud icial 
decision in A laska th a t is on appeal, th a t squarely holds that under, 
the  property  clausa of the Constitution, the Secretary has th a t au* 
th o n ly  any  way, and w hat I ’m saying, and as fa r  as——

Senator*Stxvxn-e. I ’m fam iliar .with the gentlem an’s decision, b u t 
i t 's  very lim ited  now.

M r. M rrcnEll, The argum ent is made------
Senntor Stevens. I t  doesn't give him  the righ t to take over the  

management of forest m ilitary  la n d s  o n ’the p re test of a deficiency 
w ith regard to nn entirely  different m atter.

MV. M itchell. Senator, one of the independent bases of the deci­
sion. as I  read it, is th a t in any event the Secretary has au tho rity  
under the p ro p erty  clause of the C onstitution, notw ithstanding sec­
tion 6E o f the S tatehood A ct, to do tha t. In  any event, Mr. Chairm an, 
it is quite obvious th a t th is  is a very controversial issue, and th e re ’s 
been an incredible am ount of work th a t has gone on in the House, 
on the p art o f all g roups on th is issue.

A nd I  would hope th a t when you consider th is  issue, during y our 
deliberations on th is legislation, that in addition to Senator S tevens’ 
views, w hich are well taken, and I  think well known, tha t there w ould 
be ample understand ing  th a t there are o th e r interest groups involved, 
who have in  the ir own judgm ent perhaps a different interpretation 
of what is best, and at least at the moment the D epartm ent of In te r io r  
and a num ber of others. I  th ink, responsible interest groups a re  in  
agreement w ith  us on th a t. T hank you.

Senator D e m u x . T h a t's  why I ’e.vpiessed amazement that it  h a d n ’t 
been resolved. B ut I  th in k  we*had better move on, if  you don’t  have 
any fu r th e r  questions. A nd I hope the reporter has recorded th a t 
Alaska should be treated w ith equality and  is not unique, and we’ll 
save that fo r  fu ture efforts.

I s  M r. M allot present?
Senator S tevens. M r. Chairm an, m ay I  apologize. Byron, I  have ’ 

to go. I 'm  the host o f  a luncheon.

STATEMENT OF BYRON MALLOT, PRESIDENT, ALASKA 
FEDERATION OF NATIVES

M r. M allot. T hank  you, M r. Chairm an. M y name is Byron M allot,
I  am president o f the A laska Federal ion of Natives. I  have a p re ­
pared statem ent, and I would like ?o subm it it  fo r the record.

Senator D urkin . "Without objection, it will be included.
M r. M allot. I  will briefly summarize m y statem ent. I  would like to 

state that-1 had a feeling in listening to S enato r Strvehs in lu's d ialog 
with Don M itchell, and I  would like to state th a t the argum ents put 
fo rth  by Mr. Mifehell are shared very strongly  by the Alaska F ed era­
tion of Natives.
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ACCORDING TO:

• THE l/.S. CONSTITUTION; AND• THE U.S. SUPREME COURT;
THE POWER TO CONTROL FISHING IS AN ESSENTIAL ELEMENT OF STATE SOVEREIGNTY AND THE U.S. CONGRESS DOES NOT HAVE ANY SIMILAR POWER IN ALASKA’S NAVIGABLE WATERS.

“ Ownership o f submerged lands — which carries with it the power to control 
navigation, fishing, and other public uses of water — is an essential attribute of [Alaska’s] 
sovereignty.”

United Stales v. Alaska. No. 84 Orig. (Decided June 19. 1997)



* THE UNITED STATES CONGRESS;* THE US. SUPREME COURT; AND* THE U.S. JUSTICE DEPARTMENT;

ACCORDING TO:

TITLE TO ALASKA’S NAVIGABLE WATERS AND SUBMERGED LANDS BELONGS TO THE STATE OF ALASKA

1 Black 'j Law Dictionary, West Publishing Co.. 1990 Edition: “Entitle, in its usual sense, to entitle is to give a 
right or legal title to."



THE SUBMERGED LANDS ACT OF 1953
“See. 1311 (a) Confirmation and establishment of title and ownership of lands and 

resources; management, administration, leasing, development, and use. (t is determined 

and declared to be in the  public interest that

(1) title to and ownership of the lands beneath navigable waters within the 

boundaries o f the respective States, and the natural resources within such lands and 

waters, and (2) the right and power to manage, administer, lease, develop, and use 

the said lands and natural resources all in accordance with applicable State law be,

and they are, subject to the respective States . .
Public Law 31, 33rd Congress. Second Session: 67 Stat 29

THE SUBMERGED LANDS ACT AMOUNTS TO A QUIT CLAIM DEED. HENCE,

ALL LEGAL AND JUDICIAL ROADS LEAD TO THE FOLLOWING:

•  Title to Alaska’s Submerged Lands belongs to the State of Alaska.
•  Alaska holds title to and owns all the natural resources in all her Submerged 

Lands.
•  Alaska holds title to and owns all the natural resources in all her Navigable 

Waters.
•  The right and power to manage all Alaska’s Submerged Lands and 

Navigable W aters belongs to the State of Alaska and is subject to State law 
(not Federal law).

•  The right and power to manage all natural resources (including fish) in 
Alaska’s Navigable Waters belongs to the State o f Alaska and is subject to 
State law (not Federal law).



ALASKA HOLDS SOVEREIGN TITLE TO  AND lMAN A CEM ENT AUTHORITY 
OVER ALASKA’S SUBM ERGED LANDS, NAVIGABLE WATERS AND THE 
NATURAL RESOURCES ON AND WTTUTN TH OSE LANDS AND WATERS

In his September 2, 1999 press release announcing his coll for the 
September 22, 1999 special session on “subsistence," Alaska Governor Tony Knowles 
was quoted as stating:

■“I t  would be irresponsible to tu rn  over our righ t and 
responsibility to manage A laska's fish and  game to the 
federal governm ent, a  right th a t was a t  the h eart of 
Statehood  which wc are  celebrating on the 40th 
anniversary this year.’’1

However, as shown below, it was Governor K jq o w !c 3  himself who has tried the hardest to 
surrender that right to the federal government.

During his term of office, Governor Hickel brought a lawsuit in the 
Federal Courts titled State: o f  Alaska v. Babbitt ’ He challenged federal intervention and 
defended .Alaska's sovereign “title" and right to manage it’s submerged lands, navigable 
waters and the resources therein according to Srate law.

The primary discussion in Babbitt concerned the definition of ‘'public 
lands'' in Section 102 o f the Alaska National Interest Lands Conservation Act 
("A N lL C A -y Tnc federal government argued that the definition nf “public lands" 
includes navigable waters within and adjacent to federal uplands, by virtue of the implied 
reservation of water rights doctrine.* The State o f Alaska objected, pointing out that 
"tide" to Alaska’s submerged lands and navigable waters h^d dedcitriely been 
transferred to Alaska at statehood. Therefore, according to the Equal Footing Doctrine of 
the U.S. Constitution and the Submerged Lands Act of 1953/ ownership of and 
management of those lands, waters and the natural resources therein are subject to state 
law -  not federal law. The State also pointed out that ANTLCA itself clearly provides

1 Septem ber 2, 1997 Press S c lc s** : from  C fS c c  o f  the Governor.
; 7 2  F .3 d  6 9 3  (9 *  C ir . 1995)
’ 16 U .S .C . 3102.
* See discuss on in State o f Alaska v. Babbitt, 72 F .3d 693 (9J‘ CL:. 1995).
’ Section 6(a) nf the Alaska Statehood Act of July 7, 1953, provides the: the Submerged Lards Act "shall 
be applicable to the State of AJasla and the said Scale slut! have the same rights as do ccmng States 
thereunder." 72 Stat. 3-*J. note following **3 U.5.C. c.2 Section 2 ot" the Act provides: "The State of 
Alaska shall coasts: of ah the territory. together with the territorial waters appurtenant thereto, non.- 
Lichided in the Territory cf Alaska." 72 Sat. 339. note following -13 U.S.C. c.2.

Alaska WJdlifc Ccnscrvatiac Association
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that federal "public land” does not include ‘la/Jri '■u'jdly . .  . granted . . .  to the State under 
any other provision o f Federal Law.”6

Once again, Bahbiit was an “ownership” ease defending Alaska's “trtle” to 
its sovereign lands and resources and Alaska's sovereign right to manage those lands and 
rcsoui'ces according to  State law. it had nothing at all to do with who could hurrt or fish 
on Alaska’s submerged lands or in Alaska's navigable waters.

Shortly after taking office. Governor Knowles announced (in Fairbanks, at 
a luncheon meeting o f the- Alaska Outdoor Council) that he was dropping Alaska v. 
Bobbin  because some Alaskans felt it waa “anti-subsistence.” Later, at its annual 
convention, he told the Alaska Federation o f  Natives he dismissed the case to fulfill a 
political campaign promise. Attorney General fiothello supported that admission when 
he testified before the State Senate that the case was not dismissed for any “legal” reason.

By dismissing Babbitt ‘\vrth prejudice,” Governor Knowles unilaterally, 
without legal contest, agreed to forfeit control over huge tracts of Alaska's sovereign 
submerged lands, thousands o f miles o f Alaska's sovereign navigable waters, hundreds of 
thousands of Alaska’s sovereign lakes and ail o f Alaska’s sovereign natural resources 
within those lands and waters (including but not limited to fish) to the federal 
government. In other words, by dismissing "with prqudicc," the Governor “consented” 
to the federal government's blatant attempt to namow Alaska's sovereign domain -  3n sc: 
the U.S. Supreme Court has recently held to be without legal basis.7

Governor Knowles knew exactly what he was doing. He. not the 
Legislature, has caused the dilemma that is currently facing the Stats. He decided not to 
contest the federal government's position that Alaska's sovereign submerged lands and 
navigable waters in and adjacent to federal uplands are "Federal Lands.” It was 
Governor Knowles who ceded management authority to the federal government -  a 
position that is without legal authority and is a barefaced attempt to surrender Alaska'3 
sovereign powers to the federal government.

Now, after personally attempting to remove ail avenues o f appeal to the 
courts, the Governor is telling die Legislature that thcv must initiate a change in the 
equality provisions o f Alaska's Constitution or thcv will take the blame for a federal 
takeover of Alaska’s resources. His recent call for a special session (like all others the

d to L/.S.C. 3lU2(3Xa).
’ iVc>* York  v. U n ite d  States. 505 U.S. 1-4. 132 (1992). “Where Ccmnxas exceeds its authority Tchtrvc to 
the Stales ... the dcpumirc from the coosututiocal plan ear-net be ratified by the “consent" cf state 
officials . . . The authority of Congress cannot be expanded by the “coosenC of the governmental uni: 
whose do ream is thereby aorrowed. whether that unit is the Executive 3 roe eh or the States."

Alaska Wildlife Conservation Association
Pa^e 2 of 7



Governor has initiated) is indeed a thinly veiled appeal for the Legislature to join him in 
his surrender o f Alaska's sovereignty to the federal government

Interestingly, the last paragraph of the Governor’s September 2nd press 
release provides:

"Every public opinion survey says Alaskans want us to 
ac t to preserve state sovereignty and  the culture o f  ru ra l 
residents,”  Knowles said. "As elected leaders, we m ust 
now have th e  courage and  foresight to  take the actions 
necessary to achieve these w orthy goals.”

Here, the Governor is right. Without a doubl, Alaskans do want n Legislature (and a 
Governor) with the courage and foresight to take the actions necessary ro preserve (not 
surrender) state sovereignty. In fact, each Legislator (and the Governor) has sworn an 
oath to do just that. It is abundantly clear that Alaska’s elected leaders cannot act to 
preserve Alaska's Sovereignty by surrendering to the federal government the State's 
ability to manage or allocate Alaska's sovereign lands, waters and wildlife resources.

What actions can the Legislature (and the Governor) cake to preserve 
Alaska's Sovereignty?

Each member must examine the legal foundation supporting Alaska's 
Sovereign tide and Sovereign management authoricy. Then, the Legislature can forge an 
action plan based on solid legal grounds.

Three recent U.S. Supreme Court eases: a 1975 Alaska ease; a 1997 
.Alaska case; and a 1997 Idaho case, very clearly address the matter of state sovereignty 
over submerged lands.

In 1975, in United Stales v. Alaska, a case that addressed who owned the 
submerged lands in lower Cook Inlet, the U.S. Supreme Court ruled;

State sovereignty over submerged lands rests on the
Submerged Lauds Act of 1953 . .  3

Sccrioa 6(ra) of the Alaska Statehood Act of July 7,
1958, provides that the Submerged Lauds Act "shall be

1 U m u d S te le s  v. M n s k x  -HZ U  S. IS-i. 137 (1973).

Alaska Wildlife Coescrvauon Association
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applicable to the S tate o f Alaska. and  the la id  State shall 
have th e  sam e rights as do existing States tbcneuadcr."*

Moreover, in June o f 1997, in the Alaska case of Uidled States of America. 
Plaintiff v. Slate of Alaska,10 a case that addressed who owned certain submerged lands in 
Alaska, Justice O’Connor, delivering the opinion of the U.S. Supreme Court, wrote:

Ownership o f submerged lands — which carries with it 
the power to control navigation, fishing, and other 
public uses o f w ater — is an essential attribute o f (state] 
sovereignty.

Justice O'Connor then very clearly explained how Alaska obtained 
sovereign title to an i became owner of her submerged lands. In this 199/ Alaska case, 
the U.S. Supreme Court said:

Under the doctrine of Lessee of Pollard v. Hagan . . . 
new Stater are adm itted into the Uoion on an “equal 
footing” with the original colonics and succeed to the 
United States' title to the beds of navigable .waters 
within their boundaries.

The Alaska Statehood Act expressly provides that the 
(19531 Submerged Lands Act applies to Alaska.

That [Submerged Lands) Act “confirmed” and 
“established” S tated title to and interest in “lands 
beneath navigable waters within the “boandaries of the 
respective states."

The {Submerged Lands] Act essentially confirms States' 
equal footing title to tidelands and submerged lands.

As a general m atter, then, Alaska is entitled under both 
The equal footing doctrine and the Submerged Lands 
Act Lo submersed lands beneath tidal and inland 
navigable waters, and under the Submerged Lands Act 
alone to aubmerged lauds three miles seaward of its 
co*3dine.

1 U n ite d  S tates v. A la ska . 422  U .S . JR4 ( fo o o o tc  3 ) (1 975 ).
1,1 U n tie d  S la tes o f  A m e rica , (‘Idnr.Jfv. State o f  Aladea. No. J*4 Orig. (1997).

Alaska Wildlife Conservalioa Association
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The Cuurt said the only exception to this automatic transfer at statehood 
was if the United States had “explicitly retained”  specific submerged lands prior to 
statehood.

Then, in the 1997 case o f  Idaho v. Coevr d'Alene Tribe o f Idaho,'2 the 
U.S. Supreme Court said:

Aj  we stressed . . . lands underlying navigable waters 
have historically been considered “sovereign luiids.”
S tate ownership of them  -has been “ considered an 
essential a ttribu te  o f sovereignty.”

In consequence of this rule, a S ta te’s title to these 
sovereign lands arises frocn the equal footing doctrine 
and is “ conferred not by Congress but by the 
Constitution itself."

There is no doubt. The U.S. Supreme Court believes Alaska’s submerged 
lands are State “sovereign lands" and Alaska's ownership o f them is "considered an 
essential attribute o f  [State] sovereignty."

In the [992 ease o f  tVew York v. United States,IJ the U.S. Supreme Court
ruled:

f l |f  a power is an a ttrib u te  of State sovereignty . . .  it is 
aecvAsariiy a power the C onstitution has not conferred 
on Congress.

The constitutional au thority  o f Congress cannot be 
eapanded by the “consent” o f th e  govern mental uiut 
whose dom ain is thereby narrow ed, w hether th a t unit is 
the Executive Branch o r the  States.

"Entitled” is defined as: “in  its usual sense, to entitle is to give a right or
legal title to.”1'

“  S tack 's  Law D icnoaary. (1990 Ed.).
'* U.S. Suprrrac C cur: So. 0-M 474 (decided /unc 2.1. 1997). 
■ * :'.'cw 7ar<v. U n ite d .States. 503 U.S. l-U. 156 (1 9 9 2 ).

Alaska Wildlife Conxrvntioa Assocucon
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Gearly, according to very recent, clear and consistent rulings o f the U.S. 
Supreme Court: State ownership o f submerged lands is an “essential atuibutc" o f  
sovereignty; the power to control fishing in the water covering a state’s submerged lands 
is an “essential attribute" o f  state sovereignty; and, since the power to control fishing in 
those waters is an “essential attribute" o f  state sovereignty, it is necessarily a power the 
Constitution has not conferred on Congress.

But, th a t’s not all.

Notice that both Alaska eases refer to the Submerged Lands Act o f  1953. 
Most Alaskans have never read the Act and are unaware o f  how directly on point it is to 
the current conflict. The Ace was passed in 1953 by Congress to once and for all clarify 
which sovereign (state or federal) holds tide to, ownership o f  and management authority 
over submerged lands, navigable waters and the narural resources (including fish) within 
those lands and waters. The Submerged Lands Act is very simple and very dear. 
Anyone can understand rt. The portion pertinent to the matter at hand provides:

See. 1311(a)(1) tide to *ad ownership a f the lands 
beneath navigable waters within the boundaries of the 
respective States, aad  the natural resources within such 
lands a s jd  waters, and (2) the right and power to 
m anage, adm inister, lease, develop, and  use the said 
lands and natural resources all in accordance with 
applicable State law be, aud tfacy arc subject to tbc 
respective States . . .

Clearly, Congress intended the Submerged Lands Act to be a simple 
quitclaim deed. Then Congress provided, in the Alaska Statehood Act. that the 
Submerged Lands Act would apply to Alaska -  even though Alaska became a State long 
alter the Act was passed. Therefore, since the moment o f  statehood, Alaska’s submerged 
lands, navigable waxen and the natural resources within such lands and waters have 
belonged to Alaska and their management has been subject to Alaska law. Hence, 
according to the dear and consistent rulings o f the U.S. Supreme Court in Alaska cases, 
the federal government has no ownership o f or title to Alaska's submerged lands, 
navigable waters or the resources in those lands and waters and has no management 
power or authority over any o f  those lands, waters aud natural resources (including fish). 
Once again, the power to control fishing in Alaska’s navigable waters is “necessarily a 
pow er the Constitution has not conferred cn Cangrcss."tJ

Yurkv. Untied S ta d  j, 505 U.S. (44. 1.56(1992).

.AJaifca Wildlife CoaicrvaJion Asiocinion
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Now, it is abundantly clear why the federal government is doing 
everything it can to  frighten and coerce Alaskans into surrendering Utcir sovereignty and 
equality and to keep the merits o f this issue from being argued in the courts! They know 
Alaska would wrnf

The foregoing white paper vas researched aad prepared hy Ralph Sechins, Qninnaa and 
Lynn Levcngood, Executive Director of:

ALASKA W ILD LIFE CONSERVATION ASSOCIATION 
(£25 Old Stcese Highway 
Fairbanks, Alaska 99701 
(907) 456-1992 I
_______________________________________________  I
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A l a s k a  S t a t e  L e g i s l a t u r e

State Capitol
Juneau, Alaska 99801-1182 
(907) 965-3873 
r.v.v (907) *165-3922

Chairman,
Judiciary Committee

50 Front Street 
Suite 203 

Ketchikan, Alaska 99901 
(907) 225-8088 

Fax:  (907) 225-0713

S e n a to r  R o b in  L .  T a y lo r

SPONSOR STATEMENT SCR 3
Relating to the sovereignty of the State of A laska and the sovereign righ t of the State of 

Alaska to m anage the n a tu ra l resources o f Alaska.

SCR 3 is based on the Constitution o f  the United States, the Constitution o f  the State o f  Alaska, 
the Alaska Statehood Act and the Alaska Statehood Compact, as well as U.S. Suprem e Court 
case law. It asks the governor and the legislature to uphold their oaths o f  office and defend our 
sovereign rights as a state and as a people.

W hen Congress passes the Alaska National Interest Lands Conservation Act (ANILCA), the 
provisions o f  the Alaska Statehood Compact, the Public Trust Doctrine and the Constitutions o f  
the State o f  A laska and the Constitution o f  the United States o f  Am erica were violated.

SCR 3 recognizes the need o f  the legislature to pursue a judicial solution to the conflicts between 
ANILCA and our State and Federal Constitutions. The resolution further requests the G overnor 
to urge the Secretary o f  Interior to put the unresolved dispute before the U.S. Supreme Court for 
a final resolution. Finally, the resolution requests the Interior Departm ent to allow fish and game 
management to remain w ith the state until the U.S. Supreme Court has ruled on the 
Constitutionally o f  ANILCA.
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