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CS FOR SENATE BILL NO. 255( )
IN THE LEGISLATURE OF THE STATE OF ALASKA
TWENTY-FIRST LEGISLATURE - SECOND SESSION

BY

Offered:
Referred:

Sponsor(s): SENATOR PETE KELLY

A BILL
FOR AN ACT ENTITLED
"An Act relating to best interest findings and Land use permits, rights-of-way, and
easements issued by the Department of Natural Resources; and providing for an

effective date."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. The uncodified law of the State of Alaska is amended by adding a new

section to read!
FINDINGS. The legislature finds that
(1) AS 38.05.035(e) provides that the director of the division of lands in the

Department of Natural Resources, with the consent of the commisSioner, may approve
contracts for the sale, lease, or other disposal of available state land upon a written finding
that the Interests of the state will be best served; paragraph (g)(6), however, specifically
exempts certain land uses, including a permit or other authorization revocable by the

commissioner, from the best interest finding requirement;
(2) AS 38.05.850 specifically authorizes the director of the division of lands
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in the Department of Natural Resources, without the commissioner's consent, to grant land
use permits for specified purposes, including electric transmission and distribution lines;

(3) in 1999, the Department of Natural Resources, in accordance with the
direction given to it by the legislature in AS 38.05.850, issued a condiitional, revocable right-
D-way permit to Golden Valley Electric Association for construction of an electric
ransmission intertie between Healy and Fairbanks;

(4) in accordance with AS 38.05.035(g)(6)(C), the Department of Natural
Resources did not Isste a witten best interest finding, since the conditional right-of-way
Jermit granted to Golden Valley Electric Association was a permit and wes revocable by its
e,

(5) In December 1999, the Alaska Supreme Court held that the conditional
ight-of-way permit that the Department of Natural Resources had granted to Golden Valley
Hectric Association wes not “functionally revocable” and that the Department of Natural
Resources should have issued a best interest Finding under AS 38.05.035(e);

(6) the Alaska Supreme Court's recent decision jeopardizes the status of
ermits previously issued by the Department of Natural Resources under AS 38.05.850, &
ach of those permits may constitute a disposal of state land for which a best interest finding
+ regired;

(7) In order to comply in the future with the Alaska Supreme Court's recent
lling and to avoid challenge to its permits, the Department of Natural Resources will likely
ave 10 IssUe a hest interest finding for every permit issted under AS 38.05.850:

(8) 1ssuing a best interest finding for each permit issted under AS 38.05.850
ill necessitate substantial adaitional expenditures for which the Department of Natural
eS0Urces IS Inaclequately fundeg

(9) the consequences of the Department of Natural Resources' having to issue
st interest findings for permits issued under AS 38.05.850 without additional funding incluce

(A) the creation of uncertainty on the part of prospective permittees;

(B) the rapid depletion of the Department of Natural Resources funds;

(C) substantial delays in the permitting process;

(D) a negative effect on the development and use of state land
[esources; and
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(E) potential impairment of the safety of Alaskans; and
(10) in passing ch. 113, SLA 1981, the legislature’s intention in enacting
AS 38.05.035(a)(14)(C), now AS 38.05.035()(6)(C), Wes to create an exception to the best
Interest finding requirement that would apply to all permits issued by the Department of
Natural Resources under AS 38.05.850, including the permit issued to Golden Valley Electric

Association,
* Sec. 2. The uncodified law of the State of Alaska is amended by aading a new section

to read:

INTENT. It is the intent of the legislature to confirm by clarification that all permits
issued by the Department of Nitural Resources under AS 38.05.850 are exempt from the best
interest finding requirements of AS 38.05.035(e).

12 *Sec. 3. AS 38.05.035(g)(6) is amended to read:

—

—
—

13 vy Defore a public hearing, if held, or in any case not less than 21 days
14 before the sale lease, or other disposal of available land,property, resources, or
15 Interests in them other than a sale, lease, or other disposal of available landor an
16 interest in land for oil and gas under (5) of this subsection, the director shall make

17 available to the public a written finding thet, in accordance with (1) of this subsection,
18 sets out the material facts and applicable statutes and requlations and any other
19 information required by statte or regulation to be considered upon which the
20 determination that the sale, lease, or other dlisposal will best serve the interests of the
2 state was based; however, a written finding is not required before the approval of

2 (A) a contract for a negotiated sale authorized under

23 AS 38.05.115;

24 ) a lease of land for a shore fishery site under AS 38.05.082,

25 (C) a permit or other authorization revocable by the

2 commissioner,

21 o) amineral claim located under AS 38.05.195;

28 | (E) amineral lease issued uncer AS 38.05.205;

2 (F) an exempt oil and ges lease sale under AS 38.05.180(d) of

30 acreage subject toa best interest finding issueawithin the previous 10 yearsor

31 a reoffer oil and gas lease saleunder AS 38.05.180(w)of acreage subject to a
[ -3- CSSB 255( )
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best interest finding issued within the previous 10 years, unless the

2 commissioner cetermines that substantial new information has become available
3 that justifies a supplement to the most recent hest interest finding for the
4 exempt oil and gas lease sale acreage and for the reoffer oil and gas lease sale
5 acreage; however, for each oil and gas lease sale described in this
6 subparagraph, the director shall call for comments from the public, the
[ director's call for public comments must provide opportunity for public
6 comment for a period of not I ss than 30 days; if the director determines that
9 a supplement to the most recent best interest finding for the acreage s required

10 uncler this suloparagraph,

11 (1) the director shall issue the supplement to the best

12 Interest finding not later than 90 days before the sale;

13 (1) not later than 45 days before the sale, the director

14 shall isste a notice describing the interests to be offered, the location
15 and time of the sale, and the terms and conditions of the sale; and

16 (1l1) the supplement has the status of a final written best
17 Interest finding for purposes of (1) and (1) of this section;

18 (G) a shallow gas lease authorized under AS 38.05.177 in an
19 area for which leasing is authorized under AS 38.05.177;

(H) asurface use lease under AS 38.05.255;
(P> a permit, right-of-wav. or easement tinder AS 38.05.850;

22 *3ec 4. AS 38.05.850 is amenced by adding a new subsection to read:

N
o

N
[,

23 (c) 1f the director determines, by evaluation of the nature and duration of the
24 Intended use, that an easement or right-of-way issued under this section will not be
25 functionally revocable, the director shall provide public notice before issuing the
26 easement or right-of-way.

21 *Sec. 5 The uncodified law of the State of Alaska is amended by adding a new section
28 toread:

29 RETROACTIVITY. Section 3 of this Act is retroactive to, and applies to permits

30 issued under AS 38.05.850 on or after, July 27, 1981
3L *Sec. 6. This Act takes effect immediately under AS 01.10.070(c).
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Sponsor Statement
Senate Bill 255

“An Act regarding best interest findings and land use
permits issued by the Department of Natural Resources”

Senate Bill 255 is intended to clarify the fact that permits issued by
the Department of Natural Resources (DNR) pursuant to AS 38.05.850 are
exempt from the best interest finding requirement imposed by AS 38.05.035
(e) which applies to disposals of State land.

AS 38.05.850 authorizes the director of the Division of Lands,
without the DNR Commissioner’s consent and without the necessity of a
best interest finding, to issue permits, rights-of-way, and easements on State
land for such purposes as roads, field gathering lines, or transmission and
distribution pipelines, telephone or electric transmission and distribution
lines, log storage, oil well drilling sites and production facilities. All permits
issued by DNR are issued pursuant to AS 38.05.850

Recently the Alaska Supreme Court ruled that a conditional right-of-
way permit issued by DNR for construction of an electric transmission line
required a best interest finding. The Court’s decision jeopardizes the status
of permits previously issued by DNR under AS 38.05.850 as each of those
permits may, under the Court’s logic, constitute a disposal of State land for
which a best interest finding was required. The court’s decision has
potentially dramatic implications for the oil, gas, mining, timber, utility and
transportation industries. In order for DNR to comply with the Court’s ruling
and to survive legal challenges to the permits which it issues, DNR will
likely have to issue best interest findings for almost every permit issued

under AS 38.95.850.



Sponsor Statement SB 255
Page two.

The consequences of such an approach would (1) strain
DNR’s budget, (2) substantially delay the permitting process and, (3)
negatively impact development and use of State land resources.

SB 255 confirms by clarification and amendment that permits, right-
of-way and easements issued under AS 38.05.850 are exempt from the best
interest finding requirement of AS 38.05.035(e). SB 255 allows DNR to
continue managing State lands cost effectively. There are no negative
monetary implications to this Bill.

The request that SB 255 be applied retroactively to all DNR permits
issued since July 27, 1981 coincides with the effective date of the permit
exception in AS 38.05.035 (e)(6)(C). Retroactive application will eliminate
challenges to DNR permits that were issued without a best interest finding
and that may still be subject to challenge.
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SENATE BILL NO. 255

IN THE LEGISLATURE OF THE STATE OF ALASKA
TWENTY-FIRST LEGISLATURE - SECOND SESSION

BY SENATOR PETE KELLY

Introduced: 2/8/00
Referred: Resources, Finance

A BILL
FOR AN ACT ENTITLED
"An Act regarding best interest findings and land use permits issued by the
Department of Natural Resources; and providing for an effective date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1 The uncodified law of the State of Alaska is amended by adding a new

section to read:
FINDINGS. The legislature finds that
(1) AS 38.05.035(e) provides that the director of the division of lands in the
Department of Natural Resources, with the consent of the commissioner, may approve
contracts for the sale, lease, or other disposal of available state land upon a written finding
that the Interests of the state will be best served; paragraph (e)(6), however, specifically
exempts certain fand uses, including a permit or other authorization revocable by the

commissioner, from the best interest finding requirement
@ AS 38.05.850 specifically authorizes the director of the division of lands

in the Department of Natural Resources, without the commissioner's consent, to grant land

SB0255A -1- SB 255
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Use permits for specified purposes, including electric transmission and distribution lines;

(3) In 1999, the Department of Natural Resources, in accordance with the
direction given to it by the legislature in AS 38.05.850, issued a conditional, revocable right-
of-way permit to Goloen Valley Electric Association for construction of an electric
transmission intertie between Healy and Fairbanks,

(4) in accordance with AS 38.05.035(g)(6)(C), the Department of Natural
Resources alid not issue a written best interest finding, since the conditional right-of-way
permit granted to Golden Valley Electric Association was a permit and wes revocable by its

terms,
(5) in December 1999, the Alaska Supreme Court held that the condiitional

right-of-way permit that the Department of Natural Resources had granted to Golden Valley
Electric Association wes not “functionally revocable” and thet the Department of Natural
Resources should have isstied a best interest finding under AS 38.05.035(e);

(6) the Alaska Supreme Court's recent decision jeopardizes the status of
permits previously issued by the Department of Natural Resources under AS 38.05.850, &
each of those permits may constitute a disposal of state [and for which a best interest finding
1S required;

(7) In order to comply in the future with the Alaska Supreme Court's recent
ruling and to avoid challenge to its permits, the Department of Natural Resources will likely
have to issue a best interest finding for every permit issued under AS 38.05.850;

(8) 1ssting @ best interest finding for each permit issued under AS 38.05.850
will necessitate substantial additional expenditures for which the Department of Natural
Resources is inadequately funced;

(9) the consequences of the Department of Natural Resources' having to issue
best interest findings for permits issued under AS 38,05.850 without additional funding include

(A) the creation of uncertainty on the part of prospective permittees;
(B) the rapid cepletion of the Department of Natural Resources funds;
(C) substantial celays in the permitting process;

(D) a negative effect on the development and use of state land

resources; and
(E) potential impaiment of the safety of Alaskans; and

SB 255 -2- SB0255A
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(10) In passing ch. 113, SLA 1981, the legislature’s intention in enacting
AS 38.05.035(a)(14)(C). now AS 38.05.035(¢)(6)(C), wes to create an exception to the best
Interest finding requirement that would apply to all permits issued by the Department of
Natural Resources under AS 38.05.850, including the permit issued to Golden Valley Electric

Association.
*Sec. 2. The uncodified law of the State of Alaska is amended by adding a new section

to read;

INTENT. It is the intent of the legislature to confirm by clarification that all permits
issuedl by the Department of Natural Resources under AS 38.05.850 are exempt from the best
interest finding requirements of AS 38.05.035(e).

* Sec. 3. AS 38.05.035(g)(6) Is amenced to read:

(6) before a public hearing, If held, or in any case not less than 21 cays
before the sale, lease, or other disposal of available land, property, resources, or
Interests in them other than a sale, lease, or other disposal of available land or an
Interest in [and for oil and gas under (5) of this sulbsection, the director shall make
available to the public a written finding that, in accordance with (1) of this subsection,
sets out the material facts and applicable statutes and requlations and any other
Information required by statute or regulation to be considered upon which the
determination that the sale, lease, or other disposal will best serve the interests of the
state was hased; however, a written finding is not required before the approval of

(A) a contract for a negotiated sale authorized under
AS 38.05.115;

@) alease of land for ashore fishery site under AS 38.05.082;

(C) apermit issued under AS 38.05.850 or an [OR OTHER]
authorization revocable by the commissioner;

(D) amineral claim located under AS 38.05.195;

(E) amineral lease issued under AS 38.05.205;

(F) an exempt oil and ges lease sale under AS 38.05.180(d) of
acreage subject to a best interest finding issued withinthe previous 10 years or
a reoffer ol and ges lease sale under AS 38.05.180(w) of acreage subject to a
best interest finding issued within the previous 10 years, unless the

SB0255A -3 SB 255
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commissioner determines that substantial new information has become available

1
2 that justifies a supplement to the most recent best interest finding for the
3 exempt oil and gas lease sale acreage and for the reoffer oil and gas lease sale
4 acreage; however, for each oil and gas lease sale described in this
5 subparagraph, the director shall call for comments from the public; the
6 director's call for public comments must provide opportunity for public
1 comment for a period of not less than 30 days; if the director determines that
8 a supplement to the most recent best interest finding for the acreage is required
9 under this subparagraph,
10 (1) the director shall isste the Supplement to the best
1 interest finding not later than 90 days before the sale;
12 (11) not later than 45 days before the sale, the director
13 shall issue a notice describing the interests to be offered, the location
14 and time of the sale, and the terms and conditions of the sale; and
15 (1il) the supplement has the status of a final witten best
16 Interest finding for purposes of (i) and (1) of this section;
17 (G) a shallow gas lease authorized under AS 38.05.177 inan
18 area for which leasing is authorized under AS 38.05.177;
19 (H) asurface use lease under AS 38.05.255;
20 *Sec. 4. The uncodified law of the State of Alaska s amended by adding a new section
2l toread

22 RETROACTIVITY. Section 3 of this Act is retroactive to, and applies to permits

23 issued under AS 38.05.850 on or after, July 27, 191,
24 * Sec. 5. This Act takes effect immediately under AS 01.10.070(c).

SB 255 -4- SB0255A
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FISCAL NOTE

STATE OF ALASKA BILL NO. SB 255
2000 LEGISLATIVE SESSION

Revision Date/Time:
Title: PUBLIC LAND PERMITS/HEALY-FAIRBANKS BRU:
Component: Claims. Permits and Leases

Dept Affected: Natural Resources

INTERTIE
Sponsor: Sen. Pete KELLY
Requestor: SRES Component No 2460

Expenditures/Revenues (Thousands of Dollars)

Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY2001 FY2002 FY2003 FY2004 FY2005

PERSONAL services
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT

LAND & STRUCTURES
GRANTS & CLAIMS
MISCELLANEOUS

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES 0.0 0.0 0.0 0.0 oo

CHANGE IN REVENUES (tun,,coa.) oo oo 0.0 0.0 0.0

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match

1004 GF

1005 GF/Program Receipts
1037 GF/Mental Health
Other (Specify Type)

TOTAL 0.0 0.0 0.0 0.0 0.0
Estimate of any current year (FY2000) cost: S n/a

POSITIONS

FULL-TIME 0 0 ol 0 0
PART-TIME 0 0 0 0
TEMPORARY 0] 0 ol 0 0
ANALYSIS: tAttacn a separate page if necessary)

There is no anticipated fiscal impact associated with implementation of this legislation.

Prepareo by: Robert M. Loeriler™'</-~/ A Phone : 907-269-8600
Division: Mining, Land ano Water 7: 17-Feb-00
Approved by Commissioner:

John Shively rP//™ A c.Z-Q-~0
Agency: Natural Resources zn z

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For further distrbution information cll the Govermor™s Legislative Office

30255.sls
Prmtod: 02/17/2000 1:18 PM

Minerals. Land & Water Development

FY2006

0.0]

0.01

0.0

o
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LEGAL SERVICES
DIVISION OF LEGAL AND RESEARCH SERVICES

LEGISLATIVE AFFAIRS AGENCY

(907) 465-3867 or 465-2450 STATE OF ALASKA State Capitol
vt ston ator oliverion o 19 oth St Rn . 326

MEMORANDUM February 17, 2000

SUBJECT: Sectional Summary of SB 255. (Work Order No. 21-LS1245\D)

TO: Senator Pete Kell

Attn: Victor Gun
FROM: Kathryn.L. Kurtz

Legisfative Counsel

You have requested a sectional summary of the above-described bill.

As a preliminary matter, note that a?ecn nal mma| b|II should not be consiclered an
h rtative mr{ roretation of the hil (? t ig |tse |st ebeststatementohts contents,

|
you would ean |nterpretat|on 0 ‘I as It may apply to a particular set of
cwcumstances please advise.

Section 1. Findings.
Section 2. Inent.

Section 3 SeC| ies that f er it exce t| n to the written "hest mt |nd|n
requt||re nto AS 38.05. 035}@ OpWes to pe m?ts |ssue|§ by the glrectoro %

of hatural resources under A

too(i?gnellc Makes section 3 retroactive to the date the Act establishing the permit excjplion

Section 5. Effective date.

KLK19|C
99-067.glc



