


I n t e r n a l  R e v e n u e  S e r v i c e D e p a r t m e n t  o f  t h e  T r e a s u r y

D istric t 9 1 5  S e c on d  A venue
D irec to r S e a tt le , W A  9 8 1 7 4

FEB 2 6 1999
Representative Mary Sattler Kapsner 
Attn: Aaron Spitzer 
State Capitol 
Juneau, AK 99 801 -1 182

Dear Mr. Spitzer:

Enclosed are three summary sheets o f limited entry permit holders who have 
transferab le permits with value. These sheets cover the two periods you requested 
plus the most current information we have fo r 1999. Unfortunately, we do not have 
non-filer information for 1999 at this time. P lease  let me know if you need this 
information and we will provide it as soon as it is available.

The summary sheets have the taxpayers separated into two categories:

1. IR S  NON FILERS - Individuals who have not filed required tax returns and 
have no outstanding tax liabilities (balance due).

2. IR S  BALANCE DUE - Individuals who have tax liabilities outstanding. 
NOTE: Som e o f these individuals a lso  may not have filed all required tax 
returns. To avoid duplication we have omitted them from the “non filer” column.

W e also provided a breakout for Alaska residents and residents of Washington and 
Oregon. The balance due is broken down into various dollar amounts with the number 
of individuals falling into each category.

The bottom portion o f the sheet contains a listing o f geographic a rea s  with the 
greatest tax compliance problem among Limited Entry Permit Holders.

There is one flaw in the information we are providing. In 1992, we had a listing o f 
all permit holders by name and Social Security Number. This enabled us to do a 100%  
match against our database o f non-filers and balance due accounts. Subsequent to 
1992 , we have not been able to obtain a listing o f permit holders with their Socia l 
Security Number. The information we recently obtained came o ff the public bulletin 
board and it does not contain the permit holders Social Security Numbers. As a result, 
we are not ab le to match the name to a Socia l Security Number on 1 ,6 0 0  o f the 
estimated 11 ,000 permit holders. Therefore, we do not know if these 1 ,600 individuals 
are non-filers, have outstanding balance due, o r are compliant.



-2 -

Representative Mary Sattler Kapsner 
State Capitol

In the event we get a listing o f permit holders with Social Security Numbers from the 
State o f A laska, we will do a 100%  match and provide you with a corrected summary 
sheet. I hope you find this information useful in your resurrection o f the Tax Obligation 
Loan Program .

If you have any further questions on this subject, p lease contact Doug las Hartford, 
Collection Group Manger, at 9 4 9  E 36th Avenue, Anchorage, AK 99508 , MS A201 or 
call him at (9 0 7 ) 2 7 1 -6 9 8 2 .

Sincerely,

Paul Beene 
District Director
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Enclosures

cc: Bruce Twomley 
Chairman, CFEC



O cto b er 1993 S um m ary  o f T ax  D elinquencies A m ong  L E P  H olders
IR S  

Non F ilers
* * IR S 

B alance Due
IR S

T otal
L E P

H olders
* A m o u n t 

D ue
A laska
R esidents

1173 1111 2284 8,802
(Estim ate)

13.7 M

Low er 48 
States and 
H aw aii 
Residents

333 315 648 2,000
(Estimate)

3.9 M

T O T A L 1506 1426 2,932 11,000 17.6 M

* In 1993, the am ount due only reflected the assessed balance due. Accrued penalties and interest 
w ere not calculated. Based on historical knowledge, the total am ount due with accruals as is 
reflected in the 1997 and 1999 data would be an additional fifty to 100 percent. Therefore in 
1993, the total am ount due would have been between 20.5 M and 27.4 M

** B reak d o w n  o f A laska R esiden t B alance D ue T ax p ay ers  by A m o u n t Owed

so-
10,000

510,001 - 
20,000

520,001 - 
50,000

550,001 - 
100,000 5100,000 + TOTAL

BALANCE
DUE

827 130 101 32 21 111! 13.7 M

R egions w ith  the  G rea test Incidence o f T ax  D elinquencies A m ong L E P  H o ld ers

R egion G re a te s t P rob lem (s)

Bethel
Bristol Bay and Dillingham
Haines Borough & Skagway-Yakutat-Angoon
Kenai Peninsula Borough
K odiak Island Borough
W ade Hampton

N on Filing/N on Payment 
N on Filing/N on Payment 
N on Filing/N on Payment 
N on Paym ent 
N on Paym ent 
N on Filing/N on Payment



F e b ru a ry  1997 S u m m a ry  o f T ax  D elinquencies A m ong L E P  H olders
IR S  

N on F ile rs
* IR S  

B alance D ue
IR S

T otal
L E P

H o ld ers
A m ount

D ue
A laska
Residents

271 643 914 8,802
(Estim ate)

18.6 M

W ashington 
and O regon 
Residents

23 102 125 2,000
(Estim ate)

1.5 M

T O T A L 294 745 1,039 11,000 20.1 M

io .V I .

* B reak d o w n  o f  A laska  R es id e n t B alance D ue T axpayers  by A m o u n t O w ed

$1,000-
10,000

$10,001 - 
20,000

$20,001 - 
50,000

$50,001 - 
100,000 $100,000 + TOTAL

BALANCE
DUE

311 103 120 63 46 643 18.6 M
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R egions w ith  th e  G rea te s t Incidence o f  T ax D elinquencies A m o n g  L E P  H o ld ers  

R egion G re a te s t P ro b lem (s)

Bethel N on F iling/N cn Paym ent
Bristol Bay and D illingham Non F iling/N on Paym ent
H aines Borough & Skagw ay-Yakutat-A ngoon N on F iling/N on Paym ent
Kenai Peninsula Borough Non Paym ent
K odiak Island Borough N on Paym ent
W ade Ham pton N on F iling/N on Paym ent



F e b ru a ry  1999 S u m m ary  o f Tax D elinquencies A m ong L E P  H olders
IR S 

Non F ilers
* IR S 

B alance D ue
IR S

T otal
L E P

H olders
A m o u n t

D ue
A laska
Residents

U nknow n 838 U nknow n 8,802
(Estimate)

24.5 M

W ashington 
and Oregon 
Residents

U nknow n 108 U nknow n 2,000
(Estim ate)

2.0 M

T O T A L U nknow n 946 U nknow 'n 11,000 26.5 M

* B reak d o w n  o f A laska R esiden t B alance D ue T ax p ay ers  by A m o u n t O w ed

$1,000-
10,000

$10,001 - 
20,000

$20,001 - 
50,000

$50,001 - 
100,000 $100,000 + TOTAL

BALANCE
DUE

467 117 125 71 58 838 24.5 M

R egions w ith  the  G rea te s t Incidence o f  T ax  D elinquencies A m ong L E P  H o lders  

R egion G re a te s t P rob lem (s)

Bethel N on Filing/N on Paym ent
Bristol Bay and Dillingham N on Paym ent
H aines Borough & Skagway-Yakutat-Angoon N on Filing/N on Paym ent
Kenai Peninsula Borough N on Paym ent
K odiak Island Borough N on Paym ent
W ade Hampton N on Filing/N on Paym ent
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Darle D ec is ibn  f  h ttp ://w w w .c le c .s ta te .a k .u s /d ec is ion /9 60 03 .h tm rfse c ll
; 'I. IN T R O D U C T IO N .

f l f 1

The In te rna l R e v e n u e  S e rv ic e  ( IR S ) adm in istrative ly s e iz e d  p rope rty  p o s s e s s e d  with re spec t to  an  A la s k a n  s a lm o n  
|m ited en try  perm it h e ld  by F ranc is S . C a r le , a 6 1 - y e a r-o ld  A la ska  N ative fish e rm an  trom  H ydabu rg , A la s k a . T h e  IR S  
ttem pted to  s e ll th e  right, title and  interest of Mr. C a r le  in a n d  to  his fish ing  p riv ileg es  at its A n ch o ra g e  pub lic  auc tion  in 

D ec em b e r o f 1 9 9 5 .

Su b seq u en t to  th is adm in istra tive se izu re  and s a le , th e  IR S  app lied  to  the  C om m iss io n  fo r a  vo luntary t ra n s fe r  o f th e  
p riv ileges com p le ting  th e  app lica tion  fo rm s  as if it w e re  M r. C a r le .

An A la sk a  lim ited en try  perm it is a u se  p riv ilege that m ay  b e  tra n s fe rre d  on ly  by  th e  A la ska  C om m e rc ia l F is h e r ie s  Entry 
C om m iss ion  (C F E C ) , a n d  C F E C  is requ ired  to rev iew  e v e ry  requ est fo r  t ra n s fe r to  e n su re  c om p lian c e  w ith th e  law . A S
1 6 .4 3 .1 7 0 .

This app lica tion  fo r  t ra n s fe r  is the first tim e C FE C  h a s  b e e n  c a lle d  up on  to  rev iew  an IR S  re q u e s t fo r  t ra n s fe r  a ris ing  from  
an  IR S  adm in is tra tive  levy an d  s a le . W e  ag reed  to  rev iew  th is requ e s t a s  exped itiou s ly  a s  p o s s ib le , a n d , tow a rd  tha t end , 
we C om m is s io n e rs  a re  taking up the requ est d irectly (w ithou t th e  n o rm a l, in te rm ed ia te  p ro c ed u ra l le v e ls  o f re v iew ).

A lthough w e  p ro v id e  b ackg round  and d iscu ss  add itiona l is s u e s  ra ised  by IR S , th is request fo r  t ra n s fe r  p re s e n ts  a  s im p le  
question  o f IR S ' s ta tu to ry  authority .

W e  h a v e  re v ie w e d ( l)  IR S ' app lication  an d  conc lude  fe d e ra l g ove rn ing  s ta tu tes  d o  not au th o rize  th e  adm in is tra tiv e  le vy  
and s a le  o f A la s k a  lim ited fish ing  p riv ileg es. T h e re fo re , w e d en y  IR S ' requ est.

II. FA C TS  O F  IR S ' R E Q U E S T  F O R  T R A N S F E R  O F  M R . C A R L E ’S  F ISH IN G  P R IV IL E G E .

A. Mr. C a r le .

ranc is S . C a r le  is a  6 1 -y e a r-o ld  fish e rm an  from  the A la s k a  N ative  fish ing  com m unity  o f H ydabu rg  o n  P rin c e  o f W a le s  
Is land  in S o u th e a s t A la sk a . A s an  A la ska  Native e ld e r, M r. C a r le  h a s  m a in ta 'ned  fo r  his life tim e a  trad it ion a l d e p en d e n c e  
upon  c om m e rc ia l fish ing  a s  his on ly  m ean s  o f e a rn in g  a  liv ing to suppo rt h im se lf and  his e x te n d ed  fam ily  (in c lud ing  his 
w ife, tw o s o n s , and  d au gh te r).

In 1 9 7 5 , p u rsu an t to  A S  1 6 .4 3  et. seq ., the S ta te  o f A la s k a  ( im m erc ia l F ish e rie s  Entry C om m iss io n  (C F E C ) o rig in a lly  
issu ed  M r. C a r le  h is S o u th e a s t A la ska  pu rse  se in e  entry p e r m i t s  T h e  perm it is a  re v o c ab le  u s e  p riv ile g e . A s 
1 6 .4 3 .1 5 0 (e )  T h e  s ta te  Jcund Mr. C a r le  w ou ld h a v e  s u ffe re d  "sign ificant econ om ic  ha rd sh ip " w ithout th e  pe rm it, b e c a u s e  
he w a s  s o  h eav ily  d ep en d en t upon  the  fishe ry . In  fa c t, M r. C a r le 's  d ep endence  o n  his s a lm on  fish ing  w a s  s o  sub stan tia l, 
the s ta te  cou ld  not h ave  d en ied  him the p riv ilege e v en  if it m ean t issu ing  m ore  th an  the m ax im um  n u m b e r o f en try  
p e rm i t s .^

Mr. C a r le 's  S o u th e a s t  s a lm on  se in e  perm it is o n e  o f th re e  su c h  perm its in H ydabu rg  today . M r. C a r le  h a s  ow n ed  h is own 
se in e  v e s s e l s in ce  1 9 6 3 . In his se in e  ope ra tion , M r. C a r le  em p lo y s  six c rew m em be rs  from  H ydab u rg .

B . IR S  Action .

O n  N ov em b e r 1 3 , 1 9 9 5 ,  pu rsu an t to  2 6  U S C  6 3 3 1 (a ) ,  the  IR S  lev ied  upon  p rop e rty  p o s s e s s e a  uy M r. C a r le  w ith re spec t 
to his perm it b y  p e rs o n a lly  se rv ing  him with a N otice o f S e i z u r e ^ )

IR S  pub lish ed  a  n o t ic e (5 )fo r  its public auction o f p rop e rty  o f M r. C a r le  an d  o th e rs  in the  J u n e a u  E m p ire  o n  N o v em b e r 2 9 , 
1 9 9 5 , that s ta te d  in part a s  fo llow s :

S a le s  a re  sub jec t to any  and  a ll qua lifications and /o r re s tric tion s  e s tab lish ed  b y  the  A la ska  Lim ited E n try  F ish ing  
C om m iss io n  . . . .  S u c c e s s fu l b idders m ust m eet a ll q u a lific a tion s  p rio r to tra n s fe r .

Mr. C a r le  tu rn ed  to  his lo c a l tax  p re p a re r and A la sk a  L e g a l S e rv ic e s  C o rp o ra t ion  fo r  he lp . W h e n  M r. C a r le 's  ta x  p re p a re r 
w as out o f tow n a n d  u n ab le  to  com p le te  the requ ired  w o rk  in tim e , M r. C a rle 's  a tto rn ey  sou gh t h e lp  from  th e  IR S  P rob lem

http://www.clec.state.ak.us/decision/96003.htmrfsecll
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T he  e c o n om y  is d ep enden t to  th e  e x ten t o f m o re  th an  two-th irds (2 /3 ) o f its in c om e  u p o n  F e d e ra l E xpend itu res .

H ow eve r, th e  p reva ilin g  view  w as A la s k a  c o u ld  su rv iv e  a s  a s ta te , but on ly  if A la s k a  c o n tro lle d  its ow n na tu ra l re s o u rc e s  
^ in c lu d in g  f is h e r ie s {1 5 )

H .R . 7 9 9 9  w ill e n ab le  A la sk a  to  a c h ie v e  fu ll equa lity  with existing S ta te s , n o t o n ly  in a  techn ica l ju rid ica l s e n se , but 
in p rac tica l e c on om ic  te rm s  a s  w e ll. It d o e s  th is  by m aking the new  S ta te  m a s te r  in fa c t o f m ost o f th e  natu ra l 
re s o u rc e s  within its b o u n d a rie s  . . . .

In o rd e r  to  u n d e rs ta n d  c le a r ly  th e  n e c e s s ity  fo r  ce rta in  d iffe ren t p ro v is io n s  in th e  A la s k a  s ta te h o od  b ill, it is 
ad v isab le  to  h a v e  in m ind s o m e  o f th e  b a s ic  fa c ts  abou t A laska 's  p e cu lia r s itu a tio n .

O v e r 9 9  p e rcen t o f the  land  a re a  o f  A la s k a  is ow ned  by the  F ed e ra l G o v e rn m en t . [S Juch  a  cond ition is 
u n p re c e d e n te d ____

Much o f th e  rem a in ing  a re a  o f  A la s k a  is c o v e re d  by  g lac ie r, m oun ta in s , a n d  w o r th le s s  tund ra . T hu s  it a p p e a re d  to  
the  com m ittee  tha t th is t rem e n d o u s  a c re a g e  o f [fe d e ra l] w ithdraw als m ight w e ll e m b ra c e  a  p rep on d e ran ce  o f the  
m o re  v a lu a b le  re s o u rc e s  n e e d e d  by  th e  new  S ta te  to  d e v e lo p  flou rish ing  in d u s tr ie s  w ith which to  suppo rt itseU and  
its p e op le .

If A la s k a  is to  b e c om e  a  S ta te , it m ust b e  a  fu ll a n d  equ a l S ta te , and not a  p u p p e t o f th e  F ed e ra l G ove rnm en t.

W ith re spec t to  d em an d s  o n  th e  F e d e ra l T re a s u ry , p ro p on en ts  o f s ta te h o od  a ls o  noted (UB ):

C on c re te ly , the  g ran t o f s ta te h o o d  w ill m e a n  s o m e  sav ing  to the  F e d e ra l G o v e rn m e n t a s  the  p e op le  o f A la sk a  ta ke  
o v e r p a rt o f the  bu rd en  o f s u p p o rt in g  ce rta in  g o v e rnm en ta l functions now  b o rn e  by  th e  U n ited  S ta te s  T re a su ry .

T h e  "ex trem e  d e g re e  o f F e d e ra l d om in a tio n  o f A la s k a n  a ffa irs "(±Z ) and  its d e le te r io u s  e ffe c t w a s  v e ry  ev iden t in A la ska 's  
sa lm on  fis h e rie s . A s long  a s  A la s k a  rem a in e d  a  T e rrito ry , the  F ed e ra l G ov e rnm en t m a n a g e d  A la s k a ’s fish e rie s . U n d e r 
fe d e ra l m an ag em en t, c a n n e r ie s  w e re  a llow ed  a  m on op o ly  o v e r  the A la ska  s a lm o n  h a rv e s t  th rough  th e  u s e  o f fish  trap s .
Th is fe d e ra l m an ag em en t p rac tice  u n d e rm in ed  su s ta in ed  y ie ld  m anagem en t a n d , o v e r  t im e , re su lted  in s e v e re  h a rm  to 
the  re s o u rc e . A dd itiona lly , fe d e ra l m a n a g em en t o f A la sk a 's  fish e rie s  th rough  fish  t ra p s  d en ie d  ind iv idua ls , w ho 
trad itiona lly  re lied  o n  com m e rc ia l fish in g  fo r  th e ir liv e lih ood , th e  opportun ity  to  fu lly  p a rt ic ip a te  in the  c om m erc ia l h a rv e s t.
As th e  re su lt o f th is e xc lu s ion , th e s e  ind iv idua ls  a n d  th o s e  dependen t up on  th em  s u f fe re d  s e v e r e  econ om ic  d is tre s s . T h is  
p laced  a  h e a v y  b u rd en  on  the T e rr ito ry  a n d  th e  F e d e ra l G ove rnm en t to p ro v id e  b a s ic  su p p o r t to  th o se  ind iv idua ls , th e ir 
fam ilie s  and  th e ir com m un itie s .

S e n a to r  E rn e s t G ru en ing  s u m m a r iz e d  th e  fis h e ry  s itu a tion  b e fo re  s ta te h o od :

T h e  S a lm o n  C o n se rv a tio n  F ia s c o .-A n o th e r  long -stand ing  A la skan  g r ie v a n c e  re la te s  to  th e  dep le tion  o f w hat w a s  
on c e  A la s k a ’s  g re a te s t n a tu ra l re s o u rc e , th e  s a lm o n  fishe ry . It w as a ls o  th e  n a tion 's  g re a te s t fish e ry  re s o u rc e .

T h e  Pac ific  s a lm o n  o rig in a te  in th e  riv e rs  a n d  la k e s  o f North A m erica 's n o rth w e s t c o a s t ; th ey  m ig rate to  s e a  and  
re tu rn  to  th e  w a te rs  that g a v e  th em  birth to  sp aw n  and  then  to  d ie . T h e  s a lm o n  industry  con s is ts  o f ca tch ing  th em  
a s  th ey  re tu rn  at th e  en d  o f th e ir life  c y c le  and  p ro c e s s in g  them , ch ie fly  by  c a n n in g . S u c h  w as th e  ab u n d an ce  o f 
this re s o u rc e  that A la sk a 's  c o a s t a l s t re a m s  w e re  o n c e  so lid ly  red  with th e  m a s s  o f a n a d rom ou s  s a lm on . T h e  first 
c a n n e ry  w as  e s ta b lish e d  in K la w o c k  in 1 8 7 8  and  o th e rs  fo llow ed , fin a n c e d  c h ie f ly  b y  S a n  F ran c isc o  cap ita l. 
C on se rv a tio n  w a s  u n d re am ed  o f in th o s e  d a y s . N ot until 1 8 8 9  did the  fe d e r a l g o v e rn m en t , a le rted  by  w a rn ing s o f

n -* no/io/no -»o.*n.or
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A laska's lim ited en try  sy stem  is th e  p roduct o f y e a rs  o f e ffo rt by th e  S ta te  beg inn ing  in 1 9 6 1 . Tw o p re v io u s  
attempts by th e  leg is la tu re  to  e s tab lish  the m ean s  to limit en try into A laska 's  fis h e rie s  fa ile d  a s  the  re su lt o f le g a l 
ch a llen g es .

The A la ska  leg is la tu re  p e rs is ted , how eve r, b e c au se  A la ska 's  s a lm on  fish e rie s  w e re  exp e rien c in g  a long  an d  
th reaten ing  dec lin e , while the  num be r of partic ipants con tin ued  to in c re a se  su b s tan tia lly , wh ich re su lte d  in m o re  
and m ore  fish ing  p re s su re  o n  a  dim inishing re sou rc e . A lim ited entry sys tem  w a s  th e  o n ly  m ean s  by w h ich  the  
S ta te  c ou ld  c on tro l a critical v a r ia b le  in the m an agem en t o f its fish e ry  re s o u rc e s : th e  n um be r o f fis h e rm en  
participating in a  g iven  fishe ry .

Fo llow ing ac tion  by the  leg is la tu re , in 1 9 7 2 , A la ska  v o te rs  ap p ro v ed  an  am endm en t to  A rtic le V III, S e c t io n  1 5  o f the  
A laska  C onstitu tion , which au th o rized :

the S ta te  to limit entry into an y  fishe ry  fo r p u rp o se s  o f re s o u rc e  c on se rv a tio n , to  p reven t e c on om ic  d is t re s s  
am on g  fish e rm en  and  th o s e  dep enden t up on  th em  fo r  a live lihood  and  to p rom o te  th e  e ffic ien t d e v e lo pm en t 
o f aq u acu ltu re  in the  S ta te .

Building u p on  th is constitu tiona l founda tion , in 1 9 7 3 , th e  A la s k a  leg is la tu re  ad op ted  th e  L im ited En try  Act, w h ich 
has re su lted  in th e  la rg e s t lim ited entry p rog ram  o f its k ind  in the  Un ited  S ta te s . Lim itation o f en try  into a ll 
tw enty-six o f A la sk a 's  s a lm on  fis h e rie s  fo llow ed  sho rtly . During 1 9 7 6 , by re fe re n d um , th e  v o te rs  o f A la s k a  ag a in  
suppo rted  lim ited en try  by a  m arg in  o f a lm os t tw o -to -one . T od ay , s o m e  fo rty -s ix  o f A la s k a ’s  fish e rie s  a re  u n d e r 
lim itation.

As a fo o d  s o u rc e  im portant to A la sk a n s  and  the  w orld , A la sk a 's  fish e rie s  a re  w ithout qu e s tion  o n e  o f its m o s t 
important re n ew ab le  re s o u rc e s . A la s k a ’s  fish e rie s  em p loy  a sub s tan tia l s e gm en t o f th e  S ta te 's  p op u la tion , and  
m any rem o te  com m un ities re ly  u p on  com m erc ia l fish ing a s  the ir p rim ary e c on om ic  b a s e . T h e re fo re , s o u n d  
m an agem en t o f its fish e rie s  is c ruc ia l to  the  S ta te  o f A la sk a , a n d  lim ited entry is an  im portan t part o f th e  S ta te ’s 
m an agem en t s y s tem .

Extens ive  b io log ica l, econom ic , historic , and  cu ltu ra l d a ta  and  a n a ly s e s  h ave  b e en  g en e ra te d  to aid th e  
d eve lopm en t, en ac tm en t, and  rev iew  o f entry lim itation in A la sk a . (A partia l b ib liog raph y  is se t fo rth  in A pp end ix  A .) 
T h ou san d s  o f h ou rs  o f hea rin g s  th roughou t the  S ta te  and  b e fo re  the  leg is la tu re  h a v e  in fo rm ed  th e  c h o ic e s  m ad e  in 
shap ing  A la sk a 's  lim ited entry s y s tem . A la ska 's  cou rts  h a v e  c a re fu lly  sc ru tin ized  the  p ro g ram  and  d e v e lo p e d  a 
body o f law  g ove rn in g  lim ited en try  in A la ska  that is bo th  e x ten s iv e  and un ique . (A p a rtia l list o f c a s e s  d e c id e d  by 
the A la sk a  S u p rem e  Cou rt is s e t fo rth  in A ppend ix B .)

In add ition to  d irec tion  and su pp o rt from  the  leg is la tu re  and  the  co- rts, A la ska 's  lim ited en try  p ro g ram  h a s  
func tioned  o n ly  th rough  the  continu ing coop e ra tion  and suppo rt o f ,n e  G o v e rn o r o f A la s k a , th e  A la s k a  
D epa rtm en ts  o f F ish  and G am e , Law , R e v en u e , Adm in istra tion , C om m e rce , a n d  Pub lic  S a fe ty , to g e th e r w ith that 
o f private c itizen s , e con om is ts , law ye rs , sc ien tis ts , p ro c e s s o rs , and , pa rticu la rly , f ish e rm en .

U nder A S  1 6 .4 3 .1 4 0 ,  no c om m e rc ia l fish e rm an  m ay o p e ra te  fish ing g e a r in a  lim ited fis h e ry  w ithout a n  en try  
perm it. T h e  A la s k a  C om m erc ia l F ish e rie s  En try  C om m iss ion  (C F E C ) is su e s  en try  p e rm its  a n d  adm in is te rs  th e  
p rog ram . Ih e .e n tiy ..p e rm it is th a c rit ic a l.e lem en t o f the s y s tem  and ,-to .an  A la s k a rL fis h e rm an ,.a n .e n lry  perm it. is .a  
lega lly  requ ired  to o l o f his tn rte . In es tab lish ing  lim ited en try  and cons ide ring  th e  n e e d s  o f th e  S ta te  a n d  its 
c itizens, th e  A la s k a  leg is la tu re  g a v e  c a re fu l con s id e ra tion  to  the  na tu re  o f an  en try  perm it an d  the  p riv ile g e s  that a  
perm it w ou ld  ex ten d  to  its h o ld e r .

In enac ting  a  lim ited entry s y s tem , if the leg is la tu re  h ad  b e en  com m itted  on ly  to  s im p lic ity  and  e c o n om y , it cou ld  
have  au th o riz e d  auction ing o f a lim ited num be r o f p ro p e r ly  rights to  its fis h e rie s . T he  le g is la tu re  re je c te d  th is 
app ro ach , b e c a u s e  it w ou ld  not h a v e  b e en  cons isten t with the S ta te 's  m ost im portan t o b je c tiv e s  in e s ta b lish in g  a 
lim ited en try  s y s tem .

The le g is la tu re  re c og n ized  tha t, fo rJ h e .p u rp o s e  o L c o n s e rv a liQ i i jh e  S ta te  n e e d ed .to  re ta in  c o n tro l o f h s i is h e ry  
resources I nnking ahead,, the leg islature w ished to.ensure that privileges extended through an entry perm it nould
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genera ting  a n  add itio n a l and  u n n e c e ss a ry  S ta te  b u re au c ra c y .

C on s is le n Lw ith -ilS -g ran l o f on ly  a p riv ilege, the  S ta in  th rou gh  C F F C  re ta ined  c on tro l o v e r  a ll t ra n s fe rs  A permH 
h o lde r may, t ra n s fe r  h is perm it nn ly up o n a p p ro v a l hy C F F C . A S  1 6 .4 3 .1 7 0 . T o  e n s u re  ag a in s t in tem pera te  
t ra n s fe rs , th e  le g is la tu re  requ ire s  a 60-o 'ay  waiting p e riod  b e fo re  a perm it m ay b e  t ra n s fe r re d . A fish e rm an  may 
re voke  an  a g re em en t to  t ra n s fe r any  time du ring  th is 6 0 -d a y  pe riod . A num ber o f le g a l requ irem en ts  m ust be 
sa tis fied  b e fo re  C F E C  will a p p ro v e  a  tra n s fe r . A S  1 6 .4 3 .1 7 0 ; 2 0  AAC 0 5 .7 1 0 .

G en e ra lly .-A S  .1 6 .4 3 .1 5 0 (g ) prnh ih its in vo lun ta ry  t ra n s fe r requ iring that an  entry perm it m ay  no t b e  "a ttached , 
d is tra ine rt-o r^ so ld  o n  execu tion  nf ju d g em en t n r u n d e r any o th e r p ro c e s s  o r o rd e r o f a n y  m u r t "  A dd itiona lly , a 
f is h e rm a n .m a y .n o l p le d g e  h is en try  perm it a s  secu rity  fo r  a d eh t. (T he  leg is la tu re  re c o g n iz e d  that th e  a b se n c e  o f a 
p rope rty  right m ight im pa ir a fish e rm an 's  ability to  ob ta in  financ ing  fo r th e  p u rch a se  o f a  perm it a n d  h is fish ing 
ope ra tion , a n d , th e re fo re , e s ta b lish ed  tw o S ta te  au th o rized  lo an  p ro g ram s . A S  1 6 .1 0 .3 3 3 - 1 6 .1 0 .3 7 7 ;  4 4 .8 1 .2 7 1 ; 
and  4 4 .8 1 .2 3 0 - 4 4 .8 1 .2 5 0 . )  J u s tu s  a  fis h e rm an  nnn ld  nnt, con tra ry  to  S ta te  law , c re a te  a secu rity  in te res t in his 
fish ing p riv ile g e , n e ith e r r.an a rre r ii in r

T h e  le g is la tu re  re c o g n iz e d  th a t a fis h e rm an ’s  e a rn in g s w e re  s e a s o n a l and  s uh jec t to  m an y  v a ria b le s  frnm  
y e a r- to -y e a r .b e y o n d  c o n tro l ( fo r  e x a m p le , w e a th e r , p red a tion , and  in te rcep tion ). If c re d ito rs  with sh o rt te rm  
o b je c tive s .w e re  a llow ed  to  trea t a n en try  perm it a s  a fn n g ih le  Hem n f p ro p e r ly  an d  to  s e iz e  and  fo rc e  Hs s a le , a 
f is h e rm a n .w ith o ut o th e nm e a n s  o f e a rn in g a  liv ing , to g e th e r with th o se  d e p en d e nt u p o n  h im , nnn ld  w e ll h e  left 
d e s titu te J n  A la s k a ..w he re .m a ny com m un itie s  in rem o te  a re a s  o f the S la te  d ep en d  u p on  c om m e rc ia l fish ing a s  the 
p rim ary b a s is . fo r  th e ir c a s h  e c o n o m y , this is a v e ry  re a l pnss ih ility  [T h e  leg is la tu re  n o te s  that th e  S o c ia l Secu rity  
A dm in istra tion  h a s  a ckn ow led g ed  th e  w isd om  o f A la sk a 's  ap p ro a ch  by recogn iz ing  tha t an  en try  perm it is e ssen tia l 
to  s e lf-su p p o rt , a n d , th e re fo re , by not con s id e rin g  th e  m a rke t v a lu e  o f a  perm it a s  a n  a lte rn a tiv e  re s o u rc e  in 
determ in ing  a n  ind iv idua l's  elig ib ility fo r  S u p p lem en ta l S ecu rity  In com e b en e fits . 5 0  F e d . R e g . 4 2 6 8 3 , 4 2 6 8 5  
(1 9 8 5 ) .]

A lthough th e  S t a le  o f A la sk a , c o u ld .not c o u n te n an c e  a s y s tem  that in exo ra b ly  w ou ld _ seve r fis h e rm en  frnm  the 
s o u rce o f th e ir liv e lih o od , n o n e th e le s s , a s  a p riv ileg e , the  leg is la tu re  h a s  m ad e  c le a r  tha t an  en try  perm it is s u hject 
to fo rfe itu re , if its h o ld e r fa ils  to  ah id e  hy th e  a p p lic ab le  law s  S e e , fo r e x am p le , A S  1 6 .0 5 .4 8 0 ;  1 6 .0 5 .6 6 5 ;
1 6 .0 5 .7 1 0 ; 1 6 .4 3 .9 6 0 ;  1 6 .4 3 .9 7 0 . U ltim ate ly , h e c a iis e  it h a s  g ran ted  to  fis h e rm en  o n ly  a  re v o c a b le  priv ileg e , the  
S ta te  rR ta in s ih e .d om io io n .a n d  c o n tro l n e c e s sa ry  to  p ro tect an d  m an ag e  its f is h e ry  re s o n r r .e s

In c on c lu s io n , c om p e llin g  S ta te  in te re s ts  w e re  s e rv e d , w hen  th e  le g is la tu re  re je c ted  th e  id e a  tha t an  en try  perm'rt 
rep re sen t a p ro p e r ty  right b e long ing  to  the  perm it h o ld e r . In s tead , the_ lag is la fu re_cho .se to  e s ta b lish  an  en try  perm it 
a s  a .m e re .p r iv ile g e - s u b ject to  S ta te  c o n t ro l, e n d  re vn n ah le  a l th e w ill nf th e  S ta te  w ith ou t c om p en sa tio n

In th is m anner, A la s k a  e s ta b lish e d  fu n d am en ta l p o lic ie s  th rou gh  its c om p reh en s iv e  fis h e r ie s  m an ag em en t sy s tem .
A la sk a  d irec ted  th e  b en e fits  o f th e  sy s tem  to  ind iv idua l f is h e rs  d ep enden t on  th e  re s o u rc e  (a s  o p p o s e d , fo r  e xam p le , to 
p ro c e s so rs , b a n k s , a n d  inves tm en t c om p an ie s ). F rom  its un ique  c ircum stan ce s  giv ing r is e  to  s ta te h o o d , A la s k a  has 
attem pted  to p ro tec t ind iv idua l f is h e rs  from  ec on om ic  c o e rc io n  by n on fish e rs  and  from  fo rc e d  lo s s  o f th e ir live lihood .

W hen  to o  m any p a rtic ip an ts  th re a ten ed  su s ta in e d  y ie ld  an d  c a u s e d  econ om ic  d is tre s s  am o n g  fis h e rs , A la s k a  es tab lish ed  
lim ited entry , but no t a n  e x c lu s iv e  right o r  sp e c ia l p riv ileg e  o f fis h e ry . A S  1 6 .4 3 .1 5 0 (g )  e n s u re s  ind iv idual lis h e rs  a re  fu lly  
a ccoun tab le  on ly  to  th e  s ta te , s o  no  th ird pa rty  c an  p re s s u re  o r  in flu ence  th e ir c om m e rc ia l fish in g  activ ities . C on s id e r,
A la s k a  m an ages  m o re  fis h e ry  re s o u rc e s  a n d  m o re  c o a s t lin e  th an  ex ist in th e  re s t o f th e  U n ited  S ta te s  com b ined .
C u rren tly , A la ska  h a s  s o m e  5 4  e n fo rc em en t o ffic e rs  in th e  fie ld . A la sk a  req u ire s  c om p le te  a u th o rity  o v e r f is h in g  activities 
to  e n su re  c om p lian c e  w ith reg u la tion s  n e c e s s a ry  fo r  su s ta in e d  y ie ld . T he  risk  o f lo s ing  fish in g  p riv ile g e s  is a  critical 
incen tive to c om p ly  w ith A la sk a 's  req u irem en ts  fo r  s u s ta in e d  y ie ld  o f its f is h e rie s .
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And A laska 's  re q u irem en ts  a re  m any . S e e , fo r  e x am p le , A S  1 6 .0 5 ; A S  1 6 .1 0 ; A S  1 6 .4 0 ; A S  1 6 .4 3 , and  regu la tion s  
ad op ted  th e reu n d e r . A s  s o v e re ig n , A la s k a  c lo s e ly  re g u la te s  its fish e rie s , a s  n e c e s s a ry , to  o p e n  and  c lo s e  fish ing 
s e a s o n s , to proh ib it fish in g , to  limit th e  s iz e  o f v e s s e ls  a s  w e ll a s  typ e  and  am ou n t o f g e a r , t o  res tric t a re a s  o f fish ing , to  
limit the  am oun t o f h a rv e s t , to  e n su re  e s c a p em en t, to  im p o se  strict liability fo r  ce rta in  fish in g  o f fe n s e s , to  b o a rd  v e s s e ls  
w ithout w a rran ts , a n d  to  fo rfe it p e rm its , v e s s e ls , g e a r  a n d  c a tc h .(2 1 )

nnMo/no



sa lm on  fishe ry  th ro u g h  the  lim ited entry system .
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N eve rth e le ss , the repo rt re c o g n iz e s  lim ited entry w ou ld  b e c om e  a d estab iliz ing  in flu ence  in th e  a re a  if perm its a re  so id  
ou ts ide  the a rea . It a ls o  n o te s  the  risks o f op en  a c ce ss  fish e rie s :

The lim ited entry p e rm it sy s tem  is the o th e r pow erfu l fo rc e  at w ork in the  reg ion , th e  lo s s  o f c om m e rc ia l p e rm its  to 
ou ts ide rs  by s a le  a lie n a te s  the loca l society from  its re s o u rc e  b a s e . W ith the  d e v e lo pm en t o f th e  fish e rie s , the 
m arket v a lu e  o f c om m e rc ia l perm its in c re a se s , m ak ing  s a le s  fo r  sh o rt te rm  gain  m o re  a ttrac tive . T h e  open ing  of 
new  com m erc ia l f is h e r ie s  w ithout limits on  ou ts ide  com petition  h o ld s  the  po ten tia l fo r  d e g ra d a t io n  o f th e  re s o u rc e  
o r lo s s  o f the v a lu e  o f th e  re sou rc e  to  m ore  heav ily  cap ita lized  com p e tito rs . Fu rthe r, th e  n e e d  to  p re s e rv e  a  
com m erc ia l re s o u rc e  from  o v e r- exp lo ita tion requ ire s th e  app lica tion  o f restrictive m an a g em en t sy s tem s  from  s ta te  
o r fe d e ra l a g e n c ie s .

In sum m ary , c om m e rc ia l fish in g  p rov id es  on e  o f the few  s o u rc e s  o f c a sh  in com e in m any  is o la te d  ru ra l fish ing  
com m unities . C a sh  is n e e d e d  in th e se  v illag es  both to  p u rc n a se  b as ic  n e c e ss it ie s  and  to  p u rc h a s e  g e a r  arid  equ ipm en t 
n e ed ed  fo r  sub s is ten ce  h a rv e s ts . Lim ited entry he lp ed  s tab ilize  a s o u rc e  o f m on e ta ry  in c om e  th rou gh  th e  initial a llo c a tio n  
o f entry perm its to  a p p lic a n ts  in th o se  com m unities and  by p reven ting  th e  d ilu tion o r d e s tru c tio n  o f that econom ic  b a s e  
th rough the  influx o f la rg e  n um b e rs  o f ou ts id e rs .

T he  S ta te  o f A la ska  m u s t p re s e rv e  th e  econom ic  b a s e  in su ch  iso la ted  ru ra l fish ing v i lla g e s . W ith  dec lin ing  oil re v e n u e s , 
S ta te  subs id ies in su ch  c om m un itie s  m ay dec line  by n e ce ss ity  in th e  n e a r fu tu re . F u rth e rm o re , A la s k a  is becom ing  
inc reas ing ly  re sp o n s ib le  f o r  th e  econom ic  w e lfa re  o f its c itizen s a s  th e  F e d e ra l g ove rnm en t s ign ifican tly  d ow n s ize s  its 
activities (in part, th rou gh  redu c tion s  in public a ss is ta n c e ) in o rd e r  to  b a la n c e  the F ed e ra l b u dg e t. T h e  frag ile  econ om ic  
b a s e  in th e se  com m un itie s  is o f vita l im portance .

Any substan tia l lo s s  o f p e rm its  in th e se  v illag e s  w ou ld  be  d evas ta tin g . L a rg e -s c a le  s e izu re  o f  en try  pe rm its  by th e  IR S  
and s a le s  to  ou ts id e rs  p o s e  su c h  a th rea t to  the  e c on om ie s  o f m any ru ra l fish ing  v illa g e s . T h e  w id e sp re a d  poverty  in 
m any o f th e se  v illa g e s  a n d  th e  la ck  o f c a sh  and /o r a v a ila b le  cred it m e a n s  p e rs o n s  within su c h  v illa g e s  like ly w ou ld  b e  
'unab le to com pe te  with o u ts id e rs  at IR S  perm it a u c t io n s (2 8 )

B . IR S  h a s  T a rg e ted  In d iv id u a ls  in R u ra l A la skan  C om m un itie s .

1. IR S  a s se rts  "un lim ited  supp ly " o f lim ited entry pe rm its to  s e ll.

a . IR S  d a ta .

F o r m o re  than ten  y e a rs , th e  IR S  h a s  d ec la red  its intention to  s e iz e  and  fo rc e  th e  s a le  o f lim ited  en try  perm its , m ak ing  the  
s ta te  aw a re  the p ro b lem  is e x ten s iv e  th roughou t A laska  and  h eav ily  c on c en tra te d  in is o la te d  ru ra l com m un ities . A s 
fo rm e r Ch ie f o f C o lle c t io n s  fo r  th e  IR S , D ave  T ucke r, announced (29L )Jn  1 9 9 4 : "w e h a v e  an  un lim ited  supp ly  o f en try 
perm its to  se ll."

Mr. T ucke r es tim ated  a s  m an y  a s  4 ,0 0 0  lim ited entry p e rm its  he ld  by A la sk a n s  cou ld  be  at r isk  o f IR S  s e izu re  d u e  to  
fa ilu re  to file tax re tu rn s  a n d  fa ilu re  to p ay  fe d e ra l tax ob lig a tion s .(3Q ) F c . r  th ou san d  lim ited en try  pe rm its  w ou ld  constitu te  
rough ly  4 0 %  of a ll p e rm its  he ld  by A la s k a n s (3 1 )T h e  p rim a ry  s o u rc e  o l th is supp ly  o f lim ited en try  pe rm its  is ru ra l A la sk a .

In re sp o n se  to  re p e a ted  re q u e s ts  from  the  S ta te , in N ov em b e r of 1 9 9 3 , the  IR S  p ro v id ed  m o re  sp ec ific  e s tim a te s  to  th e  
Entry C om m iss ion . E xh ib iL l T h is  lim ited v iew (3 2 )sh ow s  a s  m any a s  2 6 % (3 3 } o f  A la sk a  re s id en t lim ited en try  perm it 
h o ld e rs (3 4 )h a d  fa ile d  1o m ee t s o m e  fe d e ra l tax ob lig a t ion s . T h e  m a jo rity  o f ind iv idua ls did no t ow e  an  ove rw he lm ing  
am ount o f ta x e s . A m ong  th o s e  not in com p lian ce , th e  IR S  es tim a ted  7 4 %  ow ed  $ 1 0 ,0 0 0  o r  le s s , an d  8 6 %  ow ed $ 2 0 ,0 0 0  
o r le s s . B e c au se  s o m e  o f th e s e  fig u re s  a re  de rived  from  IR S  fo rc ed  filing o f re tu rns w hen  a n  ind iv idua l h a s  not filed , the  
am ount ow ing like ly w ou ld  be m uch  le s s  upon  tiling o f a c tu a l re tu rns with fu ll d ed u c tion s  fo r  a c tu a l e x p e n se s .

M ost disturbing is th e  fo c u s  on  iso la ted  ru ra l fish ing com m un ities  th rou g h ou t A la sk a . A m ong  o th e rs , the  IR S  report 
s in g le s  out the D illin gham , B e th e l, and  W ad e  H am pton  1 9 9 0  c e n su s  d istric ts  a s  s e r io u s  p ro b le m  a re a s .(3 5 )

b. A g lim p se  b eh ind  the  d a ta .
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V E A R  TOTA L P E R M IT S  G R O S S  A V E R A G E  F E D E R A L  P E R M IT S  F IS H E D  E A R N IN G S  F IS H IN G  TAX  G R O S S  n i lF ( 4 n )
1 9 8 9 6 0 53 $ 1 9 6 ,6 9 0 $ 3 ,7 1 1 0
1 9 9 0 6 3 45 7 2 ,4 1 0 1 ,6 0 9 0

I i j | l 9 9 l 5 2 4 2 1 0 4 ,5 2 2 2 ,4 8 9 0

c. IR S  su m m on s : a s n ap sh o t o l IR S ' en fo rc em en t ta rg e ts .

In th e  sum m er o f 1 9 9 2 , IR S  s e rv e d  th e  Lim ited En try  C om m iss io n  with an  e x te n s iv e  sum m on s  d em and in g  ea rn in gs 
re co rd s  fo r m o re  th an  2 ,5 0 0  f is h e rs .(4 1 ) IR S  s ta te d (4 2 ).th e  ind iv idua ls ta rg e ted  by the su m m on s  w e re  lim ited entry perm it 
h o ld e rs  who fa ile d  to  file  re tu rn s  fo r  the  y e a r  1 9 9 2 . T h e  in fo rm ation  c o n v e y e d  b y  the s u m m o n s (4 3 ) is  o n ly  a  sn ap sh o t in 
tim e: it rep re sen ts  o n ly  p a rt o f the p ro b lem . As su ch , w e  n e ed  to  c au tiou s ly  v iew  this in fo rm a tion  a s  th e  tip o f an  icebe rg .

W e  extrac ted  the  fo llow ing  d a ta  from  the  sum m on s  to  highlight th e  n um be r o f ind iv idua ls ta rg e te d  in th e  pa rticu la r c e n su s  
d istricts and com m un ities  m en tion ed  in th e  p re v iou s  sub sec tion ._____________________________________

C e n su s  A rea V illa g e (s ) N n m h e ro f Ind iv idua ls 
T a rg e le d .h y  IR S  S u m m on s

D illingham  C e n su s  A rea

T og ia k 6 9
O th e r D illingham  a re a  
com m un itie s 1A£

T O TA L 2 1 8

B e the l C en su s  A rea
K ipnuk 1E
O th e r B e th e l a re a  com m un itie s 2 4 B

TO TA L 2 6 3

W ad e  H am pton  C e n s u s  A re a

i

H o o p e r B a y 1 8
O th e r W a d e  H am p ton  a re a  
com m un ities 2 2 4

TO TA L 2 4 2

2 . IR S  perm it s e iz u re s  c a u s e  sign ificant h a rd sh ip .

a . Is o la te d  A la s k a n  fish ing  v illag e s  d e p e n d  up on  c om m e rc ia l fish ing  fo r  the ir su rv iv a l.

A ll o f th e se  d a ta  u n d e rs c o re  th e  im po rtance  o f c om m e rc ia l fish ing  a s  a  s o u rc e  o f live lihood  fo r  A la s k a n s  in m any  iso la ted  
fish ing v i l la g e s .(4 4 )T h e  lo s s  o f pe rm its  w ou ld  re d u c e  the  m on e ta ry  in com e  o f perm it h o ld e rs , th e ir c rew m em b e rs , th e ir 
fam ilie s  and  h o u se h o ld s , a n d  o th e rs  in th e  com m un ity  s u s ta in ed  th rou gh  th e  v illag e 's  n o n -c om m e rc ia l sh a rin g  n e tw o rks .

T he  lo s s  o f pe rm its  a n d  c om m e rc ia l fish ing  in com e w ou ld  pu sh  m o re  re s id en ts  b e low  the p o v e rty  le v e l a n d  in c re a s e  the  
com m unity 's d e p en d en c y  o n  pub lic  a s s is ta n c e . T h e  lo s s  o f c om m e rc ia l fish ing  in com e  w ou ld  a ls o  re d u c e  the  
com m un ity ’s  ability to  p u rc h a s e  the  g e a r , equ ipm en t, and  su p p lie s  n e e d e d  to  h a rv e s t s u b s is te n c e  fo o d s  fo r  su rv iva l.

b. S e iz in g  en try  pe rm its  u n de rm in es  a  p u rp o s e  o f lim ited en try  (and  m ay  not b e  in th e  n a tio n a l in te re s t).
(1 ) U n ited S ta le s ' s p ec ia l re la tion sh ip tn A la sk a  N atives.

M any v illa g e s  a re  p op u la te d  la rg e ly  by  A la s k a  N a tives e n g a g e d  in a  "m ixed , s u b s is te n c e -c a s h "  e c o n om y . 
C om m e rc ia l fish ing  is o n e  o f the  few  s o u rc e s  o f m on e ta ry  in com e  a v a ila b le  to  p e o p le  in  m an y  o f th e se  
v illa g e s .

M on e ta ry  in com e from  com m e rc ia l fish ing  is fo r  b a s ic  n e c e s s it ie s  a n d  is u se d  to  p u rc h a s e  th e  g e a r  a n J  
equ ipm en t requ ired  to  h a rvp st s u b s is te n c e  fo o d  n e e d ed  fo r  b a s ic  su rv iv a l. P e rm it h o ld e rs , th e ir 
c rew m em b e rs , th e ir fam ilie s  a n d  h o u s e h o ld s , and  o th e rs  w h o  a re  su s ta in ed  th ro u g h  n on -c om m e rc ia l 
sh a rin g  n e tw o rks  w ou ld  a ll s u ffe r  from  th e  lo s s  o f th e ir c om m e rc ia l fish ing  e c o n om ic  b a s e .

<4-1  or* n Q/1Q/QQ 10-/10-AC
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3 . IR S  an d  C F E C  e xp e rie n c e  in v i lla g e s .

IR S  statistics highlight iso la ted , ru ra l N ative  A la s k a n  v illa g e s . C om m un ica ting  with v illa g e rs  h a s  a lw ay s  b e e n  
difficu lt fo r  d istant g o v e rn m en ta l en tities (in c lud ing  ou r ow n ). F o r e x am p le , e v e ry  a tto rn ey  a ttem p ting  to w o rk  
within th e s e  com m un itie s  h a s  e x p e rie n c ed  a s im ila r p rob lem . C om m on ly , a re s id en t p ro d u c e s  a  sm a ll s ta c k  
o f o ffic ia l le tte rs . T h e  c o rre s p o n d en c e  is in va riab ly  y e a rs  o ld  and  un an sw e red . At a n  e a r lie r tim e , the  le tte rs 
w e re  o ften  from  the  U .S . D epa rtm en t o f In te rio r in fo rm ing  th e  v illa g e  res iden t o f th e  n e c e ss ity  to  re sp on d  
within thirty d a y s  o r  lo s e  th e  res iden t's  c la im  to  land .

In sh o rt, fo r  j v a rie ty  o f re a s o n s , inc lud ing iso la t ion , cu ltu re , la n g u ag e , and  la c k  o f fo rm a l ed u ca tion , the  
ind iv idua ls did not h a v e  th e  capac ity  to  a n sw e r su ch  a  le t t e r { 5 1 )T h e  inherent risk  in g o v e rn m en ta l 
c om m un ica tion s  is fo r  a  d istant b u re au c ra t to  a s s u m e  th e  ind iv idua l w ho did not re s p o n d  to th e  le tte r is a  
b a d  ac to r w ho re q u ire s  a  h a rsh e r m e a su re  to  get h is a tten tion .(5 2 )

G o ing  to  a v illa g e  and  m eeting  the  ind iv idua l c an  qu ick ly  d isp e l su ch  a notion . R e c e n t ly , C h a r le s  M.
S trom m e , C h ie f o f S p e c ia l P ro c e d u re s  fo r  th e  IR S  in A la sk a^ 5 3 ) re tu rned  from  a  re g io n a l v illag e  m eeting  
he ld  in K a s ig lu k  (an  A la s k a  N ative  v i lla g e  o n  th e  Y u kon -K u sk o kw im  D e lta ) and  a n n o u n c e d , "m y G od , w e're 
try ing to  co lle c t m on e y  from  p e o p le  w h o  d o n ’t e v e n  know  w e  e x is t!" (M )

Ind iv idua l insight, h ow ev e r , m ay not c u rb  a  b u re au c ra tic  a g e n d a . At le a s t o n e  IR S  s u p e rv is o r h a s  s ta ted  
lim ited en try  perm it s e iz u re s  s h ou ld  ta rg e t low e r v a lu e d  lim ited en try  perm its in W e s te rn  A la sk a  
(rep re sen tin g  le s s  v a lu a b le  c om m e rc ia l f is h e r ie s ) , b e c a u s e  su ch  low e r v a lu ed  p e rm its  a re  le s s  like ly to  be  
re sc u ed  from  th e  en fo rc em en t p ro c e s s  by le g a l m ean s , and , th e reb y , IR S  cou ld  m o re  qu ick ly  ob ta in  u ltim ate 
le g a l v ic to ry  o v e r  th e  S ta te  o f A la ska (J5 5 )

At a tim e w hen  IR S  is fac ing  s e v e re  budge t redu c tion s  an d  re sp ond ing  with d ram a tic  c on so lid a tio n , w e  fe a r  
su ch  a b u reau c ra tic  a g e n d a  m ay  p re v a i lj |S fi )

4 . S ta te  o f  A la sk a  and  IR S  c o o p e ra t io n .

In the  fa c e  o f IR S ' th re a t , the s ta te  h a s  e x te n d ed  itse lf to h e lp  IR S  ach ieve  tax  c om p lia n c e  an d  a vo id  IR S  
s e izu re s  o f lim ited en try  p riv ileg es . In tu rn , th e  IR S  has  su pp o rted  and jo in ed  th e s e  e ffo r ts . U n d e r the  
le ad e rsh ip  o f IR S ' D istrict D irec to r M ich ae l R . A lle n (S 2 )th e  IR S  in A laska  com m itted  re s o u rc e s  to  w ork with 
ind iv idua l f is h e rs  to  a c h ie v e  vo lu n ta ry  c om p lian c e . T h e  s ta te  h a s  e n c ou rag ed  and  jo in e d  in th is e ffo rt as 
h a v e  p riva te  p a rtie s^S fi)

T h e  S ta te  D iv is ion  o f In ve s tm en ts  (w h ich  m a n a g e s  the  T ax  O b lig a tion  L oan  P ro g ra m ) an d  th e  C om m erc ia l 
F ish ing an d  A g ricu ltu re  B an k  (C F A B ) re p re s e n t a rm s  o f the  s ta te  es tab lish ed  by th e  A la s k a  L eg is la tu re  to  
avo id  e c o n om ic  d is t re s s  to fish e rm en  and  th o s e  w ho  d ep end  up on  them  fo r  a  liv e lih o od . S ta te  em p lo y e e s  
h a v e  w o rk ed  h an d -in -h and  with IR S  e m p lo y e e s  to  visit R u ra l A la sk a n  com m un itie s  h e lp ing  ind iv idua ls 
u n d e rs ta n d  a n d  m eet the ir tax ob lig a t ion s , o fte n  with the h e lp  o f the  S ta te 's  T ax  O b lig a tion  L o a n  P ro g ram . In 
s ligh tly  o v e r  a y e a r  du ring  which th e  p ro g ram  h a s  fun c tion ed , th e  s ta te  h as  com m itted  m o re  th an  $ 3 .6  
m illion  th rou gh  th e  T a x  O b lig ation  L o a n  P ro g ram . Th is am oun t re p re se n ts  re v e n u e  th e  IR S  w ou ld  not like ly  
h a v e  re ce iv ed  bu t fo r  th e  direct e ffo rt o f th e  s ta te .

P riv a te  ind iv idua ls  h a v e  h e lp ed  a s  w e ll. T h e  A la s k a  B u s in e ss  D eve lo pm en t C e n te r  w o rk s  with ind ividual 
p erm it h o ld e rs  th rou ghou t the s ta te . In the  B ris to l B a y  a re a , th e  B ris to l B a y  E c on om ic  D ev e lo pm en t 
C o rp o ra t io n  to g e th e r w ith the B ris to l B a y  N a tive  A sso c ia t io n  h a v e  funded  an  o ffic e  to  w o rk  with lo c a l perm it 
h o ld e rs . In W e s te rn  A la s k a , o th e r re g io n a l e c o n om ic  d e v e lo p m en t c o rp o ra tion s  a re  lo ok in g  at th e  B risto l 
B a y  m od e l in o rd e r  to  d e v e lo p  s im ila r p ro je c ts . In su pp o rt , th e  D iv is ion o f In v e s tm en ts , the  U n ive rs ity  o f 
A la sk a , th e  A la s k a  B u s in e s s  D e v e lo pm en t C en te r , and  th e  IR S  a re  deve lop in g  a  p la n  th rou gh  V o lu n te e r 
In com e  T ax  A ss is ta n c e  (V ITA ), to p la c e  accoun ting  s tud en ts  in ru ra l c om m un itie s  to  a s s is t ind iv idua ls to  
m eet th e ir fe d e ra l ta x  ob lig a tion s .

http://www.ciec.state.ak.us/decision/960G3.ntm#secll
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Tha t no  ind iv idua l o r public o ffic e r c a n  s e ll, a n d  con v ey  g o o d  title  to , th e  la n d  o f a n o th e r, u n le s s  
a u th o riz e d  to  d o  s o  by e x p re s s  law , is o n e  o f th o s e  se lf-e v id en t p ro p o s it io n s  to  w h ich  the  m ind 
a s s e n ts , w ithout hesita tion ; a n d  that the  p e rs o n  in ves ted  with su ch  p ow e r m u s t p u rsu e  with 
p re c is ion  th e  c o u rs e  p re sc rib ed  b y  law , o r  his act is inva lid , is a  p rin c ip le  w h ich  h a s  b e en  
re p e a te d ly  re c og n ized  by th is c ou rt.

2 . F e d e ra l ta x  lien .

A lien  a r is e s  b y  o p e ra t io n  o f  law  upon "a ll p ro p e rty  a n d  rights to  p rop e rty , w h e th e r re a l o r  p e rs o n a l, 
b e long ing  to  su ch  p e rs o n "  w h e re  (1 ) a ta x  a s s e s sm e n t h a s  b e en  m ad e ; (2 )  a  ta x p a y e r h a s  b e e n  g iven  
notice o f the  a s s e s sm e n t , sta ting  its am ou n t, a n d  d em and in g  p aym en t; a n d  (3 )  th e  ta x p a y e r  h a s  fa ile d  to  
p ay  th e  am oun t d em an d e d  within ten d a y s  a fte r  th e  notice an d  d em an d . IR C  6 3 2 1 ;  S a lz m a n , IR S  P rac tice  
and  P ro c e d u re , 1 4 .0 5  (2 d  ed . 1 9 9 1 ) . T h is  ta x  lien  d o e s  not s e iz e  o r  d ep riv e  th e  ta x p a y e r  o f h is p rop e rty . It 
is m e re ly  a c la im  ag a in s t th e  taxpaye r's  p ro p e rty  c om p a ra b le  to  a  U n ifo rm  C om m e rc ia l C o d e  lien  o f a  p riva te  
c red ito r . H .R . R e p . N o . 1 8 8 4 , 8 9 th  C on g ., 2 n d  S e s s . ,  1 9 6 6 - 2  C B  8 1 5 ;  S a ltzm a n , s u p ra , 1 4 .0 4  (2 d  ed .
1 9 9 1 ) .

3 . E n fo rc em en t o f fe d e ra l ta x  lien .

T h e  IRC  p ro v id e s  th e  g o v e rnm en t with tw o  m e th o d s  to  e n fo rc e  th e  lien : (1 )  a s  in th e  c a s e  o f M r. C a r le , it 
m ay levy , a n d  s e ll th e  p rop e rty  adm in istra tive ly  w ithout jud ic ia l in te rven tion  p u rsu an t to  IR C  6 3 3 1 - 6 3 4 3  o r
(2 ) it m ay  institu te su it to  fo re c lo s e  the  lien  p u rsu an t to  IR C  7 4 0 3 . LLS .V . H e m m e n  51  F .3 d  8 8 3 , 8 8 7  (9 th  
C ir. 1 9 9 5 ) ; S a ltzm a n , s u p ra .

4 . S ta tu to ry  adm in istra tive le vy  an d  s a le  p ro v is ion s .

T h e  s ta tu to ry  au th o rity  fo r  th e  IR S  to le v y  u p on  an d  adm in istra tive ly  s e ll p ro p e rty  o f a  d e lin q u en t ta x p a y e r is 
con ta in ed  in the  In te rn a l R e v e n u e  C o d e  ( IR C ) , S u b ch ap te r D , C h ap te r 6 4 , S u b tit le  F , in p a rt ic u la r 6 33 1  
"L evy  and  d is tra in t," 6 3 3 5  "S a le  o f s e iz e d  p ro p e rty ,"  6 3 3 8  "C ertific a te  o f s a le ; d e e d  to  re a l p ro p e rty ,"  and  
6 3 3 9  "L eg a l e ffe c t o f ce rtifica te  o f s a le  o f  p e rs o n a l p rop e rty  a n d  d e e d  o f re a l p rop e rty ." R e la te d  p rov is ion s  
a re  con ta in ed  in S u b c h a p te r C , C h ap te r 6 4 , Su b tit le  F  g o ve rn in g  lien s  fo r  ta x e s , in p a rt ic u la r 6 3 2 1  "L ien fo r  
ta x e s "  and  in S u b c h a p te r A , C hap te r 7 6 ,  S u b tit le  F, g ove rn in g  civil a c lio n s  b rou gh t b y  th e  U n ited  S ta te s , in 
pa rticu la r 7 4 0 3  "Action to  en fo rc e  lien o r  to  su b je c t p rop e rty  to  p aym en t o f  ta x ."

In the ir re le v an t p a rts , w e  h ave  se t out th e  c on tro llin g  fe d e ra l s ta tu te s  in th is s e c tion .

IR C  6 3 3 1 (a ) .  [in p a rt]

If a n y  p e rs o n  liab le  to p ay  an y  ta x  n eg le c ts  o r  re fu s e s  to  p ay  th e  s a m e  w ith in 1 0  d a y s  a fte r 
no tice  and d em and , it s h a ll b e  law fu l fo r  th e  S e c re ta ry  to  c o lle c t su ch  tax  (a n d  su ch  fu rth e r sum  
a s  s h a ll b e  su ffic ien t to c o v e r  th e  e x p e n s e s  o f th e  le v y ) by levy  u p on  a ll p ro p e rty  a n d  rights to  
p rop e rty  (e x c ep t such  p rop e rty  a s  is exem p t u n d e r sec tion  6 3 3 4 )  b e lo n g in g  to  s u c h  p e rs o n  o r  
on  w h ich  th e re  is a lien p ro v id ed  in th is c h ap te r fo r  th e  p a ym en t o f s u c h  tax .

IR C  633 1  (b ). [em p h a s is  add ed ]

T h e  te rm  "levy " a s  u sed  in th is tit le  in c lu des th e  p ow e r o f d is tra in t a n d  s e iz u re  b y  a n y  m ean s . 
E xcep t a s  o th e rw ise  p ro v id ed  in su b se c tio n  (e ) , a  levy  s h a ll e x ten d  o n ly  to  p ro p e r ty  p o s s e s s e d  
and  ob lig a t io n s  existing a t th e  t im e  th e re o f. In a n y  c a s e  in w h ich th e  S e c re ta ry  m a y  levy up on  
p rop e rty  o r  righ ts to p ro p e r ly , h e  m ay  s e iz e  a n d  s e ll s u c h  p ro p e rty  o r  righ ts t o  p ro p e rty  
(w h e th e r re a l o r  p e rs o n a l, ta n g ib le  o r  in tang ib le ).

6 3 3 5 (e ) ( 1 ) (B ) .  [in  pa rt, em p h a s is  a d d ed ]

If, at th e  s a le , o n e  o r m o re  p e rs o n s  o ffe r  to  p u rc h a se  s a id  p ro p e rty  fo r  no t le s s  th a n  th e  am oun t
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requ ired  cond ition  n e c e s sa ry  b e fo re  the IR S  w a s  entitled to  adm in istra tive ly  s e ll s u c h  p rop e rty . 
Sp ec ific a lly , th e  IR S  levy did not a ffec t Mr. C a rle 's  right, a s  a  perm it h o ld e r , to  fish  u n d e r S ta te  law . 
A la s k a  S ta tu te s , T itle  16 , F ish .a n d .G am a

6 . Adm in istra tive s a le s  and  the p la in  la ngu age  o f s ta tu te s .

C on tro llin g  law  in th is  circuit m akes c le a r in conducting  an  adm in istra tive  s a le , th e  g o v e rn m en t must 
strictly c om p ly  w ith  6 3 3 5 . A nd e rsoo  v . 11 .6 , 4 4  F .3d  at 8 0 1  (ho ld ing  w h e re  a  s a le  w a s  p o s tp on ed  or 
ad jou rn ed  f o r  a  p e r io d  in e x c e s s  o f 1 m onth in v io la tion  o f 6 3 3 5 (e ) ,  th e  s a le  w as  in v a lid )^ 6 2 ) 
G oodw in  9 3 5  F .2 d  at 1 0 6 5  (ho ld ing  that fa ilu re  to  give th e  no tice  a s  requ ired  by  6 3 3 5 (a )  inva lidated  
a  s a le  notw ith stand ing  that the de linquen t ta x p a y e r h ad  ac tu a l notice o f th e  s a le ) .

S e c tio n  6 3 3 5 (e )  g iv e s  the  IR S  th re e  poss ib ilitie s  a l the tim e o f s a le : s e ll th e  p ro p e rty , bu y  it, o r  re le a s e  
it. A nd e rso o , 4 4  F .3 d  at 8 0 0 . T h e  sta tu to ry  la n g u ag e  is c le a r  that the IR S  s h a ll: (1 ) if a  b id  is m ade  that 
e q u a ls  o r e x c e e d s  th e  m inimum  p rice  se t by th e  IR S , d e c la re  th e  p rope rty  s o ld  to  th e  h ig hest b idder [ 
6 3 3 5 (e ) ( 1 ) (B ) ] ;  a n d  (2 ) g ive the  p u rc h a se r a ce rtifica te  o f s a le  up on  p aym en t o f th e  fu ll p rice  ( 
6 3 3 8 (a ) ] .  T h e  u s e  o f the  w o rd  sh a ll le a v e s  no ro om  fo r d isc re tion . A nde rson , 4 4  F .3 d  at 7 9 9 .

Spec ific a lly , th e  IR C  requ ire s  su ch  p rope rty  "sh a ll"  b e  d e c la re d  s o ld  1o th e  h ighest b id d e r at th e  s a le . 
A lso , the a p p lic a b le  fe d e ra l regu la tion s p rov id e  th e  p rop e rty  s h a ll b e  s o ld  b y  the  IR S  "a s  is" and  
"w he re  is" a n d  "w ithout re c o u rs e "  aga in st the  IR S  with "n o  gu a ran ty s  (s ic ) o f w a rran ty , inc lud ing the 
va lid ity o f title". 2 6  C .F .R . 3 1 0 .6 3 3 5 -1  (c )(iii). C o n tra ry  to  th e  exp lic it requ irem en ts  o f th e  IR C  and  the 
app licab le  re g u la t io n s , the  IR S  conduc ted  a s a le  o f M r. C a r le 's  p rop e rty  su b je c t to  th e  cond ition  that 
C F E C  tra n s fe r M r. C a r le ’s  perm it to  the  s u c c e s s fu l b id de r. T h e  IR C  d o e s  no t a u th o r iz e  th e  IR S  to  se ll 
M r. C a rle 's  p ro p e r ty  sub jec t to th e  cond ition tha t th e  S ta te  t ra n s fe r M r. C a r le 's  perm it to  th e  su cce ss fu l 
b idde r. IR C  6 3 3 5 (c ) ( 1 ) (B ) ;  IR C  6 3 3 8 (a ) ;  .H C  6 3 3 9 (a ) (2 ) .( f i3 )A c c o rd in g Iy , th e  s a le  is inva lid  unde r 
IR C  a s  in te rp re ted  b y  o u r Ninth Circuit C ou rt o f A pp ea ls  in A nd e rson  and  G n odw in

C. C o n c lu s io n .

In its app lica tion  to  tra n s fe r Mr. C a r le 's  en try  perm it, IR S  h a s  ra ise d  o th e r is su e s  w e  w ill d is c u s s  
b rie fly  in th e  fo llow in g  section . H ow eve r, at th is point w e  c o n c lu d e  w e  must d en y  th e  re q u e s te d  
t ra n s fe r o f M r. C a r le 's  fish ing p riv ilege . F o r la c k  o f fe d e ra l s ta tu to ry  au thority , the adm in is tra tive  levy  
and  s a le  (u p o n  w h ich  the tra n s fe r requ est is b a s e d ) a p p e a rs  to  b e  ine ffec tive .

V . O T H E R  IS S U E S  R A IS E D  B Y  IR S .

A . C la im  by IR S  S ta te  Law  Inva lid .

In making th is app lica tion , th e  IR S  re je c ted  th e  p ro c ed u re  requ ired  b y  the  s ta te (S 4 )a s  fo llow s :

T h e  IR S  h a s  not c om p le ted  the R eq u e s t fo r  P e rm an en t T ra n s fe r  o f Entry P e rm it D u e  to  In vo lun ta ry  
Action fo rm  a s  th e  restric tions se t out in A .S . 1 6 .4 3 .1 7 0 (g ) (6 )  and  (h ) a re  no t a p p lic a b le  to  tra n s fe r 
requ ests  by p e rm it h o ld e rs  and  a re  invalid to  th e  exten t th ey  in te rfe re  with re v e n u e  c o lle c t io n . P e re z  v. 
C am p b e ll 4 0 2  U .S . 6 3 7 , 6 4 9  (1 9 7 1 ) .

P e re z  v. C am p h e lf 4 0 2  U .S .  6 3 7 ,  2 9  L .E d . 2 n d  2 3 3 , 91 S u p . C t. 1 7 0 4  (1 9 7 1 ) ,  d o e s  not s ta n d  fo r  th e  p rin c ip le  that 
s ta te  law s "a re  invalid to  th e  e x ten t they  in te rfe re  with re v e n u e  c o lle c tion ."  T h e  IR S  w a s  n o t a  p a rty  to  P e r e z  and  
the IR C  w as  not at is su e  in P e r e z  The c a s e  p re se n te d  th e  U .S . S u p rem e  C ou rt with a  g la ring  c on flic t be tw een  a 
specific  s ta te  law  and fe d e ra l b an k rup tcy  law . In sho rt, fe d e ra l b an k rup tcy  law  d isch a rg ed  d eb ts  in o rd e r  to  p rov ide 
a fre sh  sta rt fo r  th e  d eb to r. 2 9  L .E d . 2nd  a t 2 4 1 . D irectly  to  th e  c on tra ry , th e  s ta le  law  in q u e s tio n  p ro v id e d  certa in  
judgm en t d eb to rs  w ere n o t re lie v e d  o f liability by a d isch a rg e  in b an kn jp tc y . Id  at 2 3 8 . T h e  fiv e -m em b e r m ajority 
sta ted  th e  cou rt m ust p ro c e e d  b y  a  2 -s te p  p ro c e s s : (1 )  lo o k  fo r  au th o rita tive  construc tion  o f th e  tw o s ta tu te s  
( fe d e ra l a n d  s ta te ) ; and  ( 2 )  d e te rm in e  w hethe i they a re  in con flic t. Id  at 2 3 9 .  W ith  e a s e , th e  c ou rt fo u n d  "both 
s ta tu tes authorita tive ly  c o n s t ru e d "  and c on c lu d ed  th ey  w e re  in d irect con flic t. Jd D u e  to  d irec t c on flic t , th e  s ta te  law  
v io la ted  th e  S u p rem acy  C la u s e  o f the C onstitu tion  an d  w a s  p re em p te d .(6 5 )

http://www.cfec.state.ak.us,decisioar5o&03.uxr;?secll


.arlp Decision http://www.cfec.state.ak.us/decision796O03.ntmrtsecll
T he  w ord  "p rope rty " is com m on ly  e q u a ted  with "th ings". H ow eve r, in its tru e  s e n s e , p rop e rty  is  a  cu ltu ra l 
con cep t that s e rv e s  to  o rd e r re la tion s  b e tw een  p e o p le  in o rg a n ize d  s o c ie t ie s . A s  n o ted  le g a l p h ilo so p h e r 
M orris  C ohe r< £9 .).ob se rved  (em p h a s is  a d d e d ):

W h a te v e r  techn ica l de fin ition  o f p rop e rty  w e m ay  p re fe r , w e  m ust te c o g n iz e  th a t a  p rop e rty  
right is a re la tion  not b e tw een  an  ow n e r and  a th ing , but b e tw een  th e  ow n e r  a n d  o lh e r  
ind iv idua ls in re fe re n c e  to  th in gs .

T h e  U .S . S u p rem e  C ou rt a n d  the low e r fe d e ra l c ou rts  rou tin e ly  re c o g n ize  tha t, a lth o u g h  th e  IR C  s e ts  fo rth  
the ru ie s to  a s s e s s  a n d  co llec t ta x e s  o n  p ro p e rty , th e  IR C  d o e s  not c re a te  p ro p e rty ; ra th e r , p ro p e rty  is 
c re a te d  by n on  IR C  law . LLS .V . B e s s , 3 5 7  U S  5 1 , 5 5  (1 9 5 8 ) ; A qu iline v . LLSl, 3 6 3  U S  5 0 9 , 5 1 2  (1 9 6 0 ) ;L L S .v . 
D u rh am  Lum be r C o , 3 6 3  U S  5 2 2 , 5 2 6  ( 1 9 6 0 ) ;U L S .v .  R odge rs , 4 6 1  U S  6 7 7 , 6 8 3  ( 1 9 8 3 ) ;L L S .v .  N a tion a l 
B a n k  o i.C om m e rc e , 4 7 2  U S  7 1 3 , 7 1 9 - 7 2 0  ( 1 9 8 5 ) ;  l n j e  J e rg w illin g e r 's  C a t e r in g -E lu s jn c ,  9 1 1  F . 2 d  1 1 6 8 , 
1 171  (6 th  C ir. 1 9 9 0 ) ce rt. d e n 'dO h io  D ep a rtm en t o f T axa tion  v . LE LS , 111  S . C t . 2 8 1 5  ( 1 9 9 1 ) ;  In  re  K irnu ra  
9 6 9  F . 2 d  8 0 6 , 011  (9 th  C ir. 1 9 9 2 ) . A lte rn a tiv e ly  s ta ted , p rop e rty  m ay  not b e  c re a te d  u n d e r th e  IR C  fo r  the 
s o le  p u rp o s e  o f fe d e ra l s e izu re . LlJELv. C a lifo rn ia , 2 8 1  F . 2d  7 2 6 , 7 2 8  (9 th  C ir. 1 9 6 0 ) .

L ow e r fe d e ra l cou rts  ad d re ss in g  the  is su e  h a v e  ten d ed  to  trea t th e  lic e n se  a s  a  ta n g ib le  th in g  (lik e  a  ca r) o r  
h ave  a d d re s s e d  on ly  d ispos ition  o f p ro c e e d s  a fte r  a  lic en se  h a s  b e e n  t ra n s fe r re d  by a  g o v e rn m en t regu la to r. 
F ew  cou rts  h a v e  c o n s id e re d  w he th e r a  fe d e ra l ta x  lien sp ec ific a lly  a tta ch e s  its e lf to  th e  lic e n s e  itse lf, o r  the  
u se  and  en joym en t th e re o f, th e  qua lified  right to  re q u e s t the  s ta te  to  t ra n s fe r th e  lic e n s e , o r  th e  p ro c e e d s  
th e re o f.

S in c e  th e  L o re n tz e o  ru ling (2Q )that a n  en try  pe rm it re p re se n ts  "p rop e rty  o r  righ ts to  p ro p e rty "  u n d e r th e  IR C , 
a new  line o f c a s e s  c on ce rn in g  FC C  lic e n s e s  h a s  a n a ly z e d  th e  v a r io u s  re la t io n sh ip s  a  lic e n s e e  m ay  have 
with th ird p a r lie s  a n d  w hat in te rests  th o s e  re la tio n sh ip s  m ay a ffe c t. T h e  a n a ly s is  a d d re s s e s  s o m e  o f the  
cou rt's  rem ain ing  qu e s tio n s  p o sed  to  th e  p a rt ie s  at the c o n c lu s io n  o f th e  L o re n tz e n  c a s e .

T h e  th re sh o ld  c a s e , In  re  R idg ley  C om m un ic a t io n s , lnrM 1 39  B .R . 3 7 4 ,  3 7 7 - 3 7 9  (B k rtc y . D . M d . 1 9 9 2 ) ,  he ld  
a th ird -party  c red ito r o f  the  lic en se e  m ay  no t a s s e r t  a  p rop e rty  right to  fo rc e  th e  s a le  o f th e  lic e n s e  aga in st 
tn e  g ove rnm en t is s u e r  and  e xp la in ed  its re a s o n in g  a s  fo llow s :

[A ] lic en se  c o n fe rs  ce rta in  p riv a te  rights u p on  th e  lic e n s e e  a n d  th a t th e s e  righ ts m ay be 
s o ld  fo r p ro fit to  a  p riva te  p a rty , sub jec t to  C om m is s io n  a p p ro v a l. [T h e ] lig h ts  b e tw een  
lic e n s e e s  and th e  C om m is s io n  a re  to  b e  d is tingu ish ed  from  righ ts b e tw e e n  th e  lic en see  
an d  a p riva te  th ird pa rty . It is th is d istinction that p e rm its  a  lic e n s e e  to  re c e iv e  a  profit 
from  the tra n s fe r o f a lic e n s e  to  a third pa rty .

T h e  c a s e  o f In re  J e w e l F . Sm ith , 9 4  B a n k r . 2 2 0  (B a n k r . D . G a . 1 9 8 8 ) ,  [h e ld ] a 
c red ito r c ou ld  not ta k e  a  secu rity  in te re s t in the  d eb to r 's  b ro a d c a s t  lic e n se .

In Sm ith, th e  c re d ito r sou g h t to  a b ro g a te  th e  righ ts o f th e  lic e n s e e , i.e ., its ability to  
f re e ly  initiate a  t ra n s fe r  o f a lic en se . T h e  right to  initiate a t ra n s fe r  is a  right g ran ted  
by the te rm s  o f th e  lic e n s e  and  is s e r io u s ly  im p a ired  if it is s u b je c t to  th e  d ictates 
o f a  c r e d it o r . . . .  T h is  in te rfe rence  in th e  re la tio n sh ip  b e tw e e n  th e  lic e n se e  and 
th e  [F C C ] is p re c is e ly  th e  evil th e  F C C  w as a ttem p ting  to  a v o id  b y  th e  te rm s  o f its 
po licy  ag a in st th e  recogn ition  o f se cu rity  in te re s t s . . . .

[ l]n  the  in stan t c a s e  [th e  c red ito r] is n o t a s s e it in g  a n y  in te re s t in th e  righ ts o f a 
lic e n se e  w ith re s p e c t to  the  F C C . T h e  right to  t ra n s fe r  is a  right b e tw e e n  th e  FC C

r\n H m r\n  4 Arx.rn
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P B R  C o m m u n ic a t io n ; 1 7 2  B .R . 1 3 2 ; R each  T e le v is io n  P a r tn e rs , 3 8  F .2d  5 3 5 .

F u rth e rm o re , th e  FC C 's distinction betw een the  lic e n se  and  th e  lic en see 's  right to rece ive  
p ro c e ed s  from  an  FC C  app roved  tra n s fe r o f it is the d istinc tion  b e tw een  a p riv ilege a s  be tw een  
th e  lic e n s e e  an d  Ih e  FC C  and a p rope rty  right a s  b e tw een  th e  lic e n se e  and  third pa rtie s , su ch  
a s  c red ito rs . S e e  a ls o , U J L v . B e rk sh ire .S tre e l.B a ilw ay_C Q „ 2 1 9  F .S u p p . 861  (D C  M ass . 1 9 6 3 ) 
( IR S  m ay not en jo in  C om m onw ea lth  of M assach u se tts  from  d ischa rg ing  a so ve re ig n  func tion  to  
re v o k e  a  fra n c h is e  from  th e  D epartm en t o f Pu b lic  U tilities , b e c a u s e  th e  fran ch ise  w as a 
p riv ileg e , not p rop e rty ) ; I a k ,  9 8 5  F .2d  9 1 6  (A s a p riv ile g e , n o t p rop e rty , an  FC C  licen se  is 
ne ither p a rt o f th e  bankrupt's e s ta te  n o r p rop e rty  to  w h ich  a  U C C  secu rity  in terest m ay a tta ch ). 
C om p a re  B row n  v . B ake r, 6 8 8  P .2 d  9 4 3  (A la sk a  1 9 8 4 ) (A  p rom is e  to  re tran s fe r an  entry perm it 
is a n  a ttem p t to  c re a te  a secu rity  in terest in the  perm it and  i lle g a l u n d e r A S  1 6 .4 3 .1 5 0 (g )  and , 
th e re fo re , w ill no t b e  en fo rc ed  by the c ou rts ); P a v o n e , 8 6 0  P .2 d  1 2 2 8 .

T h e  IR S  a c c e p ts  FC C  po licy enunc ia ted  in C hesky , 9  F C C R  at 9 8 7 ,  and  d o e s  not conduct IR S  
adm in is tra tive  levy  and  s a le s  o f FC C  lic en se s . T h e  In te rn a l R e v e n u e  M anua l (IR M ) d irec ts  IR S ' 
em p lo y e e s  a s  fo llow s :

5 6 (1 6 )  4  FC C  B roadcas ting  L ic en se s

(1 )  Adm inistrative s e izu re  and s a le  o f F C C  b ro a d c a s t in g  lic en se s  a re  not fe a s ib le  
d u e  to the d ifficu lties invo lved  in the  t ra n s fe r  o f  ow n e rsh ip  w ithout the  a p p ro v a l o f 
th e  F e d e ra l C om m un ica tion s C om m iss io n . H ow e v e r , levy  aga in st o th e r a s s e ts  o f 
th e  ta xp a y e r b u s in e ss  is still a p p rop ria te . S u c h  s e iz u re s  sh ou ld  be  h and led  o n  a 
rou tin e  b a s is . As is the c a s e  with an y  is s u e  o f a  s en s it iv e  na tu re , m an ag em en t 
s h ou ld  b e  app rised  o f pertinent d e v e lo p m en ts .

A lthough th e  IRM  d o e s  not h ave  the fo rc e  o f law , s e e  A nd e rso n , 4 4  F .3d  at 7 9 9 , th e  IR S  
"m anua l p ro v is io n s  d o  constitu te  p e rsu a s iv e  authority  a s  to  th e  IR S ' in terp retation o f th e  IR C ."  
G risw o ld  v . LL fL, 5 9  F .3d  1 5 7 1 , 1 5 7 6  n .8  (1 1 th  C ir. 1 9 9 5 ) .

b. Nature of an  A la sk an  lim ited fish ing  priv ilege .

In A laska , fish  within Ih e  ju risd ic tion  o f  th e  s ta te  a re  re se rv ed  to  the p e o p le  fo r  th e ir c o m m o n  u se  and  no p e rs o n  m ay 
h ave  an  exc lusive right in fish e ry  re s o u rc e s . A rtic le V III., S ec tion  3 , and  S e c tio n  1 5 , A la s k a  Constitu tion . Lim ited en try  
perm its do  not c on fe r an  exc lu s iv e  right o r  a sp ec ia l p riv ilege o f fish e ry  up on  th e  h o ld e r s : th ey  are  a  u se  p riv ilege 
au thorized  under A rticle V III., S e c t io n  1 5 . A ccord ing ly , n o  p e rs o n  m ay a s se rt a  p ro p e rty  righ t aga in st th e  S ta te  o f A la s k a  
to  fishe ry  re sou rce s .(Z 2 )JS ta tfiv . H eb e rt , 8 0 3  P .2d , 8 6 6  (A la ska  1 9 9 0 ) . T h e  p e . m is s io n  g ran ted  in itse lf re p re sen ts  on ly  a 
re v ocab le  u se  priv ilege . A S  1 6 .4 3 .1 5 0 (e ) .

A s such , the perm iss ion  itse lf is not p ro p e rty . A S  0 1 .1 0 .0 6 0 ;  A S  1 6 .4 3 .1 5 0 (e ) ;  ln _ ra iJ a ix e k  7 3  F .3d  at 2 2 0 . T h e  na tu re  o f 
the perm iss ion  con fe rred  up on  th e  h o ld e r  is d e s ig n ed  to  s e rv e  fun dam en ta l p u rp o s e s  o f th e  S ta te  o f A la sk a . T o  avo id  
econom ic  harm , A la ska  e n su re s  a c c e s s  to  fish e rie s  by th o se  dep enden t u p on  th em . T h e  S ta te  m ain ta ins a n d  requ ire s 
com p le te  con tro l o v e r the h o ld e rs  a n d  c o rre sp ond in g  accountab ility  o f the  h o ld e rs  s o le ly  to  th e  S ta te , f re e  from  d irec t 
econom ic  coe rc ion , in o rd e r to  e n s u re  c om p lian c e  with law s regu lating A la sk a 's  g e o g ra p h ic a lly  va st and  b io log ica lly  
com p lex  fisheries . T h e  s ta te  re s e rv e s  c o n tro l o v e r  the u se  o f the  p riv ilege that m a y  b e  t ra n s fe rre d  on ly  by th e  s ta te . A S
1 6 .4 3 .1 7 0 .

T h e  state d o e s  not con te r but r e s e rv e s  and  strictly proh ib its en cum b ran ce s , re ta in e d  righ ts o f re p o s se s s io n , and 
invo lun tary tra n s te rn  A S  1 6 .4 3 .1 5 0 .  T h e s e  re se rva tion s  a ttached  to the  p e rm iss io n  s e rv e  th e  S ta te 's fun dam en ta l 
p u rp o se s  and can not s tand  a lo n e  a n y  m o re  than  the Lim ited Entry' Act can  s ta n d  a p a rt from  the s ta te ’s  c om p reh en s iv e  
fishe ries  m anagem en t s y s tem .(2 a )

K im ura, sup ra  at 8 1 2 , he lc£Z4)the s ta te  c ou ld  im pose  tra n s fe r cond itions o n  a  lic e n s e  fo r  th e  state 's ow n  bene fit a n d  did 
not limit Ih e  benefit to  m on ey :

04 OO nn/m/on i?-ttn-n
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Akiachak
Akiak
Aleknagik
Atmautluak
Bethel
Chefomak
Clarks Point
Dillingham
Eek
Ekuk
Ekwok
Coodnews Bay
Kasigluk
Kipnuk
Kolignanek
Kongiganak
Kwethluk
Kwigillingok
Manokotak
Napakiak
Napaskiak
New Stuyahok
Nunapitchuk
OscanAlle
Platinum
Por.age Creek
Quinhagak
Togiak
Tuntutuliak
Twin Hills

Sponsor Statement 
House Bill 238 

Fishermen’s Tax Obligation Loan Program
This bill would re-institute a widely supported, previously existing program to assist 
fishermen in paying back taxes, thereby rescuing Alaska limited entry permits from the 
continued threat of seizure and resale by the Internal Revenue Service.

The Tax Obligation Loan Program was initially 'ated in 1993, in the wake of threats by 
the IRS to seize the permits of fishermen who were found to owe back taxes. The 
program draws from the existing Fishermen’s Loan Fund, providing loans of up to 
$30,000, with a pay-back interest rate of 10.5 percent. The money paid back returns to 
the fund where it becomes available for further loans.

This bill is not simply aimed to assist delinquent taxpayers. Rather, it assists all fishermen 
and, in turn, the economy of Alaska. When the IRS seizes commercial fishing permits, 
they are under no obligation to re-sell the permit for its real value. In one case in 1996, 
the IRS seized the $30,000 permit of a Kenai fisherman and sold it for only $5,005. Such 
an action had the effect of devaluing all commercial fishing permits.

Moreover, the IRS is under no obligation to re-sell permits to Alaskans. Due to 
transferability, a great number of limited entry permits are gifted or inherited from one 
Alaskan to another, protecting a valuable state resource. When the IRS re-sells a permit, 
they cannot discriminate between Alaskans and outsiders. The IRS’ actions threaten to 
speed the movement of permits into the hands of non-A.Iaskans.

Before it sunsetted in 1997, the Tax Obligation Loan Program provided 288 loans, at a 
value of $6.06 million, to fisherman from every region of Alaska. Though tax 
compliance has dramatically improved among Alaskan fishermen since the early part of 
this decade, there still exists a need for the Tax Obligation Loan Program. The IRS still 
staunchly opposes the state’s view that fishing permits cannot be legally seized.
Moreover, the number of fishermen with tax delinquencies has climbed since the sun- 
setting of the program in 1997.
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SU B JE C T: S e c t i o n a l  S u m m a r y  o f  H B  2 3 8 ;  A n  A c t  e s t a b l i s h i n g  a fe d e ra l  tax  

o b l ig a t io n  loan  p r o g r a m  u n d e r  th e  c o m m e r c i a l  f i s h i n g  loan  p r o g r a m .  

( H B  2 3 8 )

TO:

FROiVI:

R e p r e s e n t a t i v e  M a r y  K a p s n e r

G e o r g e  U t e r m o h l e / 7 ^  
L e g i s l a t i v e  C o u n s e r  '

Y o u  h a v e  r e q u e s t e d  a s e c t i o n a l  s u m m a r y  o f  H B  2 3 8 ;  A n  A c t  e s t a b l i s h i n g  a fe d e ra l  ta x  

o b l i g a t i o n  lo a n  p r o g r a m  u n d e r  the  c o m m e r c i a l  f i s h i n g  lo a n  p r o g r a m .

A  s e c t io n a l  s u m m a r y  o f  a b i l l  is n o t  an a u th o r i ta t iv e  in te rp re ta t io n  o f  th e  b i l l .  T h e  b i l l  i t s e l f  

i s  the  b e s t  s t a t e m e n t  o f  i t s  c o n t e n t s .

S e c t i o n  1 o f  th e  b i l l  a m e n d s  A S  1 6 . 1 0 . 3 1 0 ( a )  to  a u t h o r i z e  th e  c o m m e r c i a l  f i s h i n g  loan  

p r o g r a m  to  m a k e  l o a n s  to  A l a s k a  r e s id e n t  f i s h e r m e n  to  s a t i s f y  p a s t  d u e  fed era l  tax  

o b l ig a t i o n s  th a t  m a y  r e s u l t  in  the  i n v o l u n t a r y  t r a n s f e r  o f  th e ir  e n t r y  p e r m i t s .

S e c t i o n  2 o f  th e  b i l l  a d d s  a n e w  s u b s e c t i o n  to  A S  1 6 . 1 0 . 3 1 0  to  p r o v i d e  tha t  a loan  m a y  n o t  

be  m a d e  to  s a t i s f y  p a s t  d u e  federa l  tax  o b l ig a t io n s  u n l e s s  the  p e r s o n  h a s  f i le d  p a s t  a n d  cu r re n t  

federa l  tax  r e tu r n s  a n d  h a s  e x e c u t e d  an  a g r e e m e n t  w i t h  th e  fed era l  g o v e r n m e n t  fo r  the  

p a y m e n t  o f  p a s t  d u e  fe d e r a l  ta x  o b l ig a t i o n s .  A  p e r s o n  m a y  o b ta in  o n l y  o n e  lo a n  f r o m  th e  

c o m m e r c ia l  f i s h i n g  lo a n  p r o g r a m  to  p a y  p a s t  d u e  federa l  tax  o b l i g a t i o n s  d u r i n g  th e  p e r s o n ’s  

l i fe t im e .  T h e  m a x i m u m  a m o u n t  o f  a loan  that c a n  b e  m a d e  b y  th e  c o m m e r c i a l  f i s h i n g  lo a n  

p r o g r a m  to  p a y  p a s t  d u e  fe d e r a l  ta x  o b l i g a t i o n s  i s  $ 3 0 ,0 0 0 .
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No: 1

F I S C A L  N O T E
Bill Version: HB 2 38

S T A T E  O F  A L A S K A
2000 L E G IS L A T IV E  S E S S IO N

(H ) P u b lish  D a te : 2 / 9 / 0 0

February 4. 2000Revision Date/Time (Nofe if c o r r e c t i o n ) ______
Title An act establishing a federal tax obligation loan
program under Ihe commercial fishing loan program

_ Dept Affected . Community and Econ. Development
J3RU Investments____________________
Component ______________________________

Sponsor
Requester

Representative Kapsner
House Special Committee on Fisheries Component No.

Expenditure s/Revenuos (Thousands of Dollars)
Note: Amounts do net include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2001 FY 2002 FY 2003 FY 2004 FY 2005 FY 2006
Personal Services 
Travel 
Contractual 
Supplies 
Equipment 
Land & Structures 
Grants & Claims 
Miscellaneous

0.0 0.0 0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0 0.0 0.0

TOTAL OPERATING | 0.0 0.0 0.0 0.0 0.0 0.0
| CAPITAL EXPENDITURES 0.0 0.0 0.0 0.0 © o p b

CHANGE IN REVENUES ( ) | 0.0 0.0 | 0.0 0.0 | 0.0 0.0
FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match 
1C04GF
1C05 GF/Prcgram Receipts 
1037 GF/Mental Health 
Other (Soecify Type)

0.0 0.0 0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0 0.0 0.0
0.0 c.o 0.0 0.0 0.0 0.0

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estimate of any currant yoar (FY2000) cost: 0.0 
POSITIONS
Full-time 0 0 0 0 0 0
Part-time 0 0 0 0 0 0
Temccrary 0 0 0 0 0 0

ANALYSIS: (Attach a separata page if nocossar/)
This legislation establishes a new program within the Commercial Fishing Revolving Loan Fund to allow
AJaskan commercial fishing harvesters to borrow funds to satisfy past due federal tax obligations that could result in Ihe loss o f a

/ . J .

Investments
Prepared by:
Q,'vision
Aoprcved by Commissioner 
Agency ________

Martin J. Richard Phone S07) -465-2510

j?SeCeborah Er Sedwicx
Date/Time 2/4/00 8:07 AM 

Date 02/C4/20CO
Community ancPEccncmic Development

'.0 9 31  M O M o m j a O l l l

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For further clistribution information, call the Governors Legislative Office
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S E N A T E  C O M M I T T E E  R E P O R T

DATE: 4 / 1 7 /0 0 FURTHER:

DATE TURNED 
IN TO OFFICE:

Resources Committee considered HOUSE BILL NO. 23 8

n

L t / M / O O

"An Act establishing a federal tax obligation loan program under the commercial fishing loan 
program .”

and recom m ends:

[ ] be rep laced  with 

[ ] adopt p rev io u s _

CS

CS

[ ] attached am endm ent(s)

[ ] adopt Letter of Intent by _ 

[ ] further referral to th e ___

Committee

Committee

Senate  Bill:
[ ] same title 

J  [ ] new title
H ouse Bill:

J  [ ] same title 
[ ] technical title 
[ ] new: SCR"____

[ ] APPROPRIATION -- no fiscal note ♦include fiscal notes accompanying Governor’s bill


