


SENATE COMMITTEE REPORT 
^  First Committee of Referral

DATE: 3 /11 /99 FURTHER:

Date o f 5-Day Notice:
(in accordance with Uniform Rule 23)

Judiciary Committee considered

DATE TURNED 
IN TO OFFICE:

SENATE BILL NO. 99

“An Act to clarify the meaning of 'decennial census of the United States' in Article VI, Constitution 
of the State of Alaska, and to prevent discrimination in the redistricting of the house of 
representatives and the senate.”

and recommends:

[ ] be replaced with 

[ y f  adopt previous

[ ] attached amendment(s)

[ ] adopt Letter of Intent by _ 

[ ] further referral to th e___

Committee

Committee

Senate Bill: 
[)4 same title

 ) [ 1 new title
. House Bill:

f S f jS b  ) [ ] same title
[ ] technical title 
[ ] new: SCR"___

CHAL CHAIR:

NEW FISCAL NOTE(S):
Department Date Zero Fiscal

PREVIOUS FISCAL NOTE(S):*
Department Date Zero

OTHER RECOMMENDATIONS

Fiscal

[ ] APPROPRIATION -  no fiscal note ♦include fiscal notes accompanying Governor’s b ill



STATE OF ALASKA
1999 LEGISLATIVE SESSION

F I S C A L  N O T E
BILL NO. SB 99

Revision Date/Time (Note if c o r r e c t i o n ) _________________________Dept. Affected____________ Law
Title "...to clarify the meaning of 'decennial census of_______ BRU Civil Division_________
the United States' in Article VI. Constitution of the State of Alaska ..."_____ Component Governmental Affairs
Sponsor Senate Rules Committee___________________________  ____________________
Requester Senate Judiciary Committee________________________ Component Serial No. 2207

E x p en d i tu re s /R ev en u es__________________________________________(Thousands of Dollars)__________
Note: Amounts do not include inflatior unless otherwise noted below.
OPERATING EXPENDITURES FY 2000 FY 2001 FY 2002 FY 2003 FY 2004 FY 2005
Personal Services
Travel
Contractual 100.0
Supplies
Equipment
Land & Structures
Grants & Claims •
Miscellaneous

TOTAL OPERATING 100.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES

CHANGE IN REVENUES ( )

1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts 
1037 GF/Mental Health 
Other (Specify Typo)

TOTAL-

FUND SOURCE (Thousands of Dollars)

Estimate of any current year (FY99) cost: 

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separata page it necessary)
SB 99 prohibits the u se  of cen su s  numbers in Alaska's legislative redistricting plan that are estimates or have been 

adjusted based  on sampling. This bill also intends to clarify that a redistricting plan adopted under the 1998 
constitutional am endm ent relating to reapportionment (HJR 44) may not exclude or discriminate among persons based  
on military or civilian status, or length of residency.

Alaska o redistricting plans a re  reviewed by the U.S. Department of Justice under the Voting Rights Act. The 
USDOJ will most likely require the sta te  to perform a military survey to prove that including the military population in the 
census  for the purposes of redistricting will not discriminate against minority voters. If this requirement is imposed by 
USDOJ, the sta te  would have no choice but to complete the survey before the cen su s  enumeration begins in April 
2000, in order to achieve preclearance of the s ta te 's  plan. The Department of Law would need  to hire an  expert to 
perform the survey, which bas^d  on previous experience, is anticipated tp  cost in e x c e ss  of $100,000._________________

Prepared by Joan M. Kasso i   ̂ V— Phone 465-5370
Division Attorney General's Office ' \ Date/Time 3/12/99, 12:06 PM_______

Approved by Commissioner /^A/Yc^/vv^ ftrgcqM  gojejbo, Attorney General______  Data 3/12/99_________________
Agency '/ Department of Law____________________

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For further dialribulion information, call tho Governor's Legislative Office(Rev KV96) Wfnfwm il«/OMQ Page 1 Of 1



TENTH ALASKA LEGISLATURE 
ELEVENTH ALASKA LEGISLATURE 
TWELFTH ALASKA LEGISLATURE 

THIRTEENTH ALASKA LEGISLATURE 
FOURTEENTH ALASKA LEGISLATURE 
FIFTEENTH ALASKA LEGISLATURE 
SIXTEENTH ALASKA LEGISLATURE 

EIGHTEENTH ALASKA LEGISLATURE 
NINETEENTH ALASKA LEGISLATURE 
TWENTIETH ALASKA LEGISLATURE 

TWENTY-FIRST ALASKA LEGISLATURE

MEMBER A l a s k a  S t a t e  S e n a t e

S e n a t o r  T im  K e l l y

STATE CAPITOL 
JUNEAU, ALASKA S9801 -1182 

(907) 465-3822 
FAX (907) 465-3756 

1-800-770-3822 
(JANUARY-MAY) 

INTERNET://hllp.//www.state.ak.us/

716 WEST 4TH, SUITE 400 
ANCHORAGE, ALASKA 99501 

(907)269-0144 
FAX (907) 269-0148\

SPONSOR STATEMENT 

SB 99

AN T I D ISCR IM INATION  LAW

“ An Act to c la rify the meaning o f ‘decennial census o f the United States’ in 
A rtic le  V I, Constitution o f the State o f Alaska, and to prevent discrimination 
in the redistricting o f the house o f representatives and the senate.”

This legislation is to make clear that discrimination in any form w ill not be 
tolerated or condoned in redistricting the legislature.

In past redistricting, reapportionment boards have used surveys, estimates, 
and samplings o f population for the sole purpose o f discrimination by 
discounting or even ignoring our Alaskan m ilitary personnel and their 
dependents. These discrim inatory efforts were due to a provision o f the 
1959 Alaska Constitution, removed in 1998, which directed that only 
“ c iv ilian ”  population be considered. Twice in the 1960s the m ilitary were 
treated as total non-persons, once in 1970 as 11% o f a human being and 
lastly in 1980 as 35% o f an individual. That’s even worse than before the 
C iv il War and Emancipation, when slaves were only counted as 60% for 
purposes o f Congressional apportionment. Unfortunately, outdated Alaska 
Supreme Court precedents might be relied upon, w ithout this legislation, to 
continue discrim ination against the m ilitary. This b ill makes it clear that the 
o ffic ia l US decennial census, unadulterated by questionable estimates or 
possibly erroneous calculations, is the sole basis used in developing 
any legislative redistricting plan. Alaskans have a right to expect that their 
representation be based on an actual head count census as used in America 
fo r the past 210 years.
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S um m ary

You w ished  to know how military personne l  a n d  their d e p e n d e n ts  in Alaska were  trea ted  for the 
p u rp o se s  of reapportionm ent following the U.S. c e n s u s e s  in 1970, 1980, and  1990. As you m ay  
know, A laska is am o n g  the few s ta te s  that h ave  in the  p a s t  excluded certain nonresidents  from 
population statistics u se d  to reapportion and  redistrict their s ta te  legislatures. '

B a se d  on s ta te  constitutional provisions, G overnor Egan  and  his advisory board excluded the 
military population from tne  reapportionm ent considera tions following the 1970 ce n su s .  The  
A laska  S u p re m e  Court held that excluding the  military a s  a  c la ss  was unconstitutional and , 
thereby, nullified the  provision in the s ta te  constitution that required reapportionment to be  b a s e d  
on the  civilian population of the s ta te .  Following the  1980 cen su s ,  G overnor H am m ond an d  his 
advisory  board  d ev ised  a  statistical m ethod  for determining the nonresident military/dependent 
population a n d  su b seq u en t ly  excluded that population for the pu rposes  of reapportionment. In 
the  ensu ing  c a s e ,  the s ta te  S u p re m e  Court held both the m ethod  and  the ou tcom e to be 

-constitutional. G overnor  Hickel a n d  his advisory board  did not a ttem pt to exclude nonresident 
military pe rsonne l  and  d e p e n d e n ts  who were  included in the s ta te  population da ta  g en e ra ted  by 
the 1990 ce n su s .

G overno r  William E g an 's  1971 reapportionm ent plan excluded all military personnel. This 
exclusion w a s  a  result of the  s ta te 's  constitutional requirem ent that reapportionment be b a s e d  
upon the s ta te 's  civilian population a s  reported by the  cen su s .  The  Alaska S u p rem e  Court held 
that the  exclusion of the  military a s  a  c la ss  w a s  a denial of equal protection g u aran teed  by the 
14m a m e n d m e n t  to the  U.S. Constitution and  the  plan w as, therefore, unconstitutional. The court 
a lso  d e c la red  the  plan unconstitutional in that the populations of s o m e  districts deviated  
excess ive ly  from the norm. T h e  court 's  decision in E gan v. H a m m ond  nullified the  requirem ent in 
Article VI, Section 3 of the  Constitution that reapportionm ent be b a s e d  on civilian population.2

Late in 1973, G overnor  Egan  a d o p te d  a su b s e q u e n t  plan, which excluded the nonresiden t military 
population. As th ey  had  d o n e  with the original, R epublicans challenged  the plan. Although the

1 According to the Council of State Governmenls, State Proliles: Reapportionment Information Service, 1981, 
Alaska. Hawaii, Kansas. Massachusetts, New Hampshire, and Washington excluded nonresident students and/or military 
personnel and their dependents from reapportionment calculations alter Ihe 1980 census.

2Egan v. Hammond, 502 P.2d 856 (Alaska 1972).
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court a g a in  struck down the  plan for excess ive  variations in population am o n g  districts, .the 
jus tices  upheld  the  exclusion of nonresident military personnel.  In Groh v. Egan, the court held 
a s  follows:

It is not offensive to notions of equa l  protection to exclude from the population 
b a s e  e v e n  military personne l  who h ave  lived in Alaska for substantial periods of 
time, so  long a s  th o se  peop le  have  exerc ised  their option to remain res iden ts  an d  
domiciliaries of o the r  s ta te s .  . . . T here  is every  reason  to believe that military 
p e rso n n e l  who d es ire  to b e  Alaska residen ts  a n d  domiciliaries will register to vote 
b e c a u s e  voter registration is a  prime index of intention to b eco m e  a  resident or 
domiciliary. For like reason , we think that th o se  who do not want to b eco m e  
A laskans  d em o n s tra te  tha t intention by refusing to register to vote .3

Although th e  court no ted  that the  plan m a d e  no a t tem p t to similarly exclude nonres iden t civilians, 
it c o n s id e re d  the  selective trea tm ent of the military a s  justified. In this regard, the court r e a so n e d  
that significant n u m b ers  of civilian transients  had  not b e e n  p resen t  in the s ta te  during the c e n su s ;  
that th o s e  w ho had  b e e n  p re sen t  probably were  not coun ted  a s  residents: a n d  that the  voluntary 
na tu re  of their p r e s e n c e  m a d e  them  distinguishable from nonresident military personnel,  who 
w ere  in the  s ta te  b e c a u s e  of duty a ss ignm en ts .

Although the  plan excluded  only military personnel, the  court m a d e  the following s ta tem en t  abou t 
counting military d ep en d en ts :

D e p e n d e n ts  of military p e rso n s  m ay  be  a s s u m e d ,  for the m ost part to h av e  the 
s a m e  residential characteristics a s  the  uniformed personnel upon v,nom they a re  
d e p e n d e n t .4

'Fo llow ing  the court 's  decision in Groh, the governor’s  advisory board  revised the plan again. 
T he  court upheld  tha t version of the  reapportionm ent plan against further objection.

In its 1974 decision on the count of the military population in Groh, the A laska S u p re m e  Court 
referred  to c o m m e n ts  in E gan v. H am m ond. T he  court noted  a s  follows:

W e  indicated in E gan v. H am m ond, that in the  a b s e n c e  of a constitutional 
a m e n d m e n t  reestablishing specific guidelines, the governor has  the pow er to 
se le c t  alternative b a s e s  for reapportionm ent pu rposes .  W e  referred to the 
permissibility of a  regis tered  voter, s ta te  citizer nip or s ta te  residency b a s e .5

In light of the  court’s opinion, G overnor J a y  H am m ond an d  his advisory board relied on a  survey  
of sev era l  military b a s e s  to e s t im ate  the nu m b er  of resident military personne l a n d  d e p e n d e n ts  to 
be  co u n te d  for the  next decenn ia l reapportionment. T he  Alaska S uprem e  Court held this m ethod

1 Groh v. Egan, 526 P.2d 863, 873 (Alaska 1974'

4 Groh, at 874,

5 Groh, at 868, citing Egan v. Hammond, at 870-871,
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to b e  re a so n a b le  an d  constitutional in C arpenter v. H a m m ond ,6 That decision includes ihe 
following historical perspective  on treatm ent of military personnel:

In preparing its report, the Board initially had  to de te rm ine  an  accu ra te  population 
b a s e  for the reapportionment. It w as  thought that the United S ta te s  C e n su s  
coun t of 1980 would include a  significant n u m b er  of people  who w ere  not in fact 
re s iden ts  of Alaska. Tho Board hired an  expert  in Alaskan d e m o g rap h y  an d  
su rv e y  resea rch  to adv ise  the Board in its a s s e s s m e n t  an d  trea tm ent of groups 
though t to contain large num bers  of non-residen ts .  T he  Board 's  expert  s tudied  
various groups, including military pe rsonne l  and  d e p en d en ts ,  oil c a m p  workers, 
lum ber ca m p  and  fish processing  em ployees ,  college s tudents , felons, and  
aliens, to determ ine  the num bers  of non-res iden ts  likely to b e  included in the  
federal c e n s u s  count and  their potential im pact on  s ta te  reapportionm ent. The 
ex p er t 's  report concluded that the only g roup of potential non-residents  p resen t  in 
significant num bers ,  for reapportionm ent p u rp o ses ,  consis ted  of military 
p e rsonne l  and  their dependen ts .

T he  reapportionm ent board  then conducted  a  mailed sam ple  su rvey  of military pe rsonne l .  
According to the facts no ted  in the decision, the  board  de term ined  the military and  d e p e n d e n t  
population a s  follows:

All d e p e n d e n ts  who were listed a s  e ither  considering Alaska their h o m e  and  
intending to m ake  Alaska their hom e in the  future o r  a s  having reg is tered  to vote 
in Alaska were coun ted  a s  residents  for apportionm ent. . . . B a se d  on the  
r e s p o n s e s  to the questionnaires, “non-resident population coefficients" w ere  
de te rm ined  for e a c h  installation and surrounding off-base a rea .  T h e se  
coefficie' ts were u se d  to calculate the es t im a ted  “resident" a n d  “non-resident" 
military ^ p e n d e n t  populations at e a c h  location. The “non-resident" population 
figures for e ach  a r e a  were totaled . . . a n d  ded u c ted  from the  federal c e n su s  
coun t for Alaska . . .  producing an  ad jus ted  s ta te  population b a s e  . . .  a

While the  court found G overnor H am m ond 's  reapportionm ent plan unconstitutional in o the r  
regards ,  it n ev er th e less  upheld the decision in Groh regarding trea tm ent of nonres iden t military 
p e rso n n e l  a n d  their d e p e n d e n ts .9 T he  sta te  S u p rem e  Court held a s  follows in C arpenter,

B a s e d  on our decision in Groh v. Egan, we hold that the exclusion of n o n ­
res iden t  military m e m b e rs  and d e p e n d e n ts  from the apportionm ent population 
b a s e  did not violate equal protection, a n d  that the B oard’s a lleged  failure to 
identify and  exclude other groups of non-residents  including fish p ro c e s so rs  an d  
lum ber workers did not result in an  inaccura te  population b a s e  an d  substantia! 
variations from the actual populations am o n g  the election d is t r ic ts . . . .  the sta te , 
in a ttem pting to exclude non-resident military from the apportionm ent b a s e ,  
d e m o n s tra te d  a  compelling s ta te  interest, namely, the prevention of the  dilution 
of its res idents ' voting strength. W e therefore hold that the  s ta te  (Board) had  a

1 Carpenter v. Hammond, 667 P.2d 1 10-1 (Alaska 1983).

1 Carpenter, a l 1206.

9 Carpenter, at 1207.

9 According lo lha Carpenter decision, tho inclusion oI Cordova in House District 2—wilh communities in Southeast 
Alaska— violated Ihe mandato o.' Article VI, Section 6 ot tho Alaska Constitution which requires that legislative districts 
contain “as nearly as practicable a relatively integrated socio-economic area."
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legitimate interest in limiting its apportionm ent b a s e  to b o n a  fide residents , and 
further, that the  m e a n s  em ployed  by the  Board  to cull out the non-residents  w as 
constitutionally perm issib le .10

T h e  c a s e  w a s  re m a n d e d  to the  Superior Court, which o rdered  the  governor a n d  his advisory 
board  to  dev e lo p  an  a m e n d e d  plan to a d d re s s  th e  unconstitutional portion. As Bill Sheffield had  
by th en  s u c c e e d e d  J a y  H am m ond  a s  governor, tha t  job fell to him and  an  advisory  board  that he  
s u b s e q u e n t ly  a p p o in te d . '1

Following the  1990 U.S. c e n s u s ,  G overnor W alter Hickel’s  reapportionm ent advisory board  
d e te rm in ed  tha t they  could not dev ise  a  suitable  m e th o d  for identifying the nonresident military 
a n d  d e p e n d e n t  population. Furtherm ore, they  cited a n  Alaska Departm ent of Labor report 
es tim ating  that nonres iden t military personne l a n d  their d ep e n d e n ts  might constitute a s  little a s  
1.1 p e rc e n t  of th e  s ta te 's  reported  population.12 The board  concluded a s  follows:

A b sen t  (1) a  valid alternative to de te rm ine  th e  population of Alaska; o r  (2) a  
feasib le  m ethod  to exclude  nonresident m e m b e rs  of the military an d  their 
d e p e n d e n ts  from the population b a se ;  a n d  (3) given the ap paren t  nominal effect 
inclusion of nonres iden t military and  d e p e n d e n ts  h a s  on the population b a se ,  the 
Board  a d h e re d  to its guideline an d  u s e d  the  total population reported  by the 
B u reau  of the  C e n s u s  a s  the population b a s e  for redistricting.13

T hus ,  following the  1990 c e n s u s ,  the board m a d e  no  attem pt to exclude nonresident military 
p e rso n n e l  an d  their d e p e n d e n t s .14

I h o p e  you find this information useful. P le a se  do  not hes i ta te  to contact us if you have  ques t ions  
o r  n e e d  additional information.

10 Carpenter, at 1212-13.

"  Tho next plan, adopted in 1984, was held to bo unconstitutional; however, tho problem (under-representatlon) was 
so slight that the court declined to roquire a redrawing ot district boundaries. Kenai Peninsula Borough v. State, 743 P.2d 
1352 (Alaska 1987).

'2 Kathryn Lizik, “Enumeration and Residence Rules ol iho 1990 Census; A Report to the Reapportionment Board.* 
(Juneau: Department o l Labor, February 28, 1991); cited in Report and Proposed Plan ot the Governor's Advisory 
Reapportionment Board, July 15, 1991, p. 29.

,3“Population Base (or Redistricting," Report and Proposed Plan o l tho Governor's Advisory Reapportionment Board, 
July 15,1991, p. 34, Tho entire chapter is attached.

''Reapportionment following tho 1990 census was replete with court action, although not in regard to treatment of tho 
military/dependent population. The final plan was proclaimed in March of 1994.
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