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MEMORANDUM March 25. 1999
SUBJECT: CSSB 96(JUD) - Criminal History Records and Child, Foster, and
Vulnerable Adult Care Licensing (Work Order No. 21-LS044S\D)
TO: Senator Robin Taylor
Attn: Sue
FROM: Gerald P. Luckhaupt

Legislative Counsel

Enclosed is the draft CS(JUD) you requested. The draft adds a new bill section that amends
AS 12.62.900(23) by removing the inchoate forms (attempt, solicitation, and conspiracy to
commit) of AS 11.61.110(a)(7)1 from the definition of "serious offense."

My work on this bill and the CS(JUD) has exposed a very serious problem in AS 47.35. At
least live sections within AS 47.35 relate to criminal history records, criminal history record
checks, or disqualification from licensing due to certain criminal convictions or arrests."

"AS 11.61.110(a)(7) provides:

(a) A person commits the crime of disorderly conduct if.

(7) the offender intentionally exposes the offender's buttock or anus to
another with reckless disregard for the offensive or insulting effect the act

may have on that person.

"See AS 47.35.017(b)(5) and (6); 47.35.022(a) and (b); 47.35.023(b); 47.35.047(b);
and 47.35.130(a). AS 47.35.017(b)(5) and (6) provide:
(b) An application submitted under this section must contain at least the

following information:

(5) arelease for the administrator or foster parent and for each other person
who is 16 years of age or older, as specified by the department by regulation,
who will have contact with individuals served by the facility or agency,

authorizing the department to review all federal, state, and municipal criminal
(continued...)
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"(...continued)
justice information, whether of this stale, of a municipality of this state, or of

another jurisdiction, medical records, licensing records, and protective
services records, identified in regulations adopted under this chapter, that are
relevant to the person who is the subject of the release and to the type of
license for which the application has been submitted;

(6) two sets of fingerprints and the social security number of each person
required to provide a release under (5) of this subsection in order for the
department to submit the fingerprints to the Department of Public Safety for
the purpose of conducting state and national criminal background
checks from criminal justice information received under AS 12.62 and
regulations adopted under AS 12.62; the department may not approve
an application under this section until the results of the criminal
background check have been submitted to the department;

AS 47.35.022(a) and (b) provide:
(a) Except as provided in (b) of this section, the department may not place or

continue placement of a child for care for payment under AS 47.10 in a foster
home that is licensed under (his chapter if the department finds that a
person for whom fingerprints arc required to be submitted for licensure
of the foster home is currently under arrest for, charged with, or has
been convicted of, or found not guilty by reason of insanity of, a serious
offense.

(b) Notwithstanding (a) of this section, the department may place cir continue
a placement for foster care if the applicant or licensee demonstrates to the
satisfaction of the department that the applicant, licensee, or other person
committed the conduct described in (a) of this section at least five years
before the placement, and the conduct

(1) did not involve a victim who was under IS years of age at the time the
conduct occurred;

(2) was not a crime of domestic violence as defined in AS 1S.66.990; and
(3) was not a violent crime under AS 11.41.100 - 11 .41.455 or a law or an
ordinance of another jurisdiction having similar elements.

AS 47.35.023(b) provides:
(b) Notwithstanding (a) of this section, if an emergency exists and a child
must be immediately placed, the department or the department’s designee
may issue a provisional foster home license on an emergency basis for a
period of 90 days or less if the department or the department's designee
determines that the applicant meets minimal requirements for emergency
conditions and the applicant agrees in writing to provide the fingerprint
information described in AS 47.35.017(b) within 30 days of the placement
of achild in the foster home. The department may extend a provisional foster

home license issued under this subsection for one or two additional periods
‘continued...)
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J(...continued)
of up to 90 days each in order to obtain the information from the national

criminal background check required under AS 47.35.017(b)(6). The
department may not issue a license under this subsection before checking
state and national criminal justice information available to the department
under AS 12.62 and regulations adopted under AS 12.62 about the
administrator or foster parent and each person who is 16 years of age or older
in the foster home who will have contact with the child. If the department
cannot obtain direct access to the state and federal criminal justice
information, the department shall request the agency having primary law
enforci ment responsibility for the geographic area in which the prospective
foster home is located to obtain the information and provide it to the
department before the license is issued under this section. If the criminal
justice information readily available to the department shows an offense
which a person would he required to notify the department under
AS 47.35.047(b), the department may not issue the license under this
subsection. If the additional criminal justice information available from
the fingerprint search or another source after the license is issued reveals
that the person lias a record for one or more of these offenses, the
department shall immediately revoke the license and move the child to
an appropriate placement. For purposes of obtaining criminal justice
information under this subsection, the department is a criminal justice agency
conducting a criminal justice activity under AS 12.62.

AS 47.35.047(b) provides:
(b) A licensee shall notify the department within 24 hours after having

knowledge of a conviction or indictment, presentment, or charging by
information or complaint of an administrator, foster parent, member of
the licensee's household, regular volunteer, or staff person fora violation
of the following laws or the laws of another jurisdiction with similar

elements:
(1) offenses against the family and vulnerable adults under AS 11.51;

(2) perjury under AS 11.56.200;
(3) offenses included in the definition of *serious offense™ under
AS 12.62.900.

AS 47.35.130(a)(2) and (3) provide:
(@) In addition to the ground of violation of this chapter or a regulation

adopted under this chapter, the department may revoke, or decline to
renew, a license issued under this chapter on one or more of the

following grounds:

(2) the indictment or charging by information or complaint, or a
criminal conviction within the last 10 years, of the licensee or

administrator, foster parent, member of the licensee's household, regular
(continued...)
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Despite the obvious interrelation of these statutes that deal with licensing of foster homes,
child care facilities, residential child care facilities, semi-secure residential child-care
facilities, secure residential psychiatric treatment centers, child placement agencies, and
maternity homes, placements of children in or with these facilities, homes, or agencies, and
the safeguarding of the children placed by checking the criminal histories of the workers and
others in these facilities, homes, or agencies, these statutes are inconsistent with regard to the
crimes that disqualify a person from being licensed to provide these services to children or
that allow a child to be placed with a person with certain convictions. While AS
47.35.017(b)(6) requires fingerprint cards from applicants to provide these child care services
"*for the purpose of conducting state and national criminal background checks from criminal
justice information received under AS 12.62 and regulations adopted under AS 12.62",
neither it nor any other provision of AS 47.35 actually identities the crimes that disqualify
a person from receiving a license. AS 47.35.023(b) allows the issuance of a provisional

license in emergencies but provides

[t]he department may not issue a license under this subsection before
checking state and national criminal justice information available to the
department under AS 12.62 and regulations adopted under AS 12.62 about
the administrator or foster parent and each person who is 16 years of age or
older in the foster home who will have contact with the child.

This section further provides that

[ijfthe criminal justice information readily available to the department shows
an offense which a person would be required to notify the department under
AS 47.35.047(b). the department may not issue the license under this
subjection. If the additional criminal justice information available from the
fingerprint search or another source after the license is issued reveals that the
person has a record for one or more of these offenses, the department shall

*(...continued)
volunteer, or staff person for

(A) a felony;
(B) a misdemeanor crime of assault, reckless endangcrinent,

contributing to the delinquency of a minor, or misconduct involving a

controlled substance; or

(C) the crime of perjury, as defined in AS 11 or the laws of another
jurisdiction;

(3) the conviction, indictment, presentment, or charging of the licensee
or an administrator, foster parent, member of the licensee's household,
regular volunteer, or staff person at any time for a sex crime as defined

in AS 12.62.035;
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immediately revoke the license and move the child to an appropriate
placement.

Two conflicts between this statute and the other provisions of AS 47.35 arc immediately
apparent. First, while this statute prohibits the issuance of, and requires revocation of. a
provisional license if a person has a record for a reportable offense under AS 47.35.047(b),
AS 47.35.130 does not mandate the revocation of a license for these same offenses.
Revocation is not required nor is it even available for some offenses that disqualify a person
from initially receiving a license or that require revocation of a provisional license. Second,
AS 47.35.023(b) requires the removal of the child if a provisional licensee is found to have
a record for a reportable offense under AS 47.34.047(b). AS 47.35.022(a) which also deals
with foster care placement requires the removal of the child for a more limited range of
offenses than arc reportable under AS 47.35.047(b) (which mandate removal under
AS 47.35.023(b)) and AS 47.35.022(b) allows the department to waive the removal
requirement of AS 47.35.022(a). This section, of course, conflicts with the removal

requirement of AS 47.35.023(b) which docs not provide for waivers.

All of these sections identify different offenses and different conduct as being significant.
For example, under AS 47.35.047(b) all licensees are required to self-report a conviction or
indictment, presentment, or charging by information or complaint of an administrator, foster
parent, member of the licensee's household, regular volunteer, or staff person for a violation
of the following laws or the laws of another jurisdiction with similar elements:

(1) offenses against the family and vulnerable adults under AS 11.51;

(2) perjury under AS 11.56.200;
(3) offenses included in the definition of "serious offense™ under

AS 12.62.900.

But, AS 47.35.130(a)(2) and (3) only allow rcvocati in of (or a decision to decline to renew)
of a license for

(2) the indictment or charging by information or complaint, or a criminal
conviction within the last 10 years, of the licensee or administrator, foster
parent, member of the licensee's household, regular volunteer, or staff person

for

(A) a felony;
(B) a misdemeanor crime of assault, reckless endangermcnt, contributing to

the delinquency of a minor, or misconduct involving a controlled substance;
or

(C) the crime of perjury, as defined in AS 11 or the laws of another
jurisdiction;

(3) the conviction, indictment, presentment, or charging of the licensee or an
administrator, foster parent, member of the licensee's household, regular
volunteer, or staff person at any time for a sex crime as defined in

AS 12.62.035....
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And compare those sections with AS 47.35.022(a) and (b) which requires the removal of a
child from a foster home when a person in the home has the criminal history identified in (a)
but also allows the department to leave the child in the home if the person with the criminal
history shows the criminal history is mitigated by the factors provided in (b):

() Except as provided in (b) of this section, the department may not place or
continue placement of a child for care for payment under AS 47.10 in a foster
home that is licensed under this chapter if the department finds that a person
for whom fingerprints arc required to be submitted for licensure of the foster
home is currently under arrest for, charged with, or has been convicted of, or
found not guilty by reason of insanity of, a serious offense.

(b) Notwithstanding (a) of this section, the department may place or continue
a placement for foster care if the applicant or licensee demonstrates to the
satisfaction of the department that the applicant, licensee, or other person
committed the conduct described in (a) of this section at least live years
before the placement, and the conduct

(1) did not involve a victim who was under IS years of age at the time the
conduct occurred,;

(2) was not a crime of domestic violence as defined in AS 1S.66.990; and
(3) was not a violent crime under AS 11.41.100 - 11.41.455 or a law or an

ordinance of another jurisdiction having similar elements.

These are only some of the more serious conflicts in the chapter. It is my opinion that these
conflicts may seriously impair the ability of the Department of Health and Social Services
to license, and revoke the licenses of, child care providers and to protect children. 1am not
able at this time to provide you with a draft CS that would resolve these very serious
problems, since any attempt to resolve the problems will necessarily require policy choices

by the legislature.

GPLrglc
99-12S.glc
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CS FOR SENATE BILL NO. 96(JUD)
IN THE LEGISLATURE OF THE STATE OF ALASKA

TWENTY-FIRST LEGISLATURE - FIRST SESSION

BY THE SENATE JUDICIARY COMMITTEE

Offered:
Referred:

Sponsor(s): SENATE JUDICIARY COMMITTEE
A BILL

FOR AN ACT ENTITLED
'An Act relating to criminal history records, to the definition of "'serious offense
n statutes, and to revocation of or failure to renew certain licenses based on

:riminal conduct or alleged criminal conduct; and providing for an effective date."

IE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 12.62.900(23) is amended to read:
(23)  "serious offense’” means a conviction for a violation of

AS 11.61.110(a)(7) or of the laws of another jurisdiction with substantially similar
elements or for a violation or an attempt, solicitation, or conspiracy to commit a
violation of any of the following laws [,] or of the laws of another jurisdiction with
substantially similar elements:

(A) a felony offense;

(B) a crime involving domestic violence;
(C) AS 11.41.410 - 11.41.470;
(D) AS 11.51.130;

1 cssu 96(JUD)
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(E) [AS 11.61.110(a)(7) OR 11.61.125;

(FHJ AS 11.66.100 - 11.66.130; [OR]

(F) [(G)] former AS 11.15.120, former 11.15.134, or assault
with the intent to commit rape under former AS 11.15.160; or

(G) [(H)] former AS 11.40.080, 11.40.110, 11.40.130, or
11.40.200 - 11.40.420, if committed before January 1, 1980;

*Sec 2. AS 47.05.017(a) is amended to read:
(a) State money may not be used for a home care provider unless criminal

justice information [RECORDS] under AS 12.62.160 is [AS 12.62.035(a) ARE]
requested for the provider within 10 business days after the provider is hired to provide
the care and is [ARE] reviewed hv the department within five business days after the
criminal justice information is [THEY ARE] received. The department shall require
the grantee or contractor to request [DO] the criminal justice information
[RECORDS REQUEST] and, the department shall review the information
[REQUIRED] under this subsection for a home care provider employed by a person

who has a grant or contract from the department to provide home careservices.

- Sec. 3. AS47.14.100(h) is amended to read:
(h) The department may not pay for respite care, as defined in (d) of this

section, unless the department or the entity that has contracted with the department to
provide the respite care requests criminal justice information [RECORDS] under
AS 12.62.160 [AS 12.62.035(a)] for the individual who provides the respite care within
10 business days after the individual is hired to provide respite care and, the
department reviews the criminal justice information [RECORDS] within five

business days after receiving the criminal justice information [THEM],

* Sec. 4. AS 47.35.130(a) is amended to read:
@ In addition to the ground of violation of this chapter or a regulation

adopted under this chapter, the department may revoke, or decline to renew, a license

issued under this chapter on one or more of the following grounds:
(1) failure to submit a timely and complete renewal application;
(2) the indictment or charging by information or complaint, or a

criminal conviction within the last 10 years, of the licensee or administrator, foster

CSSB 96(1UD) -
New TexC Underlined (DELETED TEXT BRACKETEDY
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parent, member of the licensee’s household, regular volunteer, or staff person for

(A) a felony;
(B) a misdemeanor crime of assault, reckless endangerment,

contributing to the delinquency of a minor, or misconduct involving a

controlled substance; or
(C) the crime of perjury, as defined in AS Il or the laws of

another jurisdiction;

(3) the conviction, indictment, presentment, or charging of the licensee
or an administrator, foster parent, member of the licensee’s household, regular
volunteer, or staff person at any time for a serious offense; "'serious offense’ in this
paragraph has the meaning given in AS 12.62.900 [SEX CRIME AS DEFINED IN
AS 12.62.035];

(4) obtaining or attempting to obtain or retain a license under this
chapter by fraudulent means, misrepresentation, or by submitting false information;

(5) failure to correct a violation noted in a report of investigation
provided under AS 47.35.105(c) or 47.35.110(b);

(6) failure to comply with a final administrative order issued by the
department under AS 47.35.120.

* Sec. 5. AS 47.65.050(b) is amended to read:
(b) The commission may not make payments to a sponsor whose program

includes family respite care services or home care services unless the sponsor has
agreed to request criminal justice information (RECORDS] under AS 12.62.160
[AS 12.62.035(a)] for the individual who will provide the services within 10 business
days after the individual is hired to provide the services and, the commission reviews
[REVIEW] the criminal justice information [RECORDS] within five business days
after receiving the criminal justice information [THEM].

* Sec. 6. AS 47.65.100(e) is amended to read:
() The commission may not award a grant under this section for family

respite care services or for adult day care services that include home care services
unless the grantee has agreed to request criminal justice information [RECORDSJ

under AS 12.62.160 [AS 12.62.035(a)] for the individual who will provide the services

3 CSSB 9fi(JUD)
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within 10 business days after the individual is hired to provide the services and, the
commission reviews [REVIEW] the criminal justice information [RECORDS] within
five business days after receiving the criminal justice information [THEM],

* Sec. 7. This Act takes effect immediately under AS 01.10.070(c).

few Text Urderlined (DELETED TEXT BRACKETED]



FISCAL NOTE

STATE OF ALASKA BILL NO. B9

1999 LEGISLATIVE SESSION

Department Affected: Administration
BRU: Division of Senior Services
Component: Senior Services Grants

Revision Date:
Title: Relating to access to criminal history records....

Sponsor: Senate Judiciary

Requestor: (S) JUD COMPONENT SERIAL NO. 2354

Expenditures/Revenues: (Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below
OPERATING EXPENDITURES FY 2000 FY 2001 FY2002 FY 2003 FY 2004 FY 2005

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS. CLAIMS
MISCELLANEOUS

TOTAL OPERATING

135.0 135.0 135.0 135.0 1350 135.0

135.0 135.0 135.0 135.0 135.0 135.0

CAPITAL EXPENDITURES

1CHANGE IN REVENUES f )

FUND SOURCE: (Thousands of Dollars)

1002 Federal Receipts

1003 GF Match

1004 GF 135.0 135.0 135.0 135.0 135.0 135.0
1005 GF/Program Receipts

1037 GF/Mental Health

OTHER

TOTAL 135.0 135.0 135.0 135.0 135.0 135.0

Estimate ofany current year (FY 99) cost: 5

POSITIONS:
FULL-TIME
PART-TIME
TEMPORARY

ANALYSIS: (Attach a separate page if necessary.)

Tliis bill requires that criminal justice information be collected and reviewed by the Alaska Commission on Aging for all inJu iduuls
(salaried and volunteers) providing respite, home care and adult day services through non-profit agencies receiving grant funding Irom

the Alaska Commission on Aging.
Costs to grantee agency/job applicants: 5135,036 (@S99/job applicant) for fees to be paid to Dept. Public Safety to secure

necessary criminal justice information for 1,364 job applicants/year. Cost breakout: S20 - 2 sets fingerprints; S20 initial state
background check; S59 detailed state and FBI/national check. (Mostjobs in senior citizens' respite, adult day and chore services, as
well as drivers, pay an average of SS/hour, making this an expensive cost of application if born by the applicant. Depending on grantee

agency policy, the agency may carry this cost or share it with the applicant.

Phone: .165-1X79

Prepared by: Jane Demmcri. Executive Director. AK Commission on Acine
Date

Division: Senior Services A

1

Approved by Commissioner:  Robert Poe T,/
Agency:  Department of Administration

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For further distribution information, call the Governor's Legislative Office - ot 1
age of 1

Date:
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FISCAL NOTE

STATE OF ALASKA BILL NO. SB 96
1999 LEGISLATIVE SESSION

Dept.
Revision Date Affected Alaska Court System
Title Access to Criminal History Records BRU Alaska Court System
Component Trial Courts
Sponsor Senate Judiciary
Requester Senate Judiciary Component Serial No. 769

(Thousends of Dollars)

Expenditures/Ravanuos
FY 2000 FY 2001 FY 2002 FY 2003 FY 2004 FY 2005

OPERATING EXPENDITURES
Personal Services

Travel

Contractual

Supplies

Equipment

Land & Structures

Grants & Claims
Miscellaneous

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES | | I

CHANGE INREVENUES ( ) |

FUND SOURCE
1002 Federal Receipts
1003 GF Match

(Thousands ofDollars)

1004 GF 0.0 0.0 0.0 0.0 0.0 0.0
1005 GF/Program Receipts
1037 GF/Mental Health
Other (Spacify Type)

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0
Estimate ofany currentyear (FY99) cost: None
POSITIONS
Full-time
Part-time
Temporary
ANALYSIS:  (Attacha separatapajo if necessary)
No fiscal impact anticipated.
Prepared by: Doug Woolivor. Administrative Attori€y( Phone: 2G4-8285
Agency Alaska Court System A Date/Time: 3/12/99 1:44 PM
Approved by: Stephanie J. Cole, Admi Director™ 3/12/99
Agency Alaska Court System

Page 1 of 1
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FISCAL NOTE

STATE OF ALASKA BILL NO. 8%
199 LEGISLATIVE SESSION
Revision Dato/Timo (Noto if corroction): Dept. Affoctod: Heaith and social services

8RU Family & Youth Services Management

Componont: Family & Youth Services Management
COMPONENT SERIAL NO. 2306
Sec also (SN#):

Tiilo: Access to Criminal History Records.

Sponsor;  senate (311D)
Requestor: senate (3up)

Expendituros/Revonues: (Thousands of Dollars)

Noto: Amounts do notinclude inflotion unloss otherwise noted below.

OPERATING FY2000 FY2001 FY2002 FY2003 FY2004 FY2005
PERSONAL SERVICES

TRAVEL

CONTRACTUAL

SUPPLIES

EQUIPMENT

LAND & STRUCTURES

GRANTS, CLAIMS

MISCELLANEOUS
TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0
CAPITAL EXPENDITURES
CHANGES IN REVENUES ( )
FUND SOURCE (Thousands of Dollars)

1002 Fodaral Recoipts

1003 GF Match

1004 GF

1005 GF/Program Rocoipts "
1037 GF/Montal Hoolth

Othor (ploaso specify)
TOTAL 0.0 0.0 0.0 0.0 0.0 0,0

Estimate of any current year (FY1999) cost: 00

POSITIONS:
FULL-TIME
PART-TIME
TEMPORARY

ANALYSIS: (Attach o seporoto page if necessary)

This bill will have no fiscal impact on the Department if enacted.

Prepared by: Theresa Taaoury Phone: 465-3191
Division: Family iVVouth Dnte/Timo: 3/12/99 8.02 AM

Approved by Commissioner: Dote:  [ju h z.

Aooncy: Department of Health & Social Services

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For further distribution information, call tho Governor's Legislative Office

tRev 10.S0lllinctoXl/OA3 CHSS Page 1 of 1



FISCAL NOTE

STATE OF ALASKA BILL NO. SB %
1999 LEGISLATIVE SESSION

Revision Date: Department Affected: Administration

Title: “An Act relating to access to criminal history records..." BRU: Legal and Advocacy Services
Component: Public Defender Agency

Sponsor: (S) Judiciary
Requestor:JSLJUD COMPONENT SERIAL NO. 1631

EXPENDITURES/REVENUES: (Thousands of Dollars)

OPERATING EXPENDITURES FY 2000 FY 2001 FY 2 002 FY 2003 FY 2004 FY 2005

PERSONAL SERVICES 0.0 0.0 0.0 0.0 0.0
TRAVEL

CONTRACTUAL

SUPPLIES

EQUIPMENT

LAND & STRUCTURES

GRANTS, CLAIMS

MISCELLANEOUS

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES

CHANGE IN REVENUES ( ~

FUND SOURCE: (Thousands of Dollars)

1002 Federal Receipts

1003 GF Match

1004 GF

1005 GF/Program Receipts

1037 GF/Mental Health

OTHER

TOTAL

Estimate of any current year (FY 98) cost: $.

POSITIONS:
FULL-TIME
PART-TIME
TEMPORARY

ANALYSIS: (Attach a separate page if necessary.)
There is no fiscal impact on the Public Defender Agency.

Barbara Brink, Director Phone: (907) 264-4414

Division: Public Defender Agency Date:

Approved bv Commissioner:  Robert Poe Jr. /
Agency: Department of Administration

DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For further distribution information, call the Governor's Legislative Office

Date:

Rev 10/97 Page 1 of

0.0

0.0

0.0



Chairman.

Judiciary Committee
Administrative Regulations
Revenue Committee

Vice Chairman,
Resources Committee

Alaska State Legislature

Senator Robin L. Taylor

State Capitol

Juneau, Alaska 99801-1182
907?) J65-3873

Fax; E907; J65-3922

SO Front Street

Suite 203

Ketchikan. Alaska 99901
(907) 225-8088

Fax: (907) 225-0713

SPONSOR STATEMENT
SB 96

Access to criminal history records for revocation of certain licenses based
on criminal conduct or alleged criminal conduct

The Legislature passed legislation in 1994 allowing access to criminal
records of persons engaged as care givers of children and the elderly to
protect them from predation from known offenders. That legislation made
reference to certain statutes that were repealed in a subsequent bill the same

year.

This problem was brought to the attention of the Legislature by the
Department of Law. This legislation originally started out as a revisor’s bill
but the Senate Judiciary Committee determined that it contained
substantive changes in the law and would better be dealt with in a regular

bill.

SB 96 makes the changes necessary to conform with federal government
requirements for access to federal crime records and Provides continuity in
our statutes. Requests for criminal information will be made under AS
12.62.160 and the regulatory agency will review the information.
Additionally, the list of offenses has been expanded to refer to “serious
offenses” as defined in AS 12.62.900.

District A:
llydor « Ketchikan ¢ Kupreunut' « Meyers (Hindi ¢ Petersburg * Snxman < Sitka * Wrangell



LEGAL SERVICES

DIVISION OF LEGAL AND RESEARCH SERVICES
LEGISLATIVE AFFAIRS AGENCY

(907) 465-3867 or 465-2450 STATE OF ALASKA
FAX (907) 465-2029 130 Seward Street, Suite 409

Mail Stop 3101 Juneau, Alaska 99801-2105

MJUVLQ.JR.A N D.lIM February 26, 1999

SUBJECT: Criminal History Record Information (Work Order No. 21-
LS0488YA)

TO: Senator Robin Taylor

Attn: Mel Krogseng

FROM: Gerald P. Luclchaupt®”
Legislative Counsel  #

Enclosed please find the bill you requested to replace SB 41, the bill with corrective
amendments to the Alaska Statutes, requested by the Revisor of Statutes. After talking with
Diane Schenker of the Department of Public Safety, I drafted the bill to have the requests for
the information to be made under AS 12.62.160 and to have the regulator)' department (or
commission as the case may be) review the information. According to Diane the federal
government currently accepts record requests under AS 12.62.160 as adequate to access
national databases. | also amended the list of offenses in bill section 3 to instead refer to
"serious offenses” which are defined in AS 12.62.900 and which seems to reflect recent
legislative intent regarding what offenses are "serious" vis-a-vis caregivers of children or the

elderly.

I have also included: (1) copies of federal guidelines on criminal history information that |
received from Ms. Schenker; (2) a copy of the letter that DPS sent out to licensing and
regulatory agencies that request criminal record information; (3) and federal regulations and
statutes on this subject.

GPL:pl
99-030.pIm

Enclosure
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ALASKA STATUTE 12.62
CRIMINAL JUSTICE INFORMATION SYSTEMS
SECURITY AND PRIVACY

“Interested Person” Criminal History Record Information As 12.62.160(s),
AS 12.62.160(9) and AS 12.62.160(10); 13 AAC 68.315(b)

INTERESTED PERSON: A person as defined in AS 01.10.06C that employs, appoints, or
permits a person to serve with or without compensation in a position in which the employed,
appointed, or permitted person has or would have supervisory or disciplinary power over a minor

or dependent adult.

e Current Offender Information
Defined- Information showing that an identifiable person:

(A) is currently under arrest for or is charged with a crime and

(i) prosecution is under review or has been deferred by written or oral agreement;
(if) a warrant exists for the person’s arrest; or

(iii) less than a year has elapsed since the date of the arrest or filing of the charges,

whichever is latest;

(B) is currently released on bail or on other conditions imposed by a court in a criminal
case, either pretrial or post-trial, including the conditions of the release;

(C) Is currently serving a criminal sentence or is under the custody of the commissioner
of corrections for supervision purposes; "current offender information” under this
subparagraph includes

(i) the terms and conditions of any sentence, probation, suspended imposition of
sentence, discretionary or mandatory parole, furlough, executive clemency, or other
release; and

(ii) the location of any place of incarceration, halfway house, restitution center, or other

correctional placement to which the person is assigned; or

(D) has had a criminal conviction or sentence reversed, vacated, set aside, or has been
the subject of executive clemency;

e Past Conviction Information for which the subject is required to register as a sex offender
under AS 12.63.010
Defined- Conviction for a crime or attempt to commit a crime under:
AS 11.41.410-Sexual Assault inthe First Degree
AS 11.41.420-Sexual Assault inthe Second Degree
AS 11.41.425-Sexual Assault in the Third Degree
AS 11.41,434-Sexual Abuse of a Minor in the First Degree
AS 11.41,436-Sexual Abuse of a Minor in the Second Degree
AS 11.41,438-Sexual Abuse of a Minor in the Third Degree
AS 11.41.450-Incest
AS 11.41.455-Unlawful Exploitation of a Minor
AS 11.61.125- Distribution of Child Pornography
AS 11.66.110 Promoting Prostitution in the First Degree
and
Former Statutes 11.15.120, 11.15.134,11.40.110, 11.40.200 or similar laws

In another jurisdiction

e« Past Conviction Information if less than 10 years has elapsed from the date of unconditional
discharge from the date of ttie request

Page 6 0f8
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Defined- information showing that an identifiable person who has been unconditionally
discharged has previously been convicted of a crime, including

(A) the terms of any sentence, probation, suspended imposition of sentence, or
discretionary or mandatory parole; and

(B) information that a criminal conviction or sentence has been reversed, vacated, set

aside, or been the subject of executive clemency,

» Past Conviction Information for a serious offense defined in as 12.62.900,

regardless of the date of yncongitional gischarge . . .
Defined- A conviction for a felony enseft crime invalving domestic violence, or

a violation or attempted violation of any of the following laws, or of the laws of

another jurisdiction with substantially similar elements:

AS 11.41.410-Sexual Assault in the First Degree

AS 11.41,420-Sexual Assault in the Second Degree

AS 11.41.425-Sexual Assault Inthe Third Degree

AS 11.41.434-Sexual Abuse of a Minor in the First Degree
AS 11.41.436-Sexual Abuse of a Minor in the Second Degree
AS 11.41.438-Sexual Abuse of a Minor in the Third Degree
AS 11.41.440-Sexual Abuse of a Minor inthe Fourth Degree
AS 11,41.450-hcest

AS 11.41.455-Unlawful Exploitation of a Minor

AS 11.41.460-Indecent Exposure
AS 11.51.130(a)(1 )-Contributing to the delinquency of a minor, if, being 19 years of age

cr older or being under 19 years of age and having the disabll'tles of minority removed
from general purposes under AS 09.55.590, the person aids, induces, causes, or
encourages a child under 18 years of age to do any act prohibited by state law unless the
child's disabilities of minority have been removed for general purposes under AS
09.55.590.

AS 11.51.130(1)(3)-Contributing to the delinquency of a minor, if, being 19 years of age
or older or being under 19 years of age and having the disabilities of minority removed
from general purposes under AS 09.55.590, the person aids, induces, causes, or
encourages a child under 16 years of age to be repeatedly absent from school v/ithout
Just cause.

AS 11.61.1itnu)(7)-Disorderly Conduct, exposure of the buttocks

AS 11.66.100-Prostitution

AS 11.66.110-Promoting Prostitution in the First Degree

AS 11.66.120-Promoting Prostitution in the Second Degree

AS 11.66.130-Promoting Prostitution in the Third Degree

and
Former AS 11.40.080, 11.40.110, 11.40.130, and 11.40.200-11.40.420, Ifconvicted prior

to 1-01-80

Page 7 of 8
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U.S. Department of Justice
Federal Bureau of Investigation

Wditiiflgion, D. C. 20535

February 8, 1996

TO: ALL NCIC CONTROL TERKINAL OFFICERS (CTO)

SUBJECT: EXAMPLES OF APPROVED LANGUAGE UTILIZED 3Y STATES IN
OBTAINING LEGISLATION UNDER PUBLIC LAW 92-544

At its meeting on 12/6-7/95, the Criminal Justice
Information Services (CJIS) Advisory Policy Board endorsed a
motion to have the FBI CJIS Division prepare and distribute
examples of language that the states can utilize in preparing
future legislation for the purpose of obtaining national criminal
history record information (CHRI) on applicants for employment,
licensing and other noncriminal justice purposes.

The authority for the FBI to conduct a criminal record

check for a noncriminal justice licensing or employment purpose
is based upon Public Law (Pub. L.) 92-544. Pursuant to Pub. L.
92-544, the FBI .is empowered to exchange identification records

with officials of state and local governments for purposes of
licensing and employment if authorized by a state statute which
has been approved bv the Attorney General of the United States.



INFO SYSTEVE FAX NO 92695617
TO: ALL NCIC CONTROL TERMINAL OFFICERS (CTO)
SUBJECT: EXAMPLES OF APPROVED LANGUAGE UTILIZED BY STATES IN

OBTAINING LEGISLATION UNDER PUBLIC LAW 92-544

The Attorney General's authority to approve the statute
is delegated to the FBI by Title 28, Code of Federal Regulations,
Section 0.85(j). The standards employed by the FBI in approving
statutes under Pub. L. 92-544 have been established by a series
of memoranda issued by the Office of Legal Counsel, Department of

Justice. The standards are:

1. The authorization must exist as the result of
legislative enactment;

2. The authorization must require fingerprinting of
the applicant;

3. The authorization must, expressly or by
implication, authorize use of FBI records for

screening of the applicant;

4. The authorization must not be against public
policy;

5. The authorization must not be overly broad in its
scope; it must identify the specific category of

applicants/licensees.

Fingerprint card submissions to the FBI under Pub. L.
92-544 must be forwarded through the state ldentification Bureau
(SIB). The state must also designate an authorized governmental
agency to be responsible for receiving and screening the results
of the record check to determine an applicant's suitability for

employment or licensing.

P, 03
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ALL NCIC CONTROL TERMINAL OFFICERS (CTO)

EXAMPLES OF APPROVED LANGUAGE UTILIZED BY STATES IN
OBTAINING LEGISLATION UNDER PUBLIC LAW 92-544

Following are examples of specific language that the
utilize in preparing future legislation for the
purpose of obtaining national CHRI on applicants for employment,
and other noncriminal justice purposes:

In order to determine the applicants's suitability
for Center the specific category of employment,

license or permit), the applicant shall be
fingerprinted. If no disqualifying record is
identified at the stare level, the fingerprints

shall be forwarded by the Gnter the name of the
SIB) to the FBI for a national criminal history

record check.

In order to determine the applicant's suitability
as a Center the specific category of employment,
license or permit), the GCnter the name of the
recrulatorv agency) shall require the applicant to
furnish to the (enter the name of the recrulatorv
agency) a full set of fingerprints to enable a
criminal background investigation to be conducted.
The GCenter the name of the regulatory agency)
shall submit the completed fingerprint card to the
Center the name of the SIB). The (enter the name
of the SIB) is authorized to submit the
fingerprints to the FBI for a national criminal
history record check.
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TO:

SUBJECT:

ALL NCIC CONTROL TERMINAL OFFICERS (CTO)

EXAMPLES OF APPROVED LANGUAGE UTILIZED BY STATES IN
OBTAINING LEGISLATION UNDER PUBLIC LAW 92-544

3. The (enter the name of the recrulatorv agency)
shall require a background investigation of each
applicant for a (enter the specific category of
employment, license or permit) by means of

fingerprint checks by the (enter the name of the
SIB) and the FBI.

4. In addition to other requirements established by
law, the submittal of fingerprints shall be a
prerequisite to the issuance of a (enter the
specific category of permit) by means of
fingerprint checks by the (enter the name of the

SIB) and the FBI.
tw

5. The (enter the name of the SIB) shall require each
person applying for a (enter the specific category
of employment or license) pursuant to this section
to- be fingerprinted. Such fingerprints shall be
available for use by the Bureau and for
transmittal to the FBI for a national criminal
history record check. The information obtained
from the national criminal history record check
conducted pursuant to this section may ne used by
the (enter the name of the SIB and/or the name of
regulatory acrency) to determine the applicant's
eligibility for employment or licensing.
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TO: ALL NCIC CONTROL TERMINAL OFFICERS (CTO)

SUBJECT: EXAMPLES OF APPROVED LANGUAGE UTILIZED BY STATES IN
OBTAINING LEGISLATION UNDER PUBLIC LAW 92-544

If statutes are enacted or proposed and you would like
for the Access Integrity Unit (AIU), CJIS Division to review them
to determine if they contain language meeting the requirements of
Pub. L. 92-544, we would be glad to do so. As indicated in the
foregoing examples, the statute must be specific in nature. To
summarize, it must identify the category of applicants, require
fingerprinting of the applicants, and authorize submission of the
fingerprints to the FBI for a national criminal history record
check. A governmental institution within the state must be
designated as the screening point for receipt of FBI CHRI.

As a matter of information, access to FBI CHRI is
subject to numerous restrictive laws and regulations.
Dissemination of such information outside the receiving
governmental department or related agency to private entities is
prohibited. Further, the exchange of CHRI is subject to
cancellation if such unauthorized dissemination is made.

If you have any additional questions concerning this
matter, please do not hesitate to contact me or any member of the

AlU staff at (202) 324-5050.

Sincerely yours,

Chief

Programs Support Section

Criminal Justice Information
Services Division
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June 20, 1998

Licensing Agenc
chensrng 8enc¥Address
Dear:

W%ﬁt% o) t"vvdttar”ﬁet'ﬁﬁ"s'“% dgenpes pave r%%%‘t r?s"étr%?tda‘%shrtons
rI:%Cn gmr%ra 0Se Workin wrth chr dren ﬁrd gendentgb those who Wwor gnn wrthO

ersona oma lon, Su ecurtties prokers an nsuranc a
assist rne nt{ ntan licensing decisions, agencies have rmF emente gr cedures
requiring a na hrsto record ackg roundc eck on potential employees. - In some

cases, { eAas a Legislature has passe laws re |nng a state an na jonal criminal
history record backgr und check as a condition of empldyment or licensing.

The De LPubtrc Sa[elt}r Records and Identi rcatron Bureau &Q s the entraI
e e
roc dures, % d.S on Alaska aﬁd Fed aIyLaw have E)een est abihs?ted ?es ond to

these re uess Re uests by employing or licensing agencies for State and atronal
(En ure K gu% g I’Ct] fcantsfrn

criminal nisto rn ormation re 1SSI0 a erpri
Where agpro late, the payment of an esta Eﬂshe he) IOe art men? i u%tc Safety

strives 10 'cormplete these fecord checks efficiently and accurat ey

The rncreased demand for hese record checks has resulted in processrng dela s at

t%ot the S fate and Natronal eve The Depart ent of Public Saf e{% (Yvrshes 0./éd
hese delay s In order to vr de ayoura enclY more accurate ana timely cnmrna
aclitate this red c e Recoras and Id n frc tion Bureau

torQ/ ecord rePo o 5
1 emen e 10 owrngc anges in nat |ona cnmrn history record check response
repo rng

° Curre tly, when R&l receiv ?anatronal fin erprrn(s -hased cnmptal history record
from the FBl, 1t is examjned for completene IS osr jon Infor ﬁron 1S mrssrng,
R&/ att em t) odeAermrne he outcome of that (a arrest, Otten, this e ﬁrt IS difficult,

not impossible, and results in unacceptable delays of weeks or months in reportrng

criminal history activity to the requesting agency:

= Etfeﬁ Vi rmm jately, a yand all cnmn]_aé isto recor P Fmatron re%oned to Rél
edera redll o rnveétrgatronL resu ggrpnn ased
rona criminal rst? re?or backgrounal check, wi' e rea% IS entrret?]/
the government empioying ||censrng agency. The FBI has authorized this change in

procedure.

» Rl vvrII continue jts effort to resolve Alaska Criminal History Record case disoosition
Information questions.
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If the IrcensrnPa encx detg ines that the national crrmrnal hrstor record amrssrn[g
sposrtron Infor atrﬂ the outcome of that particular arrest event cou rmgach
the hiring decision, the rcensrng a encys oula contact the Central Re osrto
state reporting the arrest eventdirsctly.” The agency may also contact R&

information o how to obtain disposition mformatron from the reporting sta

Two documents are enclosed to assist you in your %molo ment/licensing decisions. The
hrst is a list of dis osrtron r%portrng corh ﬁs for eac ﬁat This list will“provide you with
tne name and contact numboe oudad r onal information he re urre

pertarnrng t0 a particular arrest n another stal e Please note: state dissemination laws

se
vary andeach st ate must comwwrth it own law pertaining to the re?ease of criminal
his ory record information for enfployment or licensing purp ses

The second nclosure IS a recent| jgrr ced pu Rreb“ gtron calld urge Ses\llftrggablhtles

C endngf%u o | WO[’klng UDlonee bYu;ﬂ)le |erc)é0 e Jcie rshrn

ort. This
De Inquency Prevention OJJDP (0] es Va nforma tion re ate to esta

olicies and procedures ors reen pplicants for sensitive pasitions.
Eopres are ar?acf P through this office, 0 ?you may order h n? 8rrec fly from Oj)J

This chan ern the natrorral crrmrnal s record reIeas%procedure should result in
more comr% ete and timely receipt of { a information by your agency. se feeI
free to contact me at 907-269-5581, It you ave any questro sorc mmens re ing to

this procedu.al change.

Sincerely,

Kathr¥n M Monfreda
|dentification Bureau Chief
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<Date>

<Client Name, Client number>
<Client Address>
<Contact Person>

Dear <Contact Person>;

Our records indicate that your agency wishes to obtain national criminal history
record information for em,?lo ment of licensing purposes. As you are aware,
Federal,law/recqulanon (Title 28 U.S.C. 534, Title 28, Code of Federal
Regulations % F.R.)20.33 and Pub L 92-544? rohibits the release of any
actual data that may be maintained by the FBI to a non-aovernment agency.

In an_effort to assist You in making appropriate employment decisions, you must
identify an appropriate government certifying/licensing agiency for screéning
purposes. Please provide this office with the following information:

If your business is certified or licensed by a government agency:

m The name of that Certifying/Licensing agency, R&l Agency Client Number,

address and contact person. o T ,
m Statutory authority allowing the examination of criminal justice information by

that cerfifying/licensing agency. (A copy of statutes approved by the U.S.
Attorney General for dissemination of national criminal justice iriformation is
included on ,pa?e 8.% o

m \Written verification that this cert|fy|nP/||censmg agency has accepted the
responsibility of screening your applicants foremployment.

+ Please complete page 3 of this letter, and return it td this office within 10

working days.

If your business is not certified or licensed (c'her than your business
license) by a government agency:

m \Written notice ihat your business is not certified or licensed by a government

agency. . .
» V\?r?ttex verification that your agency intends to request national fingerprint
based criminal history background checks pursuant to AS 12.62.160(0)(8-10),
This means that you/your agency qualifies as an "Interested Person”. An
Interested Person is defined as: , ,
"A person as defined in AS 01.10.060 that employs, appoints, or permits
a person to serve with or withqut compensation in'a position in which the
employed, appointed, or permitted person has or would have sugerwsor
or ,|SC|PI|nary power over a minor or dependent adult." [AS 12.62.900(17)]
m A detailed list of specific criteria pertaining to criminal history record
Information that you/your agency utilizes to disqualify employment applicants.

Page 1ofS
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Although this agency cannot provide you Ie?al assistance on what criminal
history information IS appropriate for disqualification, we will supply, upon
request, a cow ofa Rubmtlon enﬂtleﬂ uidelines ,forth? Sc,rﬁenmg of. .
Persons Working with Chilaren, the Elaerly, and Individuals with Disabilities in
Need of Support”. This hooklet published by the Office of Juvenile Justice
and Delinguency Prevention (OJJDP) provides valuable information related to
estatbhshlng policies and procedures for screening applicants for sensitive

ositions. o

= P{&I will evaluate your submitted disqualification criteria based on the urPose
of your request as defined by AS 12.62, Criminal Justice, Information Systems
Security and Privacy Act. The definition of Criminal Justice Informatiori and a
summary of what information is available to a requester according to AS
12,62 are enclosed. Please carefully consider this information when ,
determining your disqualification criteria. For example, if you indicate a desire
to disqualify any subject with a criminal record as defined under “Current
Offender Information”, ?/ou will disqualify a person with any arrest within the

ast year, including traffic crimes such as nvmg While License Revoked.

m Please complete pages 4 and 5 of this letter, and return them to this office
within 10 working days. n o |

» Upon receipt and approval of your criteria for disqualification, your agency will
be authorized to receive the enclosed report re%ardmg each applicant for
whom E;vou request a f|n%erpr|nt based criminal Nistory background check.

The FBI has approved this form of notification.

Please return the requested information on appropriate form (attached) as soon
as possible. This information is necessary to comply with federal law/regulations.
Without this information, DPS Records and Identification Bureau will be Unable to
forward your criminal history record requests to the FBI for a national criminal

history record check.

Pletatlse contact this office (269-5579) if you have any questions regarding this
matter.

Sincerely,

Kathr_Y_n M, Monfreda
|dentification Bureau Chief

Enc.

Page 2 of 8
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To:  Records and Identification Bureau
Department of Public Safety
5700 E. Tudor Road
Anchorage, AK 99507

From:

R&I Assigned Client Number:
This agency is certified/licensed by the below listed government agency.

Government Agency Name:

Government Agency Address:

Government Agency Contact Name:

Phone Number:

Licensing Agency Client Number:

StatutoryA U th o rity :

Enclose written verification that the above listed q_overnment agency has
accepted the responsibility of screening your applicants for employment.

Completed hy: i
Title:
Signature:
D a te

Jngc 3 of 8
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To:  Records and Identification Bureau
Department of Public Safety
5700 E. Tudor Road
Anchorage, AK 99507

From:

R&l Assigned Client Number:
This agency is not certified/licensed by a government agency.

This agen%qualifies, accordin? to AS 12.62.160(b)(8-10) as an
'Interested Person’ for applicant screening purposes.

An ap_P_Iicant for employment must meet the below listed criteria to be retained in
a position with this agency. We understand that the actual data in support of this
criteria may not be released to our agency: (Select all that apply)

Other than information pre\/io_usly obtained by this agency based uii a
fingerprint based Alaska criminal history record search, rio Current

Offender Information.

QOther than information previo_uslP/ obtained by this agency based on a
fingerprint based Alaska criminal history record search, rio Past Conviction
Information for which the subject is required to register as a sex offender

UnderAS 12.62.010.

Other than information previously obtained by this agency based on a .
fingerprint based Alaska criminal history record search, no Past Conviction
Information ifless than 10years has elapsed from the date of
unconditional discharge from the date of the request.

Other than information pre\/io_usly obtained by this agency based on a .
fingerprint based Alaska criminal history record search, no Past Conviction
Information fora serious offense definéd in AS 12.62.900, regardless of
the date of unconditional discharge.

Other than information previo,usly obtained by this agency based on a
fingerprint based Alaska criminal history record search: (be specific)

Page 4 of 8
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Completed hy:
Title:
Signature:
Date:

Page 50f 8



80.79

confidential
quirements;

(c) Monitoring compliance by depart-
ment officers and employees with ap-
plicable requirements for filing and re-
view of financial disclosure reports;

(d) Providing for retention of reports
and transmittal, where necessary, of
copies of reports to the Director of the
Office of Government Ethics;

(a) Establishing procedures for public
access to reports filed under title Il of
the Ethics in Government Act of 1970;

()
as may be necessary for the effective
Implementation of title 1l of the Ethics
in Government Act.

[Order No. 832-79, 44 PR 29891, May 23, 1979, as

amended by Order No. 960-81, 46 PR 62317,
Oct. 27. 1981]

financial roport'ng re-

80.79 Redclegntion of nuthority.

The Assistant Attorney General for
Administration Is authorized to rcdole-
gate to any Department official any of
tho power or authority vested in him
by this subpart O. Existing redelega-
tions by tho Assistant Attorney Gen-
eral for Administration shall continue
In force and effect until modified or re-
voked.

[Order No. 543-73, 38 FR 29585, Oct. 26, 1973.
Redesignated by Order No. 565-74, 39 FR
15876, May 6, 1974, and further redesignated
by Order No. 832-79, 44 FR 29891, May 23, 1979]

Subpart f Federal Bureau of
nvestigation

Cuoss Reference: For regulations pertain-
ing to the Federal Bureau of Investigation,
see part 3 of this chapter.

80.85 General functions.

The Director of the Federal
of Investigation shall:

(a)
including the criminal drug laws, of
the United States and collect evidence
in cases in which the United States is
or may bo a party In interest, exceptin
cases in which such responsibility is by
statute or otherwise specifically as-
signed to another investigative agency.
The Director’s authority to Investigate
violations of and collect evidence in
cases involving the criminal drug laws
of the United States Is concurrent with

Bureau

Performing such other functions also

50

28 OFR Ch. | (7-1-98 Edion)?

such authority of tho Administrator of
the Drug Enforcement Administration
under 80.100 of this part. In Investigate
ing violations of such laws and In col-
lecting evidence In such cases, the Di-
rector may exercise so much of the au-
thorlty vested In the Attorney General
by sections 1 and 2 of Reorganization
Plan No, 1 of 1968. section 1 of Reorga-
nization Plan No. 2 of 1973 and tho
Comprehensive Drug Abuse Prevention
and Control Act of 1970, as amended, as
he determines is necessary. He may
release FBI information on the
same terms and for the same purposes
that the Administrator of the Drug En-
forcement Administration may dis-
close DEA information under §0.103 of
this part. The Director and his author-
ized delegates may seize, forfeit and
remit or mitigate the forfeiture of
property In accordance with 21 U.S.C.
881, 21 CFR 1316.71 through 1316.81, and
28 CFR 9.1 through 9.7.

(b) Conduct tho acquisition, collec-
tion, exchange, classification and pres-
ervation of fingerprint cards and lIden-
tificatlon records from criminal justice
and other governmental agencies, In-
cluding fingerprint cards voluntarily
submitted by Individuals for personal
Identification purposes; provide expert
testimony In Federal, State and
courts as to fingerprint examinations;
and provide fingerprint training and
provide Identification assistance In dls-
asters and for other humanitarian pur-
poses.

(c) Conduct personnel investigations
requisite to the work of the Depart-
ment of Justice and whenever required
by statute or otherwise.

(d) Carry out the Presidential direc-
tive of September 5, 1939, as reaffirmed
by Presidential directives of January 8,
1943, July 24, 1950, and Decembor 15,
1953, designating the Federal Bureau of

Investigate violations of the laws,Investigation to take charge of Inves-

tigative work In matters relating to es-

pionage, sahotago, subversive activi-
ties, and related matters.
(c) Establish and conduct law en-

forcement training programs to pro-

vide training for State and local law
enforcement personnel; operate the
Federal Bureau of Investigation Na-
tional Academy; develop now ap-
proaches. techniques, systems, equip-
ment, and devices to improve and

local .

—

HEE

IP

Department of Justice

strengthen law cnforci
in conducting State ai
programs. Pursuant t.
ilie omnibus Crime C
Streets Act of 1968, 82 t
(f) Operate a centr
for police statistics ui
Crime Reporting Prog
puterlzed nationwide
forcement Informatioi
tional Crime Informat:
(g) Operate the Fede
vestlgatlon Laboratoi
only the Federal Bun
tlon, but also to provi
technical and sclentif
eluding expert testimi
local courts, for all
law enforcement ager.
nlzational units of th
justice, and other |
which may desire to
of the service. As prov
dures agreed upon t

lretary of State and ti

eral, the services of tl
of Investigation Lab<
be made available tc

. forcement agencies ar

: (h) Make recommen
flee of Personnel Ma

. nectlon with appllc;

mentunder 5U.S.C. 8
" (1) Investigate al
conduct In connectlo
of the Department
Urban Development
violations of the crin
the National Housing
U.S.C. 1010.
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thorlty of the Administrator of
.g Enforcement Administration
0.100 of this part. In investigat-
ations of such laws and in col-
evidence in such cases, the Di-
lay exercise so much of the au-
vested in the Attorney General
ons 1 and 2 of Reorganization
.. 1 of 1968, section 1 of Reorga-
2 of 1973 and the
oensivo Drug Abuso Prevention
tsol Act of 1970, as amended, (B
is necessary. He may
information on
rms and for the same purposes
Administrator of the Drug En-
Administration
OA information under §0.103 of
r. The Director and his author:
egates may seize,

in accordance with 21 U.S.C.
FR 1316.71 through 1316.81, and
.1 through 9.7.
nduct the acquisition,
mhange, classification and pres-.
of fingerprint cards and iden-
irecords from criminal justice
>r governmental agencies, in;
fingerprint cards voluntarily
individuals for personal
itton purposes; provide expert
y in Federal, State and locaj
i to fingerprint examinations;
;ide fingerprint training and .
dentiflcation assistance in dis-
d for other humanitarian pur-

duct personnel Investigations
to the work of the Depart-
fustice and whenever required
e or otherwise.
ry out the Presidential direc-
eptembor 6, 1939, as reaffirmed
ential directives of January 3,
/ 24, 1950, and Decomber 15
mating the Federal Bureau of
tion to take charge of inves-
,)ork in matters relating to es-
subversive activi-
elated matters,
ibllsh and conduct
training programs
ling for State and local law

Investigation Na-

techniques,

Department of Justice

strengthen law enforcement and assist
m conducting Stato and local training
programs, pursuant to section 404 of
the Omnibus Crime Control and Safe
Streets Act of 1968, 82 Stat. 204.

(0 Operate a central clearinghouse
for police statistics under the Uniform
Crime Reporting Program, and a com-
puterized nationwide index of law en-
forcement Information under the Na-
tional Crime Information Center.

m(g) Operate tho Federal Bureau of In-
vestigation Laboratory to serve not
only the Federal Bureau of Investiga-
tion, but also to provide, without cost,
technical and scientific assistance, in-
cluding expert testimony in Federal or
local courts, for all duly constituted
law enforcement agencies, other orga-
nizational units of the Department of
Justice, and other Federal agencies,
which may desire to avail themselves
of the service. As provided for in proce-
dures agreed upon between tho Sec-
retary of State and the Attorney Gen-
eral, the services of the Federal Bureau
\of Investigation Laboratory may al3o
rbe made available to foreign law en-
forcement agencies and courts.
::?;(h) Make recommendations to the Of-
fice oi Personnel Management in con-

nection with applications for rotirc-
Ginentunder 5 U.S.C. 8336(c).
,f'(i) Investigate alleged fraudulent

.conduct in connection with operations
of the Department of Housing and
Urban Development and other alleged
violations of the criminal provisions of
the National Housing AcL, including 18
U.S.C. 1010.

(j) Exercise tho power and authority
vested in the Attorney General to ap-
prove and conduct exchanges of identi-
fication records with officials of feder-
ally chartered or insured banking insti-
tutions to promote or maintain tho se-
curity of those Institutions and, if au-
thorized by' State statute and approved
by the Attorney General, to officials of
State and local governments for pur-
poses of employment and licensing; and
exercise the power and authority vest-
edin the Attorney General by 15 U.S.C.
?8q(f)(2) and 7 U.S.C. 12a, to approve
and conduct exchanges of identifica-
tion records with certain segments of
the securities industry and the Com-
modity Futures Trading Commission,
tespectively.

80.85

(k) Payment of awards (including
those over 510,000) under 28 U.S.C.
524(c)(2), and purchase of evidence (in-
cluding the authority to pay more than
5100,000) under 28 U.S.C. 524(c)(1)(F).

(1) Exercise Lead Agency responsibil-
ity in investigating all crimes for
which it has primary or concurrent ju-
risdiction and which Involve terrorist
activities or acts in preparation of ter-
rorist activities within the statutory
Jurisdiction of the United States. W ith-
in the United States, this would in-
clude tho collection, coordination,
analysis, management and dissemina-
tion of intelligence and criminal Infor-
mation as appropriate. If another Fed-

eral agency identifies an individual
who is engaged in terrorist activities
or in acts In preparation of terrorist

activities, that agency is requested to
promptly notify the FBI. Teri'orism in-
cludes the unlawful use of force and vi-
olence against persons or property to
intimidate or coerce a government, the
civilian population, or any segment
thereof, In furtherance of political or
social objectives.

(m) Carry out the Department's re-
sponsibilities under tho Hate Crime
Statistics Act.

(n) Exorcise the authority vested in
the Attorney General under section
528(a), Public Law 101-509, to accept
from federal departments and agencies
the services of law enforcement person-
nel to assist tho Department of Justice
in the investigation and prosecution of
fraud or other criminal or unlawful ac-
tivity in or against any federally in-
sured financial institution or the Reso-
lution Trust Corporation, and to co-
ordinate the activities of such law en-
forcement personnel in the conduct of
such investigations and prosecutions.

(o) Carry out the responsibilities con-
ferred upon the Attorney General
under the Communications Assistance
for Law Enforcement Act, Title | of
Pub. L. 103-114 (108 Stat. 4279), subject
to the general supervision and direc-
tion of the Attornoy General.

[Order No. 423-69, 34 FR 20338, Dec. 31.19C9]

Editorial Note: For Federal Register Ci-
tations affecting 8§0.85, see tho LI3t of Sec-
tions Affected la the Finding Aids section of
this volume.
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United Stales v Bincklcet Tribe of Blackfcel
Indian Reservation (1973, DC Maont) 364 F
gggp 192. adhered to (DC Mont) 369 F Supp

FBI's investigative authority under 28 USCS
§533 and regulations (28 CFR' §0.85) extends to
authorized national security investigations in-
volving foreign influences;” question whether
FBI's actions in investigation were ultra vires
depends on connection between subject of inves-
tigation and any potential threat” to national
security and on” reasonable suspicions of FBI
athered from. eX|st|n% evidence. Jfabara v Kelley
?1979, ED Mich) 476 F Supé) 561, vacated on
other grounds (CA6 M|ch% 91 F2d 272, cert
den 464 US 863, 78 L Ed 2d 170, 104 S Ct 193
and (disagreed with MacPherson v IRS (CA9
Ariz) 803 F2d 479, 86-2 USTC 119761, 58
AFTR 2d 86-6101).

Under 28 USCS 8533, official of Federal
Bureau of Investigation has affirmative pro,:cu-
torial duty to take whatever steps arc necessary
to bring Criminal charges against suspect crimi-
nals, including timely informing prosecutorial
authorities in Department of Justice that crime
has alle0.d.j been committed, and iLi> 1,

preservation,

8 534. Acquisition,

Department of Justice

especially applicable where FBI's informants
have been involved in criminal activitg. Bergman
v United States (1933. WD Mich) 565 F .uﬂ
1353, 37 FR Serv 2d 442, later op (WD Mic

579 F Supp 911, later proceedm% (WD Mich
648 F Supp 351, 6 FR Sew 3d 803, later
proceeding (CA6) 1988 US App LEXIS 5058.

2. Power ol prosecutors

FBI is, by statute, organization of officials
vested with authority necessary for detection and
prosecution of crimes, while United Slates Attor-
neys are charged with duty of prosecuting
crimes; and since United Slates Attorneys arc
vested with complete control over proceedings,
in exercise of sound discretion, argument that
United States Attorney has no control over Fill,
and that he cannot compel its agents to return
property illegally seized by agents of FBI for use
In prosecution n another district which rv:11
not be caried through unless pendm? removal
proeecdings were successful is not well founded,
such property being as important in removal
hearing as it is in final prosecution. Weinberg v
United Slates (1v42, ca2 IVY; 12u rdii

and exchange of identification

records and information; appointment of officials

(a) The Attorney General shall—

(1) acquire, collect, classify, and preserve identification, criminal identifi-
cation, crime, and other records;

(2) acquire, collect, classify, and preserve any information which would
assist in the identification of any deceased individual who has not been
identified after the discovery of such deceased individual;

(3) acquire, collect, classify, and preserve any information which would
assist in the location of any missing person (including an uncmancipated
person as defined by the laws of the place of residence of such person)
and provide confirmation as to any entry for such a person to the
parent, legal guardian, or next of kin of that person (and the Attorney
General may acquire, collect, classify, and preserve such information
from such parent, guardian, or next of kin); [and]

(4) exchange such records and information with, and for the official use
of, authorized officials of the Federal Governrr' .t, the States, cities, and
penal and other institutions.

(b) The exchange of recoids and information authorized by subsection

(a)(4) of this section

is subject to cancellation if dissemination

is made

outside the receiving departments or related agencies,
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(c) The Attorney General may appoint officials to perform the functions
authorized by this section.

(Sept. 6, 1966, P. L. 89-554, § 4(c), 80 Stat. 616; Oct. 12, 1982, P. L. 97-
292, 882, 3(a), 96 Stat. 1259.)

HISTORY; ANCILLARY LAWS AND DIRECTIVES
Prior law and revision:

. Revised Statutes and
Derivation U.S. Code Statutes at Large
5 U S.C. 300 (as Aug. 31 1964, Pub. 82? 527,
licable to Slst 106 words of Ist
gulsmon ar under "Federa Bureau
of Investigation”, asaé)
|dent|f|cat|on cable 10 4 qulsmon et
and other |dent|f|cat|0n and other
records). recordsl Stal 717,
June 115 930, ch. 455, 46
Slat

The sections are combined and reorganized for clarity. Former section
300 of title 5 was from the Department of Justice Appropriation Act,
1965. Similar provisions were contained in each appropriation Act for
the Department of Justice running back to 1921, which Acts are
identified in a note under former section 300 of title 5, U.S.C. 1964 ed.

In subsection (a), the word “shall™ is substituted for “has the duty" as
a more direct expression. The function of acquiring, collecting, classify-
ing, etc., referred to in former section 340 of title 5 was transferred to
the Attorney General by 1950 Reorg., Plan No. 2, § 1, eff May 24,
1950, 64 Stat. 1261, which is codified in section 509 of this title.
Accordingly, the first 29 words and last 30 words of former section 340
are omitted as unnecessary.

In subsection (c), the authority to appoint officials for the cited
purposes is implied.

Explanatory notes:
The bracketed word “and" has been inserted in subsec. (a)(3) of this
section as the probable intention of Congress to include such matter for

continuity.

Amendments:

1982. Act Oct. 12, 1982 substituted the section catchiine for one which
read: "Acquisition, preservation, and exchange of identification records
and information; appointment of officials"; in subsec. (a), in para. (1),
deleted "and" following the concluding semicolon, redesignated former
para. (2) as para. (4), added paras. (2) and (3), and in para. (4), as
redesignated, substituted “exchange such records and information” for
“exchange these records”; and in subsec. (b), inserted "and informa-
tion", and substituted "(a)(4)” for "(a)(2)".

Other provisions:
Funds for exchange of identification records. Act Oct. 25, 1972, P. L
92-544, Title 11, § 201, 86 Stat. 11 15, provided: "The funds provided
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which involves any of (he sensitive circumstances specified in the Aitomcy General's Guidelines on
Federal Bureau of Investigation Undercover Operations, such report shall contain a detailed descrip-
tion of the operation and related matters, Including information pertaining to—
"(I) the results,
“(I1) any civil claims, mid
“(11) identification of such sensitive circumstances involved, that arose at any lime during the
course of such undercover operation.
"(6) For purposes of paragraph (5)—
“(A) the term ‘dosed"' refers to the earliest point in time at which—
"(i) all criminal proceedings (other than appeals) arc concluded, or
““(ii) covert activities arc concluded, whichever occurs later,
"(B) the term 'employees’ means employees, as defined in section 2105 of title 5 of the United Slates
Code, of the Federal Bureau of Investigation, and
“(C) the terms ‘undercover investigative operations' and “undercover operation” mean any undercover
investigative operation of the Federal Bureau of Investigation or the Drug Enforcement Administration
(other than a foreign counterintelligence undercover investigative operation)—
"(i) in which—
“(1) the gross receipts (excluding interest canted) exceed $50,000, or
"(11) expenditures (other than expenditures for salaries of employees) exceed $150,000, and
“(ii) which is exempt from section 3302 or 0102 of title 31 of the United States Code,
except that clauses (i) and (i) shall not apply with respect to the report required under subparagraph (B) of

such paragraph.”.
Provisions similar to those of this note were contained in Acts Nov. 28, 1983 P. L. 98-166, Title I,

§ 205(b)(4), (5), 97 Stat. 1087, Au% 30, 1984, P. L 98-411. Title 11, § 203(b)(4). (5), 93 Stat. 1560; Dec. 13
1985, P. L 99-180, Title II, 5 204(b)(4), (5), 99 Slat. 1143; Oct. 18, 1986, P. L 99-500 and Oct. 30. 1986, P.
L 99-591, Title I. § 101(b), 100 Stat. 3341-52; Dec. 22, 1987, P. L. 100-202, § 101(a) [Title 1, § 201(b)(4),
(5)],TOI Slat. 1329-16; Nov. 21. 1989, P. L. 101-162, Title I1. 5 204(b)(4), (5). 108 Slat. 1004; Dec. I, 1990,
P. L 101-650, Title 11I, 5325(c)(2). 10l Slat. 5121; Nov. 5, 1990, P. L 101-515, Title II, § 202(b)(4), (5),
104 Stat. 2118; Oct. 28. 1991, P. L. 102-140, Title 1, § 102(b)(4), (5), 105 Stat. 793.

Exemption authority. Act April 24, 1996, P. L 101-132, Title VIII, Subtitle B, § 815(d), 110 Stat. 1315,
provides: "Notwithstanding any other provision of law, section 102(b) of die Department of Justice and
Related Agencies Appropriations Act, 1993 (Public Law 102-395) [note to diis section), shall remain in ef-
fect until specifically repealed, subject to any limitation on appropriations contained in any Department of

Justice Appropriation Authorization Ad,".
CODE OF FEDERAL REGULATIONS

Add:
28 CFR Pan 77.

'MARCH GUIDE

Am Jur:
7 Am Jur 2d, Aticmcy General §8 45, 46.

INTERPRETIVE NOTES AND DECISIONS

2. Power of prosecutors investigations, because Virginia's lasv is in conflict with FBI
Supremacy Clause renders Virginia's laws and regulations  regulations since it imposes additional requirements on indi-
vidual contractors who have already been judged qualified by

governing private security services inapplicable to contrac-
tors in Background Investigation Contract Services (UICS)  FBI. United Stales v Virginia (1997, ED Va) 972 F Supp

Program, where Congress clearly granted broad authority to 1008,
Attorney General to appoint officials lo conduct background

8534. Acquisition, preservation, nnt) exchange nf idcntilicalinn records tint! information; appointment
of officials

a 'F:C) (Unchangedl] , , S
d) For purposes of this section, the term "other institutions” includes—

glg railroad police_departments which perforin the adminjstration of criminal justice and have arrest pow-
1S pursuant to a State statute, which alflocate a substantial part of their annual budget lo the administration
of criminal justice, and which meet training requirements established by law or ordinance for law enforce-

ment officers; and

L% ,gollce deapartments of private colleges or universities which Ferform th adm,lr]|strat|on of crimina

justice and have arrest powers pursuant to a State statute, which allocate a substantial part 0 their annual

hudget to the administration of criminal justice, and which meet training requirements established by law

or ordinance for law enforcement officers. A o
identification ,refords, ,cr|m|‘1al his-

(c)(lg Information from national crime information database consistin%,of
fory records, protection orders, and wanted person records may be tisseminated to civil or criminal courts
for'use in domestic violence or slalking cases. Nothing in this subsection shall he construed to permit ac-

cess to such records for any other purpose. . , o L ,
((12) Federal and State criminal justice agencies authorized to enter information into criminal information

atabases may include—
(A) arrests, convictions, and arrest warrants for slalking or domestic violence or for violations of protec-
fion orders for the protection of parties from stalklng or domestic violence; and .
(13) protceiion_orders for the protection of persons from stalking or dontesiic violence, provided such
orders are subject lo periodic verification.

(3) As used in this subsection— , ' _ ,
the term “ national crime information databases" means the National Crime Information Center and

A
ﬁs)incorporated criminal history databases, including the Interstate Identification Index; and
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(B) the term "protection order" includes an injunction or any other order issued for the ﬁurpose of
préventing violent or threatening acts or harassment against, or contact or communication with or physi-
cal proximity to, another person, including temﬁorary and final orders issued by civil or criminal courts
(other than Support or child custody orders) whether obtalned,b,Y filing an independent action or as a
pendente litc order in another_proceeding"so Iong as nny civil ordér was issued in response to a
complaint, petition, or motion filed byr_or on behalf'of a person seekm% protection.

itle VII, Subtitle |, § 7333, 102 Stat. 4469; Sept. 13. 1994, P. L.

idiciary & Judicial Procedure
<in the Attorney General) Guidelines on

itch report shall contain a tlelallet! dcscrip-
talion pertaining to—
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idercover operation” mean any undercover
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31of the United States Code,

. report required under subparagraph (D) of

is Nov, 28, 1983, P. L. 98-166, Title II,
e ll, §203§b)(4), 55% 98 Stat. 1560; Dec. 13
IS. 1986, P.'L. 99-500 and Oct. 30, 1986, P.
. L. 100-202. § 101(a) [Title 11, 5204(b)(4),
(%1(b)(4), (5}, 103 Stat. 1004; Dec. 1, 1990,
p. L 101-515, Title 11, 5202(b)(4), (5),
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« VIII, Subtitle B, §815(d), 110 Stat. 1315,
n 102(b) of die Department of Justice and
*5) [note to this section), shall remain in cf-
Topriaiions contained in any Department of
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includes— , . .

ration of criminal justice and have arrest pow-
tart of their annual budget to the administration
stablisited by law or ordinance for law enforce-

which Perform the administration of criminal
which allocate a substantial part of their annual

meet training requirements established by law

~onsislin%,of identification records, criminal his-
may be Tisseminated to civil or criminal courts
this subsection shall be construed to permit ac-

enter information into criminal information

domestic violence or for violations of protec-

omestic violence; and. _
stalking or domestic violence, provided such

is the National Crime Information Center attl
Interstate Identification Index; and

(lAs amended Nov, 18, 1988, P. L, 100-690,

03-322, Title 1V, Subile F. § 40601(a), 108 Stat. 1950.)

HISTORY; ANCILLARY LAWS AND DIRECTIVES

Amendments:
1988, Act Nov. 18, 1988 added subsec. <d).
1994, Act Sept. 13, 1994 added subsec. (C).

Other provisions:
Pari;gutuel Licensing Simplification Act of 1983. Act Aug. 22, 1988, P. L, 100413, 102 Stat. 1101,
provides:
"Section 1. Short title.
“This Act may be cited as the 'Parimutuel Licensing Simplification Act of 1988..
*Sec. 2. Submission by association of State regulatory officials.
"ga) In general. An association of State officials regulating parimutuel wagering, designated for the purpose
of this section by the Attorney General, may submit finget,*'tints to the Attorney General on behalf of any
applicant for Stale license to participate in parimutuel wagering. In response lo such a submission, the At-
torney General may. lo the exlcni provided by law, exchange, for licensing and employment purposes,
Ider|1_tifi-ation and criminal history records with the State governmental bodies lo which such applicant has
npplict .
"(b) Definition. As used in this section, the term 'State' means a State of the United States, the District of
Columbia, the Commonwealth of Puerto Rico, or any territory or possession of the United Stales.
"Sec. 3. Effective date.
"Tills Act (this nolc) shall lake cffccl on July 1, 1989.".
Uniform Federal Crime Reporting Aci of 1988. Act Nov. 18, 1988, P. L. 100-690, Title VII, Subtitle .
§7332, 102 Slat. 4468, effective Jan. 1, 1989 as provided by subsec. (g) of this note, provides:
"(a) Short title. This section may be cited as the 'Uniform Federal Crime Reporting Act of 1988'.
"(b) Definitions. For purposes of Uis section, the term 'Uniform Crime Reports' means the reports authorized
under section 534 of title 28, United Stales Code, and administered by (lie Federal Bureau of Investigation
«'licit compiles nationwide criminal statistics for use in law enforcement administration, operation, and
management and lo assess the nature and type of crime in the United Stales.
"(c) Establishment of system. (1) In general. The Attorney General shall acquire, collect, classify, and
preserve national data on Federal crimm-d offenses as part of the Uniform Crime Reports.

.. "(2) Reporting by Federal agencies. Ail departments and agencies within the Federal government (includ-
ing the Department of Defense) which routinely Investigate complaints of criminal activity, shall report
details about crime within their respective jurisdiction lo the Attorney General in a uniform manner and
on a form prescribed by the Attorney General. The reporting required by this subsection shall be limited
to the reporting of those crimes comprising the Uniform Crime Reports.

"(3) Distribution of data. The Attorney General shall distribute data received pursuant to paragraph (2),
in He form of annual Uniform Crime Reports for the United States, to (lie President, Members or the
Congress, Stale governments!’and officials of localities and penal and other institutions participating in
the Uniform Crime Reports program.
"(d) Role of Federal Bureau of Investigation. The Attorney General may designate the Federal Bureau of
Investigation as the lead agency for purposes of performing the functions authorized by this section and may
appoint or establish such advisory and oversight boards as may he necessary lo assist the Bureau in cn.uring
uniformity, quality, and maximum use of the data collected.
"(c) Inclusion of offenses involving illegal drugs. The Director of the Federal Bureau of Investigation is
authorized to classify offenses involving illegal drugs and drug trafficking as a part | crime In the Uniform
Crime Reports.
"(0 Authorization of appropriations. There arc authorized to he appropriated $350,000 for fiscal year 1989
ami such sums as may he necessary lo carry out the provisions of this section after fiscal year 1989.
"(g) Effective dale. The provisions of this section shall be effective on January I, 1989.".
Data collection mid reporting. Act Nov. 18, 1988, I* L. 100-690, Title VII. Subtitle O, § 7609, 102 Slat.
4517, provides:
"(a) Family violence reporting, Under the authority of section 534 or title 28. United Stales Code, the At-
torney General shall require, and include in uniform crime reports, data that indicate—
"(1) the age of the victim; mid
"(2) die relationship of the victim to the offender, for crimes of murder, aggravated assault, simple as-
sault. rape, sexual ofTeuses, and offenses against children.
"(b) National crime survey. The Director of the Bureau of Justice Statistics, through the annual National
Crime Survey, shall collect and publish data that more acciiratcly measures the extent of domestic violence
in America, especially the physical and sexual abuse of children and the elderly.
"(c) Authorization of appropriations. There arc authorized lo be appropriated in fiscal years 1989, 1990, 1991.
and 1992, suclt sums as arc necessary lo carry oul die purposes of this section.”.
Hale Crime Statistics Act. Act April 23. 1990, P. L. 101-275, 104 Slat. 140; Sept. 13, 1994, P. L 103-322,
Title XXXII, Subtitle 1, 8320926, 108 Slat. 2131; July 3, 1996, P. L. 10-1-155, §7, [IOSlat. 1394, provides:
*“(Sec. 1.) (a) This Act may be ciled its the ‘Hale Crime Statistics Act'.
"(b)(1) Under the authority of section 534 of title 28, United Stales Code, the Attorney General shall acquire
ata, for each calendar year, about crimes that manifest evidence of prejudice based on race, religion,
disability, sexual orientation, or ethnicity, including where appropriate the crimes of murder, non-
negligent manslaughter; forcible rape; aggravated assault, simple assault, intimidation; arson; and destruc-
tion, damage or vandalism of property.
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"(2) Die Attorney General shall establish guidelines for the collection of such data including the neces-
sary evidence ami criteria that must be present for a finding of manifest prejudice and procedures for car-
rying out the purposes of this section.

"(3) Nothing in this section creates a cause of action or a right to bring an action, including an action

based on discrimination due to sexual orientation. As used in this section, the term 'sexual orientation’

means consensual homosexuality or heterosexuality. This subsccllon docs not limit any existing cause of
action or right to bring an action, Including any action under the Administrative Procedure Act or the All

Writs Act (5 USCS 83551 ct seq. or 28 USCS § 16511

"(+I) Data acquired under this section shall be used Only for research or statistical purposes and may not

contain any information (hat may reveal the identity of an individual victim of a crime.

'o(5) The Allomey General shall publish an annual summary of the data acquired under this section.
"(c) There are authorized to be appropriated such sums as may tv necessary to cany out the provisions of
litis section through fiscal year 2002.

"See. 2. (a) Congress finds that—

"(1) the American family life is the foundation of American Society.

"'(2) Federal policy should encourage the well-being, financial security, and health of the American fam-

ily.

"(3) schools should not de-cmphasize Ihe crilical value of American family life.

"(b) Nothing in this Act shall be construed, nor shall any funds appropriated to carry out the purpose of lhe
Act be used, lo promote or encourage homosexuality.".

Fees for fingerprint Identification records and name checks. Act Nov. 5, 1990, P. L. 101-515, Title I, 104
Stat. 2112; Jan. 6, 1996, P. L. 104-91, Title I, § 101(3), 110 Stat. IP.Jan. 26. 1996. P. L. 104-99, Title II.
§211, 110 Slat. 37 (enacting into law § 113 of H.R. 2076 of the 104ih Congress, as passed by Ihe House of
Representatives on Dec. 6, 1995); Jan. 26, 1996, P. L. 104-99. Title 11, § 211, 110 Slat, 37, provides: "For
fiscal year 1991 and hereafter the Director of the Federal Bureau of Investigation may establish and collect
fees to process fingerprint identification records and name checks for non-criminal justice, non-law enforce-
ment employment and licensing purposes and for certain employees of private sector contractors with classi-
fied Government contracts, and notwithstanding the ptovisions of 3L U.S.C. 3302, credit such fees to this ap-
propriation to be used for salaries and oilier expenses incurred in providing these services, i ,d that the Director
of the Federal Bureau of Investigation may establish such fees al a level lo include an additional amount lo
establish a fund lo remain available until expended lo defray expenses for the automation of fingerprint
identification and criminal justice information services and associated costs".

National Crime Information Center Project 2000. Act Nov. 29. 1990, P. L. 101-647, Title VI, Subtitle B,

104 Slat. 4823, provides: 1 ' .
"See. 611. Short title.

"This section may be cited as Ihe 'National Law Enforcement Cooperation Act of 1990'.
"Sec. 612. Findings.......ccccovveerirnnes .

"The Congress finds that—
"(1) cooperation among Federal, State and local law cnforcemenl agencies Is crilical to an effective

national response to the problems of violent crime and drug trafficking in the United Slates;

"(2) the National Crime Information Center, which links more than 16,000 Federal, State and local law

enforcement agencies, is the single most important avenue of cooperation mnong law cnforccmenl agen-

cies; a e .

"(3) major Improvements to the National Crime Information Center arc needed because the current system
Is more llian twenty years old; carries much greater volumes of enforcement information; and al this lime
is unable lo incorporate technological advances that would significantly improve its performance; and
"(+() the Federal Bureau of Investigation, working with Stale and local law enforcement agencies and
private organizations, has developed a promising plan, 'NCIC 2000, lo make the necessary upgrades to
the National Crime Information Center that should meet Ihe needs of United Slates law enforcement
agencies into the next century.

"See. 613. Authorization of appropriations.,

"There are authorized to be appropriated the following sums lo implement the 'NCIC 2000' project;

“(I) S17.000.000 for fiscal year 1991;

"(2) 525,000,000 for fiscal year 1992;

“(3) $22,000,000 for fiscal year 1993;

"(4) $9,000,000 for fiscal year 1994; anti

"(5) such sums as ntay be necessary for fiscal year 1995.

"See. 614. Report.
"By February | of each fiscal year for which funds for NCIC 2000 arc requested, (he Director of the Federal
Bureau of Investigation shall submit a report to the Committees on the Judiciary of the Senate and House of
Representatives that details the progress llial has been made in implementing NCIC 2000 and n complete
justification for the funds requested iIn lhe following fiscal year for NCIC 2000.".
Rulemaking (o curry out subsec. (€), Act Sept. 13 1994, P. L 103-322, Title 1V, Subtitle F, §40601(b),
108 Stat. 1951, provides: “The Attorney General may make rules to carry out lhe subsection added to sec-
tion 534 of title 28, United Stales Code (subsec. (c) of this section], by subsection (a), after consultation with
the officials charged with managing lhe National Crime Information Center and the Criminal Justice Informa-
tion Services Advisory Policy Board.".

Compilation of statistics relating lo Intimidation of government employees, Act April 24, 1996, P. L

104-132, Title V111, Subtitle A, §808, 110 Slat, 1310, provides:
"(a) Findings. The Congress finds that—
"(1) threats of violence anti nets of violence against Federal. State, nnd local government employees nml
gﬂﬁ" families are increasing as the result of attempts to stop public servants from performing liteir lawful
ies;
"(2) these nets arc a danger to llte constitutional form of government of tho United Stales; nnd
"(3) mote information is needed relating to the extent and nature of the danger lo these employees and
their families so that actions can be taken to protect public servants al all levels of government in the
performance of llteir duties.
"(h Statistics, llte Attorney General shall collect data, for Ihe calendar year 1990 and each succeeding
calendar year thereafter, relating lo crimes and incidents of threats of violence and nets of violence against
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Federal Procedure L Ed:
8 Fed Proc L Ed, Criminal Procedure 522:27.

15 Fed Proc L Ed, Freedom of Information 5 38:103.

Amndur:
7 Am Jur 2d, Attorney General 88§ 45, 55.

3 Am Jur Legal Forms 2d. Aliontcy General §29:2.
Annotations:

Expunelion of federal arrest records in absence of conviction. 97 ALR Fed 652.

RaviewArtides: . .

E‘f“f@i Wizi%yiolence against women: gender and Ihe Hale Crimes Statistics Act. 17 llarv Women’s

INTERPRETIVE NOTES AND DECISIONS

V. ACTIONS

19. Expungement, generally

Former serviceman's criminal record is expunged under
court's narrow power to override 28 USCS §534(a) crime
record-keeping requirements, where serviceman, convicled of
making false credit union entries in order lo arrange loans for
dishonest friends, successfully completed 5 years™ probation,
because criminal acts he committed as credit union examiner
were small aberration from otherwise clean background and
should not prevent him from now reluming lo service of his
country in accordance with his expressed desire to be rein-,
stated to state bar and to rejoin Army Reserve as infantryman
'ip s‘i’?ﬁ%" 1€g§bia. United Slates v Smith (1990, CD Cal) 745

21. —Scope of court's Inquiry
District Court did not abuse its discretion in denying

request for expungement of petitioner's criminal records
. without holding evidentiary hearing where petitioner did not
provide court with even suggestion of existence of any facts
that would show unusual or extraordinary nature of case.
Geary v United States (1990, CAS Mo) 901 F2d 679.

22. —Federal-state comity

Ex-fclon seeking expungement of his federal conviction
can get no relief in District Court, where state expungement
statute cannot be construed as affecting federal records either
maintained or in custody of federal officers, because state
statute having such effect would conflict with express statu-
tory duty of federal officials, under 28 USCS § 534(a)(1), "to
acquire, collect, classify and preserve” criminal records.
Schwab v Gallos (1989, ND Ohio) 724 F Supp 509.

§535. Investigation of crimes Involving Government officers anti employees; limita.lons

Add:
34 CFR Part 73.

CODE OF FEDERAL REGULATIONS

RESEARCH GUIDE

AmJur:
7 Atn Jur 2d, Attorney General §55.

§538. Investigation of aircraft piracy and related violations

ube LIE&@:% %ﬁﬁuoqfég\&%gq)giagpgca@ll investigate any violation of section 46314 or chapter 465 of title 49
(Added July 5, 1994, P. L. 103-272, §4(c)(lJ, 108 Stat. 1361.)

§540. Investigation or felonious killings of Slate or local law enforcement officers

The Attorney General and the Federal Bureau of [nvestigation ntay investigate felonious killings of officials
and employees of a State or ﬁolmcal subdivision thereof'while engaged in 0r on account of thé performance
of official duties relating to the prevention, detection, investigation, or prosecution of an offense against the
criminal laws of a Stale or political subdivision, when such investigation is requested by the head of the agency
RMap'eyiagiéfe official or employee killed, and under such guidelines as the Attorney General or Itis designee

(Add.-d Nov. 18, 1988, P. L. 100-690. Title VII, Subtitle I. § 7331(a), 102 Slat. 4468.)

Am Jur:
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