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You have requested a sectional summary o f  the above-described bill. As a preliminary 
matter, please note that a sectional sum m ary o f  a bill should not be considered an 
authoritative interpretation o f  the bill - the bill itse lf is the best statem ent o f  its contents.

Section 1 of the hill is the statutory "meat" o f  the bill. A num ber o f  new sections are 
created:

AS 47.30.816 provides legislative findings;

AS 47.30.817 requires the agency having custody o f  a person who may meet the 
criteria for a sexually violent predator to report the anticipated release o f  that person to the 
Attorney General; when a report is made, the Department o f  Health and Social Services is 
required to assemble the person's records and evaluate the person and determine if  the person 
might be a sexually violent predator; if  the Department o f  Health and Social Services 
determines that the person may be a sexually violent predator the agency with jurisdiction 
o f  the person must forward that finding and the person's records to the Attorney General;

AS 47.30.818 provides the procedures the Attorney General and the superior court 
will utilize when it is alleged that a person is a sexually violent predator and requires the 
superior court to determ ine if probable cause exists that the person is a sexually violent 
predator;

AS 47.30.819 provides (1) if probable cause is found under AS 47.30.SIS, the 
procedures for trial to determine if  beyond a reasonable doubt the person is a sexually violent 
predator; (2) if the trier o f  fact determines the person is a sexually violent predator the court 
shall determine if  the person must be com m itted; and (3) that a person committed shall be 
held in a secure mental health facility;
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AS 47.30.820 provides that the department of Health and Social Services shall 
examine a committed person each year and provide the results of that examination to the 
court;

AS 47.30.821 allows for the release of the committed person if  it is no longer likely 
that the person will commit a sexually violent predatory offense if  released and for trial on 
that issue if  that likelihood is contested;

AS 47.30.822 provides that the Department of Health and Social Services is 
responsible for the costs of evaluation and treatment of committed persons; requires the 
Department of Health and Social Services to adopt regulations to implement this Act; and 
provides immunity for the state, its officers, and employees for conduct under the Act;

AS 47.30.823 authorizes the Department of Health and Social Services to release any 
relevant information concerning a sexually violent offender that is necessary to protect the 
public;

AS 47.30.824 provides definitions.

.Section 2 o f Hie bill provides an applicability section.
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IN  THE LEGISLATURE OF THE STATE OF ALASKA

TWENTY-FIRST LEGISLATURE - FIRST SESSION
B Y  T H E  S E N A T E  JU D IC IA R Y  C O M M IT T E E

Offered:
Referred:

Sponsor(s): SEN A TO R S H A LFO R D , Green, Leman, Taylor

A B ILL  

FOR AN ACT EN T ITLE D

1 "An Act providing for civil commitment of sexually violent predators."

2 BE IT  ENACTED BY TH E LEGISLATURE OF THE STATE OF ALASKA:

3
4
5
6 
7 
S 
9

10
11
12
13
14
15

*  Section 1. AS 47.30 is amended by adding new sections to read:
Article 9A. Commitment of Sexually Violent Predators.

Sec. 47.30.816. Findings. The legislature finds that a small but extremely 
dangerous group of sexually violent predators exist who do not have a mental disease 
or defect that renders them appropriate for the existing involuntary treatment 
procedure, AS 47.30.700 - 47.30.815, which is intended to be a short-term civil 
commitment system primarily designed to provide short-term treatment to individuals 
with serious mental disorders and then return them to the community. In contrast to 
persons appropriate for civil commitment under AS 47.30.700 - 47.30.815, sexually 
violent predators generally have antisocial personality features that are not amenable 
to existing mental illness treatment methods, and those features render them likely to 
engage in sexually violent behavior. The legislature further finds that the likelihood 
of engaging in repeat acts of predatory sexual violence is high among this group. The
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existing involuntary treatment procedure, AS 47.30.700 - 47.30.815, is inadequate to 
address the risk to reoffend because during confinement these offenders do not have 
access to potential victims and, therefore, will not engage in specific overt acts 
evidencing their risk of harm to others during confinement as required by the 
involuntary treatment procedure for continued confinement. The legislature further 
finds that the prognosis for curing this group of sexually vioient offenders is poor, the 
treatment needs of this population are very long term, and the treatment methods for 
this population are very different than the traditional treatment methods for people 
appropriate for commitment under the involuntary treatment procedures.

Sec. 47.30.817. Screening and notice to attorney general before release,
(a) When it appears that a person may meet the criteria for a sexually violent 
predator, the agency with custody shall request a referral examination by the 
department, and give written notice to the attorney general, three months before the 
anticipated release from confinement of the person. The criteria to be used by the 
agency with custody to evaluate a person for referral under this subsection shall be 
developed by the department in cooperation with the Department of Law and the 
Department of Corrections.

(b) When a referral has been made to the department under (a) of this section, 
the department shall assemble the person's criminal records, juvenile records, and any 
other information that is relevant to evaluate the person according to standards adopted 
by the department for screening a person who may be a sexually violent predator. 
The standards for screening persons referred under (a) of this section shall be adopted 
by the department in consultation with the Department of Law and the Department of 
Corrections. Notwithstanding any other provision of law, all records in the custody 
of a state agency requested by the department for the referral examination shall be 
provided to the department. The department shall complete the referral examination 
within 30 days and shall forward the results of the examination to the agency with 
custody and to the attorney general. If  the department determines that the person may 
be a sexually violent predator or upon the request of the attorney general, the agency 
with custody shall provide the following information to the attorney general:

(1) information concerning an anticipated plan for employment,
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1 residence, conditions of release, and supervision if the person is released as scheduled;
2 (2) a summary of the person's institutional adjustment and any
3 treatment received;
4 (3) th? results of the referral evaluation under this section, including
5 the documents obtained by the department for use in the evaluation;
6 (4) reports of any previous mental health examination of the person.
7 (c) In this section, "agency with custody" means the department with the
8 authority to direct the release of a person serving a sentence or term or period of
9 confinement.

10 Sec. 47.30.818. Sexually violent predator petition; filing; judicial
11 determination; evaluation, (a) The attorney general may file a petition .a the
12 I superior court alleging that a person is a sexually violent predator and stating sufficient
13 facts to support the allegation when it appears that the person may be a sexually
14 violent predator and it appears that
15 (1) the term of confinement of a person who has been convicted of a
16 sexually violent offense is about to expire or has expired;
17 (2) the term of confinement of a person found to have committed a
18 sexually violent offense as a juvenile is about to expire or has expired;

|i •**19 (3) a person who has been charged with a sexually violent offense and
20 who was determined to be incompetent to stand trial is about to be released or has
21 been released; or
22 (4) a person who has been found not guilty by reason of insanity of a
23 sexually violent offense is about to be released or has been released.
24 (b) Upon the filing of a petition, notice shall be provided to the person and the
25 court shall schedule a hearing within 72 hours at which the person has a right to
26 appear. At the hearing, the judge shall determine whether probable cause exists to
27 believe that the person named in the petition is a sexually violent predator. I f  probable
28 cause is found, the judge shall direct that the person be taken into custody, and the
29 person shall be transferred to an appropriate facility for an evaluation as to whether
30 I the person is a sexually violent predator. The evaluation shall be conducted by a
31 | person professionally qualified to conduct the examination assigned or retained by the
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department. The results of the examination conducted under this section are 
admissible in all further proceedings conducted under AS 47.30.816 - 47.30.824.

Sec. 47.30.819. Trial; rights of parties; determination; commitment 
procedures, (a) Within 60 days following a judicial determination of probable cause 
under AS 47.30.818, the court shall conduct a trial to determine whether the person 
is a sexually violent predator. The trial may be continued upon the request of either 
party and a showing of good cause or by the court on its own motion in the interests 
of justice and when the person will not be substantially prejudiced. At all stages of 
the proceedings under AS 47.30.816 - 47.30.824, a person who is the subject of a 
petition filed under AS 47.30.818 is entitled to the assistance of counsel, and, if the 
person is indigent, the court shall appoint counsel under A S  18.85 to represent the 
person. A person examined under AS 47.30.818(b) may retain experts or professionals 
to perform an examination on the person’s behalf; the expert or professional shall be 
permitted reasonable access to the person for the purpose of an examination, and to 
all relevant medical and psychological records and reports. Upon motion of the person 
or the attorney general, or on the court’s own motion, the trial shall be before a jury.
I f  no motion is made, the trial shall be before the court.

(b) The court rr  jury shall determine, beyond a reasonable doubt, whether the 
person is a sexually violent predator. If  trial is to a jury, the jury must make the 
determination unanimously. Upon a determination that the person is a sexually violent 
predator, the court shall consider less restrictive alternatives to confinement and 
whether these alternatives, if any, will adequately protect the public so it is safe for 
the person not to be confined and will prevent the person from committing a sexually 
violent predatory offense. If  the court determines that the less restrictive alternatives 
will not (1) adequately protect the public so it would be safe for the person to be at 
large, or (2) prevent the person from committing a sexually violent predatory offense, 
the court shall order the person committed to the custody of the department for control, 
care, and treatment until the person’s mental illness has so changed that the person is 
safe to be at large. If  the court or jury is not satisfied beyorfd a reasonable doubt that 
the person is a sexually violent predator, the court shall direct the person’s release 
from the custody of the department.
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(c) If  the state files a petition under AS 47.30.816 - 47.30.824 to commit a 
person who has been charged with a sexually violent offense and been found 
incompetent to be tried for the offense, the trier of fact, in conjunction with the 
commitment proceeding, shall make a determination beyond a reasonable doubt 
whether the person committed the offense charged. The finding that the person 
committed the offense may not be used for another purpose than for consideration of 
commitment. I f  the trier of fact finds that the person committed the offense, the trier 
of fact may proceed to determine whether the person is a sexually violent predator 
under this section.

(d) The department shall confine a person who is ordered committed under 
AS 47.30.816 - 47.30.824 in a secure treatment facility. The department may contract 
with a public or private entity inside or outside the state for the confinement of persons 
committed under AS 47.30.816 - 47.30.824. Persons committed to the department 
under AS 47.30.816 - 47.30.824 shall be segregated at all times from other persons 
under the supervision of the department and may not be confined in a state-operated 
facility providing services to other persons under the supervision of the department. 
The department may not confine a person committed under AS 47.30.816 - 47.30.824 
in a correctional facility or institution operated by the Department of Corrections. This 
subsection does not prohibit the department from confining a person committed under 
AS 47.30.816 - 47.30.824 in a treatment facility operated by the department and 
located within or on the grounds of a correctional facility or in a specialized secure 
facility operated by the department on the grounds of a mental health facility provided 
the specialized secure facility provides services exclusively to persons confined under j 
AS 47.30.816 - 47.30.824. Persons confined in a treatment facility within or on the 
grounds of a correctional facility shall be segregated at all times from the inmates of 
the correctional facility. Following confinement of the committed person, the 
department shall inform the person of the person’s rights under AS 47.30.821. The 
involuntary detention or commitment of a person under AS 47.30.816 - 47.30.824 shall 
conform to the constitutional requirements for care and treatment.

Sec. 47.30.820. Annual examination. The department shall provide an 
examination of the current mental condition of a person committed under
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AS 47.30.816 - 47.30.824 at least once each year. In addition to the annual 
examination provided by the department, the person may retain a qualified expert or 
a professional to examine the person, and the expert or professional shall have access 
to all records concerning the person. The results of the examination shall be provided 
to the court that committed the person.

Sec. 47.30.821. Petition for release, (a) If  the commissioner determines that 
the person’s mental illness has so changed that the person is safe to be at large and is 
not likely to commit a sexually violent predatory offense if released, the commissioner 
shall authorize the person to petition the court for release. The petition shall be served 
upon the attorney general as the attorney for the state. The court, upon receipt of the 
petition for release, shall order a hearing within 45 days. The state has the right to 
have the petitioner examined by an expert or professional person of the state's choice. 
The hearing shall be before a jury if demanded by either the petitioner or the state. 
The burden of proof is upon the state to show beyond a reasonable doubt that the 
petitioner’s mental illness remains such that the petitioner is not safe to be at large and 
that, if discharged, is likely to commit a sexually violent predatory offense. If  the 
hearing is before a jury, the jury must make this determination unanimously.

(b) This section does not prohibit the person from otherwise petitioning the 
court for discharge without the commissioner’s approval. The commissioner shall 
provide the committed person with an annual written notice of the person’s right to 
petition the court for release over the commissioner’s objection. The no'ice must 
contain a waiver of rights. The commissioner shall forward the notice and waiver 
form to the court with the annual examination. If  the person does not affirmatively 
waive the right to petition, the court shall hold a show cause hearing to determine 
whether facts exist that warrant a hearing on whether the person’s condition has so 
changed that the person is safe to be at large and is not likely to commit a sexually 
violent predatory offense if discharged. The committed person has the right to have 
an attorney represent the person at the show cause hearing and, if the person is 
indigent, the court shall appoint counsel under AS 18.85 to represent the person. The 
committed person is not entitled to be present at the show cause hearing. If  the court 
at the show cause hearing determines that probable cause exists to believe that the
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person’s mental illness has so changed that the person is safe to be at large and is not 

likely to commit a sexually violent predatory offense if discharged, the court shall set 

a hearing on the issue. At the hearing, the committed person is entitled to be present 

and to the benefit of all constitutional protections that were afforded to the person at 

the initial commitment proceeding. The attorney general shall represent the state and 

has the right to a jury trial and to have the committed person evaluated by experts 

chosen by the state. The committed person may also have experts evaluate the person 

on the person’s behalf. The burden of proof at the hearing is upon the state to prove 

beyond a reasonable doubt that the committed person’s mental illness remains such 

that the person is not safe to be at large and, if released, is likely to commit a sexually 

violent predatory offense.

(c) If a person has previously filed a petition for discharge without the 

commissioner’s approval and the court determined, either upon review of the petition 

or following a hearing, that the petitioner’s petition was frivolous or that the 

petitioner’s condition had not so changed that the person was safe to be at large and 

was not likely to commit a sexually violent predatory offense if discharged, the court 

shall deny the subsequent petition unless the petition contains facts upon which a court 

could Find that the condition of the petitioner has so changed that a hearing is 

warranted. Upon receipt of a second or subsequent petition from a committed person 

without the commissioner’s approval, the court shall review the petition and determine 

if the petition is based upon frivolous grounds and, if so, shall deny the petition 

without a hearing.

Sec. 47.30.822. Duties of department; regulations; immunity, (a) The

department is responsible for costs relating to the evaluation and treatment of persons 

committed to its custody under the provisions of AS 47.30.816 - 47.30.824. 

Reimbursement may be obtained by the department for the cost of care and treatment 

of persons committed to its custody under AS 47.30.819.

(b) The department may adopt regulations to implement the provisions of 

AS 47.30.816 - 47.30.824. The department shall consult with the Department of Law 

and the Department of Corrections when adopting regulations.

(c) The state, agencies of the state, employees of agencies of the state, and
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-7- CSSB 2(JUD)
N e w  T e x t  U n d e r l i n e d  (D E L E T E D  T E X T  B R A C K E T E D ]



21

22

23
24
25
26
27
28
29
30
31

officials are immune from liability for conduct under AS 47.30.816 - 47.30.824 except 

that this subsection does not preclude liability for civil damages as a result of gross 

negligence or reckless or intentional misconduct.

Sec. 47.30.823. Release of information authorized. Notwithstanding any 

other provision of law and in addition to any other information required to be released 

under AS 47.30.816 - 47.30.824, the department may release relevant information that 

is necessary to protect the public concerning a specific sexually violent predator 

committed under AS 47.30.816 - 47.30.824.

Sec. 47.30.824. Definitions. In AS 47.30.816 - 47.30.824,

(1) "mental illness" has the meaning given in AS 12.47.090;

(2) "predatory" ireans that acts are directed towards

(A) strangers;

(B) individuals with whom a relationship has been established 

or promoted for the primary purpose of victimization; or

(C) family members if the familial relationship has been

exploited for the purpose of victimization; in this subparagraph "family

member" means a person who

(i) is related up to the fourth degree of consanguinity,

whether of the whcle or half blood or by adoption computed under the

rules of civil law; or

(ii) lives in the same household;

(3) "sexually violent offense" means an act that is

(A) a violation of AS 11.41.410, 11.41.420(a)(1), or 11.41.434 - 

11.41.438, or a felony offense in this or another jurisdiction formerly, or

currently, having elements similar to AS 11.41.410, 11.41.420(a)(1), or

11.41.434 - 11.41.438;

(B) a violation of AS 11.41.100, 11.41.110, 11.41.200, or

11.41.300, or a felony offense in this or another jurisdiction formerly, or

currently, having elements similar to AS 11.41.100, 11.41.110, 11.41.200, or

11.41.300 if the state proves beyond a reasonable doubt, in civil commitment 

proceedings under AS 47.30.816 - 47.30.824, that, during the course of the
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1 || offense, the per;on engaged in or intended to engage in sexual penetration,

2 || sexual contact, t r sexually gratifying conduct; or

3 || (C; a violation of AS 11.31.100 - 11.31.120, or a felony offense

4 II in this or another jurisdiction formerly, or currently, having elements simila

5  || to AS 11.31.HO - 11.31.120, that is an attempt, criminal solicitation, or

6 || conspiracy to commit one of the felonies designated in (A) or (B) of this

7 || paragraph;

8 || (4) "sexually violent predator" means a person who

9 || (A) has been

10 || (i) convicted of a sexually violent offense;

11 || (ii) found to have committed a sexually violent offense

12 || as a juvenile;

13 || (iii) charged with a sexually violent offense and who

14 || was determined to be incompetent to stand trial under AS 12.47.100; or

15 || (iv) found not guilty by reason of insanity of a sexually

16 || violent offense under AS 12.47.040; and

17 || (B) suffers from a mental illness that makes the person

18 || substantially likely to commit a sexually violent predatory offense.

19 || * Sec. 2. APPLICABILITY. This Act applies to all acts committed before, on, or after the

20 || effective date of this Act.
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FISCAL NO TE

A N A L Y S IS : (con tinued )

This fiscal note is predicated on the assumption that the Public Defender will provide 
representation in 80% of cases and the Office of Public Advocacy, because of inevitable 
conflicts of interest, will provide representation in 20% of such cases. Based on the Department 
of Law’s projection of five cases per year this means that OPA would provide representation in 
but one case each year. Because OPA will have represented the child victims in many of these 
cases, this fiscal note further assumes that such cases will be handled by OPA contract attorneys.

All agencies involved in these cases, as well as the courts, will perceive them as the equivalent of 
murder cases because of the high stakes involved. Litigation of these petitions will be seen as 
the second step on the road to a life sentence for many offenders.

The litigation will include not only the underlying offense but will require an in-depth 
investigation of the defendant's personal and educational background, contacts with the justice 
system, and prior treatment. Of course, the primary issue will revolve around the efforts of 
experts to predict future behavior -  a highly debatable proposition.

Based on OPA’s prior experience with murder cases we would estimate a minimum average 
lawyer representation cost of $40.0. Like the Department of Law, we estimate that the initial 
cost for experts in the first few cases considered under this will be at least $50.0. Witness travel 
and investigation will also be a significant cost.

Experience in Washington State indicates that there cases are regarded as second in importance 
only to capital cases by both parties. In fact, two lawyers are commonly assigned to each side in 
Washington. One 1997 case cost the defense $68.5 for one year.

In every case in which the state prevails, OPA will be responsible for paying for appellate 
counsel. In the first years of the statute’s operation this representation will include numerous 
constitutional and statutory challenges. Once the Alaska Supreme Court -  and perhaps federal 
courts as well -  have settled the fundamental issues, the average cost of appeals would probably 
drop from $ 12.0 to $7.0 per case.

Annual reviews, of course, pose a separate and distinct fiscal issue. The fact that the court may, 
under the statute, find a particular application ultimately frivolous does not mean that OPA 
would not be obliged to pay the cost of counsel to litigate the action. Assuming legal costs of 
$5.0 and expert costs of $2.5 per annual review, these costs will accumulate year after year.

S T A T E  O F  A LA SK A  B IL L  N O . SB 2
1999 L E G IS L A T IV E  SE SSIO N



Revision Date/Time (Note if correction) ________________________________ Dept. Affected Department of Corrections
Title An Act providing for the civil commitment of B R U  A d m in istra tio n  and  O peratio ns
sexually violent predators.  Component All
Sponsor Senator Halford____________________________________________

Requester Senate Jud iciary__________________________________________Component Seria l No. #0694 ~

Expenditures/Revenues___________________________(Thousands of Dollars)____

F I S C A L  N O T E

STATE OF ALASKA BILL NO. SB 2
1999 LEGISLATIVE SESSION --------------------------

Note: Amounts do not include inflation unless otherwise noted below.
O P ER A T IN G  E X P E N D IT U R E S F Y  2000 F Y  2001 F Y  2002 F Y  2003 F Y  2004 F Y  2005
Personal Se rv ices 154.7 154.7 154.7 154.7 154.7 154.7
Travel 8 .0 8 .0 8 .0 8 .0 8 .0 8.0
Contractual 1.5 1.5 1.5 1.5 1.5 1.5
Supplies 1.5 1.5 1.5 1.5 1.5 1.5
Equipment 9 .0 0.0 0 .0 0 .0 0 .0 0 .0
Land & Structures
Grants & C laim s
M iscellaneous

T O T A L  O P ER A T IN G 174.7 165.7 165.7 165.7 165.7 165.7

C A P IT A L  E X P E N D IT U R E S  I j I

C H A N G E IN R E V E N U E S  ( ) | | |

FUND S O U R C E (Thousands of Dollars)
1002 Federal Receipts
1003 G F  Match
1004 G F 174.7 165.7 165.7 165.7 165.7 165.7
1005 GF/Program  Receipts
1037 GF/Mental Health
Other (Specify Type)

T O T A L 174.7 165.7 165.7 165.7 165.7 165.7

E stim ate  o f an y  cu rren t ye a r (F Y 9 9 ) c o s t : 0 .0

PO SIT IO N S
Full-time 3 3 3 3 3 3
Part-time
Temporary

A N A L Y S IS : (Attach a separate page i f  necessary)

Section 1 of SB 2 requires the Department of Corrections to pre-screen offenders who might meet the 
criteria for a sexually violent predator. The DOC will be the first agency in most cases to assess 
potentially sexually violent predators and will provide its findings and related records to the Dept, of 
Health and Social Services. This will require 3 new full time positions; One (1) Mental Health Clinician III, 
one (1) Admin Clerk III, and one (1) Admin Clerk II. After the screening process, offenders who appear to 
meet the definition of a Sexually Violent Predator will be referred to thetlept. of Health and Social 
Services for a thorough referral examination. : •'

Prepared by Bruce R ichards Phone 465-3307
Division Com m issioner's Office___________________ _________________________ -  Date/Time 1/25/99 9 :05  AM___________

Approved by Com m issioner Margaret M. Pugh M g J to Q > ja S . U .  B J L .  D a le  L 2 £ ± 3 3 __________
Agency Department o f Corrections__________________  vS o

P R E P A R E R  TO  P R O V ID E  A L L  D ISTR IB U TIO N  C O P IE S  TO  G O V E R N O R 'S  L E G IS L A T IV E  O F F IC E
F o r  fu r th e r d istribu tion in fo rm a tion , c a ll th e  G o v e rn o r 's  L eg is la tiv e  O ffic e  
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STATE OF ALASKA
1999 LEGISLATIVE SESSION

BILL NO. SB2

Revision Dato:
Title: C o m m i tm e n t  o f  S e x u a l ly  V io le n t  P r e d a to r s

Spon so r: H a l f o r d ,  D o n le y , G r e e n ,  L e m e n ,  T a y lo r  
R equesto r: S e n a t e  ( J l I D ) __________________________________

Dept. A ffected : H e a l th  a n d  S o c ia l  S e rv ic e s

BRU: I n s t i t u t i o n s  a n d  A d m in is t r a t io n

Com ponen t: A la s k a  P s y c h ia t r i c  I n s t i t u t e  

C O M PO N EN T  S E R IA L  NO . J311____________
See also (SN #):_______________

E x p e n d i t u r e s / R e v e n u e s : P 'h ou sand s o f D o lla rs )
O P E R A T IN G FYOO F Y 0 1 F Y 0 2 F Y 0 3 F Y 0 4 F Y 0 5
PERSO N A L  S E R V IC E S
TRAVEL
CO NTRACTUAL
S U P P L IE S
EQ U IPM EN T
LAND & S T R U C T U R E S
G RANTS , CLA IM S
M ISCELLA N EO US

4 8 .0 4 9 .4 2 3 3 . 7 2 4 0 .7 2 4 8 . 0 2 5 5 . 4
4 .5 4 . 6 8 .8 9 .0 9 .3 9 .6

6 1 9 .0 1 ,2 3 9 .1 1 ,8 4 5 .6 2 ,4 4 2 .1 3 , 0 4 3 . 7 3 , 6 4 5 . 2
5 .0 5 . 2 1 0 .3 1 0 .6 1 0 .9 1 1 .3

1 0 .0 5 . 0 5 .0

4 0 . 0 1 4 0 .2 2 4 3 .4 3 4 9 .7 4 5 9 .2 5 7 2 . 0

TOTAL O PE RA T IN G 7 2 6 .5 1 , 4 3 8 . 5 2 , 3 4 6 . 8 3 ,0 5 7 .1 3 ,7 7 1 .1 4 , 4 9 3 . 5

Ic a p it a l  E X P E N D IT U R E S  P la c e h o ld e r  i I

ICHA NGES IN R E V E N U E S  ( ) I i

F U N D  S O U R C E  (T hou sand s o f D o lla rs )
1 0 0 2  F ed e ra l R ece ip ts
1 0 0 3  G F  Match
1 00 4  GF
1 0 0 5  G F /P rog ram  R ece ip ts  
1 0 3 7  GF/M enta l H ea lth  
O ther (p le a s e  sp ec ify )

7 2 6 . 5 1 , 4 3 8 . 5 2 , 3 4 6 . 8 3 ,0 5 7 .1 3 ,7 7 1 .1 4 , 4 9 3 . 5

TOTAL 7 2 6 .5 1 , 4 3 8 . 5 2 , 3 4 6 . 8 3 ,0 5 7 .1 3 ,7 7 1 .1 4 , 4 9 3 . 5

P O S IT IO N S :
FULL-T IM E 1 1 2 .  > m Z x zx z y
PART-T IM E
TEM PO R A R Y

E stim a te  o f  a n y  c u r r e n t  y e a r  (F Y 9 9 ) c o s t : SO.O

A N A L Y S IS : (Attach a separate page If necessary)

Fiscal Assumptions:

1. This fiscal note assum es DHSS/API staff will provide 20 evaluations yearly under A S  47.30.818, resulting In only 4 
commitments yearly; under these assumptions, then, the number of persons committed to D H SS custody as a sexually 
violent predator wiH-increase by a total of 4 each year, so that the number of predators In D H SS custody by the end of the 
first year (FY99) is 4; 8 by the end of FYOO and 12 by FY01 , etc. This increment In the number of predators In DHSS 
custody significantly Increases DHSS costs in a very short time, because the same new 20 evaluations must be 
performed each year, but the required annual review evaluations of predators already committed to DHSS custody 
increases the workload until, effectively it Is clear that the annual reviews of persons previously committed as sexually 
violent predators, combined with evaluations of prisoners soon to be released for a determination as to whether they meet 
the commitment criteria as a predator, will require full-time professional staff to maintain the program of Initial screening 
referrals, evaluations, and annual reviews required by this bill

Prepared by: 
Division:

Approved by Commissioner: 
Agency:

L e o n a r d  A b e l ,P h .D .

M e n ta L H e q l th  a n d  D.

Phone: 907-269-7103 
Date: 01/22/99

K a r e n  P e r d u e ,  C o m m is s io n e r

D e p a r t m e n t  o f  H e a l th  &  S o c ia l  S e rv ic e s

Date:

P R E P A R E R  T O  P R O V ID E  A L L  D IS T R IB U T IO N  C O P IE S  T O  G O V E R N O R ’ S  L E G IS L A T IV E  O F F IC E
For further distribution Information, call the Governor’s  Legislative Office
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ANALYSIS (cont.):

2. Th is fiscal note assu m es that a person determined after trial to be a sexually violent predator will not be treated and 
cared for at A laska Psychiatric Institute; therefore, the treatment and twenty-four hour care  required by this bill for all 
persons committed to D H S S  custody a s  sexually violent predators will be contracted out. Prelim inary research 
indicates that such a contract would cost $400.00 per day. $400 x  365 days x  4 persons totals $579,200. While first 
year start up delays m ay not see  this total cost achieved in FY 9 9 , this will be the annual cost once the program is up 
and running; an annual adjustment factor of 3%  has been added beginning in FYOO. It should be further noted that 
these costs multiply by a  factor of four each year, a s  persons newly determined to meet commitment criteria are 
identified and sent for treatment. The  State will, through a competitive R F P  process, attempt to get the lowest per day 
cost available to treat and care lor this difficult, risk-intensive population of individuals. If a contract cannot be 
successfully negotiated, the cost of this program will be significantly effected.

It should be noted, that even if D H S S  contracts out of the treatment and care of committed predators, that the 
screening referrals, evaluations, and annual reviews will have to be done by the State and in-state, a s  will any hearings 
related to any petitions for re lease filed by committed predators. All the screenings, evaluations, trials, reviews, and 
hearings anticipated by this legislation will take significant time and m ay well require at som e point in the not-too-distant 
future that the State invest in the purchase and renovation or construction of a facility, in order to house and care for 
those inmates and predators attending to the various evaluations and legal p rocesses required by this bill, even if the 
State alw ays contracts out the treatment portion of this business.

However, despite the inappropriateness of housing at API those persons found to be sexually violent predators, this bill 
will require, prior to an actual commitment determination, that when a  court determines that there is probably cause  to 
believe that an inmate is  a sexually violent predator, that the Inmate be transferred to A P I's  forensic unit for the 
purpose of an evaluation by A P I staff. The  person will be housed on A P I's  forensic unit during the approximately four 
weeks required for the evaluation and then up until the person h as gone to trial and a determination has been made as 
to whether the inmate is to be committed to D H SS  a s  a sexually violent predator (a process that, at minimum, will take 
at least three months). Once a  formal determination as to commitment status is made at trial the person found to be a 
sexually violent predator will be transferred to the facility with whom D H SS  has contracted to treat and care for these 
persons.

It is our view that A P I will be able to provide space for this serv ice  for a maximum of two fiscal years. At that point, 
both because of long-standing API 2000 Project plans and the significant number of inm ates and predators involved in 
either evaluations or annual review s and the attendant legal proceedings, A P I will no longer have sufficient beds to 
house the inm ates and predators impacted by this bill.

3. At least initially, during the first two fiscal years, this fiscal notes assum es the use existing API psychiatrists and 
psychologists for the performance of the screening referrals, formal evaluations, and commitment reviews; we have, 
from the outset, added one administrative assistant to handle the significant paper work, scheduling complexities, and 
tracking required by this bill. However, beginning In FY01 or F Y 0 2 , we believe that the screening, evaluation, and 
review activities in this bill will require the employment of a full-time forensic psychologist. The  staffing cost assumption 
are based on current State of A laska sa larie s; costs are adjusted 3%  each year.

4. The  fiscal note assu m es that travel associated with inmate or predator screening referrals, evaluations, and annual 
reviews should be contained in the G rants line of the budget. T rave l costs in the Grants line includes in-state costs for 
API staff to travel from A P I to various DO C facilities for the first referral screening of identified inmates by AP I staff 
$20.0), as well a s  for the cost of escorted travel when transferring a  committed predator to the treatment facility (round- 
trip costs of $2 .0  per person). The  cost of travel to API by inm ates, where the court has found that probably cause  
exists to believe that an inmate m ay be a sexually violent predator and must be transferred to API for evaluation would 
be borne by D O C . Following commitment as  a predator, and upon time for that predator's annual review, the cost of 
transporting the predator, with escorts, from their place of treatment back to Anchorage must also be factored In (round 
trip costs of $2 .0  per person).
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A N A L Y S IS  (c o n t .) :

5. This fiscal note assum es, in accordance with Sec. 47.30.822 of SB 2, that DHSS m ust pay costs relating to the 
evaluation of persons previously committed to its custody as  a sexually violent predator. Therefore, this fiscal m te  
includes funds to pay for costs of evaluations, and testimony for experts hired by the defense in annual reviews and 
petition for release c a se s . Cost estim ates are based  on 4 annual evaluations per year, beginning in FYOO, at $200 per 
hour for 30 hours, and  5 hours for hearing preparation and testimony at $300 per hour. Additionally, estim ates include 4 
petition for release hearings that would involve a similar number of hours for evaluation, preparation and testimony for 
such a hearing. The costs of these review evaluations will increase by an Increment of four each  year, as  the predator 
population increases.

6. This fiscal note a ssum es that API will have access  to forensic experts for consultative purposes, assum ing $250 per 
hour for up to 10 hours per month ($250 per hour X 10 hours X 12 months, equals $30.0).

7. In addition, sep ara te  from travel costs, there exists inmate and predator transportation costs, to pay for the cost of 
hiring security transport for the inmates and predators who must appear in court for probable cause hearings, 
commitment trials, review hearings, etc. API does not presently provide security escorts, as  all transportation for its 
forensic patients are  arranged DOC, the S tate Troopers, or Anchorage Police Department. Although civilly committed, 
predators will require significant safeguards to ensure public safety and to avoid the possibility of escap es. Therefore, a 
transport service will have to be developed and budgeted for DOC or Public Safety to defray the costs of transport.

8. This fiscal note assum es, beginning FY01, that the DHSS will approach the Legislature with capital request to provide 
the housing necessary  to hold those inm ates and predators being evaluated. Within four years of passag e  of this 
legislation the S tate will confronted with the annual 20 evaluations of inmates who may m eet commitment criteria as a 
sexually violent predator, plus the 16 annual reviews and at least 10 petition for re lease hearings and reviews, each of 
which will require housing in Anchorage for a  minimum of 90 days, but more likely 120 or more days, meaning that the 
State must have a c c e ss  to at least a  30 to 40 bed facility to hold these persons.

W hether the S tate should opt to construct a facility, or attempt to contract for the beds, is a  policy question for future 
consideration, but there is little doubt such a facility or the beds will be required within only a few years of passag e  of 
this legislation. DHSS has placed trn  word “Placeholder" in the capital expenditure line, to direct the present Legislature 
to the fact that a  decision point lies a io a d , and that a large capital expense is one option at that time. If the cost of 
housing inm ates and  predators is handled by contracting out this service, only the cost of housing the inmates held for 
evaluation would constitute an additional cost, since the $400 a day treatment cost anticipated above for an entire year 
could be split betw een the treatment facility and the facility providing housing while the predator is receiving his or her 
annual review or re lease hearing.
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Position Title
A dm inistrative A ssis tan t

No. ofPositio Range/Step Bargaining Uni 
1 13B /C  GGU

t Bill No. SB2

Time Status Staff Months 
FTE 12.0

Location
AWA

Election District

TYPE of EXPENDITURE AMOUNT Justification

Salary ,33.9 Position would b e  re sp o n sib le  for tracking all referrals from DOC, a s se m b la g e  of all 
criminal a n d  juvenile reco rd s, a n d  all o th e r d o cu m en ts  re levan t to th e  referral ex am s, 
a tto rney  g e n e ra l review s, a n d  form al evaluations. In addition, position would b e  
responsib le  for tracking a!! p e rso n s  referred  for review s a n d  evaluations, a s  well a s , 
following com m itm ent a s  a  se x u a l p redato r.

Benefits 14.1

Premium Pay

Other

Total Personal Services (100) 48 .0

100 Travel 2 .5

1 200 Contractual 5 .0

I 300 Supplies 5.0

500 Equipment 5 .0

Other

Total Cost 65 .5

FUNDING SOURCE for TOTAL COST

1002 Federal Receipts

1003 GF Match

1004 GencraiFund

1005 GF/Program Receipts

1037 GF/Mental Health 65 .5

1007 I/A Receipts

1061 CIP Receipts

Other ( )

REQUEST for 
NEW POSITION

AGENCY: Health and Social Services FYOO
BRU: Institutions and Administration Page: 1

COMPONENT: Mental Health & Dev. Dis. Admin. Revision Date:

FlscnlnolO_SB2.xls (rov 6/95) 1/22/99 « 1:14 PM



Position Title
MH Clinician IV-Forensic Psychologist

No. of Positio 
1

Range/Step
23-C

Bargaining Unit Bill No.
GGU

SB2

Time Status 
FTE

T
Staff Months 
12.0

Location
EBA

Election District 
50

TYPE of EXPENDITURE

Salary

Benefits

Premium Pay

Other

Total Personal Services (100)

100 Travel

200 Contractual

300 Supplies

500 Equipment

Other

Total Cost

FUNDING SOURCE for TOTAL COST

1002 Federal Receipts

1003 GF Match

1004 General Fund

1005 GF/Program Receipts

1006 GF/Mental Health Trust

1007 I/A Receipts

1061 CIP Receipts

Other ( )

AMOUNT

65.1
20.8

85.9
4.0
5.0
5.0
5.0

104.9

104.9

Justification

This fiscal note assumes DHSS/API stall will provide 20 evaluations yearly, resulting in 
only 4 commitments yearly; under these assumptions, then, the number of persons 
committed to DHSS’ custody as a sexually violent predator will increase by a total of 4 
each year, so that the number of predators in DHSS custody by the end of the first year 
(FY99) is 4,8 by the end of FYOO, 12 in FY01, etc. This increment in the number of 
predators in DHSS’ custody significantly increases DHSS costs in a very short time, 
because the same new 20 evaluations must be performed each year, but the required 
annual review evaluations of predators already committed to DH&SS custody increases 
the workload until, effectively it is clear that the annual reviews of persons previously 
committed as sexually violent predators, combined with evaluations of prisioners soon 
to be released for a determination as to whether they meet the commitment criteria as 
a predator, will require full-time professional staff to maintain the program of initial 
screening referrals, evaluations, and annual reviews required by this bill.

REQUEST for 
NEW POSITION

AGENCY: Health and Social Services
BRU: Institutions and Administration 

COMPONENT: Alaska Psychiatric Institute
Page: 2

Revision Date:

FYOO

Fiscalnrte_SB2.xls (rev 6/95) 1/22/99 O 1:14 PM



• STATE OF ALASKA
1999 LEGISLATIVE SESSION

FISCAL N O TE
BILL NO. SB 2

Revision Date/Time (Note if correction)_______________
Title: "An Act providing for the civil commitment of sexually
violent predators"_______________________________
Sponsor: Senator Halford_________________________

Dept. Affected: Administration
BRU: Legal and Advocacy Services
Component: Public Defender Agency

Requestor: (S) JUD COMPONENT SERIAL NO. 1631
EXPENDITURES/REVENUES: (Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below.

OPERATING EXPENDITURES FY 2000 FY 2001 FY 2002 FY 2003 FY 2004 FY 2005
Personal Services 
Travel 
Contractual 
Supplies 
Equipment 
Land & Structures 
Grants & Claims 
Miscellaneous

163.8 236.9 297.8 335.1 356.9 356.9
6.0 9.5 13.0 13.5 14.5 14.5

113.7 83.6 104.5 109.6 112.8 112.8
3.9 5.8 7.7 8.7 9.2 9.2

19.5 8.5 9.1 9.8 10.4 4.2

TOTAL OPERATING 306.9 344.3 432.1 476.7 503.8 497.6
CAPITAL EXPENDITURES

■CHANGE IN REVENUES ( )

1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts 
1037 GF/Mental Health 
OTHER (Specify Type)

306.9 344.3 432.1 476.7 503.8 497.6

TOTAL 306.9 344.3 432.1 476.7 503.8 497.6
Estimate of any current year (FY 99) cost: $ -0- 
POSITIONS:
Full-time 3 4 5 6 6 6
Part-time 1 1
Temporary
ANALYSIS: (Attach a separate page if necessary.) 

See attached sheet.

Prepared by: Barbara K. Brink. Director 
Division: Public Defender Agency

Phone: (907) 264-4414

Approved by Commissioner:
Agency: Department of Administration

Rev 10/98

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES T O  GOVERNOR'S LEGISLATIVE OFFICE
For further distribution information, call the Governor's Legislative Office
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FISCAL NOTE

1999 LEG ISLA TIV E SESSION 

ANALYSIS: (continued)

This bill represents a major shift in criminal justice philosophy. Instead of punishing people for crimes they 
have committed, for the first time in Alaska, the state would be incarcerating people based on a prediction that 
they might commit crimes in the future. Recently, the United States Supreme Court in Kansas v. Hendricks.
117 S.Ct. 2072 (June 23, 1997), decided that similar legislation did not violate "substantive due process." 
However, Hendricks was a close (5-4) decision. If the bill passes and is challenged, the Alaska Supreme Court 
may find the dissenting opinions in Hendricks persuasive.

The premise of the bill is that there is a "small but extremely dangerous group of sexually violent predators" 
who are likely to commit sex offenses on strangers or targeted victims. The courts may find that the sciences of 
psychology and psychiatry do not have sufficient knowledge or expertise to identify who belongs in this group 
and who does not. A Task Force Report of the American Psychiatric Association recently came out against 
these commitment laws. The task force found that involuntary civil commitment of dangerous sex offenders 
who have completed prison terms distorts the traditional civil commitment process, inappropriately uses scarce 
resources allocated for mental health services, and constitutes an abuse of the primaiy purpose of the mental 
health system, treating those with mental illness. Thus, the experts on whose opinions the "sexually violent 
predator" finding must rest are unwilling and, by their own admission, unable to make the predictions called for 
in the bill.

Although the current version of the bill narrows definitions somewhat, the bill still casts a broad net. To be 
committed, a person must have been convicted as an adult or a juvenile of a "sexually violent offense" (or have 
been charged with one and found incompetent or not responsible due to a mental illness.) "Sexually violent 
offenses" include a broad range of crimes. For example, an attempt to have "sexual contact" is a "sexually 
violent offense." Although a person would also have to be found "substantially likely' to commit sexual 
offenses in the future, this element may not be all that difficult to prove, even beyond a reasonable doubt.

SEXUAL PREDATOR COMMITMENT CASES

There is a potential lifetime of involuntary commitment at stake in these cases. PDA expects that the civil 
commitment proceedings will be time-consuming and expensive. They will be the functional equivalent of 
murder cases.

The proceedings are quite complicated. First, a probable cause hearing has to be held within 72 hours after a 
sexual predator petition is filed. If probable cause is found, an evaluation by a mental health professional would 
be done. A trial will be scheduled to take place 60 days later but may be continued for good cause. Trials in 
these cares will be expensive and difficult. Experienced attorneys will need to handle them. The cases will 
involve difficult predictions of future dangerousness based on opinions of expert psychiatrists, psychologists, 
and other mental health professionals. A great deal of litigation support (paralegal, investigative, and

STATE OF ALASKA BILL NO. SB 2
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1999 L E G ISL A T IV E  SESSION

secretarial) will be needed because the cases involve determinations based on the life history of the person on 
trial.

At trial, the burden is proof beyond a reasonable doubt, the same standard as in a criminal trial. The cases 
would have most of the features of a complex criminal trial, including jury selection, opening and closing 
arguments, direct and cross-examination of witnesses, and argument on the admissibility of evidence. If a 
person is committed, he or she would have the right to appeal to the Alaska Court of Appeals or Alaska 
Supreme Court. A person committed would also have a right to petition for release. These could be filed 
multiple times, although the court would not have to hear frivolous petitions. It is also quite possible that 
persons committed will file applications for post-conviction relief trying to overturn the original convictions on 
which the commitment was based.

Effective, experienced representation would have to be provided at all levels of these complex proceedings in 
order to assure the courts that the legislation complies with substantive and procedural due process guaranteed 
by the constitution.

FISCAL IMPACT

This bill will have a substantial fiscal impact on the Public Defender Agency (PDA). Under the bill a person 
whose commitment is sought will have a right to court appointed counsel at all stages of the proceedings.

Because the bill is aimed at persons being released from jail or institutional confinement, virtually all of the 
people will be eligible for court-appointed counsel. (Also, a private attorney would want a large up-front 
payment before starting one of these cases.) We estimate that there will be conflicts of interest in about 20% of 
the cases. The Office of Public Advocacy (OPA) will be appointed to those cases.

In last year's legislative session, the Department of Corrections estimated that 160 persons will be released each 
year who have committed sexually violent offenses. The Department of Law (DOL) estimated that petitions 
would be filed in only 5 of these cases per year. (PDA has doubts about this estimate. Many of the released 
prisoners will have committed serious offenses. The public will certainly press for commitment in many cases - 
- it may well be that more than 5 petitions per year are filed.) Based on DOL's estimate, in the first year PDA 
would be appointed to 4 cases, while OPA would be appointed to 1.

In order to handle the 4 trials in the first year, PDA would need 1 Attorney IV, 1 Paralegal, and 1 Secretary in 
FYOO. This team would be based in Anchorage. In FY01 PDA would need to add an additional Attome> ill. 
This lawyer would handle appeals from commitment trials, annual review hearings, and probable cause 
hearings, as well as help the Attorney IV in the trial work. In FY02, PDA would need to add an Attorney II to 
the team. In FY03, another Legal Secretary will need to be added to handle the increased scheduling and 
litigation support. In FY04 we would need a half-time paralegal to cope with the increase in petitions for 
release from commitment and appellate work.
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Finally, PDA expects extensive litigation concerning whether a person committed under this'bill can be placed 
in an institution outside the State of Alaska. In a recent case, Brandon v. State. Department of Corrections. 938 
P.2d 1029 (Alaska 1997), the Alaska Supreme Court decided that a prisoner's rehabilitation could be affected by 
transfer to a jail outside the state. It is even more likely that a person who is civilly committed v/ould have a 
right to placement inside the state if treatment would be adversely affected.
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F I S C A L  N O T E

Revision Date/Time (Note if correction) ______________
Title An Act providing for civil commitment of

STATE OF ALASKA
1999 LEGISLATIVE SESSION

BILL NO. SB 2

sexually violent predators.

Dept. Affected
[B R U  |_______
Component O SPA

Law
Criminal Division

Sponsor
Requestor

Senator Halford
Senate Judiciary Committee

E x p e n d itu re s /R e v e n u e s

Component Serial No. 

(Thousands of Dollars)
2203

Note: Amounts do not include inflation unless otherwise noted below
O PERATIN G  EX P EN D ITU R ES FY  2000 F Y  2001 FY  2002 FY  2003 FY  2004 FY  2005
Personal Services 300.2 356,3 412.5 468.6 506.4 506.4
Travel 6.0 6.2 6.4 6.6 6.7 6.7
Contractual 145.5 110.3 123.1 132.0 135.9 135.9
Supplies 4 6 5.5 6.3 7.2 7.8 7.8
Equipment 26.0 6.5 0.0 13.0 6.5 0.0
Land & Structures
Grants & Claims
Miscellaneous

T O T A L  O PERATIN G 482.3 484.9 548.4 627.4 683.3 656.8

C A P ITA L EX P EN D ITU R ES

CHAN GE IN R E V E N U E S  (

FUND S O U R C E (Thousands of Dollars)
1002 F e d tral Receipts
1003 G F  Match
1004 G F
1005 GF/Program Receipts 
1037 GF/Mental Health 
Other (Specify Type)

482.3 484.9 548.4 627.4 663.3 656.8

TO TA L 482.3 484,9 548.4 627.4 663.3 656.8

Estim ate o f any current year (FY99) co st: 

POSITIONS
Full-time 4 5 5 6 6 6
Part-time 1 2 2
Temporary

A N A LY S IS : (Attach a separate page i(necessary)
SB 2 provides a method for the civil commitment of sexually violent predators upon completion of their criminal 
sentence, The Department of Law would have the responsibility of seeking civil commitment through the courts.
The Department of Corrections estimates that approximately 160 sex offenders would likely be released each year. 
The Department of Law anticipates filing for civil commitment on approximately 2 to 3 percent in light of the narrow 
definition of "sexual predator" contained in this bill, For the purposes of this fiscal analysis, the department assumes 
that it would seek civil commitment for 4 to 5 offenders a year. Further, all cases would go to trial, and 4 individuals 
would actually be committed.
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The bill further provides each committed individual an opportunity to petition for release 
and the Department of Health and Social Services must conduct an examination of the 
person's mental condition annually. These petitions could result in a jury trial, if the 
court finds there is probable cause that the person’s condition has so changed that they 
are safe to be released. The Department of Law assumes that in the first two years, all 
committed individuals would petition for release. Over time, the number of petitions 
requiring a hearing would decrease relative to the total population of committed 
sexually violent predators. The bill provides for denial of a petition without a hearing 
when it is a second or subsequent petition for release and a previous petition had been 
found to be frivolous or new facts are not presented showing the person's condition had 
so changed since the last petition so that the person was safe to be a large. The 
number of petitions is assumed to level off at 10 to 12 per year.

Offenders committed under this bill would have the right to appeal the court's decision. 
The department again assumes that initially, all individuals committed would appeal 
their commitments and orders denying release. But as case law is established, the 
number of appeals would diminish relative to the growing population of committed 
individuals, to approximately 8 appeals per year.

TRIAL UNIT

In order to obtain an order for civil commitment of a sexually violent predator, the 
Department of Law would file a petition with the Superior Court. Upon the 
determination by the court, after a hearing that probable cause exists to believe the 
person named in the petition is a sexually violent predator, the case would proceed to 
trial. The court, or a unanimous jury, must find, beyond a reasonable doubt, that the 
person is a sexually violent predator.

Prosecution of these cases would involve a similar level of work to prosecuting a 
complex felony criminal case.

First, the department must screen incoming cases. It is likely that Corrections and 
Health and Social Services will take a conservative approach on the cases they refer to 
the Attorney General, and refer more than the Department of Law can successfully 
pursue. Each case must be examined, and a decision made on whether civil 
commitment will be sought.

Once a petition is filed, the next step will be the probable cause hearing. Ordinarily, this 
hearing is used by the defense as a discovery mechanism to hear from the state’s 
witnesses and see the state's evidence in order to later rebut. The department 
assumes the same will be true in the civil commitment proceedings. The hearing will 
likely last an average of two days, and involve a week of preparation. Discovery,
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depositions, other pre-trial preparation and the trial itself are assumed to require an 
average of two and one-half weeks per case of attorney time.

From the probable cause hearing through trial, approximately one month of attorney 
time will be required. One attorney is assumed to take five cases to trial per year, a 
caseload of half-time litigation in civil commitment, and in addition, participate in the on­
going screening process of many more cases.

Paraprofessional resources would also be necessary for witness coordination, 
investigation, and records coordination. To prove some elements of these cases, the 
department may have to find the investigating officers and victims of the offense the 
person was convicted for criminally. The original case may be several years old. As 
with the attorneys, each case is assumed to take approximately one month of a 
paraprofessional's time.

Typically, each case would require the services of at least one expert witness. To the 
extent it could, the department would rely on experts employed by the State of Alaska; 
however, they may not be viewed as sufficiently objective, and outside experts would 
be retained. The experts would need time to review the background of the offender, 
their institutional record, and psychological history. The cost per case for experts is 
assumed to be $5.0, for all cases except the first one or two.

The first case in which civil commitment is sought will involve constitutional challenges. 
These cases are particularly expensive and experts will be needed to uphold the 
legislature’s findings. The department assumes expert costs in the first case will reach 
$50.0.

Other direct case costs include witness travel and per diem at $1.0 per case, and 
deposition and court reporter costs at $1.0 per case.

As discussed in the previous section, this fiscal analysis assumes 5 cases per year will 
go to trial. One attorney and one paraprofessional position will be able to handle all the 
cases the first year, FYOO. The department's standard cost schedule for FYOO is 
$133,900 per full-time equivalent attorney, and $90,000 per FTE paraprofessional. The 
cost schedule includes all normal overheads including copies, telecommunication, 
leases, and clerical support at a rate of one clerical position for each three professional 
positions. One-time new equipment costs are not included in the schedule, and are 
added separately in this fiscal analysis for all positions, including clerical support 
positions.

In the second year, the first 4 committed individuals will be subject to annual review, 
and may petition for release. The annual review process will require less time than the 
original commitment process. The department assumes that one half-time attorney will

Page 3 of 5



STATE OF ALASKA
1999 LEG ISLATIVE SESSION

B ILL  NO. SB 2

be able to handle 4 of these cases per year. Each year, one more half-time attorney 
will be needed as the number of civilly committed individuals grows, until year 5, when 
petitions are assumed to level off.

Paraprofessional resources are added at a rate of one for every two attorneys. And 
expert witness costs are assumed to be less than at trial, but still necessary, and are 
included at a rate of $1.0 per case.

A PPE LLA T E  UNIT

In the first two years particularly, as discussed in the previous section, every civilly 
committed offender is assumed to appeal the commitment orders and denials of 
petitions for release. This will be 4 appeals in year 1 and 4 in year 2. After the first two 
years, the appellate caseload is assumed to decline relative to the total population of 
committed individuals. The department believes that between those newly committed 
each year, and those already committed, one attorney will have a half-time caseload. 
One attorney is added in FYOO with associated support costs.

There will be no expert fees in the appeals process, but transcript costs are included at 
a rate of $1.0 per case.

Prisoners tend to be very litigious, and the department expects the same for those 
civilly committed. As the population of those civilly committed grows, the department 
would anticipate lawsuits over their right to treatment, failure to treat, conditions, etc. 
The appellate attorney will also handle these lawsuits.

The attached spreadsheet graphically illustrates the costs of both the Trial and 
Appellate units over the six-year fiscal note period, and the caseload assumptions.

All positions are assumed to be located in Anchorage, as that is where most of the 
offenders Corrections indicates are likely to be referred to the Attorney General for 
commitment are located. The Anchorage Criminal Division offices have no space 
available to put the new positions associated with this bill, and more space would need 
to be leased. As a practical matter, the space would need to be leased all at once and 
not incrementally over the six-year period of the fiscal note. To anticipate this need, the 
percentage of the attorney and paraprofessional rates that represent lease costs are 
moved into FYOO ($3,917 per half-attorney position, $2,633 per half-paraprofessional). 
To avoid double counting, the $14,383, which would be included as a base cost 
subsequent years, is reduced each year by the amount of lease overhead included in 
each new position's rate, until lease costs are fully recovered through the rate in FY04.
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FTE COST FYOO FY01 FY02 FY03 FY04 FY05

Trial Unit # Cases to trial 5 5 5 5 5 5

# Cases to petition 4 8 10 10 10

Yr 1 Attorney 1 133.9 133.9 133.9 133.9 133.9 133.9 133.9
Paraprofessional 1 90.0 90.0 90.0 90.0 90.0 90.0 90.0

% Legal Secretary 1
Yr 2 Attorney 0.5 133.9 67.0 67.0 67.0 67.0 67.0
Yr 3 Attorney 0.5 133.9 67.0 67.0 67.0 67.0
Yr 4 Attorney 0.5 133.9 67.0 67.0 67.0

Legal Secretary 1 0.0 0.0 0.0
Yr 5 Paraprofessional 0.5 90.0 45.0 45.0

One-time equipment purchases 19.5 6.5 13.0 6.5 0.0
All lease costs to FYOO: base 14.4 10.5 6.5 2.6 0.0 0.0
adjusted for rate recovery

Per Case costs
Yr 1 Expert fees first case to trial 50.0 50.0
Yrs 1-6 Expert fees per trial 5.0 20.0 25.0 25.0 25.0 25.0 25.0

Witness travel & subsistence 1.0 5.0 5.0 5.0 5.0 5.0 5.0
Depositions/court reporter 1.0 5.0 5.0 5.0 5.0 5.0 5.0

' 2-6 Expert Fees per petition 1.0 0.0 4.0 8.0 10.0 10.0 10.0

ADnellate Unit # cases appealed 4 4 7 8 8 8

Yr 1 Attorney 1 133.9 133.9 133.9 133.9 133.9 133 9 133.9
One-time equipment purchases 6.5

Per Case costs
Yrs 1-6 Transcriptions 1.0 4.0 4.0 7.0 8.0 8.0 8.0

TOTAL COSTS 482.3 484.9 548.4 627.4 663.3 656.8

Trial Unit
PFT attorney 1.0 1.5 2 2 2 24PPT attorney 1 1 1
PFT paraprofessional 1 1 1 1 1 1
PPT paraprofessional 1 1
PFT legal secretary 1 1 1 2 2 2

Appellate Unit 4 4PFT attorney 1 1 1 1 1 1

TOTAL PFT •Y« 4 5 5 6 6 6
TOTAL PPT 1 2 2
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Public Testimony for SB-2A Monday January 25th, 1999, 1:30 pm Beth Lacrosse, M.S.
My name is Beth LaCrosse, and I am the Board Vice- President of KAMI Alaska (formerly known as the Alaska Alliance for the Mentally 111) . In addition, I serve on the Alaska Mental Health Board. I also have apsychiatric disability. I am here to testify on SB-2Aby proxy. I recognize that there are legitimate concerns for protecting the general public from . sexually violent predators. However, I do not believe that SB-2A is an acceptable solution to this problem.
The fact is, most sexually violent predators are refractive to known medical and psychiatric treatment. According to the American Psychiatric Association's (APA) Task Force on Sexually Dangerous Offenders, only those sexual offenders who have been diagnosed with paraphilic disorders are candidates for treatment. TheAPA’s Task Force has questioned the notion thattreatment 'is a'primary purpose of bills such as SB-2A. They argue that if treatment was the aim, then commitment would not be delayed until sexually violent predators have completed their sentences.
The Task Force concluded that the real purpose of sex offender commitment laws is the "preventative detention of sex offenders who have completed their criminal sentence". I do not disagree that high risk sexually violent predators teed to be detained after the completion of their criminal sentencê  if they have been found to be a danger to the public. I do disagree with the intent that these sexually violent predators should be committed to the Alaska Psychiatric Institute.
The Supreme Court is sending a similar message to states considering sex offender commitment laws with their ruling on Kansas v. Hendricks. That message is:To avoid constitutional uncertainty, civil commitment
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should be reserved for people with a legitimate psychiatric disability who have the ability to respond to treatment#
The National Association of State Mental Health Program Directors (NASMHPD) caution that the increased civil commitment of high risk sexually violent predators could "skew the entire mission of state mental health agencies and drain resources from services for persons with diagnosable mental illness". In fact, NASMHPD has issued a policy statement urging that "every effort should be made to fund, administer, and provide services for sexually violent predators outside the state mental health agency". I firmly believe that the detention of high risk sexually violent predators is a public safety issue and should be addressed with public safety funds, not mental health monies.
Financially, committing sexually violent predators to a forensic unit at API at 'he completion of their sentence would'cost the state $100 thousand to $200 thousand dollars per patient per year. In comparison, it only costs $25 to $35 thousand dollars per patient per year to commit them to a mental health facility located on the grounds of a correctional center.Alaska currently has 3500 registered sex offenders.How many of these offenders qualify as "violent" and "sexual" predators is unknown. It would definitely save.the state money to house sexually violent predators at a mental health facility located on the grounds of a correctional center, much like that found at the Highland Mountain Correctional Center.
SB-2A states that the legislature finds that a small but extremely dangerous group of sexually violent predators exist who do not have a mental disease or defect that renders them appropriate for existing involuntary commitment procedures. This group of sexually violent predators has a high risk of re­offending, making them a danger to the general public.
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Later the bill states that sexually violent predators generally'have anti-social personality features that are not amendable to existing treatment methods for mental illness, and that the prognosis for curing this group of sexually violent predators is poor.--". If these sexually violent predators are refractive to medical and psychiatric treatment, then why should they be placed in a psychiatric hospital at a significantly higher cost to the state. The answer to that question is they should not bo hospitalized! One strength of SB-2A is that it leaves the door open for the department to confine high risk sexually violent predators in a mental health facility within or on the grounds of a correctional center.
In summary, I would like to say this: I believethat these high risk sexually violent predators should be confined after the term of their criminal sentence is complete if they have been found to be a danger to the public. I must emphasize that these high risk sexually violent predators do NOT belong in the Alaska Psychiatric Institute, but rather in a separate mental health facility located on the grounds of a correctional center. I must also emphasize that these sex offenders are a public safety issue, and as such should be funded by the Department of Public Safety and not by the Department of Mental Health and Developmental Disabilities.
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A L A S K A  P U B L I C  D E F E N D E R  A G E N C Y

900 Waat Fifth Avenue, Suite 200 
Anchorage, Alaska 99501

Tel: (907) 264-4400
Direct line: 264-4412
Fax: (907) 269-5476
e-m ail: B la ir M ccu n e @ a d m ln .a ta te .a k .u 3

TO: Ms. Juli Lucky, Office of Sen. Halford
F a x  N o .:  4 6 5 -4 9 2 8

FROM: Blair McCune, Deputy Public Defender

RE: SB 2 comments

DATE: January 26, 1999

Enclosed are the comments I said I'd send. 

Thanks for considering these.

mailto:Mccune@admln.atate.ak.u3


M E M O R A N D U M ALASKA PUBLIC DEFENDER AGENCY
9 0 0  W est Fifth A venue, Suita 2 0 0  
A nchorage , A laska 9 9501

TO;

FROM:

RE:

DATE:

Tel: (907) 264-4 /100
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Hon. Rick Halford 
Senate Judiciary Committee

Hon. Johnny Ellis 
Senate Judiciary Committee

Blair McCune, Deputy Public Defender 

SB 2 -  Civil Commitment of Sexual Predators 

January 26, 1999

I was listening in on the teleconference in Anchorage during the hearing on SB 2. 
I'll be available to testify and answer questions on Wednesday, but I had some more 
technical comments that I thought I'd submit prior to the hearing.

I've represented a number of clients in mental health commitments and insanity 
defense cases over the years. I hope these suggestions will be helpful.

Mental Illness Defin ition
? '•

The discussion about the definition of "mental illness" (page 9, line 6) was very 
interesting. I was concerned that this definition might be overbroad. I have attached a 
compilation of "mental abnormality" and “mental disorder" definitions from other states' 
statutes. As you can see, SB 2’s definition is much broader than any of these.

SB 2 ’s definition is taken from AS 12.47.090, which reads as follows:

(2) "mental illness" means any mental condition that 
increases the propensity of the defendant to be dangerous to 
the public peace or safety; however, it is not required that 
the mental illness be sufficient to exclude criminal 
responsibility under AS  12.47.010, or that the mental illness 
presently suffered by the defendant be the same one the 
defendant suffered at the time of the criminal conduct.

mailto:Mccune@admin.state.ak.us
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An example will show the breadth of AS 12.47.090. If someone has headaches (a 
mental condition) and those headaches increase the person's tendency to be 
dangerous (increased propensity), the person could be "mentally ill" under this 
definition. — < •

I believe drawing the SB 2 definition from AS  12.47.090 is not a good idea. The 
definition of "mental illness" in AS 12.47.090 only applies to that particular statute. AS 
12.47.090 defines mental illness in extremely broad language so that a person who 
seeks to be released from a commitment after a finding of Not Guilty By Reason of 
Insanity (NGI) cannot be released merely on the grounds that he or she has been cured 
of the mental illness on which the NGI defense was based. Consequently, "mental 
illness" in A S  12.47.090 is probably the broadest definition of mental illness or disease 
in the Alaska Statutes.

In contrast, the definition of “mental disease or defect" in AS 12.47.130(5) is a 
much narrower definition. It is the definition used to determine whether someone has a 
serious enough mental illness to claim an insanity defense. The definition of "mental 
illness" in A S 47.30.915(12) for civil mental health commitments is also much narrower.

This bill walks a constitutional tightrope. In Kansas v. Hendricks, the United 
States Supreme Court held that a person committed under these statutes must be both 
"mentally ill" and dangerous. If the definition of mental illness is too broad, this statute 
will run into problems in the courts.

Finally, there were several comments from the National Alliance for the Mentally 
/  III about the use of the term "mental illness" to describe the people this bill should target.

The legislature might be a lot better off using a term like "mental abnormality" or 
v "sexually disordered person". It would be a lot less offensive to the many people who 

\  suffer from mental illnesses but are in no way dangerous to the public.

S e x u a l l y  V io le n t  O f f e n s e  D e fin itio n

Another definitional problem is found in the definition of "sexually violent 
offense" (page 8, line 18). Again, this term is very broadly defined. This bill is 
intended to target "sexual predators." I believe that the public would think that a 
"sexual predator" would be one of the worst type of serial rapists or rabid 
pedophiles.

However, the bill casts a much broader net. To be a "sexual predator," a 
parson must have been convicted as an adult or a juvenile of a "sexually violent 
offense" (or have been charged with one and found incompetent or not responsible 
due to a mental illness.) Sexually violent offenses include a broad range of crimes. 
For example, an attempt to have "sexual contact” is a "sexually violent offense." 
It's obviously a serious crime (a class C felony) to attempt to have sexual contact 
with someone. However, I don't think we would think some misguided individual

2
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who merely attempts, unsuccessfully, to have sexual contact with someone else is 
a "sexual predator." (Sexual abuse of a minor in the third degree AS 11.41.438 is 
included. Again, this is a class C felony, but it did not seem to me that the sexual 
activity outlawed by this statute would be heinous sexual predation.)

I would suggest that "sexually violent offenses" be limited to serious crimes 
such as rape (sexual assault in the first degree), serious child molestation (sexual 
abuse of a minor in the first degree), and kidnapping.

I hope these comments have been helpful. I'll be available Wednesday to 
answer any questions the committee might have.
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REQUIRED MENTAL CONDITION

This chan outlines the statutory definitions o f the various mental conditions required for 
commitment under the states’ sexually violent predator commitment statutes.

(State Definition of mental condition required S T A T U T E  f
Arizona Mental disorder means a paraphilia, personality disorder or 

conduct disorder or any combination o f paraphilia, personality 
disorder and conduct disorder that predisposes a person to commi 
sexual acts to such a degree as to render the person a danger to the 
health and safety o f others.

arjz. Rev . stat. An n . § 
36-3701(5) (as amended 

t by S.B. 1277 43rd i 
leg.(West 1998))
(formally encoded as §13- 
4601 (2)(W est Supp. 1 
1997)).

(California Diagnosed mental disorder includes a congenital or acquired 
condition affecting the emotional or volitional capacity that 
predisposes the person to the commission o f criminal sexual acts 
in a degree constituting the person a menace to the health and 
safety o f others.

Cal . Wel. &  Inst. Code 
§ 6600(c)(West Supp, 
1998).

JFlorida Mental abnormality means a mental condition affecting the 
person’s emotional or volitional capacity which predisposes the 
[person to commit sexually violent offenses.

Fla . Stat. A nn. § 
916.32(5) (H.B.3327 
(1998)).

(Illinois Mental disorder means a congenital or acquired condition 
affecting the emotional or volitional capacity that predisposes a 
person to engage in act3 o f sexual violence.

725 I I I .  Comp. Stat. 
Ann. §207/5(b) (West 
Supp. 1998).

(Kansas Mental abnormality means a congenital or acquired condition 
affecting the emotional or volitional capacity which predisposes 
the person to commit sexually violent offenses in a degree 
constituting such person a menace to the health and safety o f 
others.

Kan. S ta t. Ann. § 59- 
29a02(b) (as amended by 
S.B.671 I T  Leg. (1998).

Minnesota

c

;
r
d

. s

There are two mental conditions provided. (I)Sexual psychopathic 
personality: the existence in any person o f such conditions o f 
emotional instability, or impulsiveness o f behavior, or lack o f 
:ustomary standards o f good judgment, or failure to appreciate the 
:onsequences o f personal acts, or a combination o f any o f these 
:ondiiions, which render the person irresponsible for personal 
rontact with respect to sexual matters, i f  the person has evidenced, 
jv a habitual course o f misconduct in sexual matters, an utter lack 
)f power to control the person’s sexual impulses and, as a result, 
s dangerous to other persons. (2) Sexually dangerous person is a 
>erson who has engaged in harmful sexual conduct and has 
nanifested a sexual, personality, or other mental disorder or 
ysfunctjon, and as a result is likely to engage in acts o f harmful 
exual conduct.

M inn. Stat. § 253B.02 
(18)(b),(c)(1997). j

jNonh Dakota S
L  c

exually dangerous individual means an individual who is shown Is 
0 have engaged in sexually predatory conduct and who has a

ID . CENT. CODE § 25- 
3.3*01(7) (Supp. 1997).

/ o
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State D efinition op mental condition required STATUTE #
congenital or acquired condition that is m anifested by a sexual 
disorder, a personality disorder, or other mental disorder or 
dysfunction that makes that individual likely to engage in further 
acts o f  sexually predatory conduct which constitute a danger to 
the physical or mental safety o f others.

I

W ashington M ental abnorm ality means a congenital or acquired condition 
affecting the emotional or volitional capacity which predisposes 
the person to the commission o f  criminal sexual acts in a  degree 
constituting such a person a menace to the health and safety o f  
others.

Wash. Rev. Code § 
71.09.020(2) (1997).

(Wisconsin 
■ ‘

M ental disorder means a congenital or acquired condition 
affecting the emotional or volitional capacity that predisposes a 
oerson to engage in acts o f  sexual violence.

Wis. Stat. Ann. § 
980.01(2) (W est Supp. 
997).
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Sponsor Statement 
Senate B ill 2

"An Act Providing for the Civil Commitment 
of Sexual Predators"

In the past, we have been powerless to keep dangerous sexual predators, who 
have not been rehabilitated and are very likely to re-offend, from being released 
from custody into our communities. Senate Bill 2 would provide a mechanism 
to help protect our citizens from society's most heinous sexual predators: civil 
commitment.

Many states, including Arizona, California, Illinois, Kansas, Minnesota, New 
Jersey, Washington and Wisconsin, have already enacted civil commitment laws. 
SB 2 is based on Kansas's statute, which was upheld by the U.S. Supreme Court 
in 1997 (Kansas v. Hendricks). The experience in the other states is that this 
provision has been used sparingly, and only in the case of some of the very 
worst repeat sexual offenders who are determined highly likely to continue their 
sexually violent behavior.

SB 2 will allow the state to confine the most serious sexual predators, such as 
pedophiles, who, as statistics show, have an extremely high recidivism rate.
Civil commitment could only be accomplished following a civil trial, in which 
the court or jury finds that a person is a sexually violent predator using the 
"beyond a reasonable doubt" standard. The small group of violent sexual 
offenders that would be affected by this bill poses a real threat, particularly to 
the women and children of our state. SB 2 would provide a valuable tooi to 
prevent our citizens from being repeatedly terrorized by these known sexual 
predators.

Similar legislation was considered by the 20th Legislature. The measure passed 
the Senate unanimously and completed the committee process in the House 
before dying on the House calendar on the final day of session.

SPONSOR 
STATEMENT



Ph a s e  O n e : Sc r e e n in g

Step  1 
A gency: DOC 

Initial Screening

90 days before release
Review records of sex offenders who meet criteria 
Send materials to DHSS

Step  2  
A gency: DHSS 

Prefiung Screening

Prefiling Screening
Gather relevant documents -  including adult and juvenile records
Interview offender, if possible
Apply screening criteria and risk factors
Send conclusions to DOL and notify DOC of those that qualify as sexual predators

Step  3

A gency: DOC 
D ocument Preparation

Collect additional information on 
offenders DHSS concludes are sexual 
predators
Send information to DOL

A gency: DOL 
Evaluate Referrals

Review files, records and other 
relevant documents 
Determine what evidence would be 
admissible
Determine whether there is sufficient 
proof to convince a jury that the 
offender is a sexual predator

Step  4  
A gency: DOL 

Draft Petitions
File petitions
Prepare for probable cause hearing

S e n a t e  B i l l  2 :  C i v i l  C o m m i t m e n t  P r o c e s s
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P hase  Two: C o u r t  P ro c e e d in g s

Step  5 :

A gency: DOL 
Probable Cause H earing

A gencies: p d a  &  OPA 
A ppointed to  Represent Respondent

Step  6  
A gency: DHSS

Evaluate respondents for whom the court determined there was probable cause 
House respondents pending trial

Step  7 
Prepare for Trial

A gency: DOL

Motion practice -  constitutional 
issues, legal issues, case-specific 
issues
Hire experts, meet with witnesses 
and experts, other preparations for 
trial

A gencies: PDA & OPA

o File motions
* Hire experts
• Other preparations for trial

Step  8
A gencies: DOL, PDA & OPA 

Jury Trial

Present witnesses and experts
Jury determines whether state has proved "beyond a reasonable doubt" that 
respondent is a sexual predator

Step  9
A gencies: DOL, PDA & OPA 
Placement Determination

Court determines whether safe alternative to confinement exists. If not, respondent 
is sent to secure facility and treated

S e n a t e  B i l l  2 :  C i v i l  C o m m i t m e n t  P r o c e s s



Ph a s e  T h r e e : A p peal  a n d  A n n u a l  Re v ie w

O n g o in g  r ep o n s ib il it ie s : Step  10 :

A gency: DOL 
Defend Commitment on 
appeal in state court and 
possibly U.S. Supreme 
Court

A gency: DHSS 
Provide secure facility 

and treatment

A gencies: PDA & OPA 
Appeal commitment

S tep  1 7 
Agency: DHSS 

C onduc t A n n u a l E v a lu a tio n

• Commissioner authorizes filing of release petition if respondent no longer presents 
danger

• If believe still a danger, respondent notified and may request hearing

Step  12  
A gencies: DOL, PDA & OPA 

Release H earing

• Parties hire experts
• Court determines whether state has proved beyond a reasonable doubt that 

respondent still a sexual predator
• Court may deny second or successive petition for release by respondent without a 

hearing if it determines that petition is frivolous

O n g o in g  r ep o n s ib il it ie s :

Agencies: PDA & OPA Agency: DOL

Appeal denials of petitions for release Defend appeals of denial of petitions for
release

S e n a t e  B i l l  2 :  C i v i l  C o m m i t m e n t  P r o c e s s
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