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FISCAL NOTE
ST A T E  O F  A L A S K A
1999 L E G IS L A T IV E  S E S S IO N

Ur. /->
Ch->

Revis ion Da te /T im e (Note if  co rrec tion ) __________________
T itle  A n  A c t re la ting  to  liab ility  'nvo lv in g  ce rta in

(S) Publish Date:
Dept. A ffec ted  Environmental Conservation 
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teill Version: 3 3 1 ( 0

Spill P reven tion  and Response
property agu ired by a gove rnm en ta l en tity .
Sponsor
Requeste r

S ena to r W ilken
Com ponen t Contam inated  S ites Rem ed ia tion  

P rogram  _____________
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Grants & C la im s
M iscellaneous

TO TA L  O PER ATING 0 .0 0.0 0.0 0.0 0.0 0.0
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1037 GF/Menta l Hea lth
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T O TA L 0 .0 0.0 0.0 0.0 0.0 0.0
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POSITIONS

0.0
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D ate /T im e 4 /8 /99 8 :37 AM 
Date

P R E P A R E R  T O  P R O V I D E  A L L  D IS T R IB U T IO N  C O P I E S  T O  G O V E R N O R 'S  L E G ISL A T IV E  O F F IC E
For further distribution information, call the  Governor's  Legislative Office

(R»v 10/98) 9Sfnform xWQMB P a g e ___1 Of  1 



/  SENATE COMMITTEE R E ^ R T  
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“An Act relating to liability involving certain property acquired by a governmental entity; and providing 
for an effective date."
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House Bill:
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[ ] technical title

[ ] attached amendment(s) [ ] new: SCR#___
[ ] adopt Letter of Intent b y ______________________Committee

[ ] further referral to th e_________________________Committee
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1-LS0360\S.I
Cook'

„ O  5/1/99

A M E N D M E N T

TO: CSSB 110(RLS)

1 Page 1, lines 1 - 2:

2 Delete all material and insert:

3 ""An Act relating to liability for the release of hazardous substances involving certain
4 property acquired by a governmental entity; relating to making a determination as to
5 when a hazardous substance release has occurred; relating to liability of a party other
6 than the party responsible for the initial release of a hazardous .substance; and providing

7 for an effective date.’"1

8 Page I. following line 3:

9 Insert a new bill section to read:

10 "* Section. 1. AS 46.03.822(d) <s amended to read:

1 1  (d) To establish that a person had no reason to know that the hazardous

12 substance was disposed of on, in, or at the facility, as provided in (c)(1) and  (m)  of

13 this section, the person must, have undertaken, at the time optyequisition, all reasonable

14 inquiries into the previous ownership and uses of the property consistent with good

15 commercial or customary practice in an effort to minimize liability. For purposes of

16 this subsection a court shall take into account all relevant facts, including

17 (1) any specialized knowledge or experience the person has;

18 (2) the relationship of the purchase price to the value o f the property

19 if it were uncontaminated;

20 (3) commonly known or reasonably ascertainable information about

21 the property;

22 (4) the obviousness of the presence or likely presence of contamination

23 at the property; and

24 (5) the ability to detect contamination by appropriate inspection."

L -1-



M a y - 0 7 - 9 9  1 Q : 5 7 A P  .  0 3

1 Page 1, line 4:

2 Delete "* Section 1."

3 Insert "* Sec. 2."

4 Delete "a new subsection"

5 Insert "new subsections"

6 Renumber the following bill sections accordingly.

7 Page 2, following line 14:

8 Insert a new subsection to read:

9 "(m) For purposes of determining liability in an action to recover damages or

10 costs under this section, a release shall be considered to have occurred when a

11 hazardous substance is first introduced into the environment. A party, other than the

12 party responsible for the initial release, who had no reason tc know that a hazardous

13 substance was disposed of on, in, or af the facility and who has acted responsibly

14 upon discovering contamination in accordance with (b)(2) of this section may not be

15 held liable for the spread or migration of the hazardous substance except by an act of

16 intentional misconduct or gross negligence."

17 Page 2. line 15:

18 Delete "sec. 1"

19 Insert "sec. 2"

1-LS0360NS.1
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1-LS0360\G.4
Cook/

5/7/99

BY SENATOR TAYLOR

1 Page 1, lines 1 and 2:

2 Delete all material and insert:

3 ""An Act relating to liability for the release of hazardous substances; and providing for

4 an effective date.""

5 Page 2, following line 13:

6 Insert new bill sections to read:

7 "* Sec. 2. AS 46.03.822 is amend by adding a new subsection to read:

8 "(1) For purposes of determining liability in an action to recover damages or

9 costs under this section, a release shall be considered to have occurred when a

10 hazardous substance is first introduced into the environment. A party, other than the

11 party responsible for the initial release, who has acted responsibly upon discovering

12 contamination in accordance with (b)(2) of this section may not be held liable for the

13 spread or migration of the hazardous substance except by an act of intentional

14 misconduct or gross negligence.

15 * Sec. 3. AS 46.03.826(9) is amended to read:

16 (9) "release" means any spilling, leaking, pumping, pouring, emitting,
17 emptying, discharging, injecting, escaping, leaching, dumping, or disposing into the

18 environment, including the abandonment or discarding of barrels, containers, and other

19 closed receptacles containing any hazardous substance, but excluding

20 (A) any release that results in exposure to persons solely within

21 a workplace, with respect to a claim that those persons may assert against the

22 persons' employer; [AND]

23 (B) emissions from the engine exhaust of a motor vehicle,

24 rolling stock, aircraft, or vessel; and

L -1-



*■ 1 (C) an act of nature occurring after the release of a
2 hazardous substance into the environment;"

4 1-LS0360\G.4

3 Renumber the following bill sections accordingly.

L -2-
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1-LS0360\G.2
Cook/

5/7/99

A M E N D M E N T

1 Page 1, lines 1 - 2:

2 Delete all material and insert:

3 ""An Act relating to liability for the release of hazardous substances; and providing for
4 an effective date.""

5 Page 2, following line 13:

6 Insert new bill sections to read:

7 "* Sec. 2. AS 46.03.822 is amended by adding new subsections to read:

8 (1) A unit of state or local government that acquired ownership or control of

9 a vessel or facility through bankruptcy, foreclosure, deed in lieu of foreclosure, tax

10 delinquency proceeding, abandonment, escheat, the exercise of eminent domain

11 authority by purchase or condemnation, or circumstances in which the governmental

12 unit involuntarily acquired title by virtue of its function as a sovereign is not liable

13 as an owner or operator under this section unless the governmental unit has caused

14 or contributed to the release or threatened release of a hazardous substance at or from

15 the facility or vessel, in which case, the governmental unit is subject to liability under

16 this section in the same manner and to the same extent, both procedurally and

17 substantively, as any nongovernmental entity. For purposes of this subsection,

18 "caused or contributed to the release or threatened release of a hazardous substance"
19 (1) does not include the failure to prevent the passive leaching at or

20 from a facility or vessel of a hazardous substance in the air, land, or water that had

21 first been released to the environment by a person other than the governmental unit

22 that acquired the facility or vessel;

23 (2) does not include the exercise or failure to exercise regulatory or

24 enforcement authority;

O F F E R E D  IN  TFIE  S E N A T E  B Y  S E N A T O R  T A Y L O R

T O : SB  110

l - 1 -



1 (3) after the ownership or control of the facility or vessel has been
2 acquired by the governmental unit, includes

3 (A) the spilling, leaking, pumping, pouring, emptying, injecting,

4 escaping, or dumping of a hazardous substance from barrels, tanks, containers,

5 or other closed receptacles; or

6 (B) the abandonment or discarding of barrels, tanks, containers,
7 or other closed receptacles containing a hazardous substance.

8 (m) For purposes of determining liability in an action to recover damages or

9 costs under this section, a release shall be considered to have occurred when a
10 hazardous substance is first introduced into the environment. A party, other than the

11 party responsible for the initial release, who has acted responsibly upon discovering

12 contamination in accordance with (b)(2) of this section may not be held liable for the

13 spread or migration of the hazardous substance except by an act of intentional

14 misconduct or gross negligence.

15 * Sec. 3. AS 46.03.826(9) is amended to read:

16 (9) "release" means any spilling, leaking, pumping, pouring, emitting,

17 emptying, discharging, injecting, escaping, leaching, dumping, or disposing into the

18 environment, including the abandonment or discarding of barrels, containers, and other

19 closed receptacles containing any hazardous substance, but excluding

20 (A) any release that results in exposure to persons solely within

21 a workplace, with respect to a claim that those persons may assert against the

22 persons' employer; [AND]

23 (B) emissions from the engine exhaust of a motor vehicle,

24 rolling stock, aircraft, or vessel; and

25 (C) an act of nature occurring after the release of a

26 hazardous substance into the environment:"

. ■ 1-LS0360\G.2

27 Renumber the following bill sections accordingly.
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BY SENATOR TAYLOR

1 Page 1, lines 1 and 2:

2 Delete all material and insert ""An Act relating to liability for the release of

3 hazardous substances; and providing for an effective date.""

4 Page 2. following line 13:

5 Insert a new bill section to read:

6 "* Sec. 2. AS 46.03.826(9) is amended to read:

7 (9) "release" means any spilling, leaking, pumping, pouring, emitting,

8 emptying, discharging, injecting, escaping, leaching, dumping, or disposing into the

9 environment, including the abandonment or discarding of barrels, containers, and other

10 closed receptacles containing any hazardous substance, but excluding

11 (A) any release that results in exposure to persons solely within

12 a workplace, with respect to a claim that those persons may assert against the

13 persons' employer: [AND]

14 (B) emissions from the engine exhaust of a motor vehicle,

15 rolling stock, aircraft, or vessel; and
16 (C) an act of nature occurring after the release of a

17 hazardous substance into the environment:"

18 Renumber the following bill sections accordingly.

L -1-



1 Page 1, line 4, through page 2, line 17:

2 Delete all material and insert:

3 "* Section 1. AS 46.03.822 is amended by adding a new subsection to read:

4 (I) A unit of state or local government that acquired ownership or control of

5 a vessel or facility through bankruptcy, foreclosure, deed in lieu of foreclosure, tax

6 delinquency proceeding, abandonment, escheat, the exercise of eminent domain

7 authority by purchase or condemnation, or circumstances in which the governmental

8 unit involuntarily acquired title by virtue of its function as a sovereign is not liable
i

9 as an owner or operator under this section unless the governmental unit has caused

10 or contributed to the release or threatened release of a hazardous substance at or from

11 the facility or vessel, in which case, the governmental unit is subject to liability under

12 this section in the same manner and to the same extent, both procedurally and

13 substantively, as any nongovernmental entity. For purposes of this subsection,

14 "caused or contributed to the release or threatened release of a hazardous substance"

15 (1) does not include the failure to prevent the passive leaching at or

16 from a facility or vessel of a hazardous substance in the air, land, or water that had

17 first been released to the environment by a person other than the governmental unit

18 that acquired the facility or vessel;

19 (2) does not include the exercise or failure to exercise regulatory or

20 enforcement authority;

21 (3) after the ownership or control of the facility or vessel has been

22 acquired by the governmental unit, includes

23 (A) the spilling, leaking, pumping, pouring, emptying, injecting,

24 escaping, or dumping of a hazardous substance from barrels, tanks, containers,

25 or other closed receptacles; or

L -1-



1 (B) the abandonment or discarding of barrels, tanks, containers,

2 or other closed receptacles containing a hazardous substance.

3 * Sec. 2. APPLICABILITY. AS 46.03.822(1), as added in sec. 1 of this Act, applies to

4 a vessel or facility acquired by a governmental entity on or after the effective date of this

5 Act. For purposes of this section, when foreclosure by a municipality is involved, the

6 property is acquired on the date it is deeded to the municipality under AS 29.45.450."

1-LS0360\G.3

L -2-
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1-!,S0360\G.6
Cook/

5/7/99

OFFERED IN THE SENATE BY SENATOR TAYLOR

TO: SB 110

1 Page 2, lines 12 and 13:

2 Delete "and the state acquired the facility under Public Law 85-508 (Alaska Statehood

3 Act)"

4 Insert "[AND THE STATE ACQUIRED THE FACILITY UNDER PUBLIC LAW 85-

5 508 (ALASKA STATEHOOD ACT)]"

A M E N D M E N T

L -1-



S T A T E O F  A LA SK A
1999 L E G IS L A T IV E  S E S S IO N

FISCAL NOTE
B IL L  N O . C S S B  110  (JU D )

Revision Da te /T im e (Note if co rrec tion ) __________________________ D e p t. A ffec ted  Environmental Conservation
Title  An Act re lating to liab ility  in vo lv ing  certa in_________ BRU Sp ill P reven tion  and Response
property aqu ired by a governm enta l entity.________________________ C om ponen t F isca l im pact is to the "Response
Sponsor Sena to r W ilken_________________________ __________ Fund -
Requester Jud ic ia ry  Com m ittee______________________________ C o m p on e n t Se ria l No.

Expenditures/Revenues________________________ (Thousands of Dollars) _________
Note: Amounts do not inc lude in fla tion  un less  o the rw ise  noted below .
OPERATING  EXPENDITURES FY 2000 FY 2001 FY 2002 FY 2003 FY 2004 FY 2005
Personal Serv ices
T ravel
Contractual
Supplies
Equipment -
Land L  S tructu res
G ran ts & C la im s
M iscellaneous

TO TA L  OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

C A P ITAL EXPENDITURES 0.0 0.0 0.0 0 .0  | 0.0 0.0

CHANGE IN REVENUES (See ana lys is})

FUND SOURCE________________________   (Thousands o f Do lla rs)
1002 Federal Rece ip ts
1003 GF Match
1004 GF
1005 GF /P rogram  Rece ipts 
1037 GF/M enta l Health 
1052 Response Fund 50 ,000 .0++ 50.000 .0++ 50 ,000 .0++ 50 ,000 .0++ 50,000 .0++ 50,000 .0++

T O TA L 50 ,000 .0++ 50,000 .0++ 50 ,000 .0++ 50 ,000 .0++ 50,000 .0++ 50,000.0++

E s tim a te  o f any  c u r re n t y e a r (FY99 ) c o s t:  0.0
POSITIONS
Full-time
Part-time
Tem porary

AN ALYS IS : (Attach a separate page if necessary)
This bill leaves the state open to very large and immeasurable fiscal liability. The amendments would 
imp )se significant and unquantifiable fiscal burdens on the State (and on the public) with respect to 
cleanup costs and damages. These fiscal burdens would result in the draw-down of the State's 0 :! and 
Hazardous Substance Release Prevention and Response Fund (AS 46.08.005). As the Response Fund 
is depleted, the Oil Conservation Surcharge in AS 43.55.201 imposed on the producers of crude oil would 
be triggered. With diminished recovery to the Fund and additional cleanup costs, the Fund would likely 
remain out of balance and as a consequence the Conservation Surcharge would remain in place. See the 
attached explanation.

Prepared by La rry  D ietrick . Phone 465-5250
D ivision Sp ill P revention and Response i , /  ,   D a te /T im e  4 /30 /99  1:17 PM
Approved by C om m iss ione r M iche le  B rown ['r Z( —-  Date l o  I 7 f _______
Agency Departm en t of Env ironm enta l Conserva tion____________________  ‘

P R E P A R E R  T O  P R O V ID E  A L L  D IS T R IB U T IO N  C O P I E S  T O G O V E R N O R ' S  L E G IS L A T IV E  O F F IC E
For further distribution information, call the Governor’s Legislative Office
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CSSB 110 (JUD) -  Attachment to Fiscal Note 
Department of Environmental Conservation 
April 30,1999

The exact impact of these changes to the liability scheme of AS 46.03.822 is difficult to precisely 
quantify since many of the terms in the Committee Substitute are not defined. Given the 
substantial sums of money at stake in cleanup costs and damages in major marine oil spills or the 
release of hazardous substances, litigation will be the likely way the ambiguities created by 
section 2 and new subsection (m) of the amendments are resolved.

Section 2 and subsection (m) of CSSB 110 (JUD) make fundamental and far-reaching changes to 
the state's strict liability scheme by amending the definition of what constitutes a “release” of oil 
or hazardous substances. Section 2 excludes from the definition of release “an act of nature 
occurring after the release of a hazardous substance into the environment.” An act of nature is 
not defined but would presumably include such things as rain, wind, currents, and the natural 
flow of surface and groundwater. The result is' to limit the liability of a spiller under AS 
46.03.822 to the initial entry of the oil or hazardous substance into the environment. Under the 
new definition, the law would have the illogical consequence of insulating the initial spiller from 
liability for cleanup costs or damages for the spread or migration of the hazardous substance after 
it enters the environment.

For example, if this bill was enacted before the Exxon Valdez oil spill, once the Exxon spill v/as 
affected by tides, currents and winds, the spread of the spill could be defined as an "act of nature” 
for which Exxon would no longer be liable under AS 46.03.822. If such an exception was in 
place, Exxon could have used the "act of nature" clause as a defense against paying for the State, 
local government's or private party’s cleanup costs and damages for the portion of the spill that 
spread out of the immediate vicinity, through Prince William Sound and into Cook Inlet, Kodiak 
and the Shelikof Straits.

Other, examples of the potential fiscal impacts of this bill include:

1. A Department of Defense tank farm located near the perimeter of the federal facility has 
released benzene, petroleum, and solvents via leaking valves and srills over the last 20 to 30 
years. The benzene, petroleum and solvents soaked into the ground until reaching 
groundwater. Groundwater flow, an act of nature, carried these hazardous substances 
downgradient and impacted drinking water wells at a church and business immediately 
outside the facility. Due to the high levels of benzene and petroleum substances in these 
wells, DoD is providing bottled drinking water to the church and business, and will continue 
to do so until the groundwater is safe to use again. Under this new state law, the federal 
government will no longer be liable under AS 46.03.822 for State or private cleanup costs or 
damages to public or private parties as a result of the contamination of the drinking water 
wells.

2. A home heating oil tank failed and the rain caused the oil to run into the neighbor’s yard. 
Under this bill, because the spread of this release was due to an act of nature, the spiller (the 
owner of the home heating oil tank) is not responsible to clean up the neighbor’s yard or to 
pay for the damages to the neighboring party. This situation is not likely to be a high enough 
priority to warrant a state response and the neighbor has no recourse under AS 46.03.822 to 
have his property cleaned up.

CSSB 110 (JUD)
\\DEC-HQI\GROUPS\LEGISLATGenate 9G\CSSB 110 fiscal note attachement.doc
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FISCAL NOTE

Revision Date/Time (Note -orrection)  ___________________ Dept. Affected Environmental Conservation
Title An Act rel .ig to liability involving certain_________ BRU Spill Prevention and Response
property aquired by a governmental entity._______________________ Component Fiscal impact is to the "Response
Sponsor Senator Wilken__________________________________Fund"___________________________________
Requester Judiciary Committee_____________________________ Component Serial No. _____________

E x p en d itu re s /R ev en u es_______________________________ (T h o u sa n d s  of Dollars)________________ ____

STATE OF ALASKA BILL NO. C S S B  110 (JUD)
1999 LEGISLATIVE SESSION

Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2000 FY 2001 FY 2002 FY 2003 FY 2004 FY 2005
Personal Services
Travel
Contractual
Supplies
Equipment *
Land \  Structures
Grants & Claims
Miscellaneous

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.G 0.0

CAPITAL EXPENDITURES 0.0 0.0 0.0 0.0 0.0 0.0
ICHANGE IN REVENUES (See analysis^

FUND SOURCE_______________________   (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts 
1037 GF/Mental Health 
1052 Response Fund 50,000.0++ 50,000.0++ 50,000.0++ 50,000.0++ 50,000.0++ 50,000.0++

TO TAL 50,000.0++ 50,000.0++ 50,000.0++ 50,000.0++ 50,000.0++ 50,000.0++

Estim ate of any cu rren t year (FY99) co s t: 0.0

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separate page it  necessary)
This bill le av es  the  s ta te  o p en  to very  large an d  im m easu rab le  fiscal liability. T h e  a m e n d m e n ts  would 
im pose significant an d  unquantifiable fiscal b u rd en s  on th e  S ta te  (and  on th e  public) with re sp e c t to 
c leanup  c o s ts  a n d  d a m a g e s . T h e s e  fiscal b u rd en s  would result in th e  draw -dow n of the  S ta te 's  Oil and  
H azardous S u b s ta n c e  R e le a se  P reven tion  an d  R e sp o n se  Fund (AS 4 6 .0 8 .0 0 5 ). A s the  R e sp o n se  Fund 
is dep leted , the  Oil C onservation  S u rc h a rg e  in AS 43.55.201 im posed  on th e  p ro d u ce rs  of c ru d e  oil would 
be  triggered. With dim inished recovery  to the Fund an d  additional c le a n u p  c o s ts , th e  Fund would likely 
rem ain out of b a la n c e  and  a s  a  c o n s e q u e n c e  the  C onservation  S u rc h a rg e  w ould rem ain  in p lace . S e e  the 
a ttached  explanation .

Prepared by Larry Dietrick .  Phone 465-5250

Agency

Spill Prevention and Response iL .----- 1 —I------J-r*}-------------
Commissioner Michele Brown / U d J k i h  i / ?  .—
Department of Environmental Conservation’

Division Spill Prevention and Response i ■ /  , ________________Date/Time 4/30/99 1:17 PM
Approved by Commissioner Michele Brown [AAlMll'i' v (  -___—  Date ^  3  <31 7 f

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For further distribution iniormation. call the Governor's Legislative Office

IRov 10/981 99)nl0(m «is/OMB Page 1 of _ 2 _
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The exact impact of these changes to the liability scheme of AS 46.03.S22 is difficult to precisely 
quantify since many of the terms in the Committee Substitute are not defined. Given the 
substantial sums of money at stake in cleanup costs and damages in major marine oil spills or the 
release of hazardous substances, litigation will be the likely way the ambiguities created by 
section 2 and new subsection (m) of the amendments are resolved.

Section 2 and subsection (m) of CSSB 110 (JUD) make fundamental and far-reaching changes to 
the state’s strict liability scheme by amending the definition of what constitutes a “release” of oil 
or hazardous substances. Section 2 excludes from the definition of release “an act of nature 
occurring after the release of a hazardous substance into the environment." An act of nature is 
not defined but would presumably include such things as rain, wind, currents, and the natural 
flow of surface and groundwater. The result is' to limit the liability of a spiller under AS
46.03.822 to the initial entry of the ml or hazardous substance into the environment. Under the 
new definition, the law would have the illogical consequence of insulating the initial spiller from 
liability for cleanup costs or damages for the spread or migration of the hazardous substance after 
it enters the environment.

For example, if this bill was enacted before the Exxon Valaez oil spill, once the Exxon spill was 
affected by tides, currents and winds, the spread of the spill could be defined as an “act of nature” 
for which Exxon would no longer be liable under AS 46.03.822. If such an exception was in 
place, Exxon could have used the "act of nature" clause as a defense against paying for the State, 
local government’s or private party's cleanup costs and damages for the portion of the spill that 
spread out of the immediate vicinity, through Prince William Sound and into Cook Inlet, Kodiak 
and the Shelikof Straits.

Other, examples of the potential fiscal impacts of this bill include:

1. A Department of Defense tank farm located near the perimeter of the federal facility has 
released benzene, petroleum, and solvents via leaking valves and spills over the last 20 to 30 
years. The benzene, petroleum and solvents soaked into the ground until reaching 
groundwater. Groundwater flow, an act of nature, carried these hazardous substances 
downgradient and impacted drinking water wells at a church and business immediately 
outside the facility. Due to the high levels of benzene and petroleum substances in these 
wells, DoD is providing bottled drinking water to the church and business, ana will continue 
to do so until the groundwater is safe to use again. Under this new state law, the federal 
government will no longer be liable under AS 46.03.822 for State or private cleanup costs or 
damages to public or private parties as a result of the contamination of the drinking water 
wells.

2. A home heating oil tank failed and the rain caused the oil to run into the neighbor’s yard. 
Under this bill, because the spread of this release was due to an act of nature, the spiller (the 
owner of the home heating oil tank) is not responsible to clean up the neighbor's yard or to 
pay for the damages to the neighboring party. This situation is not likely to be a high enough 
priority to warrant a state response and the neighbor has no recourse under AS 46.03.822 to 
have his property cleaned up.

CSSB H O  (J U D ) Page 2 o f  2
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CS FOR SENATE BILL NO. 110( )

IN  THE LEGISLATURE OF THE STATE OF ALASKA 

TW ENTY-FIRST LEGISLATURE - FIRST SESSION

BY

Offered:
Referred:

Sponsors): SENATOR WELKEN

A BELL 

FOR AN ACT ENTITLED 

"An Act relating to liability involving certain property acquired by a governmental 

entity; and providing for an effective date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 46.03.822 is am ended by adding a new subsection to read:

(1) A  unit o f state or local governm ent that acquired ow nership o r control o f 

a vessel or facility through bankruptcy, foreclosure, deed in lieu o f  foreclosure, tax 

delinquency proceeding, abandonm ent, escheat, the exercise o f  em inent dom ain 

authority by purchase or condem nation, or circumstances in w hich the governm ental 

unit involuntarily acquired title by virtue o f its function as a  sovereign is not liable as 

an ow ner or operator under this section unless the governm ental unit has caused or 

contributed to the release or threatened release o f a hazardous substance at or from the 

facility or vessel, in which case, the governmental unit is subject to liability under this 

section in the sam e m anner and to the sam e extent, both procedurally and 

substantively, as any nongovernmental entity. For purposes o f this subsection, "caused

-1- CSSB 110( )
N ew .T ex t U n d e r l in e d  [DELETED TEXT BRACKETED]
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or contributed to the release or threatened release o f  a  hazardous substance"

(1) does not include the failure to prevent the passive leaching at or 

from  a facility or vessel o f  a  hazardous substance in the air, land, or w ater that had 

first been released to the environm ent by a  person other than the governm ental unit 

that acquired the facility or vessel;

(2) does not include the exercise o r failure to exercise regulatory or 

enforcem ent authority;

(3) after the ow nership or control o f  the facility o r vessel has been 

acquired by the governm ental unit, includes
;

(A) the spilling, leaking, pumping, pouring, em ptying, injecting, 

escaping, or dum ping o f a  hazardous substance from barrels, tanks, containers, 

or other closed receptacles; or

(B) the abandonm ent or discarding o f barrels, tanks, containers, 

or other closed receptacles containing a hazardous substance.

* Sec. 2. A PPLICABILITY. AS 46.03.822(1), as added in sec. 1 o f  this Act, applies to a 

vessel o r facility acquired by a governmental entity on or after the effective date o f this Act.
tj

For purposes o f  this section, when foreclosure by a municipality is involved, the property is 

icquired on the date it is deeded to the m unicipality under AS 29.45.450.

* Sec. 3. This A ct takes effect im m ediately under AS 01.10.070(c).

WORK DRAFT WORK DRAFT 1-LS0360XK
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V I R G I L  N O R T O N  &  A S S O C I A T E S
P. O. BOX 141796 

Anchorage, AK 99514-1796 V
Telephone: (907) 776-5481 or (907) 258-0722 

Fax: (907)278-6291*/

Senator Robin Taylor
Ann: Senate Judiciary Committee
Re: SB 110 -  Liability For Clcan-up of

Contaminated Property under A.S. 46.03.822

l testified via teleconference on April ! 2, 1999 concerning SB 110, sponsored by Senator Gary Wiiken at 
the request of (he Fairbanks North Star Borough. This correspondence is to explain in greater detail my 
concerns with SB 110, as currently drafted, and (o request several clarifications of the language in A.S.
46.03.822 as the statute currently exist without revision. Also, while I support the sponsor's intent in 
SB 110, wish to suggest several revisions that would better serve tire private sector/general public by 
clarifying and strengthening the original intent of the strict liability statute as it effects the innocent 
landowner defense.

Hie intent of SB 110. as defined by the spunsor, is to relieve a local government entity from liability in u 
taking of properly that is known to be or has the potential to be contaminated.

A.S.46:03:H22, Alaska’s sadct liability statute, requires an owner of property to take responsibility to 
prevent the spread or migration of contamination and to clean up the property. If the person acquired the 
property without knowing of die contamination the statute currently exempts this person from liability if 
they act responsibly (see (2) (A) and (B) of the innocent landowner defense) by discovering and beginning 
clcan-up opcrdhons. This person is then allowed ro seek cost recovery from the person responsible for the 
release. This is, essentially, the innocent landowner defense.

The cost recovery effort should always be directed agpinst the pcistm who first released the contamination 
into the environment. However, this is not how the Department of Environmental Conservation currently 
operates. The D.E.C. does not have a standard operating procedure for identifying a responsible party, 
other than the current owner, and in many occasions’ evens obstructs efforts to recover cost from a 
responsible party.

I propose the following amendment, which would add a new subsection to A.S. 46.03.822 that would read 
as follows:

(J) For purposes of determining liability in an action to recover 
damages or costs under A.S. 46,03.822, a release shall be deemed to have 
occurred when a hazardous substance is first introduced into (ho environment.
A party, other than the party responsibility for the initial release, who has acted 
responsibly upon discovering contamination in accordance with (2), (A), & (B) 
of this section may not be held liable for the spread or migration of the hazardous 
substance except by an act of intentional misconduct or gross negligence.

1 also propose the following amendment to the definition of release in A.S. 46.03.826, which would read as 
follows:

(9) "release" means any spilling, leaking, pumping, pouring, emitting, emptying, discharging, injecting, 
escaping, leaching, dumping, or disposing into the environment, including the abandonment or discarding 
ofltairels, containers, and other closed receptacles containing any hazardous substance, but excluding

(A) any release that results m exposure to persons solely within a workplace, with respect to a claim 
that those persons may assert against the persons’ employer; and

(B) emissions from the engine exhaust of a motor vehicle, rolling stock, aircraft, or vessel:

P  - 0 2
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(C) An act pr nature occurring after Che release of a hazardous suhrtaqco into the environment.

The above revision to the definition of release in A.S. 46.03.826 would minor the current definition of 
release in A.S. 46.09.900, which deals with Hazardous Substance Release Control. This wuuld clearly 
place liability upon the guilty party responsible for the release. Lastly, I would suggest the following 
revision (which would be even better than the revision I previously proposed in this correspondence) and 
possibly serve the intent of SB ll 0.

•Sec. 4. Adding a new subsection to read amoids A.S. 46.03.822:

(|) Notwithstanding other provisions of this section and notwithstanding the definition of 
■'release” in A.S. 46.03.826, for purposes of this section, a release is considered to have 
occurred when a hazardous substance is first introduced into the environment, and a person is 
not liable for the spread or migration of tho hazardous substance after its initial release if

( 1) The person was not responsible for the initial release;

(2) The person has satisfied the requirements of (2), (A), & (B) by acting responsibly after 
discovery of the release and

(3) Has not caused or increased the spread or migration though intentional misconduct or 
gross negligence.

(B) (Or] through an [ANOTHER| involuntary transfer or acquisition: (,] or

(C) Through the exercise of eminent domain authority by purchase or condemnation;

(3) The person is n corporation organized under 43 U>S.C. 1601 -  1629c (Alaska Native 
Claims Settlement Act) that acquired the facility under those sections;

(4) Tne person acquired the facility by inheritance or bequest; or

(5) The person is a state governmental entity and the state acquired tho facility under Public 
Law 85-508 (Alaska Statehood Act)

Thank yuu for your consideration in this matter. I know that your time during this period of legislator is 
valuable. Please understand that this issue effects every property owner in die state of Alaska, both local 
government and the private sector.

(A ) B y escheat, bankruptcy, foreclosure, tax delinquency, o r  abandonment:

(4) Hie person is a governmental entity that acquired the facility.

Sincerely,

Virgil Ni
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CS FOR SENATE BILL NO. 110(JUD)

IN THE LEGISLATURE OF THE STATE OF ALASKA

TW ENTY-FIRST LEGISLATURE - FIRST SESSION

BY THE SENATE JUDICIARY COMMITTEE

Offered:
Referred:

Sponsors): SENATOR WILKEN

A BILL

FOR AN ACT ENTITLED 

'An Act relating to liability for the release of hazardous substances; and 

iroviding for an effective date." 

5E IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 46.03.822 is amended by adding new subsections to read:

(1) A unit o f state or local government that acquired ow nership or control of 

a vessel or facility through bankruptcy, foreclosure, deed in lieu o f foreclosure, tax 

delinquency proceeding, abandonment, escheat, the exercise o f em inent domain 

authority by purchase or condemnation, or circumstances in which the governm ental 

unit involuntarily acquired title by virtue of its function as a sovereign is not liable as 

an ow ner or operator under this section unless the governm ental unit has caused or 

contributed to the release or threatened release o f a hazardous substance at or from the 

facility or vessel, in which case, the governmental unit is subject to liability under this 

section in the same manner and to the same extent, both procedurally and 

substantively, as any nongovernmental entity. For purposes o f this subsection, "caused

-1-
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or contributed to the release or threatened release o f a hazardous substance"

(1) does not include the failure to prevent the passive leaching at or 

from a facility or vessel o f a hazardous substance in the air, land, or w ater that had 

first been released to the environm ent by a person other than the governm ental unit 

that acquired the facility or vessel;

(2) does not include the exercise or failure to exercise regulatory or 

enforcem ent authority;

(3) after the ownership or control o f the facility or vessel has been 

acquired by the governm ental unit, includes

(A) the spilling, leaking, pumping, pouring, em ptying, injecting, 

escaping, or dumping o f a hazardous substance from barrels, tanks, containers, 

or other closed receptacles; or

(B) the abandonment or discarding of barrels, tanks, containers, 

or other closed receptacles containing a hazardous substance.

(m) For purposes o f determining liability in an action to recover dam ages or 

costs under this section, a release shall be considered to have occurred when a 

hazardous substance is first introduced into the environment. A party, o ther than the 

party responsible for the initial release, who has acted responsibly upon discovering 

contamination in accordance with (b)(2) of this section may not be held liable for the 

spread or m igration o f the hazardous substance except by an act o f intentional 

m isconduct or gross negligence.

* Sec. 2. AS 46.03.826(9) is am ended to read:

(9) "release" means any spilling, leaking, pumping, pouring, em itting, 

em ptying, discharging, injecting, escaping, leaching, dumping, or disposing into the 

environment, including the abandonment or discarding of barrels, containers, and other 

closed receptacles containing any hazardous substance, but excluding

(A) any release that results in exposure to persons solely within 

a workplace, with respect to a claim that those persons may assert against the 

persons' em ployer; [AND]

(B) em issions from the engine exhaust o f a m otor vehicle, 

rolling stock, aircraft, or vessel; and

WORK DRAFT WORK DRAFT 1-LS0360\N
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(C) an act of nature occurring after the release of a 

hazardous substance into the environment:

* Sec. 3. APPLICABILITY. AS 46.03.822(1), as added in sec. 1 o f this Act, applies to a 

vessel or facility acquired by a governm ental entity on or after the effective date o f  this Act. 

For purposes of this section, when foreclosure by a municipality is involved, the property is 

acquired on the date it is deeded to the m unicipality under AS 29.45.450.

* Sec. 4. This A ct takes effect im mediately under AS 01.10.070(c).

WORK DRAFT WORK DRAFT 1-LS0360\N
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L E G A L  S E R V I C E S
DIVISION OF LEGAL AND RESEARCH SERVICES 

LEGISLATIVE AFFAIRS AGENCY
(907) 465-3867 or 465-2450 STATE OF ALASKA
FAX (907) 465-2029 130 Seward Street, Suite 409
Mail Stop 3101 Juneau, Alaska 99801-2105

M E M O R A N D U M April 26, 1999

S U B JE C T : Liability for the release o f  hazardous substances (CSSB 110(JUD))

T O : Senator Robin Taylor
Chair, Senate Judiciary Com m ittee 
Attn: Sue M ossgrove

F R O M : Tam ara Brandt Cook
D irector /

Here is the draft committee substitute you requested. The added amendments, being broader 
in application than the original language added to AS 46.03.822 as subsection (1), do not 
seem to fit very well with that subsection. It may be that the new material (in sec. 1 o f  this 
draft aA ’m) and (n)) make much o f  subsection (1) unnecessary. The requested change in the 
definiiA.:: o f  "release" is found in bill sec. 2.

It appears to me as though these changes to the state law m ay not comply w ith requirements 
o f  CERCLA (42 U.S.C. 9601 et seq.). For examp.' ;, the "innocent landowner exception" to 
property ow ner liability under CERCLA is available only to defendants who m eet all the 
federal tests, one o f  which is fulfillment o f  a duty to make appropriate inquiry at the time o f  
acquisition into the previous ownership and use o f  property. (W estwood Pharmaceuticals, 
Inc. v. National Fuel Gas D istributionC orp.. (CA2 N Y  1992) 963 F.d. 85) I cannot see how 
(m) and (n) include that requirement o f  inquiry. Likewise, the newly added exclusion to the 
definition o f  "release" in sec. 2 is not found in the definition o f  "release" used in CERCLA 
(42 U.S.C. 9601 (22)) (contrast also the new (C) with the more limited definition o f  "Act o f  
God" found in 42 U.S.C. 9601(1)).

I f  these amendments to state law go beyond the "innocent landowner exception" to liability 
under CERCLA, then a property owner, even if  not liable under state law, will be liable 

\  under federal law. (United States v. A & F M aterials Co.T (SD 111 1984) 578 F.Supp 1249)

I have two questions about the material added as new subsection (n). Should the reference 
on page 2, line 23 to "section" be "subsection"? Should the references to "facility" also 
include references to "vessel"? I also don't understand the interaction between each o f  the 
new subsections (m) and (n). N ote that (n) exonerates a person from liability for any one o f  
the seven listed reasons.

TBC:lmb
99-059.1mb

Enclosure
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CS F O R  SEN A TE B IL L  NO. 110(JUD)

IN THE LEGISLATURE OF THE STATE OF ALASKA

TW ENTY-FIRST LEGISLATURE - FIRST SESSION

BY THE SENATE JUDICIARY COMMITTEE

Offered:
Referred:

Sponsor(s): SENATOR WILKEN

A B IL L  

F O R  AN A C T  E N TITL ED  

"A n  A ct re la tin g  to liability  fo r the release of hazardous substances; and  

p rov id ing  fo r an  effective d a te ."

BE IT  E N A C T E D  BY T H E  L E G ISL A T U R E  O F T H E  STA TE O F  A LA SK A :

* Section  1. AS 46.03.822 is amended by adding new subsections to read:

(1) A unit o f state or local government that acquired ownership o r control of 

a vessel or facility through bankruptcy, foreclosure, deed in lieu o f  foreclosure, tax 

delinquency proceeding, abandonm ent, escheat, the exercise of em inent domain 

authority by purchase or condem nation, or circumstances in which the governm ental 

unit involuntarily acquired title by virtue o f its function as a sovereign is not liable as 

an ow ner or operator under this section unless the governmental unit has caused or 

contributed to the release or threatened release o f a hazardous substance at or from the 

facility or vessel, in which case, the governmental unit is subject to liability under this 

section in the sam e m anner and to the same extent, both procedurally and 

substantively, as any nongovernmental entity. For purposes o f this subsection, "caused

-1- CSSB 110CJUD)
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or contributed to the release or threatened release of a hazardous substance"

(1) does not include the failure to prevent the passive leaching at or 

from  a facility or vessel o f a hazardous substance in the air, land, or w ater that had 

first been released to the environm ent by a person other than the governm ental unit 

that acquired the facility or vessel;

(2) does not include the exercise or failure to exercise regulatory or 

enforcem ent authority;

(3) after the ownership or control of the facility or vessel has been 

acquired by the governm ental unit, includes

(A) the spilling, leaking, pumping, pouring, em ptying, injecting, 

escaping, or dum ping o f a hazardous substance from barrels, tanks, containers, 

or other closed receptacles; or

(B) the abandonment or discarding of barrels, tanks, containers, 

or other closed receptacles containing a hazardous substance.

(m) For puiposes o f determ ining liability in an action to recover dam ages or 

costs under this section, a release shall be considered to have occurred when a 

hazardous substance is first introduced into the environment. A party, o ther than the 

party responsible for the initial release, who has acted responsibly upon discovering 

contamination in accordance with (b)(2) o f this section may not be held liable for the 

spread or m igration o f the hazardous substance except by an act o f  intentional 

m isconduct or gross negligence.

(n) N otw ithstanding other provisions o f this section and notw ithstanding the 

definition o f "release" in AS 46.03.826, for puqsoses o f this section, a release is 

considered to have occurred when a  hazardous substance is first introduced into the 

environm ent, and a person is not liable for the spread or migration o f the hazardous 

substance after its initial release if the person

(1) was not respon ble for the initial release;

(2) has satisfied the requirements o f (b)(2) by acting responsibly after 

discovery o f the release;

(3) has not caused or increased the spread or m igration through 

intentional m isconduct ct gross negligence;

WORK DRAFT WORK DRAFT 1-LS0360\M
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(4) is a governmental entity that acquired the facility

(A) by escheat, bankruptcy, foreclosure, tax delinquency, or

abandonm ent;

(B) through an involuntary transfer or acquisition; or

(C) through the exercise o f em inent dom ain authority by 

purchase or condemnation;

(5) is a corporation organized under 43 U.S.C. 1601 - 1629e (Alaska 

Native, C laims Settlem ent Act) that acquired the facility under those sections;

(6) acquired the facility by inheritance or bequest; or

(7) is a  state governmental entity and the state acquired the facility 

under Public Law 85-508 (Alaska Statehood Act).

* Sec. 2. AS 46.03.826(9) is amended to read:

(9) "release" means any spilling, leaking, pum ping pouring, emitting, 

em ptying, discharging, injecting, escaping, leaching, dumping, or disposing into the 

environment, including the abandonment or discarding o f barrels, containers, and other 

closed receptacles containing any hazardous substance, but excluding

(A) any release that results in exposure to persons solely within 

a workplace, with respect to a claim that those persons may assert against the 

persons' em ployer; [AND]

(B) emissions from the engine exhaust o f  a m otor vehicle, 

rolling stock, aircraft, or vessel; and

(C) an act of nature occurring after the release of a 

hazardous substance into the environment:

* Sec. 3. A PPLICABILITY. AS 46.03.822(1), as added in sec. 1 o f this Act, applies to a 

'essel or facility acquired by a governmental entity on or after the effective date o f this Act. 

;or purposes of this section, when foreclosure by a municipality is involved, the property is 

cquired on the date it is deeded to the municipality under AS 29.45.450.

* Sec. 4. This Act takes effect immediately under AS 01.10.070(c).

-3-
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Districts 29  A  30 
West Fairbanks

Scute Sanding Cgmmmcm
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SB 110
A n  A ct r e la t in g  to  l ia b i l i ty  in v o lv in g  c e r ta in  p ro p e r ty  a c q u ire d  b y  a 

g o v e rn m e n ta l  e n tity ; a n d  p ro v id in g  fo r  a n  e ffe c tiv e  d a te .

S p o n s o r  S ta te m e n t

T h is  bill w ill a ss is t m u n ic ip a litie s  in  p e rfo rm in g  th e ir  s ta tu to ry  d u ty  to en fo rce  
lien s fo r d e lin q u e n t rea l p ro p e r ty  taxes. T ax  fo rec lo su re  is a m a n d a to ry  p rocess 
le a d in g  to  th e  ta k in g  o f a  tax  d e e d  th a t  p laces th e  title  to  a tax d e lin q u e n t 
p ro p e r ty  in the  m u n ic ip a lity 's  n am e . E ach  y e a r  m u n ic ip a litie s  p u b lish  a 
fo rec lo su re  list fo r th e  p re v io u s  y e a r 's  d e l in q u e n t taxes a n d  p re s e n t a p e titio n  to 
th e  s u p e r io r  c o u r t  fo r ju d g e m e n t. T he  final s te p  in  th e  p ro cess  is th e  sa le  of the 
d e l in q u e n t p ro p e r ty  if th e  d e l in q u e n t ta x p a y e r  d o e sn 't  re p u rc h a se  it fro m  the 
m u n ic ip a lity  p r io r  to  sale . M u n ic ip a litie s  a re  co n ce rn ed  th a t th ey  m a y  be he ld  
liab le  fo r p re -e x is tin g  c o n ta m in a tio n  of fo rec lo sed  la n d  w ith  s ig n ifican t 
e n v iro n m e n ta l re m e d ia tio n  costs.

S o m e p ro p e r tie s  w ith  d e l in q u e n t taxes a re  c o n ta m in a te d . C o n ta m in a te d  la n d  is 
su b jec t to  b o th  s ta te  a n d  fe d e ra l law , b o th  o f w h ich  e s ta b lish  s tr ic t liab ility  
(liab ility  w ith o u t re g a rd  to  fau lt). T he  fed e ra l C o m p re h e n s iv e  E n v iro n m en ta l 
R esp o n se , C o m p e n sa tio n , a n d  L iab ility  A ct (CERCLA) e x e m p ts  b y  d e fin itio n  
s ta te  a n d  local g o v e rn m e n ts  w h o  a c q u ire  p ro p e r ty  th ro u g h  "b an k ru p tcy , 
fo rec lo su re , tax d e lin q u e n c y , a b a n d o n m e n t, o r  s im ila r m eans."  H o w e v e r, the  
s ta te  la w  w h ich  a d d re s s e s  liab ility  fo r d a m a g e  ca u se d  by  th e  re lease  of 
h a z a rd o u s  su b s ta n c e s , AS 46.03.822, d o e s  n o t p recise ly  m irro r  th e  fed era l law . 
SB 110 w ill a m e n d  AS 46.03.822(c)(2) to re a d  "a g o v e rn m e n ta l e n tity  th a t 
a c q u ire d  the  facility  by  esch ea t, b a n k ru p tc y , fo rec lo su re , tax d e lin q u en cy , o r 
a b a n d o n m e n t" so  th a t  fe d e ra l a n d  s ta te  law s a re  s im ila r  in th is respec t. T he 
m u n ic ip a lity  m a y  th e re fo re  h av e  title  to th e  c o n ta m in a te d  p ro p e r ty  w ith o u t 
in v o lu n ta ry  e x p o su re  to  c lean u p .

Sponsor Statement
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April 9 ,1 9 9 9

Senator Gary Wilken 
State Capitol, Room 510 
Juneau, Alaska 99801
Re: SB 110
Dear Senator Wilken:
The Alaska Municipal League supports passage o f SB 110, "An act relating tn 
liability involving certain property acquired by a governmental entity: and 
providing for an effective date."

This bill expands the technical definition o f land  acquired oy a governmental 
entity to include land acquired by "bankruptcy, foreclosure, tax delinquency, 
and abandonment". It is consistent with Alaska Municipal League Policy 
Statement "Utilities and Environment" Section D.2. "Liabil ty for Releases o f 
Hazardous Substances".
While thie is in large part a housekeeping bill to expand a definition to similar 
circumstances, it will be o f significant protection to municipalities and taxpayers. 
Thank you for the opportunity to comment.

Executive Director

Member o f the National League of CiUea and the National A*sadaiion o f Counties

Letter of Support



F a i r b a n k s  N o r t h  S t a r  B o r o u g h
809 Pioneer Road P.O. Box 71267 Fairbanks, Alaska 99707-1267 907/459-1000

February 24.1999

Senator Gary Wilken 
State Capitol 
Juneau, Alaska 99801
Dear Senator
The Fairbanks North Star Borough appreciates your consideration of legislation 
amending AS 46.03.822 to extend liability protection to the Borajgh in its tax 
foreclosure process. Without this legislation we are concerned that we may be held 
liable for pre-existing contamination on foreclosed land with significant environmental 
remediation costs.
Payment of taxes is the obligation of every property owner, regardless of the condition 
of their property. If one group of property owners avoids the payment of taxes because 
of the condition of their property, and no action Is taken to collect the taxes due, that 
"shortfall" is placed on the shoulders of the other taxpayers.
In the Fairbanks North Star Borough, there are fourteen properties with delinquent taxes 
that may be contaminated, with a total assessed value of almost $1.5 million dollars. 
Their taxes, penalties and interest due total $503,688.67. Up until this past year, three 
of these properties contained active, ongoing commercial businesses. Avoidance of 
their property taxes appeared to give them an unfair competitive edge over their 
competitors. The borough has been concerned about taking these properties through 
tax foreclosure because of the risk of liability for any existing contamination. Wrth the 
additional protection that this bill will provide, the borough will be able to complete the 
foreclosure process.
Passage of this legislation will allow us to enforce our tax collection obligations 
uniformly throughout the borough.
Thank you for your support.

Hank Hove, Mayor


