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SPONSOR STATEM ENT FOR 
BILL REVISING UNIFORM COM M ERCIAL CODE, ARTICLE 5

(LETTERS OF CREDIT)

House Labor and Commerce Committee

The basic p u rpose  o f  th e  revision o f  Article 5 of th e  U niform  Commercial Code is to  

u pda te  the  law  governing th e  S200 billion U .S . i r t ier-of-credit in d u s try . All 50 s ta tes  and Puerto 

R ico, Guam , and th e  D istrict o f  Colum bia have adop ted  the  UCC, including A r tic le  5. It is now  

necessary f o r  A r tic le  5 to  be revised, to recognize changes in technology and in com m ercial 

practices, so  as to avoid litigation over the increasing num ber o f  issue** that are no  longer 

adequately  dealt with in the decades-old  current law. One o f  the main features o f  this revision is 

the simplification o f  Article 5. A nother is its recognition o f  the Uniform C ustom sand  Practices 

for D ocum entary  C redits, a body o f  material that is used in conjunction w ith m ost international 

letters o f  credit.

Lett era o f  credit a re  used to  obtain paym ent as a backup to  o ther kinds o f  credit ex te n s io n ;  

they arc very im portant in international trade. P rior am biguities in the la w  d e a lin g  w ith  th e  

concept o f  fraud in the transaction  are clarified. Article 5 becom es m uch sim pler and le s s  detailed 

because o f  th e  e x p lic it  reliance upon standards o f  practice It continues to  provide ru les tha t can 

be waived o r modified by agreem ent betw een the panics.

T his revision o f  A nicle 5, prom ulgated by th e  National C onference o f  Com m issioners on 

Uniform S ta te  La a/s in 1995, has already been enacted in 39 jurisdictions and. a s  o f  January  15 o f  

this year, is pending in the  legislature o f  an additional jurisdiction. It is necessary  for Alaska to  

enact this bill in o rder to keep up  with developm ents in the com m ercial law  area, and avoid 

becom ing a comm ercial backw ater.

Thank you,

SPONSOR STATEMENT FOR BELL REVISING COMMERCIAL CODE ARTICLE 5
* U U tw î

Sponsor Statem ent
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S U B JE C T : Sectional summary o f  HB 79 relating to letters ofcredit (Work Order
No. 21-LS0375\D)

T O : Representative Norman Rokeberg, Chair
Mouse Labor and Commerce Committee 
Attn: Janet Seitz

FR O M : Theresa Bannister
L c 'isla tive Counsel

You have requested a sectional summary o f the above-described bill.

As a preliminary matter, note that a sectional summary o fa  bill should not be considered an 
authoritative inteqmetation o f the bill. The introductory remarks and the other descriptions 
o f  the sections necessarily contain some generalizations and simplifications. As a result, 
please keep in mind that the bill itself is the best statement o f  its contents.

Basic^dc5cdp.tionL_dcJiiiitioiis_uscdLiii_su.ininary. In general, a letter o fc re d it is an 
agreement by a bank or other person made at the request o fa  customer that the bank or other 
person will honor demands for payment (or a demand for delivery o f  an item o f value) when 
the conditions in the letter o fcred it are met. As an example, a letter o fcred it may be used 
when a bank custom er wants to buy some merchandise, but the manufacturer won’t ship 
without assurance o f  payment. The bank issues a letter o fcred it and is the "issuer." The 
customer requesting the letter ofcredit is the "applicant." The manufacturer (or other person 
who will be paid) is the "beneficiary."

To obtain the payment or delivery, the beneficiary must present the required documents. 
This is referred to as a "presentation" o f  the documents or "presenting" the documents. 
When the bank pays or delivers the item to the manufacturer, the bank "honors” the letter o f 
credit. If the bank doesn't pay or deliver upon presentation o f  the documents, the bank 
"dishonors" the letter ofcredit.

If the bank authorizes another person to make the payment or deliver under a letter ofcredit. 
that person is a "nominated person." If the nominated person also undertakes to honor a 
letter o f  credit, that person is a "confirmer."

Ah "adviser" is a person who notifies the beneficiary (or another "adviser" who will notify 
the beneficiary) that a letter o f credit has been issued, confirmed, or amended.

Sectional Analysis
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This bill revises the rules that set up how letters ofcredit work and the relationships between 
all of the various parties involved.

Section 1. AS 09.30.070(b). Makes an amendment con form ini' this subsection to proposed 
AS 45.05.111(d). This bill section deals with interest on a court judgment and establishes 
when interest starts accruing before the judgment is handed down. Under AS 45.05.111(d), 
interest on money owed for a liability found under AS 45.05.111(a) - (c) starts when the 
letter ofcredit is wrongfully dishonored or on another appropriate date.

Section 2. AS 45.01.105(b). Makes an amendment conforming this subsection to the 
proposed AS 45.05 changes. AS 45.01.105 identifies which state or nation's law governs in 
certain cases involving more than one state or nation. The amendmei.t states that 
AS 45.05.116 establishes what law governs for letters ofcredit.

Section 3. AS 45.02.512(a). Makes an amendment conforming this subsection o proposed 
AS 45.05.109(b). Excuses a buyer from making payment, even if the contrict requires 
payment before inspection and the required documents are tendered, if the circumstances 
would justify an injunction under AS 45.05.109(b).

Section 4. AS 45.05.102. Defines the terms used in the revised chapter on letters ofcredit 
(AS 45.05). See the introductory comments to this memo for more simple definitions of the 
most important terms.

Section 5. AS 45.05.103. Delines the scope of AS 45.05.

AS 45.05.103(a). States that the chapter applies to letters ofcredit and transactions involving 
letters ofcredit.

AS 45.05.103(b). States that this chapter, by itself, does not govern how to treat another 
situation or person not covered by this chapter.

AS 45.05.103(c). States that you can change the provisions of this chapter by an agreement, 
except as provided by certain listed statutes. States that a general provision to excuse 
liability or limit remedies won't work to change the obligations imposed by this chapter.

AS 45.05.103(d). States that the rights and obligations of an issuer to a beneficiary, or to a 
nominated person, are independent of the contracts and arrangements underlying the letter 
ofcredit. In other words, the existence, performance, and nonperformance of the underlying 
contract or arrangement don't affect the rights and obligations under the letter ofcredit. 
Includes under this subsection contracts between the issuer and the applicant and between 
the applicant and the beneliciary.

ScclionjG. AS 45.05.104. Sets out just what a letter of credit and certain related documents 
must consist of. They must be in a form that can provide a record and must be authenticated
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by a signature or authenticated as required under die parties' agreement or by the standard 
practice referred to in AS 45.05.108(e).

Section 7. AS 45.05.105. Stales that you don't need consideration (something of value to 
be received by a party) in order to issue, amend, transfer, or cancel a letter ofcredit, advice, 
or confirmation. Contracts usually require that each party receive something as consideration 
(not necessarily money or other property, but something of value to the party).

S.tclioii.8. AS 45.05.106(a). States that a letter ofcredit becomes enforceable against the 
issuer when the issuer sends it to the beneficiary or adviser. States that you can't revoke a 
letter of credit unless the letter says so.

AS 45.05.106(h). States that an amendment or cancellation ofa letter ofcredit does not 
affect the rights and obligations of certain listed persons (e.g., beneficiary and applicant) 
unless they consent to the amendment or cancellation, or unless the letter ofcredit says it 
is revocable or that the issuer can amend or cancel it without the consent.

AS 45.05.106(c). States when a letter ofcredit expires if it does not slate the date or does 
not have a provision that determines when it expires. The letter ofcredit expires one year 
after its stated date oi issuance or. if not stated, one year after the date it is issued.

AS 45.05.106(d). States that a perpetual letter ofcredit expires live years after its stated 
date of issuance or, if not staled, live years after the dale it is issued.

Section 9. AS 45.05.107(a). States that a confirmer is directly obligated on the letter of 
credit and has the rights and obligations of the issuer (as far as the letter of conlirmafon says 
it does). Also slates that the conlinuer has rights against, and obligations to, the issuer as if 
the issuer were the applicant and the confirmer had issued the letter ofcredit at the request 
of the issuer.

AS 45.05.107(b). States that a nominated person does not have to honor or give value when 
the necessary documents are presented to collect under a letter ol credit, unless the person 
is also a conlinuer.

AS 45.05.107(c). States that a person requested to advise may decline to act as an adviser. 
States that an adviser is not required to honor or give value when the necessary documents 
are presented to collect under a letter ofcredit. unless the adviser is also a conlinuer. States 
that an adviser's job is to advise accurately about the terms of the letter ofcredit and related 
documents, and. with regard to the beneficiary, to check if the request to advise is authentic. 
States that a letter ofcredit, confirmation, or amendment is enforceable as issued even if the 
advice is not accurate.

AS 45.05.107(d). Stales that a person who notifies a transferee beneficiary (a person to 
whom the beneficiary has transferred the beneficiary's interest under the letter ofcredit)
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about the terms ofa letter of credit or related document has the rights and obligations of an 
adviser under (c) of this section. Slates that the terms of the notice to the transferee 
beneficiary and transferor beneficiary (the beneficiary who transferred the interest in the 
letter of credit) may be different, as allowed by the letter ofcredit or related document that 
is received by the person who notifies the transferee beneficiary.

Section 10. AS 45.05.108(a). Except as provided in the section on fraud and forgery, 
requires an issuer to honor a presentation that appears on its face to comply strictly with the 
letter of credit. The standard practice of financial institutions determines whether the 
presentation complies as required. Requires an issuer to dishonor a presentation that does 
not appear to comply, except as provided in AS 45.05.113 and otherwise agreed with the 
applicant.

AS 45.05. K)S(b). Stales that upon presentation an issuer has a reasonable time to perform 
certain acts. The reasonable time may not exceed seven business days after the day of 
receipt. These acts are to honor the presentation, to notify the presenter that there are 
problems, or. if the letter ofcredit provides for honor after seven business days after 
presentation, to accept a draft (check) or incur a deferred obligation.

AS 45.05.IOS(c). States that in two situations an issuer is prevented from asserting that a 
problem causes the issuer to dishonor the letter ofcredit. The first situation is when the 
issuer does not give timely notice of the problem. The second situation is if the issuer gives 
notice but the problem is not stated in the notice. This subsection is subject to the fraud, 
forgery, and expiration assertions under (d).

AS 45.05.10S(d). States that an issuer can still assert that there has been fraud or forgery 
(under AS 45.05.109(a)) or that the letter ofcredit has expired before presentation in order 
to dishonor a presentation, even if the issuer failed to given the required notice or to mention 
the fraud, forgery, or expiration in the notice.

AS 45.05.108(e). Requires an issuer ofa letter of credit to comply with the standard practice 
of financial institutions that regularly issue letters ofcredit when the issuer handles letters 
ofcredit. States that a court is the determiner of whether the issuer has complied with the 
standard practice. Directs a court to allow the parties to present evidence of what is the 
standard practice.

AS 45.05. IOS(f). States what an issuer is not responsible for. An issuer is not responsible 
for the performance or nonperformance of the contract, arrangement, or transaction 
underlying the letter ofcredit. An issuer is not responsible for another person's acts or 
omissions. An issuer is not responsible for knowing the usage ofa particular trade, except 
for the standard practice of financial institutions issuing letters ofcredit.

AS 45.05.1()S(g). Directs an issuer to ignore certain nondocumentary conditions contained 
in a letter ofcredit.



Representative Norman Rokcbcrg. Chair 
House Labor and Commerce Committee 
February IS. 1999 
Page 5

AS 45.05.10S(h). Requires an issuer who does not honor a presentation under a letter of 
credit to return the documents presented, or to hold them for the presenter and notify the 
presenter.

AS 45.05.10S(i). Establishes certain rights and limitations for an issuer when the issuer 
honors a presentation under a letter ofcredit. The issuer is entitled to be reimbursed by the 
applicant; the reimbursement must be made in funds that are available immediately to the 
issuer not later than the date of payment. The issuer takes the documents presented without 
any claims by the beneficiary or presenter. The issuer may not claim a right of recourse 
under AS 45.03.414 - 45.03.415 on a draft (check). Except as provided in two other sections, 
the issuer may not get the money or another valuable back if there was a mistake, if the 
mistake involves obvious problems in the documents or tender that are apparent on the face 
of the presentation, The issuer is discharged unless a required signature ofthe beneficiary 
was forged,

Section 11. AS 45.05.109(a). Gives an issuer directions on what to do if presentation 
documents appear to meet the requirements ofthe letter ofcredit. but a document is either 
forged or materially fraudulent, and honoring the documents would result in a material fraud 
by the beneficiary on the issuer or applicant.

Directs the issuer to honor the presentation olThe documents if honor is demanded by certain 
persons under certain circumstances. The first is a nominated person that has given value 
in good faith and without notice ofthe forgery of fraud. The second is a conllmior that has 
honored its continuation in good faith. The third is a holder in due course ofa draft (check) 
that was drawn up under the letter ofcredit and taken by the holder in due course after 
acceptance by the issuer or nominated person. The fourth, is the person who has had the 
issuer's or nominated person's deferred (doesn't have to be paid immediately) obligation 
transferred (assigned) to the person, if before the obligation was incurred by the issuer or 
nominated person, the person gave value to get the assignment and did not have notice ofthe 
forgery or fraud.

Allows the issuer to honor or dishonor the request for payment if the issuer acts in good faith 
and if the situation does not fall under categories ( I) - (4) above.

AS 45.05.109(b). Authorizes a court to enjoin an issuer from honoring a request for payment 
(or grant similar relief against the issuer or other persons) when an applicant claims forgery 
or fraud, but only if four listed conditions are met. The first is that the relief must not be 
prohibited under the law governing drafis that have been accepted by the issuer, or governing 
a deferred obligation incurred by the issuer. The second is that a beneficiary, issuer, or 
nominated person who may be adversely affected must be adequately protected against loss 
resulting from the court giving the relief, The third is that all ofthe conditions for obtaining 
the court relief in this stale must be satisfied. The fourth is that applicant is likely to succeed 
on the claim of forgery or fraud and the person demanding that the presentation be honored 
does not qualify for protection under (a)( I).
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S£CtioiLJL2. AS 45.05.110(a). Establishes certain things that the beneficiary warrants when 
the presentation is honored. The beneficiary warrants to the issuer, to another person to 
whom the presentation is made, and to the applicant that there is no fraud or forgery as those 
terms are described m AS 45.05.109(a). The beneficiary warrants to the applicant that the 
payment (or transfer of value) does not violate an agreement between the beneficiary and the 
applicant or another agreement connected to the letter ofcredit.

AS 45.05.110(b). States that the warranties in (a) are in addition to other warranties under 
AS 45.03 (UCC; negotiable instruments), AS 45.04 (UCC: bank deposits and collections), 
AS 45.07 (UCC: warehouse receipts, bills of lading, and other documents of title), and 
AS 45.0S (UCC: investment securities) that are related to the presentation or transfer ofthe 
documents.

.Section 13. AS 45.05.111(a). Allows a beneficiary, successor beneficiary, or a nominated 
person to recover from the issuer of a letter of credit the amount in dispute if the issuer 
wrongfully dishonors or states that the issuer will not honor its obligation. If the issuer's 
obligation is not to pay money, this subsection allows the claimant to make the issuer 
perform what the issuer was supposed to perform, or, if the claimant elects, to recover an 
amount of money that equals the value ofthe performance. Allows the claimant to also 
recover damages that flow directly and immediately from the dishonor but not more remote 
damages. Slates that the claimant does not have to take action to avoid the damages that 
might result. However, reduces the awarded damages to the extent the claimant does avoid 
the damages. Requires the issuer to prove the amount ofthe damages that the claimant 
avoided. I f the claim is based on the issuer repudiating the obligation before presentation of 
the documents, states that the claimant does not have to present the documents normally 
required to require the issuer to pay or deliver the value required.

AS 45.05.111(b). Allows the applicant to recover damages from the issuer if the issuer 
wrongfully dishonors a draft or demand presented under a letter of credit, or if the issuer 
wrongfully honors a draft or demand under the letter ofcredit. Allows the claimant to 
recover damages that flow directly and immediately from the wrongful act, but not the more 
remote "consequential" damages. Reduces the amount of awarded damages by any amount 
saved due to the wrongful act.

AS 45.05.111(c). Allows a person to recover from an adviser or nominated person, other 
than a confirmer, the person's damages resulting from the adviser's or nominated person's 
breach of an obligation under this chapter or from an issuer’s breach of an obligation not 
covered by (a) or (b). Allows the person to recover only damages that How directly and 
immediately from the breach, but not the more remote consequential damages, less any 
amount the person saves due to the breach. Slates that a confirmer has the liability of an 
issuer under (a), (b), and this subsection, to the extent olThe confirmation.
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AS 45.05.111(d). States that an issuer, a nominated person, or an adviser who is liable under
(a) - (c) must pay interest on the amount owed from the date ofthe wrongful dishonor, or 
from another appropriate date.

AS 45.05.111(e). Directs the court to award attorney fees and costs to the party who wins 
a court action for a remedy under this chapter.

AS 45.05.111(0- Allows parties to establish ahead of time by agreement the amount of 
damages that would result from a breach of an obligation under this chapter. However, the 
amount or formula for calculating the amount must be reasonable.

Section 14. AS 45.05.112(a). Prohibits transferring the right ofa beneficiary to payment 
or performance under a letter of credit, except when the transfer occurs by operation of law 
as provided under AS 45.05.1 13, or unless the letter ofcredit says the right is transferable.

AS 45.05.112(b). Allows in two circumstances an issuer to refuse to carry out or recognize 
a transfer, even i fallowed under the letter ofcredit. The lirst circumstance is that the transfer 
would violate the law that applies to the situation. The second circumstance is that the 
transferor or the transferee has failed to comply with the letter ofcredit, or with another 
requirement that relates to the transfer, and that is within the standard practice of financial 
institutions regularly dealing with letters ofcredit or that is otherwise reasonable under the 
circumstances.

Section 15. AS 45.05.113(a). Allows a person who succeeds another person as the 
beneficiary under a letter ofcredit to perform certain listed acts without having to disclose 
that it is a successor ofthe beneficiary. The successor may consent to amendments. The 
successor may sign and present documents. The successor may receive payment or other 
items of value in the name ofthe beneficiary.

AS 45.05.113(b). Allows the successor ofa beneficiary to perform certain listed acts in its 
own name as the disclosed successor to the beneficiary. The disclosed successor may 
consent to amendments. The disclosed successor may sign and present documents. The 
disclosed successor may receive payment or other items of value. Except as provided by (e), 
directs an issuer to recognize a person who is disclosed to be a successor beneficiary as a full 
beneficiary if the successor beneficiary complies with the standard practice for financial 
institutions regularly dealing in letters ofcredit, or. in the absence ofthe standard practice, 
with other reasonable procedures that will protect the issuer.

AS 45.05.1 13(c), States that an issuer does not need to determine whether a person alleging 
to lie a successor beneficiary is actually such a beneficiary or whether the purported 
successor's signature is genuine cr authorized.

AS 45.05,113(d) States that honoring a purported successor's presentation under (a) or (b) 
that appears to be in compliance has the consequences identified in AS 45.05. IOS(i) even if
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llie person is not really the successor of the beneficiary. States that documents signed in the 
name ofthe beneficiary or a disclosed successor by a person who is not really the beneficiary 
or the successor beneficiary are considered to be forged documents when applying 
AS 45.05.109.

AS 45,05.113(e). Allows an issuer (if the issuer's rights of reimbursement are not covered 
by (d) or by similar law), any confirmer, and any nominated person to decline a presentation 
as provided in (b).

AS 45.05.113(1). States that if a beneficiary changes its name after a letter ofcredit is issued, 
the beneficiary has the same rights and obligations as a successor beneficiary under this 
section.

S.cctioii_L6. AS 45 05.114(a). Defines "proceeds ofa letter ofcredit" for the section.

AS 45.05.114(b). Allows a beneficiary' to assign (transfer to another person) its right to the 
proceeds o fa  letter ofcredit. Allows the beneficiary to do this before presentation, by 
assigning the right to receive proceeds \\ hen the conditions are satisfied in the letter ofcredit.

AS 45.05.114(c). Allows the issuer or nominated person to refuse to recognize an 
assignment ofthe proceeds ofa letter ofcredit until the issuer or nominated person agrees 
to the assignment.

AS 45.05.114(d). States that an issuer or nominated person is not required to give or 
withhold its consent to an assignment (transfer to another person) ofthe proceeds ofa letter 
of credit. Prohibits the issuer or nominated person from withholding the consent 
unreasonably if the assignee has and shows the letter ofcredit and if presentation ofthe letter 
ofcredit is required before honor.

AS 45.05.114(e). States that the rights ofa transferee beneficiary (a subsequent beneficiary 
to whom a beneficiary's rights have been transferred) or ofa nominated person do not depend 
on the beneficiary's assignment (transfer) ofthe proceeds ofa letter ofcredit and are superior 
to the assignee's right to the proceeds.

AS 45,05.114(1). Stales that the rights under this section between an assignee and an issuer, 
a transferee beneficiary, or a nominated person, and the issuer's or nominated person's 
payment of proceeds to an assignee or a third person, do not affect the rights between the 
assignee and a person other than the issuer, transferee beneficiary, or nominated person. 
States that the creation and perfecting (making effective) ofa security interest (an interest 
taken to secure a payment) in (or granting) a beneficiary's rights to proceeds, and assignment 
of (transferring) those rights, are governed by AS 45.09 (UCC: secured transactions) or 
other law. States that the rights and obligations arising on the creation and perfection ofa 
security interest or arising on another assignment (transfer) o fa  beneficiary's rights to
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proceeds, are governed by AS 45.09 or other law, as against a person oilier than the issuer, 
transferee beneficiary, or nominated person.

S£C.tiQU_LZ. AS 45.05.115. Limits how long a person has to bring an action in court to 
enforce a right or obligation under this chapter. Limits the time to the later of ( I) one year 
after the expiration date ofthe letter of credit, or (2) one year after the basis for the action 
occurs. States that a basis for the action arises when there is a breach (of an obligation) 
under this chapter, even if the injured party does not know about the breach.

-Section 18. AS 45.05.116(a). States that the liability of an issuer, a nominated person, or 
an adviser is governed by the jurisdiction that the parties choose by agreement if the 
agreement is in the form ofa record signed or otherwise shown to he authentic by the parties 
under AS 45.05.104 or by a provision in the letter ofcredit, confirmation, or other 
undertaking. States that the selected jurisdiction is not required to be related to the 
transaction involved.

AS 45.05.116(b). States which jurisdiction governs the liability of certain listed persons for 
their acts or failure to act, unless (a) applies. States that the jurisdiction is the jurisdiction 
where the person is located. Considers the person to be located at the address stated in the 
person's promise. States that if more than one address is indicated, the person is considered 
to be located at the address from which the promise ofthe person was issued. When dealing 
with jurisdiction, selection of whose law to apply, and recognition of letters ofcredit between 
bank branches, but not a court judgment, the branches ofa bank are considered to be separate 
juridical entities, and a bank is considered to be located where the bank's branch that is 
related to the matter is considered to be located under this subsection,

AS 45.05.116(c). States that, except as provided otherwise in this subsection, the liability 
of certain listed persons is governed by rules of custom or practice that the parties expressly 
select for the letter ofcredit or confirmation, or undertaking. Gives as an example the 
Uniform Customs and Practice for Documentary Credits. States that if both this chapter and 
the rules of custom or practice apply to the liability, the rules govern, unless they conflict 
with a provision of this chapter that cannot be changed (see AS 45.05.103(c)).

AS 45.05.1 16(d). States that this chapter governs if a conflict occurs between this chapter 
and AS 45.03 (UCC: negotiable instruments), AS 45.04 (UCC: bank deposits and 
collections), AS 45.09 (UCC: secured transactions), and AS 45.14 (UCC: funds transfers).

AS 45,05.116(e). States that the location for settling disputes under this chapter may be 
chosen in the same manner as the governing law is chosen under (a), and that the selection 
has the same binding effect.

Section 10 . AS 45.05.1 17(a). Stales that an issuer who honors a letter ofcredit is 
subrogated to the rights of (is substituted for and can claim the rights of) certain listed



Representative Norman Rokebcrg, Chair 
House Labor and Commerce Committee 
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Page 10

persons. The first person is the beneficiary, and the substitution is the same as if the issuer 
were a back-up debtor on the underlying obligation owed to the beneficiary. The second 
person is the person who requested the issuer to issue a letter of credit and the subrogation 
is to the same extent as if the issuer were tiie back-up debtor on the obligation owed to the 
applicant.

AS 45.05.117(b). States that an applicant that reimburses an issuer is subrogated to the 
rights of (is substituted for and can claim the rights of) certain listed persons. The 
subrogation is to the same extent as if the applicant were the secondary debtor on the 
obligation owed to the issuer, and the applicant has the subrogation rights ofthe issuer to the 
rights ofthe beneficiary stated in (a).

AS 45.05.117(c). States that a nominated person who pays or gives valir against a draft 
(cheek) or demand presented under a letter of credit is subrogated to the rights of (is 
substituted for and can claim the rights ol) certain listed parties.

AS 45.05.117(d). States that the right ofsubrogation in (a) and (h) don't arise until the issuer 
honors the letter of credit or otherwise pays under the letter ofcredit. States that the rights 
ofsubrogation in (c) don't arise until the nominated person pays or otherwise gives value 
under the letter ofcredit. These provisions apply even if there is an agreement that slates 
otherwise. Until the events occur, the persons do not obtain under this section any present 
or future rights that would form the basis for a claim, defense, or excuse.

Section 20 . AS 45.09.103(a). This amendment adds "rights to proceeds of written letters 
of credit" to the items that are covered by this subsection. The subsection deals with 
determining which jurisdiction's law applies when perfecting (making effective) secured 
transactions (agreements where one party transfers an interest in property to secure a 
contract), and what happens when collateral that is subject to a perfected security interest in 
another jurisdiction is brought into and kept in this state.

.Section 2 1. AS 45,09.104. States that AS 45.09 (UCC: secured transactions) does not 
apply to the transfer of an interest in a letter ofcredit, except for the rights to proceeds ofa 
written letter ofcredit.

S.cction_22. AS 45.09.105(c). Adds two definitions to the definitions that apply in 
AS 45.09 (UCC: secured transactions): "letter ofcredit" and "proceeds ofa letter ofcredit."

Section 23. AS 45.09.106. Adds "rights to proceeds of written letters ofcredit" to the 
definition of "general intangibles" that is used in AS 45.09 (UCC: secured transactions).

Si.’.c,tiou_24. AS 45.09.304(a). Stales that to perfect (make effective) a security interest 
(interest given to a person to secure performance ofa contract) in the rights to proceeds of 
a written letter ofcredit. the party that is secured must take possession ofthe letter of credit.
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Section 25. AS 45.09.305, Allows a person to obtain an interest that secures performance 
of an obligation in the "rights to proceeds ofa written letter ofcredit" by taking possession 
ofthe letter of credit.

Section 26. Subsection (a) states tiiat this Act applies to a letter ofcredit that is issued on 
or after the effective date of this Act. States that this Act does not apply to a transaction, 
event, obligation, or duty that is associated with a letter ofcredit issued before the effective 
dale of this Act.

Subsection (b) states that a transaction associated with a letter ofcredit issued before the 
effective date of this Act, and the accompanying rights, obligations, and interests are 
governed by current law as if this Act had not occurred.

Section 21. Makes the Act effective January I, 2000.

TLB:glc 
99-060.glc



A F e w  Facts A bout 
U CC A R TIC LE 5 -  LETTERS OF CREDIT

PURPOSE: Letters of Credit are used La obtain p a y m e n t  os a backup to other kinds of credit
extension; they arc very important in international trade, in the rcviaiona there ,j 
explicit recognition of atondards of practice, so that standards yuch as the Uniform 
Customs and Practices for Documentary Credit! can govern many ofthe particular* of 
letters of credit. Prior ambiguities widt the concept of fiaud in the transaction are 
clarified. Damages for a dishonored or repudiated letter of credit «no limited to amount 
of the document plus incidental damages. Consequential damages are not permitted. 
Article 5 becomes much simpler and less detailed because of the explicit reliance upon 
standards of practice. Article 5 continues to provide rules that can be waived or 
modified by agreement between the parties.

O RIGIN; Com pleted by the Uniform Law Com m issioners, in conjunction w ith the Am erican Low 
Institute, in 1995.

ENDORSED BY; American Bar Association

STATE Alabam a M ississippi
A D O PTIO N S: Arizona M issouri

A rkansas M ontana
California N ebraska
Colorado Nevada
C onnecticut N ew  H am pshire
Delaw are N ew  Jersey
District o f  N ew  M exico

Colum bia N orth D akota
Hawaii Ohio
ideho O klahom a
Illinois Oregon
Indiana South Dakota
Iowa Tennessee
Kansas Utah
M aine Vermont
M aryland Virginia
M assachusetts W ashington
M ichigan West Virginia
Minnesota W yom ing

1999
IN TR O D U C TIO N S: Texas

For any tlirther inform ation about UCC Artie!', 5, Letters o f  Credit, please contact John McCabe 
or Katie R obinson a t 3 12 -9 15 -0 195.

fP.'eiu'rf tnue: 77m in/urmtiiion ivu tiho or fontiJon our IfV/i Silo til uww.nccusl.nrg)

II ££ Aat/CL£ 5



U C C  A R TIC LE 5 -  LETTER S O F C R E D IT

WHAT:

WHY:

WHEN:

HOW:

WHO:

—  y i c c - u s L .

Modcniizcs and clarifies our country's principal law dealing with letters of 
crcdiL

Our present iaw was drafted almost 40 years ago. It is outmoded and no 
longer reflects commercial practice.

New legal issues have developed which arc resolved by the new law.

Revised Article 5 also conforms our law with international law and practice, 
which facilitates international trade.

Finally, the use of letters of credit has expanded enormously in the past 
decade or two. They arc now used in many large domestic commercial 
transactions.

Now.

Revised Article 5 has been approved by the American Law Institute and the 
National Conference of Commissioners on Uniform State Laws.

American Bar Association approval is anticipated in due course.

The final text of revised Article 5 is available now.

Introduction is anticipated this year or next year in about 20 states, including 
major money center states such as New York, California and Illinois.

States which do not adopt revised Article 5 will find themselves behind the 
rest of the country and the rest of the world.

-y VC.. -<■- "ri C. C. lA_S t- 
Drafted ̂ with the active participation of advisors from national and 
international businesses, banks, bar associations and government agencies.

Professor James J. White, c >author of the White Summers treatise on the 
Uniform Commercial Code, was the reporter.



W H Y  STATES SH O U LD  A D O PT  
U C C  A R T IC L E  5 -  LETTERS O F  C R E D IT

The revision to Article 5 of the Uniform Commercial Code — Letters of Credit — 
updates the law governing the 5200 billion U-S. letter of credit industry. Banlcs, and 
occasionally other persons, issue letters of credit to better assure payment to a third party 

by a customer up to a stated amount, for a stated period of time. Half of all exports outside 

the U.S. arc financed by letters of credit
Since the 1950s when this article was originally promulgated, the practices and 

technologies employed with letters of credit have changed substantially, including the use of 

clccrronic and computer technology. Litigation has increased as the volume of credits and 

the uncertainties of the law have stimulated controversies. Thus revision to UCC5 is both 

appropriate and timely.

There arc a number of reasons why every state should adopt revised UCC Article 5: 

LETTERS OF CREDIT ARE IMPORTANT — Letters of credit arc very 

important in international trade. It has become a common method of

guaranteeing and obtaining payment. The use of letters of credit has



UCC5 IS MODERNIZED — Origin*! UCC5 in many way3 is out of touch with 
current practice and major gap* cauic inwcoc*uuy litigation. The revised 
UCC5 authoress the use of electronic technology; expressly permits deferred 
payment letters of exedit and two-party letters of credit; provides rules for 
unstated expiration dates and "perpetual*1 letters of credit; and conforms to  

existing practice for assignment of proceeds,
UNIFORMI I Y — It is important that U.S. law regarding letters of credit be 
in accord with international rules and practices, but since letters of credit are 

a major instrument in domestic transactions as well, both international and 
domestic trade requires uniformity of law. These rules should be consistent 

within the United States.
CONCLUSION — The revised UCC Article 5 is a significant improvement 

over current provisions, and will lessen Litigation, clarify marten which had 
been disputed, and encourage sound practices, promoting interna liana] trade. 

For all of these reasons, UCC5 should be adopted by all states as soon as 

possible.
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January 27, 1999

JAN 2 7 1999
The Honorable Norman Rokebcrg, Chair 
House Labor and Commerce Committee 
Alaska State Legislature 
Room 24, State Capitol 
Juneau, Alaska 99801-1 IS2 HAND DELIVERED

Re: Uniform Commercial Code, Revision of Article 5 — Letters of Credit
(Last Legislature's HB 178)

Dear Representative Rokebcrg:

As I discussed with your assistant, Janet Seitz, yesterday, last legislature's HB 17S appears 
ready for re-introduction this session. At her request, you will find attached a "sponsor 
statement'' for the bill. ( will not go into the bill here, other than to say that it is basically an 
update of the Jaw governing the S200 billion U.S. letter-of-credit industry,

Also attached are three information sheets (one of which is two-sided) provided by the 
NCCUSL. As usual, I would be happy to provide any additional information that you may need. 
As you know, however, in Alaska's Uniform Laws delegation, Jerry Kurtz is the one with the 
most expertise in this area. He can be reached in Anchorage at 276-6100.

Since the bill passed the House unanimously last year, and, despite the lack of opposition, 
inexplicably got stuck in the Senate rudiciary Committee, I trust that it wi,t passthis year. Thanks 
again for your support and your work on it.

Yours truly,

Arthur H. Peterson 
Uniform Law Commissioner 

for Alaska

iIv/nhjVRoitebcrg letter

I tililic T e s t i m o n y



T h e  H o n o ra b le  N o rm an  R okebcrg , C hair 
Jan u a ry  2 7 , 1999

AHP:dv 

Enclosures (4) 

cc w/cncl: Rest of Alaska's ULC Delcgau'on: 
Honorable Jay A. Rabinowitz 
W. Grant Callow. Esq.
Tamara Brandt Cook, Esq.
L. S. Kurtz, Jr., Esq.
Deborah E. Behr, Esq.
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Telephone (907) 586-4000 

• Facsimile (907) 586-3777 
E-mail: diihnOptiaLuka.net
February 22, 1999
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1I0L Wt.5 .̂Wl 
AntJ—nyr*. At—L* VTWI 
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Hon. Norman Rokeberg, Chair  
House Labor & Commerce Commiccee 
Alaska Scace L e g i s l a t u r e

ATTN: J a n e t  Seicz
Room 24, Scace Capicol
Juneau, Alaska 99801-1182 HAND-DELIVERED

Re: H3 79, Revision of  UCC, A rc ic l e  5 (Leccers of Credic)
supporc

Dear Rep. Rokeberg:

I underscand chac H3 79 i s  schedu led  f o r  a hea r in g  b e fo re  your 
commiccee ch is  F riday ,  February 25. Unforcur .acely , I w i l l  be in  
Anchorage on b u s in e s s  chac day and cannoc accend your h e a r in g .

However, I wanced Co r e p e a t  my s t ro n g  SUPPORT fo r  ch i s  b i l l ,  
and I urge your commiccee to  a c t  on ic  f av o rab ly ,  with  a "Do Pass" 
recommendation.

This b i l l  p r e s e n t s  a n ecessa ry  p ie c e  in  the ongoing e f f o r t s  of 
the N at iona l  Conference of Commissioners on Uniform Scace Laws Co 
keep the  Uniform Commercial Code up Co d a t e .  I t  r e s o lv e s  i s s u e s  
p e r t a i n i n g  to  modern technology, c u r r e n t  b u s in e s s  p r a c t i c e s ,  and 
the  i n t e r p r e t a t i o n  of the d e c ad e s -o ld  e x i s t i n g  law. I t  i s  
d e s c r ib e d  more s p e c i f i c a l l y  in  Che sponsor  s ta tem en t  and a t t a c h e d  
m a t e r i a l s  t h a t  I p rov ided  you wich my January  27, 1999 l e t t e r .

Thank you .

Uniform Law Commissioner 
f o r  Alaska

c c : Rest of A la s k a 's  ULC D elega t ion :
Jay  A. Rabinowitz 
W. Grant Callow 
Tamara Brandt Cook 
L. S. (Je r ry )  K ur tz , J r .
Deborah E. 3ehr



F ebruary  19, 1999

P L E A S E  R E P L Y  TO:

O  1001 W F S T a JH  A VEN UE. SU IT E  TOO 
A N C H O R A G E . A LA S K A  99SO I-I99J 
PH O N E : (*07)269-5100
F A X ■ (907)774-3697

a  K E Y  BAN KO U ILO IN G
100 C U S H M A N  ST.. S U IT E  MOO 
F a i r b a n k s ,  a l a s k a  0970 i-*67y  

PH O N E : (SC 7I AS 1-3011 
FAX (9C7)ASI-2fr!C

•T O N Y  K N O W L E S .  G O V E R N O R

* S&SBiP.O.BOX I lOOOO-OIMOND COURT Hi 
EAU. ALASKA OSS 11-0300 

PHONE: (907)ASS-36O0
FAX: (907)A6S-a70S

Honorable Norman Rokeberg 
Chair
House Labor & Commerce Committee 
State Capitol, Rm 24 
Juneau. AK 99801-1 182

Dear Representative Rokeberg:

FEB 1 9

Re: KB 79 - UCC: Letters of Credit

HB 79 (UCC: Letters of Credit) is presently before the House Labor and Commerce 
Committee, The bill was developed by the National Conference ot Commissioners on Uniform State 
Laws after many years of study and consideration. The bill is important to provide a good business 
climate for interstate business transactions concerning letters of credit.

If you have questions, please contact me at 465-2122.

Sincerely.

BRUCE M. BOTELHO 
ATTORNEY GENERAL

By:
Deborah E. Behr 
Assistant Attorney General

D E D j f
cc: Pal Pourchat, Legislative Dir.

Ollicc ot'lhc Governor

C h ry ita l Sm ith , L eg is la tive  C on tac t 
D ep t, a l' l .n w

A ll A la sk a  Un it'a rm  Lnw  C om m iss io n e rs

V in ce  U scn t 
W a ry  E lle n  Ocn rtls loy 
A ssistan t A tto rneys G onoriil 
lu n c tu i/A ueh o rag o
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April 26.1999

L a w Omcsn

Rep. Joe Greon
A laska H o u se  o f  R epresen ta tives 
R oom  214, S la te  C apito l .
Juneau, Alaska 99801-11182

Re: HB 79 (Uniform Commercial Code, art. 5 -  Icttrrsof credit)

Dear Rep. Green:

With regard to your question about New York and Texas at the April 12 House 
Judiciary Committee hearing on this bill, you will find attached a copy of the April 21, 
1999 Fact Sheet from the National Conference of Commissioners on Uniform State Laws 
and the April 23, 1999 e-mail messago from NCCUSL Legislative Director and Legal 
counsel John McCabo to me.

The former shows 40 enactments (including Texas, about which you asked) arid 
four pending introductions (including Alaska). The latter explains the New York 
approach, and shows that that state will be coming along soon.

I trust that this information helps vrith your support of the bill.

Uniform Law Commissioner 
for Alaska

%cc w/cncs.: Rep. Norman Rokeberg, Chair, Hse. Labor & Commerce Com.
Rep. Pete Kott, Chair, Hse, Judiciary Committee 
Rep. Lisu Murkowski 
Rep. Erie Croft 
Rep. Belli Kcrttula
Rest of Alaska's Uniform Laws Delegation



A Few Facts About 
I’CC ARTICLF. 5 - LETTERS OF CREDI T

PURPOSE: In ters ofCrcdit -v< unctl td obtain paymont ss a backup to other kinds o f  credit extension;
the)-ore v e r y  im p o rta n t in  in terna tion al Iradc. In  the r c v ts io n j  th e re  a  e x p l i c i t  r e co g n itio n  
o f  stan d a rd s o f  p m c tic c ,  so  tha t x tandcrcb  su ch  as the U n i fo r m  C u d o tn s  a n d  P ra c tice *  fo r  
D o c u m e n ta r y  C ndiU  cu n  g o ve rn  m a n y  o f  th e  particu lar*  u f  lo ite rs o f  c ra d il.  P r io r  
a m b ig u i t ie s  w i th  th e  c o n ce p t o f  fra u d  in  th e  tra n sa ction  are c la r i f ie d  D a m a g e s  fo r  a 
d ish o n o re d  o r  rep u d ia ted  letter o f  c re d it a rc  lim ited  to  a m o u n t o f  th e  d o c u m e n t p lu s  
in c id e n ta l dam ages. C o n se q u e n tia l dam age ! o re  not p e rm itted . A r t i c l e  5  b e c o m e s  m uch  
sim pler and Ims detailed boccruso o f  th fl M p l i c i t  ro lia n cc  u p on  s ta n d a rd s o f  p r a c t ic e .  A r t ic le  
3 c o n t in u e s  (o  p ro v id e  ru les tha t ca n  b e  w a iv e d  or m o d itio d  b y  a g reem en t b e tw e e n  the  

parties.

OKJCrlN: Completed by the Uniform Law Commissioners, in conjunction with the American Low
Institute,. in 1995.

ENDORSED BY: American Rar Aisociation

STATE
ADOPTIONS:

1999
INTRODUCTIONS:

Alabama Musitaippi
Arizona Missouri
.Arkansas Moot wui
California Nebraska
Colorado Nevada
Connecticut New Hampshire
Delaware New Jersey
District of New Mexico
Columbia North Dakota

Hawaii Ohio
Idaho Oklahoma
Illinois Oregon
Indiana South Dakota
Iowa 'form os see
Kansas Texas *
Maine Utah
Maryland Vermont
Mauschusett* Virginia
Michigan Waahingtnn
Minnesota U'cst Virginia

Wyoming

Alaska North Carolina
Flot ids Pennsylvania

H O

For any bather wfcrnution about UCC Article 5, Leiten of Credit, please contact John McCabe or 
Katie Robinson al 312-915-0195.

-  IVV\) htMVJmfiil

nan J7»/> i'*ih aha 6* /unm{ on J» r It eb Sift ut t r w  new*/ *ir£j



Art
From:
S ent:
To:
Subject:

John  M. M cCabe 
Friday, April 2 3 .1 9 9 9  6 :50  AM 
art@dillonflndley.cam 
Article 5 In Now York

D oar Ait-

Uniform Commercial C ode Article 5  Is slowly moving towards 
consideration In the Now York Legislature. The Legislature require# a 
report from the New York Law Revision Com m ission. That report is dona, 
an d  i# very favorable. In tire past, the  New York Legislature h as  
refused to handle m ore than one  UCC bill in any legislative year. New 
York has not adopted  Revised Article 3 an d  the Artlde 4 Amendment#, and 
that may have to  precede  conofderation of Article 6. However, tho New 
York D epartm ent of S tate  la now m anaging the UCC bill#, end  is trying to 
establish an  improved schedule  for legislative consideration of UCC 
revision#. This bodas well for aU the  UCC revisions, including Article 
5. b ecau se  It Is the firal time that the  executive branch in New York 
h as  taken a  serious in terest In the UCC. But it is not clear that 
putting th e se  bills on the Governor's a g e n d a  vrill accelera te  
consideration of Article 5 that much.

The New York Law Revision report is very favorable, a# I indicated. 
The New York S ta te  Bar Association just voted to support Article 5 a  
coupie of w eeks ago. We a re  very certain  of City Bar of New York 
su p p o rt The banks support Article 5 . 1 am  told tKat New York banks are  
making letters of credit subject to  the  law of sta tes with Revised 
Article 5, a  practice tha t is causing so m e em barassm en t in Albany. I 
know of no opposition in New York. The bill will get favorable 
consideration, given all of th ese  factors. It is just a  m atter of 
clearing all of th e  procedural requirem ents that the Legislature im poses 
on UCC bills.

Thanks for your kind attention.

John  M. M cCabe
Legal Councsl/Lagislative Director
■ft C C U -S  L_

Page 1

mailto:art@dillonflndley.cam
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DEPARTMENT OF LAW

O F F I C E  O F  T H E  A T T O R N E Y  G E N E R A L  

May 3, 1999

Honorable Jerry Mackie 
Chair
Senate Labor and Commerce Committee 
State Capitol, Rm 427 
Juneau, AK 99801-1182

MAY 0 3 1999

PLEASE REPLY TO:
T O N Y  K N O W L E S ,  G O V E R N O R

O  1031 WL ANCHO, PHONE. FAX:

X

■1994_ JHAVENUE. SUITE200 !AGE, ALASKA 99501- (907)269-5100 (907)276-3697
KEY BANK BUILDING 100 CUSHMAN ST.. SUITE400 FAIRBANKS, ALASKA 99701-4679 PHONE: (907)451-2611FAX: (907)451-2646
P.O. BOX 110300-DIMOND COURTHOUI JUNEAU, ALASKA 99611-0300 PHONE: (907)465-3600FAX: (907)465-6735

Re: HB 79 - UCC: Letters of Credit

Dear Senator Mackie:

HB 79 (UCC: Letters ofCredit) is presently before the Senate Labor and Commerce 
Committee. The bill was developed by the National Conference of Commissioners on Uniform State 
Laws after many years of study and consideration. The bill is important to provide a good business 
climate for interstate business transactions concerning letters ofcredit.

If you have questions, please contact me at 465-2122.

Sincerely,

BRUCE M. BOTELHO 
ATTORNEY GENERAL

By:
Deborah E. Behr 
Assistant Attorney General

DEB.jf
cc: Hon. Norman Rokeberg, Chair 

House Lubor & Commerce Committee

Pat Pourchot, Legislative Dir.
Office ofthe Governor

Chrystal Smith, Legislative Contact 
Dept, of Law

All Alaska Unifottn Law Commissioners

Vince Usera 
Mary Ellen Beardsley 
Assistant Attorneys General 
Juneau/Anchorage

03-CSLH


