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Component: APSC
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Expenditures/Revenues (Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2001 FY 2002 FY 2003 FY 2004 FY 2005 FY 2006
Personal Services
Travel
Contractual
Supplies
Equipment

Land & Structures
Grants & Claims
Miscellaneous

TOTAL OPERATING

CAPITAL EXPENDITURES 00| 0.0 0.0 00 00 00
CHANGE IN REVENUES ( ) 00 0.0 0.0 0.0 | 00 00
FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1037 GF/Mental Health
Other (Specify Type)

TOTAL 00 0.0 00 00 0.0 00
Estimate of any current year (FY2000) cost: 0.0
POSITIONS
Full-time 0 0 0 0 0 0
Part-time 0 0 0 0 0 0
Temporary 0 0 0 0 0 0

ANALYSIS: (Attach a separate page if necessary)

The purpose of HB 43 is to amend (section 1) AS 12.55.039 for clarification of surcharges that are
|mﬁ)o$e on violations of a municipal ordinance if that ordinance imposes a criminal penalty forits
violation; (section 2) AS 29.25.074, to specify that a municipality cannot enforce a penalty for the violation
of an ordinance unless it has authorized the imposition of the surcharge set out in AS 12.55.039,
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HOUSE BILL NO. 43
IN THE LEGISLATURE OF THE STATE OF ALASKA

TWENTY-FIRST LEGISLATURE - FIRST SESSION

BY REPRESENTATIVE DAVIS

Introduced: 1/19/99
Referred: Community and Regional Affairs, Judiciary, Finance

A BILL
FOR AN ACT ENTITLED

"An Act relating to police training surcharges imposed for violations of municipal

ordinances."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 12.55.039(a) is amended to read:
(a) In addition to any fine or other penalty prescribed by law, a defendant who

pleads guilty or nolo contendere to, forfeits bail for, or is convicted of a

(1) felony shall be assessed a surcharge of $100;

(2) violation of a misdemeanor offense under AS 28.33.030,28.33.031,
AS 28.35.030, or 28.35.032, or a violation of a municipal ordinance comparable to a
misdemeanor offense under AS 28.33.030, 28.33.031, AS 28.35.030, or 28.35.032 and
adopted under AS 28.01.010, shall be assessed a surcharge of $75;

(3) misdemeanor or a violation of a municipal ordinance if a sentence
of incarceration may be imposed for the misdemeanor or ordinance violation, other

than a provision identified in (2) of this subsection, shall be assessed a surcharge of

HB0043a mi HB 43
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$50;
(4) misdemeanor for which a sentence of incarceration may not be

impaosed, aviolation or an infraction under state law* or [A MISDEMEANOR OR] a
violation of a municipal ordinance Imposing a penalty authorized by
AS 20.25.070(a) if a sentence of incarceration may not be imposed for the
[MISDEMEANOR OR] ordinance violation* shall be assessed a surcharge of $10 if the
fine or bail forfeiture amount for the offense is $30 or more.

* SeC. 2 AS 29.25.074(a) is amended to read:
(a) A municipality may not enforce a penalty for violation of anordinance

for which a surcharge is required to be imposed under As 12.55.039 [FINE OF $30
OR MORE OR IMPRISONMENT IS PRESCRIBED AS A PENALTY] unless the
municipality authorizes the imposition of and provides for the collection of the
surcharge [REQUIRED TO BE IMPOSED UNDER AS 12.55.039]. The surcharge
shall be deposited into the general fund of the state and accounted for under
AS 37.05.142. Subject to appropriation, the legislature may reimburse a municipality
that collects a surcharge required to be imposed under AS 12.55.039 for the cost to the
municipality in collecting the surcharge and transmitting the surcharge to the state.

The reimbursement may not exceed 10 percent of the surcharge collected and

transmitted to the state.

HB 43 2- HB0043a
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A I aska State L egislature

Representative Gary Davis

HOUSE BILL 43

SPONSOR STATEMENT
An act relating to police training surcharges imposed for violations of municipal ordinances

House Bill 43 is a housecleaning measure that clarifies the intent of legislation passed
in 1998 exFandmg the types of crimes for which a surcharge is imposed and increasing
the amount of the surcharge applied to convictions of criminal offenses.

This surcharge is imposed on_hoth state_and municipal_criminal law violations. The
surc_har%es collected are deposited in the Police Training Fund, which is used to provide
training To the law enforcement and corrections commuriity of the state.

The first section of House Bill 43 rephrases AS 12.55.039(a)(4) to state that a surcharge
is_imposed on violations of municipal ordinances having a penalty authorized by AS
29.25.070(a), the statute which authorizes municipalities o impose criminal penalties.

The second section of House Bill 43 states that if a municipality has not authorized the
imposition of the surcharge, it may not enforce penalties on criminal violations of
municipal ordinances.

H843ss012700

“Session: State Capitol, Juneau, AK 99801 + Phone 907/465-2693 or 800/463-2693 » Fax 907/465-3835
Interim: 145 Main St. Lp., Stc. 223, Kcnai, AK 99611 « Phone 907/283-7095 or 907/224-2051 « Fux 907/283-3075
Email: Representative_Gary Davis@legis.statc.ak.us

Sponsor Statement
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A 1 aska State L egislature

Representative Gary Davis

HOUSE BILL 43

SECTIONAL ANALYSIS

An act relating to police training surcharges imposed for violations of municipal ordinances

Section L

Section 2;

HB43/sa/020199

Amends AS 12,55.039, Surchar%_es, subsection ,(a)F4) to clarify that
surcharges are imposed  on violations of a municipal ordinance if that
ordinance imposes a criminal penalty for its violation.

Amends AS 29.25.074, Surcharges, subsection (a) to specify that a
municipality cannot enforce a penalty for the violation of an ordinance

unless it has authorized the imposition of the surcharge set out in AS
12.55.039.

Session: State Capitol. Juneau. AK 99801 <Phone 907/465-2693 or 800/463-2693 = Fax 907/465-3835
Interim: 145 Main St. Lp.. Stc. 223. Kcnai. AK 99611 « Phone 907/283-7095 or 907/224-2051 = Fax 907/283-3075

Entail: Renresentativr. O:trv statc.ak.us

Sectional Analysis



§ 12.55.039 Cooe 1 Criminat £ roceanee D

12) make written findings of the facta considered in

(A) finding the existence ofaggravating or mitigating factors and in assigning a vajy”
to those factors; and

(B) determining the defendant's gross and daily net incomes.

(d) When imposing a sentence of a day fine, the court may permit the payment of th*
day fine in specified installments or within a certain period of time, provided the entire
day fine is paid within 180 days of imposition.

ie> A sentence imposing a day fine shall be considered a civil judgment for the day fia®
The Department of Law shall enforce the judgment and may utilize any procedure
available for the enforcement of civiljudgments. If the Department of Law uaes the civi]
process ofthe court to enforce or collect a day fine, the department shall be awarded costa
and attorney fees.

(f) The Alaska Court System shall evaluate and prepare a report every two years not
later than February 1on the use of day fines and their effectiveness. The court system
shall notify the legislature that the report is available. The report must include

(1) a comparison of the number of defendants receiving a day fine as a sentence with
the number of other defendants, eligible to receive a day fine, who receive another

sentence;
(2) a comparison ofthe recidivism rates between defendants receiving a day fine with

other defendants,

(A) eligible for a day fine, who receive another sentence; and

(B) not eligible for a day fine, who receive another sentence;

(3) the potential savings to the state from the number of defendants who are eligible
to receive a sentence of imprisonment, and who receive a day fine, assuming tho*e
defendants would have been sentenced to a term of imprisonment;

(4) the amount of day fines collected, the success rate of collections, and the number of
cases requiring civil process to collect the day fine; and

(5) recommendations concerning expansion or restriction of the use of day fines,
including proposals for legislation.

(g) Money collected under this section shall be deposited into the general fund and
separately accounted for under AS 37.05.142. The annual estimated balance in the
account maintained under AS 37.05.142 for day fines collected under this section may be
appropriated by the legislature as follows: (1) 25 percent of the annual estimated balance
for grants and claims paid by the Council on Domestic Violence and Sexual Assault; (2)
25 percent of the annual estimated balance for grants and claims paid by the Violent
Crimes Compensation Board; and (3) the balance for any lawful purpose. Nothing in this
subsection createt a dedicated fund. (§ 5 ch 79 SLA 1994; am § 6 ch 21 SLA 1995)

Po«tpon«d repeal ofrabarctioa (f). —Section 7,  introductory language of wihwrtign (f), cuhatibitwd
ch. 79. SLA 1994 repeals (0 of this section. effective “prepare m report every two years* fer “report every
February 2. 2004. two years to the legislature* and added the aecaod

Crows reference*. — For effect of enactment of sentence,
this section on Alaska Rule of Criminal Procedure 32. Legislative history reports. — For House Uttar
see 4 6. ch. 79. SLA 1994 in the Temporary and Of intent relating to CSHB 119<JUD> am, &mn which
Special Acta. A 79 SLA 1994. which enacted this section derowd.

Effect ofamendments. - The 1995 ameodment, A 1993 House Journal 1413.
effective August 8 1995. in the first sentence of the

Sec. 12.55.039. Surcharge, (a) In addition to any fine or other penalty prescribed by
law, a defendant who pleads guilty or nolo contendere to, forfeits had for, or is convicted
of a

(1) felony shall be assessed a surcharge of $100;
(2) violation ofa misdemeanor offense under AS 28.33.030, 28.33.031, AS 28.35.030, or

28.35.032, or a violation of a municipal ordinance comparable to a misdemeanor offense
under AS 28,33.030, 23.33.031, AS 28.35.030, or 28.35.032 and adopted under AS
28.01.010, shall be assessed a surcharge of $75;

AS 12.55.039



561 § 12.55.045

(3) misdemeanor or a violation ofa municipal ordmance if a sentence of incarceration
may be imposed for the misdemeanor or ordinance violation, other than a provision
identified in (2) of this subsection, shall Ik*assessed a surcharge of $50;

(4 wviolation or an infraction under state law or a misdemeanor or a violation of a
municipal ordinance if a sentence of incarceration may not be imposed for the misde-
meanor or ordinance violation shall be assessed a surcharge of $10 if the fine or balil
forfeiture amount for the offense is $30 or more.

Ib) A court may not fail to impose the surcharge required under this section. The
surcharge may not be waived, deferred, or suspended. Acourt may allow a defendant who
is unable to pay the surcharge required to be imposed under this section to perform
community work under AS 12.55.055(ci in lieu of the surcharge.

(c) The surcharge shall be paid within 10 days of imposition or such shorter period of
time as ordered by the court. Failure to pay the surcharge is punishable as contempt of
court. Proceedings to collect the surcharge may be instituted by the state, the munici-
pality. or by the court on its own motion.

(d) Money collected under this section shall be deposited into the general fund and
accounted for under AS 37.05.142. (8 2 ch 119 SLA 1994; am § 4 ch 56 SLA 1998)

Sentencing and Probation

1 of each year, provide to the Department andmin,
utrmuon. to the Legislative Budget and Audit Com-
tmttee. and to each house of the legislature an eati-
mate of the money collected under AS 12.56.039 for

Crooa refcreoce*. — For legiiLarivc findings and
purpose in connection with the enactment of tins
section, tee j I, ch. U9. SLA 1994 in the Temporary
and Special Ads.

Effect of aaaendaaenta. — The 1998 amendment.
effernve August 27. 1998, rewrote aubeecoon ial.

Effective date*. — Section 7. ch. 119, SLA 1994
makes this section effective January L 1996.

Editor's aotea. — With respect to subsection idl,
i 10. ch. 56. SLA 1998 provides the following: "Not-
withstanding the requirements of AS 12.55.039(d) and
AS 37 05.142 that surcharges collected under AS
12.55.039 be accounted for separately, the Alaska
Court System shall depoeit money collected under AS

that fiscal year.*

Section U. eh. 56, SLA 1998 provides a repeal date
for 4 10, ch. 56. SLA 1998 aa follow*: "Section 10 of
thia Act is repealed on the earlier of (1) the date that
the Alaska Court System ha* the capability to aepa-
rately track and account electronically for money
collected under AS 12.55.039. or (2) June 30, 2002.
The executive director of the Alaska Court System
Ihall non/y the lieutenant governor and the reviaor of
surute* when the electronic capability described in
thia secoon hu been obtained.”

12.55.039 in the general fund and shall, by February

Sec. 12.55.040. Increased punishment far habitual criminal after conviction of petty
larceny or misdemeanor involving fraud. [Repealed. § 21 ch 166 SLA 1978.J

Sec. L2JS5.045. Restitution- (a) The court may order a defendant convicted of an
offense to make restitution as provided in this section, including restitution to the victim
or other person injured by the offense, to a public, private, or private nonprofit
organization that has provided or ia or will be providing counseling, medical, or shelter
services to the victim or other person injured by the offense, or aa otherwise authorized
by law. In determining the amount and method of payment of restitution, the court whflll
take into account the

(1) public policy that favors requiring criminals to compensate for damages and injury
to their victims; and

(2) financial burden placed on the victim and those who provide services to the victim
and other persons injured by the offense as a result of the criminal conduct of the
defendant

(b) An order of restitution under this section does not limit any civil liability of the
defendant arising from the defendant's conduct.

(c) Ifa defendant is sentenced to pay restitution, the court may grant permission fbr
the payment to be made within a specified period of time or in specified installments.

(d) In any case, including a case in which the defendant is convicted ofa violation ofAS
LL46.L.20 — LL46.150 and the property is commercial fishing gear aa defined in AS
16.43.990, the court shall consider the victim's baa and may order restitution that may

include compensation fbr loss of income.
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rvgulating lobbying 42 ALR3d 1046

Vab<I>> ol'juiute or ardmani-r forbidding pharma-

-t vo advertise prices of druc# or medicines 44
allod 1301.

Vaiittity and construction of statute or ordinance
—aprCj-.g employment of women in places where
fvtoDM".JVg liquors are »old. 46 AJLR3d 369

Validity and construction of statute or ordinance
pffuUcing or prohibiting self-service gasoline filling
Nauorj H6ALR3d 1393

Operation of nude-model
offear™ 4i3 ALK3d 1313

Valid.tv and construction of statute or ordinance
forbidctng treatment in health clubs or massage sa-
jona b> persons of the opposite sex. 51 ALR3d 936

Validity of municipal regulation more restrictive
th«n state regulation as to time for selling or serving
“toocattng liquor. 51 AJLR3d 1061.

Valicity and construction of regulations dealing
with ci-srepresentation in the sole of Kosher food. 52
AJJUo 959.

Validity of municipal ordinances regulating time
during which restaurant business mav be conducted.
S3 ALR3d 942.

Modem status ofthe la*- as to validity cfstatutes or
ordinances requiring notice of tort claim against local
governmental entity. 59 ALR3d 93.

Validity and construction of curfew statute, ordi-
nance. or proclamation 59 ALR3d 321. 93 ALR4th

photographic studio as

1056
Validity and construction of statute cr ordinance
prohibiting commercial exhibition of inaifomiii-i or

disfigured persons. 62 ALR3d 1237.

Application of city ordinance requiring license for
laundry, to supplier of coin-operated laundry ma-
chines intended for use in apartment building 65
AJLR3c 1296.

Appucation of statute or regulation dealing with
regist.Mtion or carrying of weapons to transient non-
resident 66 ALR3d 1253

Enactments

5 29.25.010

Larceny aa within disorderly conduct statute or
ordinance. 71 AJLR3d 1156.

Validity and construction of ordinance prohibiting
roof signs. 76 ALR3d 1162.

Validity and construction of statute or ordinance
proscribing solicitation for purpooea of prostitution,
lewdneaa. or assignation — modern cases. 77 ALR3d
519

Validity of statutes, ordinances, and regulation re-
quiring the installation or maintenance of various
bathroom facilities in dwelling units. 79 AJ.R3d 716.

Validity and construction of statute or ordinance
restricting outdoor rate advertising by motels motor
courts, and the like. 80 ALR3d 740.

Validity of state or local regulation dealing with
resale of ticketa to theatrical or sporting events. 81
ALR3d 655.

What constitutes “sale* of liquor in violation of
statute or ordinance. 89 ALR3d 551.

Validity and construction of statute or ordmance
prohibiting desecration of church. 90 ALR3d 1128.

Validity and construction of statute or ordinance
specifically criminalizing passenger misconduct on
public transportation. 78 ALR4th 1127.

Validity and construction of statute, ordinance, or
itfiliation applying to specific dog breeds, such ss “pit
bulls" or "bull terriers." 80 AUMth 70.

Validity, construction, and effect ofjuvenile curfew
regulations. 83 ALfUth 1056.

Laws regulating begging, ;nnn»miling or similar
activity by poor or homeless persons. 7 AJLRfith 455.

Validity and construction of statutes or ordinances
imposing civil or criminal penalties on alarm system
users, installers, or servicers for false alarms. 17
ALRS5th 825.

Governmental regulation of place of amusement,
entertainment, or recreation as violating rights of
owner or operator under equal protection clause of
Federal Constitution's Fourteenth Amendment —Su-
preme Court cases. 104 L Eld 2d 1078.

Sec. 29.25.010. Acts required to be by ordinance, (a) In addition to other actions
that this title requires to be by ordinance, the governing body ofa municipality shall use

ordinances to

(1i establish, alter, or abolish municipal departments;
121 provide for a fine or other penalty, or establish rules or regulations for violation of

which a fine or other penalty is imposed;
‘3> provide for the levying of taxes:

'4 1 make appropriations, including supplemental appropriations or transfer ofappro-

priations.
51 grant, renew, or extend a franchise;

16>adopt, modify, or repeal the comprehensive plan, land use and subdivision

regulations, building and housing codes, and the official map;
7' approve the transfer of a power to a first or second class borough from a city,

(S' designate the borough seat;

‘9" provide for the retention or sale of tax-foreclosed property;

110 exempt contractors from compliance with general requirements relating to
payment and performance bonds in the construction or repair of municipal public works
projects within the limitations set out in AS 3G.25.025; this paragraph applies to home

rule and general law municipalities.

ib This section does not grant authority, but requires the governing body to use
ordinances in exercising certain of its powers. i8 8 ch 74 SLA 1985)

AS 29.25.074



§ 29.25.060 M fkicipal Govmknent 636

Sec. 29.25.060. Resolution*, (a) The governing body shall provide for the mainte-
nance of a permanent file of resolutions that have been adopted
(b) This section applies to home rule and general law municipalities. (8 8 ch 74 SLA

1985)
NOTES TO DECISIONS

Cited in Laxv Mt. Line Club v. M atanuska-Susitna
Borough Bd. of Adjustment U Appeal*. 904 P.2d 373
(Alaska 19951

Sec. 29.25.070. Penalties, (a) For the violation ofan ordinance, a municipality may
by ordinance prescribe a penalty not to exceed a fine of $1,000 and imprisonment for 90
days. For a violation that cannot result in incarceration or the loes of a valuable license,
a municipality may allow disposition of the violation without court appearance and
establish a schedule of fine amounts for each offense.

ib) The municipality or an aggrieved person may institute a civil action against a
person, including a minor as provided in AS 29.25.072, who violates an ordinance. In
addition to injunctive and compensatory relief, a civil penalty not to exceed $1,000 may
be imposed for each violation. An action to enjoin a violation may be brought notwith-
standing the availability of any other remedy. On application for injunctive reliefand a
finding of a violation or a threatened violation, the superior court shall grant the
injunction. Each day that a violation of an ordinance continues conatitutes a separate
violation.

(c) The penalties authorized under this section may be imposed only if copies of the
ordinance are made available for distribution to the public at no more than cost.

id) This section does not apply to an ordinance adopted under AS 04.11.501(c).

(e) The municipality shall provide written notice to the commissioner of health and
social services or to the commissioner’s designee of the commencement of a civil
enforcement action for the violation of an ordinance under fb) of this section against a
minor. Unless the commissioner and the municipality have negotiated an agreement
making ocher arrangements for the municipality to provide the notice required by this
subsection, the municipality shall provide the notice by mailing a copy of the citation or
other document setting out the notice of the commencement of the civil enforcement
action. This subsection applies to home rule and general Law municipalities.

(> In this section, 'minor* means a person under 18 years ofage. (8 8 ch 74 SLA 1985;
am § 16 ch 80 SLA 1986; am § 11 ch 76 SLA 1987; am § 65 ch 101 SLA 1995; am §§ 2,

3 ch 107 SLA 1998i

Effect of amendments. — The 1995 amendment, serted * including a minor u provided in AS
effective July 1. 1995. made a section reference sub- 29.25.072.” in the first sentence in subsection (b) and
stitution in sub<t«ction a added subsections <e>and (P.

The 1998 amendment. effective July 1 1998. in-

NOTES TO DECISIONS

Punishment for failare to list tamable prop- Ordinance u ; impose penalties oa cljlu of
erty authorized. —Aerf bad the power to enact an persona. — While an ordinance which made an act
ordinance requiring a taxpayer to file a statement done by one penal and imposed upon another no
under oath Listing all pertoaal property at itsjustand penalty for a Like act done under like circumstances
fair value, and a former nmilar provision provided could not receive judicial sanction for the reason that
the authority to present* .ts punishment, including it was unjust and unreasonable, the same could not be
fine and impnsonmet! City of Anchorage v. said ofdiscnminatioQ by municipal authority against
Campbell. 105 F. Sufp f'* D Alaska 19521. a whole class of persons who were Lawfully regarded

An act may be made a penal offense under as proper subjects for police regulation, such os per-
both state statute and municipal ordinance, sons without occupation or visible means of support.
Giudoru v Wheeler. 230 r 93 '9th Cir. 1916). decided Guidoru v. Wheeler. 230 F. 93 19th Cir. 19161, decided
under former, similar la» under former, similar law.



637 Municipal Enacthints § 29.25.080

Sec. WJZ5.012. Civil penalties for violation of municipal ordinances by mi*
non. <a) Except aa otherwise provided in this section, the enforcement under AS
29.25.070(b) of a civil penalty against a minor for violation ofa municipal ordinance shall
be heard in the district court in the same manner as for similar allegations brought
against an adult, except that the minor's parent, guardian, or legal custodian shall be
present at all proceedings unless the court excuses the parent, guardian, or legal
custodian from attendance for good cause.

(b) If provision is made by ordinance for use ofa hearing officer to decide enforcement
of a civil penalty under AS 29.25.070(b), allegations against a minor for a civil penalty
under a municipal ordinance may be assigned toa hearing officer for the municipality for
decision.

() An action for a civil penalty filed against a minor under this section does not give
rise to the right to a trial by jury or to counsel appointed at public expense. (§ 4 ch 107

SLA 1998)

Effective date*. — Section 59, ch. 107. SLA 1998 provide* that thia section «ppli« *io ail OBeatn
make* tiui taction effective July 1, 1998. comanned on or after July 1. 1998.*
Editor? note*. — Section 57. ch. 107. SLA 1998

Sec. 29.25.074. Surcharge, (a) A municipality may not enforce an ordinance for
which a fine of $30 or more or imprisonment is prescribed as a penalty unless the
municipality authorizes the imposition ofand provides for the collection ofthe surcharge
required to be imposed under AS 12.55.039. The surcharge shall be deposited into the
general fund of the state and accounted for under AS 37.05.142. Subject to appropriation,
the legislature may reimburse a municipality that collects a surcharge required to be
imposed under AS 12.55.039 for the cost to the municipality in collecting the surcharge
and transmitting the surcharge to the state. The reimbursement may not exceed 10
oercent of the surcharge collected and transmitted to the state.

fb) This section applies to home rule and general law municipalities. 18 8 ch 56 SLA

1998)

Bevuor'a uotca. —This lection was enacted as AS  which enacted tins section. look effect on August 27.

29.25.072. Renumbered in 1998. 1998.
Effective datca. — Section 8. ch. 56. SLA 1998.

Sec. 29.25.075. Collection of penalties. The court may collect for a municipality
any monetary penalty or surcharge or item to be forfeited as a result of the violation of
an ordinance. The supreme court may prescribe by rule the fees to be charged by all
courts to municipalities for providing collection services under this section. (8§ 47 ch 36

SLA 1990; am § 9ch 56 SLA 1998)

Effect Of amendment*. — The 1998 amendment,
effective August 27. 1998, inserted ‘eurcbarge or* in
the first sentence.

Sec. 29.25.080. Breast-feeding. A municipality may not enact an ordinance that
prohibits or restricts a woman breast-feeding a child in a public or private location where
the woman and child are otherwise authorized to be. In a municipal ordinance, “lewd
conduct.” “lewd touching," “immoral conduct,” ‘indecent conduct,” and similar terms do
not include the act of a woman breast-feeding a child in a public or private location where
the woman and child are otherwise authorized to be. Nothing in this section may be
construed to authorize an act that is an offense under a municipal ordinance that
establishes an offense with elements substantially equivalent to the elements of an
offense under AS 11.61.123. This section is applicable to home rule and general law

municipalities. (§ 4 ch 78 SLA 1998)
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January 31,2000

Senator Robin Taylor, Chair

Senate Judiciary Committee

Members of Senate Judiciary Committee
State Capital Building, Room 30
Juneau, AK 99801

Re: House Bill 43 relating to police training surcharges imposed for violations of
municipal ordinances

Dear Senator Taylor and Members ofthe Senate Judiciaiy Committee:

The Kcnai Peninsula Borough administration supports passage of HB 43. Section 1
addresses our concern that the existing language of AS 12.55.039(a);could be read to require the
borough to collect this surcharge for civil penalties as well as criminal penaL s. For example,
we currently collect civil penalties for failure to file sales and personal property tax returns. The
proposed amendment to paragraph (a) would clarify that this only relates to criminal penalties.

Our second concern is that the existing language in AS 29.25.074(a) could be read to
prevent a municipality from enforcing an entire ordinance unless it also authorizes this
surcharge. For example, our entire sales tax code is essentially one ordinance. We support the
amendment in Section 2 of HB 43 as it would clarify that only the penalty provision in an
ordinance would not be enforceable without the underlying surcharge.

The Kenai Peninsula Borough supports training of law enforcement officers and thanks
you for the opportunity to comment on this measure,

Yours very truly,

Borough Attorney

CGT:jgof

TOTAL P .01
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KETCHIKAN GATEWAY BOROUGH

Office of the Borough Attorney « 344 Front Street ° Ketchikan. Alaska 99901 Scott A
O«rowhb Attorooy

(907)2237335
Fax: (907) 247-3625

Deborah L. Davidson
Legislative Aide

145 Main Street, Lp., 223
Kenai, Alaska 99™-ti

Dear Ms. Davidson:

Thank you for the copy of the proposed House Bill 43 provided
with yuur letter dated January 22, 1999. Like many other
communities, the Ketchikan Gateway Borough found it necessary to
adopt a change to its municipal code last fall iIn order to address
the enforcement difficulty created by the new AS 29.25.074.

Your letter indicates that there are two problems that HB 43
seeks to address: 1) "application of AS 29.25.074 to civil
enforcement actions; and 2) the risk that a municipal ordinance
could be declared invalid for failure to impose the Btatutorily

required surcharge.

While 1 concur that these two issues should be addressed, and
while the Ketchikan Gateway Borough has largely avoided the problem
for the present by enacting a surcharge provision as required, 1| am
concerned about the civil/criminal penalty distinction.

The Ketchikan Gateway Borough Code, like that in many other
- —communities, contains a catch-all penalty section-which states, in
essence, that any violation of the code is subject to punishment
through °a fine of up to $500.00, or up to 30 days imprisonment, or
both such Tfine or 1iImprisonment.0 A copy of Ketchikan Gateway
Borough Code section 1.10.030 as it appeared prior to the addition
of the surcharge is attached. By comparison, Anchorage Municipal
Code section 1.45.010, as of my roost recent supplement, had a
general penalty of $300.00 or 30 days imprisonment. My copy -=f
Fairbanks North Star Borough Code section 1.04.010 provides for a
$1000.00 fine, imprisonment of up to 90 days, or both.

PUBLIC COMMENT



Lector to Deborah L. Davidson
January 27, 1999

Page 2

Because each code violation thus carries with i1t a potential
incarceration, unless a specific penalty is provided for which does
not include 1incarceration, the terminology ‘misdemeanor or a
violation of municipal ordinance”™ on line 12 of the bill will
impact more municipal offenses than may be intended. AS 11iB1.900
defines a misdemeanor as a crime Tfor which a sentence of
imprisonment for a terra of more than one year may not be imposed.
IT misdemeanor is intended to apply to all offenses for which any
period of incarceration under a year maybe imposed, even iIf that
period ia..a maximum of thirty to ninety days, then the—$50 .00
surcharge .would apply to all municipal code violations under the
Ketchikan Gateway Borough code, except for those violations which
specifically provide for a penalty that does not include

incarceration.

I would suggest that the higher $50.00 surcharge only be
applied where the period of incarceration may be greater than 6
months. Otherwise, a $50.00 fine for firecrackers, for example,
would potentially include a $50.00 surcharge.

IT you have questions regarding this letter, please contact me
at your convenience.

Sincerely,

Borough Attorney

Enclosure

cc:

Georgianna Zimmerle, Borough Manager w/o encl.
Sue Bethel, Borough Clerk w/o encl.

Geoffrey Bullock, KGB Lobbyist w/o encl.
Gerald Lee Sharp, Esq., PreBton, Gates & Ellis w/o encl.

Michael Gatt.l, Attorney for Mat-Su Borough w/o encl.
Ardith Lynch, Attorney for Fairbanks North Star Borough w/o end

Colette Thompson, Attorney for Kenai Peninsula Borough w/o encl.
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attorneys at law
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February 18, 1999

VIA FACSIMILE, - (9P7) 4«g-38.3.0.

Ms. Deborah L. Davidson

Legislative Aide
to Representative Gary Davis

State Capitol
Juneau, AK 99801

RE: Comments to HB 43

Dear Ms. Davidson:

ThanlJc-you for inviting my comments to HB 43 introduced by

Representative D avis. Indeed, there is a need to revisit the
1998 amendment to AS 12.55.039. I represent a number of
m unicipalities throughout the State. We learned to our chagrin

last year that the surcharge amendment, which we assumed had only
been intended to apply to municipal tra ffic violations, applied
to every municipal violation, civil or crim inal.

The 1998 revisions have forced m unicipalities to scurry to
revise their codes so that the courts w ill assess fines imposed
under municipal ordinance for zoning, sales tax, animal control

and sim ilar violations. For instance, in Nome, Judge Each would
not assess a fine for curfew violations until the city could
provide him with a copy of the amending ordinance. In several

m unicipalities have had to pass more than twenty (20)

cases,
collection

amendments to their respective codes to authorize the
of the surcharge now required to be imposed by AS 12.55.039.

Here are our comments on the proposed legislation:

Section 1. I recommend adding the word "crim inal" before
the word "penalty" to avoid a possible ambiguity.



t'.kOel
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Ms. Deborah L. Davidson
February 18, 1999
Page 2

Section 2. Thank you for this amendment. Last year's
legislation created a possible loophole to enforcement of a
zoning ordinance, for instance, only because there was no
surcharge to any penalty associated with the zoning ordinance.

This amendment solves this unintended result. On behalf of our
m unicipal clients, | appreciate the efforts of Representative
Davis.

Very truly yours,
BW C/Ihf
kf*\MircwWx.fcr

TOTAL P .02



MATANUSKA-SUSITNA BOROUGH
350 East Dahlia Avenue, Palmer, Alaska 99645-6488

Borough Attorney's Office

PHONE (907) 745-9677

February 25, 1999

Representative Gary Davis
Alaska House of Representatives
State Capitol

Room 513
Juneau, AK 99801-1182

Re: HB 43

Dear Representative Davis:

| am writing in response to Legislative Aide Deborah L. Davidson’sJanuary 22,
1999, correspondence seeking comments on HB 43, which was introduced to address
the concerns of municipalities that the mandatory surcharge requirement in the
legislation swept with a broader brush than intended and could potentially impact
municipal enforcement if the surcharge were not adopted. In accordance with HB 43,
the Matanuska-Susitna Borough adopted Ordinance Serial No. 98-134, amending its
penalties and violations section ofthe code to require the imposition ofthe surcharge
to be collected by the borough for the police training fund. A copy of the borough’s

adopted code section is attached for your information.

— After the passage ofHB 43, the borough was concemed-about the language of
the bill, which apparently prohibited the enforcement of an ordinance for which a
surcharge is required, if the surcharge was not imposed pursuant to HB 43. The
borough felt it was somewhat ironic that a municipality could not enforce an ordinance
unless it collected a surcharge for police training. While the borough certainly
supports the benefits oftrained law enforcement officers, it believes that any language
that would prohibit the enforcement ofa municipal ordinance for the failure to collect

the surcharge is not well considered.

Municipalities adopt ordinances to address concerns affecting the public’s health,
safety, and welfare that may be enforced in their discretion to protect that interest.
Any legislation that would somehow eliminate or reduce a municipality’s discretion to



February 25, 1999

enforce its ordinances is a direct imposition on a municipality’s broad powers delegated
to it by statute. The existing language of AS 29.25.074 prohibiting ordinance
enforcement should be repealed and the proposed language of HB 43 Sec. 2 should not
be adopted. Instead, collection ofthe surcharge should be based upon the mandatory
legislative direction to the municipality to collect the surcharge (by the use ofthe word
"shall) which in the borough’s opinion should be sufficient to compel the collection of
the surcharge. The limitation of a municipalities enforcement options is thus
eliminat a and the surcharge should be collected based on the affirmative duty to do

SO.

| must also concurwith the comments presented by Ketchikan Gateway Bcrough
Attorney, Scott Brandt-Erickson, in his January 29, 1999 correspondence. A
misdemeanor is specifically defined in AS 11.81.900 and means a crime for which a
sentence ofimprisonment for a term ofmore than one year may not be imposed. Like
the Ketchikan Gateway Borough, the Matanuska-Susitna Borough has a system of
citations that imposes fines but not imprisonment for a violation and are considered
by the borough to be infractions. Under the proposed language online 12 ofpage 1and
line 2 of page 2, confusion with regard to this term could arise.

In summary, it appears that the bill requires some additional consideration in
order to remediate earlier interpretations of HB 43. Please call if you have any

questions.
Very truly yours,
MATANUSKA-SUSITNA BOROUGH
Michael™Gatti, Borough Attorney
Michael Gatti _

MG:drm

Atts.

CC: Scott Brand-Erickson,
Ketchikan Gateway Borough
Kevin Ritchie,

Alaska Municipal League
W:\SHARED\DEBRAjVt\CORR\2-23-99 hb43 Itr.wpd



Public Hearing:
Adopted:

MATANUSKA-SUSITNA BOROUGH
ORDINANCE SERIAL NO. 90-134

3zi'iz
9/23/33

AN ORDINANCE AMENDING MATANUSKA-SUSITNA 30ROUGH 1.45 VIOLATIONS,
ENFORCEMENTS, AND PENALTIES BY ADDING SECTION 1.45.045 AUTHORIZING
THE IMPOSITION OF A STATE-IMPOSED SURCHARGE ON CERTAIN PENALTIES.

3E IT ENACTED:

Section 1. Classification. This ordinance

is of a

general and permanent nature and shall become a part of the borough

code.

* Section 2. Amendmentof chapter _MSB 1.45 1is

amended by adding a new section toread as follows:

hereby

1.45.045 PENALTY SURCHARGE AUTHORIZATION AND COLLECTION.

The surcharge required to be imposedpursuant to AS

12.55.039 1is authorized and shall be i1mposed as

surcharge on penalties imposed for the violation of an

ordinance, code provision, or regulation of

Matanuska-Susitna Borough brought under a citation or
criminal complaint that would require a proceeding in the
Alaska court system if the defendant were to-enter a plea
of not guilty. The court may impose and collect the

surcharge on all penalties iImposed by the court or fines

and bail forfeitures that are paid to the court.

Ordinance Serial

Page 1 of 2
M

the

No.
No.

a

98-134
98-167



- *

Effective 137
134 shall take effect upon adoption by the borough assembly.

ADOPTED by the Matanuska-Susitna Borough Assembly this 2.-..

day of September, 1998.

ani
DARCIE K. SALMON, Borough Mayor

ATTEST:

SANDrM A. DILLON, Borough Clerk

(SEAL)

Page 2 of 2 Ordinance Serial No. 98-134
IM No. 98-167



Fairbanks North Star Borough Office of the Mayor

809 Pioneer Road RO. Box 71267 Fairbanks, Alaska 99707-1267 907/459-13H
, Fax 907 459-1
Email mayor@co.fairbanks.ak.u:

March 4, 1999

The Honorable Gary Davis
Alaska State Legislature
State Capitol

Juneau, AK 99801-1182

Re: HB 43

Dear Representative Davis:

Thank you for your letter of January 22 regarding HB 43. We appreciate your
willingness to revisit the police training surcharge on violations of municipal

ordinances.

We agree that the addition of the phrase “a penalty for violation of’ in AS
29.25.074(a) (HB 43, p.2, line 9) would be helpful. It is possible that a
municipality could choose to request an injunction (rather than a fine) to enforce
an ordinance, and the failure to impose a surcharge should not cause the entire

ordinance to be found invalid.

We would, however, like to request that the legislature exempt from the
surcharge municipalities such as the Fairbanks North Star Borough that have
no law enforcement powers, and therefore no police training program. The
borough does not appear eligible to receive surcharge funds from the Alaska
police training fund, since AS 18.65.225 authorizes appropriations to
"municipalities that conduct their own police training programs.”

The only violations for which the Fairbanks North Star Borough has routinely
imposed penalties are on animal control citations. Since September, 1998, this
borough has collected $100 in surcharges, an average of $20 per month. The cost



Letter to Representative Davis
March 4, 1999
Page 2

of accounting, collection, and transmitting this minimal amount is hardly cost-
effective for either the borough or the state.

While we appreciate the concept of requiring offenders to contribute toward the
cost of police training, the legislation passed last year imposed an additional
burden on the borough without any apparent benefit.

Hank Hove
Mayor

HHrrlf
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Via Facsimile

Representative G ary D avis
Stare C apitol

Juneau, A K 99801
R e : H ouse B ill 43
Dear Representative D avis:

I want to thank you and your stafffor inviting m e to com m ent on House B ill
43, w hich relates to Chapter 56 S LA 1998 . T his b ill addresses the police training

surcharges im posed for violation ofm unicipal ordinances.

A s a city attorney for seven A laska cities, |1 see big problem s w ith A S

29 .25 .074, w hich provides:

(a) A m unicipality m ay not enforce an ordinance for w hich a
fine of $30 or m ore or im prisonm entis prescribed as a penalty
unless the m unicipality authorizes the im prisonm ent o f and
provides for the collection o fthe surcharge required to be

im posed under A S 12.55.039. The surcharge shall be deposited
into the general fund o fthe state and accounted for under A S
37 .05 .142. Subject to appropriation, the legislature m ay

reim burse a m unicipality that collects a surcharge required to be
im posed under A S 12.55.039 for the costto the m unicipality in
collecting the surcharge and transm itting the surcharge to the
state. The reim bursem entm ay not exceed 10 percent o f the

surcharge collected and transm itted to the state.

(b)) T his section applies to hom e rule and general law

m unicipalities. (8 8 ch 56 S LA 1998)

(09901-C001/AA99083).019]
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Representative D avis
February 4, 1999

Page 2

A's I look atihese statutes, 1 see no purpose wWhatsoever for AS 29 .25.074, and I
especially see no reason w hy the legislature should choose to render a m unicipal
ordinance unenforceable in these circum stances. A S 12.55.039, w hich im poses the
surcharge, is com pletely self-sufficient. It effectively im poses the surcharge, and a

city or other m unicipality does notneed to do any m ore to have the state collect the

surcharge. A S 29 .25 .074(a) is sim ply superfluous.
Furtherm ore, som ething needs to be done to effectproper im plem entation o f
this law . One ofthe cities | representwas told by the localm agistrate that the court
system (a state agency) would collectthe surcharge and pay it over to the city. W hy
doesn't flic court system pay the m oney directly to the state general fund, w here it

m ust go according to statute? W hen the state pays it to the city, then the city m ust
receive, account for, nrd then pay it right back to the state, all atan adm inistrative
expense thatis not sufficiently covered by the 10 percentreim bursem entclause.

W hatis the point to this circuitous route ofm oney handIling? It is causing atleast one

city m anager considerable aggravation

W hatam I m issing here? W hatis the concern thatA S 29 .25 .07 4 is supposed
to address? Is there a concern thata m unicipality w ill itse lIfcollect a surcharge
pursuantto an ordinance enforcem entprogram that does not include the court system ?
I'f thatis the issue, then it should be addressed in plain term s by reqguiring the city to
pay over any directly collected surcharges to the state. There is no need to im pose the
draconian m easure o frendering allm unicipal ordinances unenforceahble if the
m unicipality fails to adopta surcharge lhatISaIready effectively im posed by state law
In m y view , HB 43 docs nothing to im prove AS 29 .25.074. There is no practical
difference between m aking the ordinance unenforceable or m aking the penalty
unenforceable

A's enacted in 1998, A S 29 .25 .074 just doesn'tm ake any sense to me. And |
am afraid thatH B 43, section 2, just doesn'tsolve the problem s I sec. |l urge the
legislature to seriously consider repealing AS 29 .25.074 in its entirety. I don't see that
anything w ould be m issing -- the surcharge w ould continue to be collected under the

authority of A S 12.55.039, w hich by its own term s clearly applies to violations o f

m unicipal ordinances.

(09901-0001/AA990330.019) 3w
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have m y say" y °u ~

GJT.go
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O'mB. ¢« s .-, Ofthis Hulmd

Very truly yours,

\J [ fat*

G ordon \]Tans

* 907 465
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