


AS 12.55.005 is amended to read:
ASection 1.

Sec. 12.55.005. Declaration of purpose. The purpose of this chapter is to
provide the means for determining the appropria™ sentence to be imposed upon
conviction of an offense. The legislature finds that the elimination or unjustified
disparity in sentences and the attainment of reasonable uniformity in sentences can best
be achieved through a sentencing framework fixed by statute as provided in this chapter.
In imposing sentence, the court shall consider

1) the seriousness of the defendant’s present offense in relation to other offenses;
2) the prior criminal history of the defendant and the likelihood of rehabilitation;
3) the need to confine the defendant to prevent further harm to the public;
4) the circumstances of the offense and the extent to which the offense harmed
the victim or endangered the public safety;
(5) the effect of the sentence to be imposed in deterring the defendant or other
members of society from future criminal conduct; [AND]
(6) the effect of the sentence to be imposed as a community condemnation of the
criminal act and as a reaffirmation of societal norms : and
(7) the restoration of the victim and the community.

*Sec. 2. AS 12.55.045(f) is amended to read:

(f) Ifacourt proposes to order a defendant to pay restitution under this section of
more [LESS] than $5,000, and the defendant’s sentence includes [DOES NOT
INCLUDE] a period of unsuspended incarceration exceeding 90 days, the court
ma?/ take into account at the time of sentencing the defendant's present and future
ability to pay the restitution proposed. The court shall presume that the defendant
has the ability to pag the amount proposed unless the defendant at the sentencing
hearing establishes by clear and convincing [A PREPONDERANCE OF THE]

evidence the inability to pay the amount proposed.

*Sec. 3. AS 12.55.045 is amended by adding new subsections to read:

() An order of restitution made under this section is a condition of the defendant’s
sentence and, in cases in which the court suspends all or a portion of the
defendant’s sentence, the order of restitution is a condition of the suspended
sentence. If the court suspends imposition of sentence under AS 12.55.085, the
order of restitution is a condition of the suspended imposition of sentence.
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Key points aboutHouse Bill 372

HB 372 - is post conviction, it does not interfere with the adjudication process

HB 372 is crafted to be permissive, without being proscriptive
The gate into and out the provisions of HB 372 is guarded by judicial review

HB 372 is good for lower income folks because it allows them an option to pay by
other than monetary means

HB 372 is victim-friendly, offender allowed and judicially scrutinized.

HB 372 intends to extend some of the strengths of the youth court model to non-
violent adult offenders.

HB 372 applies to non-violent offenders only, the penalties for crimes against
persons, domestic violence, or arson where a life is threatened, can not be

negotiated.

By allowing non-violent offenders to work off their sentence, we reserve more
prison beds for offenders who are a real threat to public safety.

There will be some offenders who do not respond to the community sentencing
option, for these we have a well established correctional system.

Page 1 line 9-10 specify that whatever sentence is produced by negotiation much
also comply with sentencing guidelines we already have in place - we are not
undoing presumptive or mandatory sentencing.

In section 3, HB 372 is adding one additionally mitigating factor to the 17 existing
ones that may be considered by a court in mitigating the form the sentence takes.

Because we have attempted to be non-proscriptive, some crimes that would be
available to negotiate are technically impractical to do so: indecent exposure for

example.

Instead of detailing a multi-page laundry list of do’sand don’ts it seems best to
say: “No negotiation for serious arson, violent person to person crime or instances
of domestic conflict (defined as one household member victimizing another), all
others .. ., be considered by the court and the victim or his/her community.”
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IMPLEMENTATION OF LEGISLATION

Although each branch of government has core areas where it must act
independently, there are also many areas of shared responsibility. These take many and
varied forms. What | propose to do now is list a number of activities the court system
took last year in response to legislative initiatives.
Mediation and Alternative Dispute Resolution

In 1997 you enacted legislation to encourage broader use of mediation. The
Alaska Court System agrees with this goal. | will briefly describe the mediation
programs which are now underway.

. The Third District has established a child custody and visitation mediation
program. This is funded through a federal grant. The court provides
trained mediators to low-income parents in order to help them resolve
contested child custody or visitation issues. The program is in place in
Anchorage, Fairbanks and Kenai, and is scheduled to begin soon in
Southeast Alaska. So far our statistics show that 82 cases have been
referred and that complete or partial agreements have been reached in
about 70% ofthese cases.

. There are mediation programs for child-in-need-of-aid cases in

Anchorage, Bethel, Fairbanks, Kenai, and Kotzebue. These are also



funded by a federal grant. Two months ago we provided 32 hours of
specialized mediation training to 15 contract mediators. Two weeks ago
the programs opened for business. We are anticipating a heavy demand
for this service and we will be tracking referrals and resolutions.

0 In Juneau, Presiding Judge Lany Weeks reports that the judges continue
to order the mediation of many domestic relations cases by private
mediators. A high percentage of mediated cases are partially or wholly
resolved.

. The Anchorage district court recently began a project using trained
volunteer mediators to mediate small claims cases. The mediators make
themselves available one day a week to any person who has a small
claims trial scheduled.

. Also in Anchorage, a nonprofit corporation, the Resohrion Center, is
conducting a juvenile mediation program based upon principles of
restorative justice. Under this program, when a youth is accused of a
crime, Department of Health and Social Services intake officers evaluate
the case to see whether it is appropriate for referral. Ifit is, and if the
offender and the victim both agree to participate, a team of volunteer

mediators conducts a meeting between the offender and the victim. At the
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meeting, the victim relates the effects of the crime and the offender is
expected to take responsibility for his or her actions. The victim and the
offender often negotiate a sentence, which can include the payment of
money, community work service and, necessarily, an apology. This
program seems to be working well. It handled 104 cases in 1999.

= Offenders paid over $10,000 in restitution and the recidivism rate of
offenders is said to be low.

. Also on the subject of mediation, the supreme court amended the rules of
professional conduct governing lawyers. They must now inform their
clients about mediation and alternative dispute resolution in any matter
involving or expected to involve litigation. The court also facilitates
private mediation by maintaining a directory of mediators on its home
page.

Child Protection. Support and Custody
In 1998 the legislature made important changes in the child protection statutes.
To reflect these changes, the supreme court has revised the rules governing child

protection proceedings. We also added new provisions to ensure that these cases

proceed expeditiously.



LOOKING TO THE FUTURE

Speaking to you 28 years ago, Chief Justice Boney remarked that Abraham
Lincoln would feel veiy much at home in most of the courts in America, since they
really haven't changed very much since he practiced law in the 1840's in Illinois. In
many respects that is still true in Alaska and in the other states. | find it comforting in
a way, because common law trials are well designed to achieve justice. But itis also
worthwhile to reflect on a trend that might signal an important shift in the way courts

do business.

I'm speaking of the restorative justice and therapeutic court movements.
Nationally the best known therapeutic court is the drug court, although the same model
has been applied to other types of chronic destructive behavior. In the therapeutic court
a single judge is assigned a certain class of cases and the judge uses the threat of
sanctions to compel compliance with a long term treatment plan. Nationwide some
remarkable successes have been reported in drug courts. Recidivism is said to be
greatly reduced. In the therapeutic court the judge retains active control over cases for
a long period of time, and many hearings are scheduled to ensure that defendants are
complying with rehabilitation plans. Thus therapeutic courts are labor intensive and
expensive. But advocates say the added costs are much less, viewed overall, than the

costs ofrecidivism experienced in the present system.



In Alaska, the only therapeutic court is the mental health court conducted in the
Anchorage district court. This project focuses on misdemeanor offenders who suffer
from mental disabilities. These people have historically cycled through the district
court following arrests for disorderly conduct or trespassing. In the mental health court,
treatment is ordered and monitored closely, as an alternative to incarceration. The
project was started in 1998 as a collaboration between the court system, the
Department of Corrections, and a number of law enforcement and social service
agencies. The program is funded in part by a grant from the Alaska Mental Health
Tmst. To date, the mental health court has handled the cases of 139 people. Positive
results have been achieved. For example, one evaluation studied 36 mental health court
participants. In the year prior to their participation, these individuals spent collectively
3,062 days injail. In the year of their participation in mental health court, jail days
were reduced to 585. Alaska Psychiatric Institution days were similarly reduced.
Much credit for the initiative that led to the establishment of the mental health court
should go to District Court Judge Stephanie Rhoades. We hope to see the program
continue, and we also hope that the model can be used outside of Anchorage.

We have recently completed a study of the feasibility of a drug court for
Anchorage. This was found to be feasible and a federal grant to begin operating such
a project has been applied for.

21-



The term restorative justice refers to an approach to criminal sentencing that is
intended to be therapeutic not only for the offender, but also for the victim and the
community. The goals of restorative justice are sometimes described as accountability
and rehabilitation for offenders, restitution and healing for victims, and for the
community. In each case a plan involving punishment, rehabilitation, restitution,
apology, and often absolution is agreed to by all concerned, and then implementation
ofthe plan is closely supervised. In Alaska, one adaptation of restorative justice is the
use of sentencing circles. These have been used most systematically by Mike Jackson,
our magistrate in Kake. He convenes sentencing circles that use restorative justice
principles and local customs and traditions. Magistrate Jackson has convened 20
circles to date, usually involving misdemeanor assault and alcohol-related crimes. He
reports that the process has worked well in most cases and that some offenders have
turned their lives around after years of problems.

We are encouraging therapeutic court and restorative justice initiatives. We will
monitor the results. Only time will tell whether these movements become important
permanent elements of the administration ofjustice in Alaska.

But | should add that the youth court movement is a specific example of
restorative justice, and it seems to be well on its way to becoming a permanent feature

of ourjustice system. The Anchorage and Fairbanks youth courts are well established.
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Anchorage handled more than 400 cases last year and Fairbanks more than 100. Youth
court defendants have performed many thousands of hours of community service. The
recidivism rate in both programs is low, only around 10%. Youth courts are underway
or in the process of development in many other communities. We continue to support
the youth courts and applaud the efforts ofthe many volunteers who participate in their
operation.

CONCLUSION

This concludes the substance ofmy report to you. It has been detailed, perhaps
overly so, but | do not want this mass of detail to obscure the central point. The justice
system in Alaska is functioning well. Cases are being promptly tried before judges who
are fair and highly competent. Our non-judicial employees are doing an excellentjob
and their morale is good. Innovative initiatives to improve the system are underway,
and we encourage them.

The Alaska Legislature has always supported the goal of providing the state with
an outstandingjustice system. We in the judiciary are also committed to that goal, and
with your help we will continue to strive to achieve it.

On a personal note, 1 would like to observe that this year marks the end of my

term as chiefjustice. This is the sixth time that | have given a State of the Judiciary
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Sponsor Statement for House B ill 372 (FIN) AM H

Alaska’s Constitution is one of the few state founding documents to specifically
recognize restitution and rehabilitation as primary goals of the correctional services.

HB 372 is a small first step towards promoting the values of restorative justice, a
philosophy that is proving a highly successful response for low-impact non-violent
offenders In other states. The central theme of restorative justice is accountability for the
offender, restitution for the victim and reconciliation for the community. These are big
words to say that the offender says, “I’m sorry”, the victim gets his car fixed, and the
community is allowed the chance to meet the offender and enforce the sanction.

Once and offender is found guilty, the provisions ofHB 372 would permit ajudge to
allow the victim and offender to work out a sentence that would make the victim, or the
victims community, as whole as possible. For instance, if the offender broke a window,
the window should be replaced. HB 372 is careful to speuy that only W|Il|nc_1, non-
violent offenders, may be considered for a community-based sentence and only with the
victim’s consent. Domestic cases, where one household member acts aEainst another, are
also exempt from negotiation. In all cases, if the victim wishes to invoke the criminal
sanctions all they have to do is ask. Ongf with a court’s approval would a community-
based sentence have the force of law and should an offenaer fail to meet the requirements
agreed to, the judge may always invoke the standard penal response. Judicial review of
these cases is Important to ensure that similar offenses are countered with proportionate

sentences.

In cases where the victim wishes to be involved and repaid by a non-violent offender, it is
our beliefthat a more cost-effective community response is possible while still upholding
the state’s primary interest in public safety.

It is worth noting that traditional societies world wide have almost universally focused
theirjustice systems on forcmg1 the perpetrator to restore the victim to a pre-offense
condition, to the degree possible. All Alaska Native groups enforced restorative
principles to some extent and the Tlingit and Haida Indians had elaborate protocols for
adjudicating offenses. Several Alaska and Yukon judges are now working with local
volunteers to arrange for community-based, or “circle” sentencing in a number of Alaska

communities.



lnnovative J ustice

"I had to see the place where he died," Arlene Soxie, a health aide
from Unalakleet, told Anchorage police detective Joe Hoflbeck
during a memorial visit to the Anchorage motel where her 30-year-

old son was killed last November. Henry Onglowasruk, dii

By SHEILA TOOMEY
Dally News reporter

The woman in the near empty courtroom
wore handcuffs and the faded red of the
psychiatric unit at Hiland Mountain prison.
She was round and pretty and the red went

Anchorage
judges find
new ways
to slow the
revolving
door of

well with hercoal black
hair.

Her diagnosis was
"persistent psychosis,”
which means even
strong medicine won'’t
subdue ail her symp-
toms. And sometimes
she drinks too much.
She was back in court
because she attacked a
therapist at the treat-
ment center she was
sent to after an earlier
arrest.

"1 really would like
to find out why 1 do
this," the woman told

defendants oo vonin o

Rhoades.
She sounded puz-
zled, plaintive. "M e, myself, J don't have a
good reason why | attack people," she said.
"“It’s voices butit's notvoices.. 1don’twant
to hove this," she said.
"W hatever it is.”
A stranger to court procedure might not

See Page A4, DISTRICT COURT

MFCLESER Auuaj Dif s
as a teenager wsth schizophrenia, kept his appointments at the
mental health court, but he exhibited such bizarre ar.d occasion-
ally violent behavior that his caseworker couldn't find a program or
group home willing to accept him.

District Judge
Stephanie
Rhoades tells
a mentally IIl
defendant that
ItIs a simple
choice: Follow
a few rules or
go back to Jail.
Rhoades said
the mental
health court

is the highest
use of her
Judicial power
to inch a
chronic
defendant
toward a lawful,
healthier life.
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have noticed that the judge and the defendant
spoke directly to each other and at length. Her
lawyer remained silent at her side. That’s not
the way it usually works.

In another courtroom on another day, a
young man told Judge James Wanamaker that
once he was able to drink all the time and still
maintain a respectable life. He was a party
animal in college, he said, but “1 was a func-
tional person, a hard-working guy."

No more. Thanks to his drinking, he had
been arrested again, this time for malicious
destruction of property.

"1 really was trying hard,” he said. He was
polite and well spoken. He was in his 20s but
the accelerated aging of the chronic boozer
already showed in his face.

After an earlier arrest, the man signed on to
Wanomaker’s experimental naltrexone pro-
gram. Naltrexone is a drug that kills the crav-
ing for alcohol in most people who take it as
pan of a sobriety program. It doesn’t work
with everyone and often not the first time.

Wanamaker could have sent the young man
to jail for a couple of months and closed the
case. He had broken the rules of his probation.
But the judge knew relapse is part of recov-
ery. 1-le left the man in jail over the New Year’
weekend, away from temptation. In another
week, judge and defendant
would talk again and work
out new rehab plans. f

In yet another courtroom,

o

c O U R T
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common.

But District Court has always been a
revolving door. So what lias changed? At-
titude, it seems. The current crop of judges is
relatively new and less willing to accept doing
business as usual.

With its big volume and scant prestige,
District Court hasn’talways attracted the best
and the brightest. It was often a dead-end job;
misdemeanor judges rarely got appointed to a
higher court.

Seven of the nine current judges have been
on the job for less than 10 years. Six of them
were appointed by Gov. Waily Hickel between
1991 and 1994. Hickel said recently that he
used a special standard for his District Court
appointments. “That court deals with human
problems, with families," he said. "I didn’t
care what the resume said. 1 wanted people
who cared about people.”

W hatever the reason, judges like Rhoades,
Wanamaker and Ashman, with support from
presiding Judge John Lohff and encourage-
ment from the municipal prosecutor’s office
are crossing lines that judges rarely cross,
using the power of the bench to convince and
coerce recidivists into lawful lives.

SMALL STEPS

Rhoades, a former prosecutor named to the
bench in 1992, runs the only officially sup-
ported and the most successful experiment to
date.

The idea is simple:
Identify defendants whose
criminal behavior seems to
be a result of mental illness.
Put them on long-term bail
or probation and supervise

&-:L-

District Judge Peter As|

defendants.



A iiuu Ut UNCN me j ujes uj M jii uuaiion,
But The judge knew relapse is pari of recov-
ery. Me left the man in jail over the New Year's
weekend, away from temptation. In another
week, judge and defendant
would taik again and work
out new rehab plans.

In yet another courtroom,
agroup of Eeqple who rarely
get to talk in court were
invited to help Judge Peter
Ashman fashion a sentence
for a North Slope equipment
operator, a hard-working
father of five convicted of IS
alcohol-related crimes over
a dozen years. Increasingly
harsh punishment had not
convinced him to change his
behavior.

After much debate, the
circle of family members,
law enforcement officers,
and people from victim
groups concluded the defen-
dant should be encouraged
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jMiuaues, a tormer prosecutor named to the
bench in 1992, runs the only officially sup-
gorted and the mosi successful experiment to

ate.

The idea is simple:
Identify defendants whose
criminal behavior seems to
be a result ol mental illness.
Put them on long-term bail
or probation and supervise
them closely as they take
small steps toward getting
their lives under control.

These are people routine-
ly subject to "mercy ar-
rests" by police who worry
about them freezing to
death, hurting someone or
getting hurl themselves.
They are often homeless
and are rarely focused
enou?h to negotiate the
social welfare system on
their own. There is no place
for them to go but jail.

America started empty-
ing out its mental hospitals
in the 1970s on the theory

to continue his rehabilitation Nl l:"lllO that, with some assistance,
mouncof 1yme in jatl o FECOHT aly, oS’ Rt More i
The circle sentencing, an mane settings. Unfortun-

cou

experiment by Ashman, took
six hours over three days.
People argue that the sys-
tem can’t spend so much
time on a routine misde-
meanor, the judge said later.
"What takes so much time is processing the
same people over and over again.”

Q

Once dismissed as "mondo misdemeanor,"
a place where meatball justice is doled out in
five-minute servings to people who haven't
done anything too awful, Anchorage District
Court today is edgy and creative, almost
visionary as courts go.

Rhoades’ mental health court is one of only
three in the country.

A few judges in other states are offering
naltrexone to alcoholics as an alternative to
more jail time, but the idea of judges expand-
ing into areas usually reserved for social
workers is not universally popular. Wana-
maker and the municipal prosecutor’ office
got his program going with a minimum of offi-
cial support.

Ashman's circle sentencing was an
exploratory effort at therapeutic or restora-
tive justice, something that is talked about in
professional journals a lot more than it’s used.

The blossoming of innovation at Fourth
Avenue and K Street is the result of a handful
of judges who are frustrated at seeing the
same people show up intheir courtrooms year
after year charged with one petty crime after
another. They say they think there must be a
more effective way to deal with them.

These persistent customers are almost
always "but for" cases: But for alcohol, but for
drugs, but for mental illness, they would not
be trespassing, destroying property, vandaliz-
ing some stranger’s car or getting in fights
with other people like themselves.

For these defendants, "it’s clear the tradi-
tional approach doesn't work," Rhoades said.

Last year, the nine district judges handled
22,768 cases — drunken driving, domestic vio-
lence, minor assaults, trespassing, vandalism,
shoplifting and small civil claims. The longest
sentence possible for any single charge is a
year. A few days or a few weeks are more

g
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ately, the better settings
rarely materialized and
huge numbers of the men-
tally ill became victims of
the streets.

Charged with trespassing
or some other nuisance misbehavior, these
chronic offenders plead no contest, do some
jail time and are returned to their lives in the
same or worse condition, primed for another
arrest.

“These are the unwanted people," Rhoades
said, peoEIe who hear voices, who speak to
peo?le who aren’t there, who frighten a wary
public, don't keep appointments and disrupt
grouPs designed to help them.

Often they have stopped taking anti-psy-
chotic drugs because the side effects are so
bad. They sometimes substitute alcohol or a
street drug, anything to blur the details of a
fearful existence.

"l think self-medication is just the easier
way to go for these folks,” Rhoades said. "It's
painful to be hearing voices and to be seeing
things and to know what they are telling you to
do is wrong." And when they get drunk or
stoned, they get stupid like anyone else.

The Anchorage mental health court was
started in 1998 with a grant from the Mental
Health TYust and cooperation from the
Department of Corrections. An analysis by
corrections after a year of operation found
that defendants who opt into the program get
arrested less and spend significantly fewer
days occupying expensive jail beds than those
not in the program.

Rhoades convenes her special court for
about an hour every Thesday and Thursday.
Judge Lohff holds a Wednesday session. On
public notices, they’re called CRP — the
Coordinated Resources Project. "How would
you like to see your name under something
called 'mental health court?’” Rhoades said.

Defendants must volunteer for the project
and be willing to waive trial or be finished
with trial and ready for sentencing. Rhoades
can revoke their bail and will eventually sen-
tence them. This gives her leverage defen-
dants understand and encourages compliance.

Forty defendants get the services of Laura
Brooks, a caseworker for the Department of
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Corrections, paid for by the Mental Health
Trust, which wants jail alternatives offered to
the mentally ill. The rest have to depend on
their lawyers and family to develop a program
{grrsthem, which Rhoades approves and moni-
Defendants are given an individualized to-
do list, which Rhoades repeatedly (reviews
with them. Are they reporting as scheduled to
therapy? To whoever monitors their medica-
tion? Have they filled out an application for
housing? If nor, why not? What's going on in
their lives right now?

Brooks keeps tabs on the defendants in the
Jail Alternative Services project. She visits
them, talks to their families and therapists,
and tries to simplify their dealings with vari-
ous agencies. She comes to court with them
and reports their progress to Rhoades.

If someone does well, he or she gets a round
of applause, led by the judge. If they haven't
delivered, they get a stern talking to, a short-
er list, a tighter timeline. If they've failed
badly, they might be sent back to jail for a
short reminder stay, then start over.

Most of the defendants who choose the pro-
gram ore chronically ill. But it also helps peo-
ple like Mandy Gershon, a 35-year-old mother
of four whose mental health collapsed under
the weight of a back injury, family problems
and depression.

One day she found herself at a misde-
meanor arraignment, charged with discharg-
ing a gun. "l was treated like a criminal,” she

said recently. "I think (the magistrate) read,

me as some crazy person on drugs.... My self-

esteem was so low | wanted to die.... Not one
erson sat down and talked to me as a human
eing.

Luckily, Gershons mother had heard of the
mental health court, and her attorney, Rex
Butler, got her case transferred to Rhoades.
Butler and a psychologist worked up a treats
ment plan for Gershon, and Rhoades accepted
it. Rhoades’ court "treats the mentally ill the
way they should be treated in the 21st centu-
ry,” Butler said. .

The normal operating principle in District
Court is to keep the cases moving or risk get->
ting buried by them. Rhoades holds on to her
CRP cases foras long as it takes to get a defen-
dant plugged in to a support system that will
help stop the criminal behavior or until the
judge concludes that a defendant is not willing
to take even small steps toward stability. >

It's been almost a year since Gershon starts
ed treatment. She still reports to the judge, but
shes on track and soon her case will be dis-
missed,

The difference Kcween her two courtroom
experiences was the differerce between get-
ting sicker and getting better, Gershon said..“l
was literally touched to tears when the judge

helped me get treatment."

"WBee "

Gershon is not an average mental health

court defendant. She had a home, family near-
%_/ and a private lawyer. Henry Ongtowasruk,

, did not.

Ongtowasruk, originally from the village of
Wales, had had schizophrenia for about 16
years. His mother, a village health aide, tried
for years to take care of him but finally had to
admit she couldn't. He had been in and out of
the Alaska Psychiatric Institute and had accu-
mulated at least seven arrests since 1992, sev-
eral for assault.

The latest charge was last year, malicious
destruction of property, for kicking out a win-
dow at Southcentral Counseling. As a result,
Southcentral kicked him out of its program,
Brooks said.

mHis symptoms, never completely erased by
medicine, included self-mutilation and sexual
ritual.

. .Afhen he did well, little children loved him,
said his mother, who now works at the clinic in
Unalakleet. He could sit and talk to them for
hours.

*;*He did as well as his illness allowed,"
Brooks said. "When he was doing well, he was
a sweet little guy. He tried."

» He died i:i a cheap motel on Thanksgiving
weekend, strangled {(y EDWGNE as yet
unknown, police say.

He was living in the motel because there is no
place in Anchorage for severely ill people like
him to live; no program, no group home would
take him. A*T only admits people if they are an
immediate danger to themselves or others.
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country.

"It’s hard to fault them for kicking the
Henrys out,” Brooks said. "They’re not
equipped to handle people like him."

So Ongtowasruk lived when he had money
in a motel that is clean but houses many of the
mentally ill, said Anchorage Police Detective
Joe Hoffbeck. He visited and talked to the res-
idents as he investigated Ongtowasruk’s
death, He found many of them lying on their
beds, not even watching television, unsuper-
vised and with nothing to do.

In the months before his death, Ong-
towasruk took his medication and showed up
for his court dates, Brooks said. "On the
Henry scale, he was doing really well.” Until
someone killed him.

PROMOTING INDEPENDENCE

Robed and looking down from her bench
seat, Rhoades assumes a no-nonsense manner,
a tone that edges into stem if a defendant
needs reminding that the judge is not pleaded.

Out of her robes and in her office, she talks
with dismay about how the system nornially
treats the mentally ill.

"1 have an interest because 1 have a family
member who suffers from a mental disabili-
ty," she said. “lI can’t even imagine how he
would cope with being arrested and jaikd for
behavior attributable to his disability."

Born in Massachusetts, Rhoades worked
her way through college there in jobs that
included managing a community law center,
analyzing grant budgets at Harvard Medical
School and researching legislation f<r the
state Senate.

"This program does not deal with danger-
ous offenders,” she said. "My goal is t( have
these folks functioning better, not offeiding,
not creating public safety risks.”

In courtroom exchanges with defendants,
Rhoades adopts a paternal but respectfd tone.
"l grew up on welfare so | know what it's like
to grow up poor,” she said, “how demeaiing it
is to have to seek help.”

Rhoades said some of her colleagues ques-
tion if this "social work" is appropriate for a
judge. To her, it is the highest use of he’ judi-
cial power, a persuasion/coercion appoach
that inches a chronic defendant toward alaw-
ful, healthier, happier life.

“It’s the psychology of what a judge lepre-
sents to everyone who has grown up h this
society,” she said. "In life, the judge isyour
parents... someone who will consider conpas-
sion issues as much as penalties. There is an
importance to that reality."

Defense attorney Butler puts it more suc-
cinctly: "For a smart person, it helps then get
in gear with what they have to do."

"I’'m not interested in holding their lands
while they’re going through ihis," Rhoades
said. “1 would like to promote their indepen-

dence, just like 1 promoted my own indepen-
dence.”

INNOVATIVE APPROACH

No one had to convince Judge Wanamaker
that alcoholism is a physical addiction or that
a predisposition is probably inherited. He had
five uncles who were "raging alcoholics," and
he grew up hearing dire warnings about a bad
family gene.

Sowhen ateacher at a school for judges men-
tioned naltrexone, a new anti-alcoholism drug,
Wanamaker checked it out immediately. It
seemed logical to him that a drug could change
the brain chemistry that makes some people
more vulnerable to addiction than others.

Last year, after months of research and a
visit from a California judge who has been
sentencing alcoholic defendants to naltrexone
for four years, Wanamaker began offering it
to a few selected repeaters. A mother with
small children. A doctor. A bankrupt construc-
tion worker at the end of his rope.

So far, with 18 defendants in his little ad hoc
pregram, Wanamaker is letting himself hope
that the revolving door to the courthouse
might one day spin a little slower.

It’s too short a time and too small a sample
for any big conclusions, but about 40 percent
of his naltrexone people have stopped drink-
ing and have not relapsed, Wanamaker said.

"On certain people, it hits a home run. It’s
astounding. ... They say, 'Judge, aiis is fantas-
tic.” They've gotten brighter, more alert, more
totally with it. They dress better, look you in
the eye. They smile.

"How many times do people smile in
court?”

Another 30 percent seem to be staying
sober, but they claim the drug has nothing to
do with it, Wanamaker said. Others relapse,
and he has to issue warrants for their arrest.

Not every defendant is right for the nal-
trexone program. Under Alaska law, drunken
drivers have to do at least some halfway house
time. Some defendants have exhibited such
aggressive or reckless behavior that they are
a danger to the public and need to go to jail, he
said. But the fact is, they all get out, usually in
less than a year. If they go back to drinking,
the cycle continues, and so does the danger to
the community.

Wanamaker came to the bench in 1993 after
a long career that included two years as
Anchorage district attorney back in the 1960s.
He was an assistant attorney general and in
private practice for more than 20 years. He’s
a conservationist with expertise in resource
law, a subject that doesn’t come up much in
"mondo misdemeanor."

At age 64, Wanamaker is hardly a young
Tbrk, but he soon realized that just following
the rules in his new job didn’t work: three days
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for a first offense; 20 days for a second; 60
days for a third. Fines. Probation. Crowded
jails, miserable families and no noticeable
change in behavior by many of the defendants.

"We just put them through the mill.”

Wanamaker didn’t see any way out. Judges
are not supposed to get involved. "We sen-
tence people and turn them over to the pro-
fessionals. 1just said, ‘Well it’s a tough area.
They’re doing the best they can.””

But it wasnt good enough, not for the peo-
ple who kept drinking and getting arrested.

Since Wanamaker started his program last
spring and started talking about it publicly,
several treatment programs in Anchorage
have adi.ed naltrexone to the options they
offer.

"They should be serving this up in the
jails," the judge said. "But that’s a battle for
another day.”

There are problems with a judge orches-
trating a rehab program, the first being time
and the second money. Research, supervision
and coordination require both. Wanamaker is
looking for money to pay a part-time clerk to
keep track of his naltrexone defendants.
Tracking progress is essential to gauging suc-
cess in any experiment.

To be effective, Wanamaker has to talk to
each defendant every few weeks, which vio-
lates the get-’em-in, get-’em-out principle. But
like Rhoades, Wanamaker said he thinks the
authority of the bench is a crucial element in
the mysterious and unpredictable mix that
results in a longtime alcoholic finding the grit
to stop drinking forever. However personable
and supportive the judge is, the people who
come before him stand convicted of a crime
and he can send them to jail. Whatever con-
versation takes place, this subtext is always
present.

There’s an added urgency to Wanamaker’s
mission. A third drunken driving conviction
within five years is now a felony. A second
felony DWI conviction requires a two-year
prison sentence, he said. Suspended sentences
and probation are not allowed.

"l do these, and 1just feel sick afterwards,"”
Wanamaker said. “Because you know you’re
putting people in jail for a sickness.”

JUSTICE SHOULD HEAL, NOT PUNISH

The underlying philosophy of American
law is that crimes are offenses against public
order or, as local indictments put it, “against
the peace and dignity of the state of Alaska ”
This raises law enforcement above personal
vengeance and promotes equality of treat-
ment.

But it also creates a justice system run by
hired experts, far removed from the people
damaged by crime. Justice is handed down.
People feel alienated from the system, said
Judge Ashman.

peralor\ did nothing
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Durmg the 1980s, legislatures around the
country, including in Alaska, passed laws
requiring prosecutors to Kkeep victims
informed. They ordered judges to let victims
into closed hearings and invite them to speak
at sentencings.

Ashman said he thinks its time to move;
another step in some cases. Justice should
heal and not just punish, he said. He points to
a survey by the Vermont Department of Cor-
rections that asked victims what they wanted
from defendants. Full acceptance of responsi-
bility, acknowledgment of guilt, full restitu-
tion, a commitment never to repeat the crime
and that some good should come from it
topped the list.

Violent predators were an exception, but
those aren’t the people who clog the calendars
in District Court or pack the jails.

Last year Ashman invited the family of a
DWI defendant to join the arresting police
officer, the prosecutor and defense attorney,
representatives from Mothers Against Drunk
Driving, Victims for Justice and the Division
of Family and Youth Services in a discussion
circle. Tell me what to do with this man who
has 15 alcohol related convictions, he said.
Every possible sentence has been imposed
against him over the years, but he always goes
ba”k to drinking and getting in trouble.

low can it possibly matter what | do?”
Asnman said.

It took six hours over three days, and in the
end the circle gave the defendant a standard,
even lenient, sentence: 60 days in jail, the
mandatory minimum. It was better for him to
continue a rehab program he had relapsed
from than to spend months in jail watching
television, they concluded.

Why spend so much time and effort for a
result that could have been dished out by any
judge in a 10-minute hearing? Because the
process affects what happens after everyone
leaves the courthouse, said municipal pros-
ecutor John Richard.

“What | learned from the mental health
court project was that defendants notice the
difference between being on an assembly line
moving rapidly through the criminal justice
system with nameless, faceless prosecutors,
defenders and judges who could obviously care
less or being in a room with people who know
their names and care about the outcome.

“l think it is good that we are finding ways
of dealing with people’s individual problems
individually, rather than just knee-jerk throw-
ing them injail.. rather than the cookie-cutter
assembly-line approach to justice.”

Ashman said there’s another compelling
reason for trying new approaches. It has to do
with keeping good people on the bench.
“Basically it’s a lot about getting reinvested in
the work,” he said. “I don’t want to turn into a
bench bureaucrat.”

Q Reporter Sheila Toomey can be reached at stoomey©
adn.com.
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2. Community Courts

The rapid development of tribal courts and youth courts has been accompanied by the
emergence of hybrid forums that adjudicate juvenile crimes'in the contecxt oflhciocaTcommunityr
These courts represent an interesting partnership of city, state, and tribal governments. They
recognize youth crime as a serious problem for both community life and cultural survival. Unlike
the urban youth courts, community courts do not follow the model of the western court system nor
do they use peer adjudication. They represent an agreement between the adults in a community to
handle juvenile crime quickly and locally, in a manner appropriate to the local community and
culture.

Each ofthese courts has a slightly different structure and a slightly different relationship with
the state justice system. In 1996, the villages of Elim and Koyuk entered into agreements with the
state to handle juvenile misdemeanors.” In Elim, juvenile cases were heard by the IRA council
sitting as a court; in Koyuk, the IRA council appointed three tribal members to act as judges. These
courts functioned for a briefperiod of time but fell into disuse. In 1997, the Native Village of Togiak
and the City of Togiak began an unofficial collaboration with DFYS and the Alaska State Troopers
to accept referral ofjuvenile misdemeanors to a panel of tribal elders. This court was in operation
for a year before the state entered into a formal memorandum of agreement recognizing the court.
In 1998, Barrow community groups worked to establish an elders’ court to which juvenile
misdemeanors could be referred. This court came quickly into operation, although it does not yet
have an official memorandum of agreement with the state. Several other communities are discussing
similar agreements with the state. The map at the end of this excerpt shows the location of existing
and emerging community courts and youth courts.

A. Elim and Koyuk

In 1996, the State of Alaska entered into an agreement with the village councils of Elim and
Koyuk to develop courts to handle youthful offenders. Koyuk did so under the authority provided
by its village court ordinances, appointing three elders as judges. Elim acted under authority
provided by itsjuvenile justice ordinances, which prescribe to the IRA council how to act as a court.
Referrals came from the state troopers, VPSOs, and DFY S for misdemeanor cases where the juvenile
was not already on probation. The state provided a limited amount of training, and Alaska Legal
Services provided some procedural advice.

The first year of the program went well, with each village handling about three cases. When
a case was referred, the council or court would meet with the parents and youth to discuss the
youth’s wrongdoing. If the youth was willing to admit the wrongdoing, the council or court would
lecture the youth extensively, then work out an agreement with the parents and youth as to what the

1 The agreements make an exception for misdemeanor sexual abuse of a minor, which must be
handled in state court.

Alaska Judicial Council, Youth Courts and Community Courts, February 1999 Page 10



consequences would be.2Although procedures were available to hold a public hearing if the youth
would not admit wrongdoing, all of the juveniles'referred'tblhe program‘were willing toadmitTheir
wrongs. A state trooper noted that the program worked well at first and seemed to have a deterrent
effect, because juvenile problems dropped off substantially for a while. He also reported no
enforcement problems, saying the juveniles were willing to comply with the conditions set by the
court or council.

Both programs became inactive after the first year. In late 1998, state representatives met
with community leaders in both villages to reevaluate the programs. In Koyuk, community leaders
attributed the court’s inactivity to the fact that the village had not had a VPSO for much ofthe time,
and requested that the state suspend the agreement until a new VPSO is appointed. At the request
ofthe village, the agreement was suspended in January 1999 with the hope of reactivating it later.
In Elim, community leaders are looking for someone to head the program and keep it on track.

B. Togiak Community Court

. 2In Elim, community work service sometimes involves working on a local housing project. The
village president noted that when the council heard cases in the 1940, community work service involved
construction ofthe Iditarod Trall.

Alaska Judicial Council, Youth Courts and Community Courts, February 1999 Page 11




For several years, Togiak has had an elders’ court using informal procedures and traditional
counseling methods'to liandle a small number of casesHn early T997 ftKFT6giak TraditishaTCouncil
entered into a cooperative agreement with the City of Togiak, the Alaska State Troopers, and DFYS
to create the Togiak Community Court. The intent of the afireement is to improve the prosecution
and rehabilitation ofjuvenile offenders at the village level for most misdemeanor offenses.B3 Unlike
the state, the Togiak court takes jurisdiction over children 8-12 years old, which allows it to deal
with young offenders at an earlier stage.

Under this agreement, the principal responsibility for handling misdemeanor juvenile
offenses rests with the Togiak Community Court. Allegations of misdemeanor offenses coming to
the attention of the troopers, city police department, or VPSO are referred to the court. If the court
determines that the matter is appropriate for disposition, the court clerk meets with the juvenile and
parents to review the court’s procedures. |f the juvenile agrees to participate, DFYS is notified and
asked to concur. If the court determines the matter is not appropriate, or if DFYS does not agree, the
juvenile will be referred to DFYS for investigation and prosecution under state law. If the
community court hears the case, it determines whether the juvenile is innocent or guilty, and if guilty
fixes the appropriate punishment pursuant to city law. DFYS is notified by the court clerk of the
disposition of the case and to what extent the sentence of the court was obeyed. The state court
system can be used for reinforcement in the event that community court enforcement and
rehabilitation is ineffective with respect to a particular offender. The community court clerk
maintains records in a form that can be used in state court, should it prove necessary to prosecute
an individual in the state court system.

The court handled about 35 cases its first year. DFYS handled only one case from Togiak
during this period, which DFYS and the troopers attribute to the effectiveness of the court. DFYS
estimates that ten of these offenses would have received a response from DFYS, while the other 25
would have gone unaddressed if not for the community court. The cases mostly have been curfew
violations, criminal mischief, fourth-de?ree assault, trespass, and forcible entry. The community
court also asked and received referral of one state probation violation.

The cases are heard by three tribal elders who act asjudges. Using a small grant from the
Governor’s Conference on Youth and Justice, the elders have received several hours of training from
the police officer who helped establish their court and the Barrow community court. The elders
generally question the juveniles and their parents, ask them why they committed the crime, and
discuss the implications of their behavior. Most cases result in a sentence of community work service
and an ordei of restitution. The court reports a high rate of compliance.

To determine if the community court was having an effect, the local VPSO did a community

BThe cooperative agreement sets up a p. ocess of continuous consultation among the parties on how
cases should be handled. It provides: “Each party shall %we substantial deference to the views ofthe other
party during such consultation and all decisions shall, to the maximum amount possible, be made on the hasis
of consensus.” Tire cooperative agreement applies to all misdemeanor offenses committed under Alaska
Statutes Title 11 /the criminal code), with the exception of fourth-depree sexual abuse ofa minor.
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survey, going house to house before the project started and following up one year later. The survey
results \vere evaluatedby life UAATJ ustice' CenteiTBecause the conuniFnity Court'responded to more
offenses than DFYS would have, the number ofjuvenile cases increased, but the community did not
perceive this as an increase in crime. The community perceived itself as a safe place to live, both
before and after the inception ofthe court.

C. Barrow Community Court

In early 1998, members ofthe Barrow community worked together to form a community
court forjuvenile offenses. The court is a cooperative effort among the City of Barrow, North Slope
Borough police and youth services, Native Village of Barrow, ASNA, DFYS, Alaska Department
of Law, and the state troopers. After considerable discussion about the form the court should take,
Barrow decided to form an community court using elders asjudges, similar to the Togiak model,
rather than a youth court similar to the Anchorage model.

The court came together rapidly and held its first hearing at the end of June. At this hearing,
ajuvenile was prosecuted for a city curfew violation. The juvenile and his parents met with three
elders and an interpreter, and the hearinﬁ flowed back and forth between Inupiag and English. Most
of the proceedings were translated at the time and all were recorded on tape. The family did not
request confidentiality, and a number of community members came to witness the proceedinP. One
observer commented that it wa a powerful emotional experience to watch elders to talk deeply with
a child and his family about the importance of proper behavior for the family and for the community.
The police officer in charge of the program said that parents like the concept of using an elders’
court to intervene with youthful offenders before they get out of hand.

The Barrow Community Court now meets at least twice a month to hear cases. It expects to
enter into @ memorandum of agreement similar to the agreement governing the Togiak Community
Court. I other villages are agreeable, jurisdiction might be extended so that youthful offenders who
get in trouble while visiting Barrow can appear in front of the court there. DFYS has given the court
asmall grant to pay a stipend to the judges and to support training and coordination.

4. Othervillages

Kotlik, Point Hope, and Galena are discussing establishment of community courts for#']uvenile
offenses. The city of Kotlik includes three villages, Kotlik, Hamilton, and Bill Moore’s Slough, a total
of about 500 people. In December 1998, the mayor and 48 local residents met with state
representatives to discuss formation ofa community court and to request technical assistance. In Point
Hope, community members are working with the same police officer who helped organize the
community courts of Togiak and Barrow. In Galena, community members are discussing the concept
of acommunity court for Galena and the surrounding area, combined with a leadership program for
training local youth. In Bethel, Orutsaramiut Native Council has received a federal grant to develop
atribal court forjuvenile offenders, which may receive referrals from DFYS.
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- COMMUNITY-COURT—AGREEMENT -----mmmmmmmmmm-

Unde. AS 47.12.040, AS 47.12.060, and AS 47.12.120, the juvenile and the
' parents/guardian/custodian enterinto'the~following’agreementiorinformal_diversion

through the Community Court.

1. The juvenile and parents/guardian/custodian have been advised of their

rights and understand that any rights to a speedy trial are waived during the period of
processing through this diversion action. All parties hereby consent to have the alleged
offense(s) which occurred on handled bythe Community Court.

2. The juvenile agrees to observe and obey all city, state and federal laws during this
processing.

3. The juvenile agrees to attend school and follow school rules (or seek and maintain
employment), obey the instructions of the parents/guardian/ custodian and seek
permission before leaving or staying away from home

4. The juvenile agrees to participate in the program and to abide by the sentencing act
set forth by the Community Court, understanding that the Community Court may not
order removal from the home, formal state probation, or a formal state juvenile
delinquency record.

5. Upon the juvenile’s successful completion of this agreement the case will be
adjusted and closed. If the juvenile fails to complete this agreement, he/she may be
brought before the State Superior Court.

6. The juvenile and parent/guardian/custodian authorize DJJ Juvenile Intake or its
designee to release, share and keep records for administrative purposes as necessary
to coordinate the referral with diversion programs and to facilitate successful completion
of any sentence imposed by Community Court. Otherwise information is confidential
and shall be protected.

COURT DATE/TIME:

Community Court Representative Date
Juvenile Date
Parent/Guardian/Custodian Date
Juvenile Probation Officer Date
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