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ANALYSIS: (continued)

This bill creates a new misdemeanor offense: Violation of Condition of Release. In addition, the bill provides 
for “performance bonds.” Under current practice, when people are released on bail, judges routinely impose 
conditions of release in addition to an “appearance bond.” If they fail to appear, they can be charged with a 
crime and the appearance bond can be forfeited. Currently, if defendants appear as ordered but violate 
conditions of release, they are generally returned to jail. If this bill becomes law, defendants would be charged 
with a new offense (Violation of Condition of Release) and be required to forfeit performance bonds.

This bill would affect Public Defender Agency operations. We represent many people in bail hearings every 
day. We did a rough study of court calendars in Anchorage, Fairbanks, Palmer, and Kenai for a ten-day period 
last year. We covered 335 bail and arraignment hearings just in that period. Most defendants who are released 
on conditions do not violate conditions. But given the volume, there are a substantial number who will. The 
Public Defender Agency will need additional staff to handle the increased workload in bail hearings and new 
misdemeanor cases this bill would cause.

Anchorage is our busiest court location for bail hearings. The addition of a half-time Associate Attorney I on 
our Anchorage staff would enable us to meet handle the additional workload this bill would cause.
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This bill adopts stronger enforcement measures to encourage persons released before trial, imposition of sentence, or 
service of sentence to abide by conditions of release. One of the enforcement measures included in the bill is the 
creation of a new crime. The bill provides that it is a class A misdemeanor for a person to violate release conditions if 
the person is charged with a felony, and a class B misdemeanor to violate conditions for a person charged with a 
misdemeanor. Currently, although it is a crime to wilfully fail to appear as ordered by the court, there are few options 
for violation of other release conditions except incarcerating the person.
The bill also clarifies the law as it relates to performance bonds, and the forfeiture of the posted security on violation of 
conditions of release; provides that the court may find a third-party custodian in contempt for failure to report 
immediately a defendant's violations of conditions of release; and clarifies the cout;t may order a person begin their
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analysis continuation
sentence at a later date that when the sentence is imposed.
The Department of Law does not anticipate a fiscal impact from passage of this legislation. The department 
already appears in court when conditions of release are violated to try and get the person s release revoked by 
the court, and passage of this bill will not increase the time commitment already required.



APR-11-2000 TUE 04:50 PH FREDS BAIL BONDING FAX NO. 907 274 2245 P. 03

Re. HB 368
HB 368 sponsored by the Governor and Department o f  Law

i s  a bad b i l l  and shou ld be re je c te d  as agreed upon by the Court o f  Appeals 
o f  che S ta te  o f  A laska on February 1 8 th , 2000 (Opin ion N r. 1661 Lon is v s . 
S ta te  o f  A laska ) i n  which Judge Zervos o f  Ketchikan t r ie d  to  uphold a 
performance bond but the Court o f  Appeals found th is  to be unacceptab le .

HB 368 w i l l  in c rease  j a i l  overcrowding and add to che Taxpayers' burden.
For example, app rox im ate ly  70% o f  the p r ison e rs  a t CIPT in  o rd e r to  make 
b a i l a re  requ ired  to  have some s o r t  o f  performance re q u is i t e  and /o r Th ird  
Pa rty  Custodianship which e ith e r  de lays  o r p reven ts th e ir  a b i l i t y  to  b a i l .  , 
This in  tu rn  adds to  the j a i l  overcrowding problem f o r  which the Taxpayer 
fo o ts  the b i l l .

F o r your in fo rm a tio n , A laska i 3  the o n ly  S ta te  in  the Nation req u ir in g  
Th ird P a rty  Custodians. G etting  r id  o f  the T liird  P a rty  Custodian 
requirement would g re a t ly  reduce j a i l  overcrowding; and a t  the same 
time a llow  defendants th e i r  c o n s t i tu t io n a l r ig h t  to reasonab le  b a i l 
as is  a lre ad y  d e lin e a ted  in  the A laska S ta tu te s . E lim in a tion  o f  the 
Th ird  P a rty  Custodian requirement would f r e e  bed space to acccxir odate 
i-i-oming p r is o n e rs . And, t h is  would h e lp  e lim in a te  Department o f  
'■:i- fic t io n s  having to  send p r is o n e rs  o u ts id e , e .g . ,  to A rizon a .

G etting  r id  o f  the Th ird  P a r ty  Custodian requirem ent, a lo n e , would 
save the S ta te  o f  A laska m i l l io n s  o f  d o l la r s .

A P H 1-00 TUE 5:02 PM 907 274 2245
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CRIMINAL DIVISION CENTRAL 
T OFFICE 
I P.O. BOX 110300
'  II I M C A  I I Al A d i s  A nrt a  « * n n n n

PLEASE REPLY TO
CRIMINAL DIVISION CENTRAL 
'OFFICE 
P.O. BOX 110300 
JUNEAU. ALASKA 99811-0300 
PHONE: (907)-165-3428
FAX: (907)465-1043The Hon. Robin Taylor 

Chair, Senate Judiciary Committee 
Alaska State Legislature 
State Capitol, Room 30 
Juneau, Alaska 99801

.April 17. 2000 
DEPARTMENT OF LAW

/
CRIMINAL DIVISION a  OFFICE OF SPECIAL PROSECUTIONi

AND APPEALS
310 K STREET. SUITE 308
ANCHORAGE. ALASKA 99501-2054
PHONE: (907)269-6250
FAX: (907)269-6270

Re: CSHB 368 (JUD) am

Dear Senator Taylor:

Committee Substitute for House Bill 368 (JUD) am passed the Alaska House of 
Representative on April 14, 2000, with a vote of 34 to 0 for passage. It has been assigned 
to the Senate Judiciary Committee. I am writing to request that the bill be scheduled at 
your earliest convenience.

Most people charged with a crime are released before trial, and often persons 
convicted are released before sentence is imposed or awaiting appeal. The courts, in 
addition to setting bail to insure the person appear when required, often require the 
person to abide by conditions of release. The safety of the victims often depends on the 
person abiding by these conditions. The referenced bill gives courts and law enforcement 
important tools to encourage people to abide by conditions. The bill adopts a class a 
misdemeanor for violating conditions of release -  a class A misdemeanor if the person is 
charged with a felony, and a class B misdemeanor if the person is charged with a 
misdemeanor. The municipalities of Anchorage and Juneau have found similar 
ordinances very useful in enforcing conditions of release.

The bill specifically allows the court to impose performance bonds. Although the 
courts have used this tool for many years, the Alaska Court of Appeals recently held that 
because there is no specific statutory authority for performance bonds, and they may not 
be used. The bill also specifically provides that a third party custodian may be held in 
contempt for failing to notify the court that a person in their custody has violated release 
conditions. Additionally, CSHB 368 (JUD) am clarifies that t court has statutory 
authority to order a defendant to report to serve a sentence at a date after the sentence is 
imposed.

Thank you for your consideration of this request.

Sincerely,
BRUCE M. BOHELHO

Assistant A tto rney General



CSHB M i J I I P I  
RELEASE OF PEFEMRACLES

PURPOSE: Allow release of defendants before trial or imposition of sentence, or 
pending appeal, and at the same time protect victims and the public by giving courts 
tools to enforce conditions of release;

Third partv custodians: Allows third party custodians who have promised the court 
to immediately report any violation of release conditions to authorities to be held in 
contempt if the defendant violates the conditions, the custodian knows about it, and 
the custodian fails to report the violation immediately;

Performance bonds: Allows the court to order a defendant to pay money into the 
registry of the court, to be returned if die defendant abides by conditions of release. If 
the defendant fails to abide by release conditions, the money must be forfeited if the 
defendant violated a condition by contacting a victim or witness; and may be forfeited 
it the defendant violates another condition, such as drinking alcohol after being 
ordered to abstain from alcoholic beverages;

Misdemeanor for violation of condition of release: Makes it a crime to violate a 
condition of release (a class A misdemeanor if the person is charged with a felony; a 
class B misdemeanor if the person is charged with a misdemeanor). Both the MOA 
and the CBJ have similar misdemeanors, and both say it is a good tool to encourage 
defendants to obey release conditions. (Note: it is already a felony to fail to appear in 
connection with a felony charge, and a misdemeanor to fail to appear for a 
misdemeanor);

Reporting to jail at time after sentencing: Provides the statutory authority for the 
current practice of ordering a defendant to report to serve a term of imprisonment at a 
date after sentence is imposed;

Return of forfeited security: Amends die court rule to provide that property forfeited 
for failure to appear or other violation may be returned if the violation was due to 
circumstances beyond the control of the defendant or, if the defendant had contact 
with a victim or witness in violation of a condition, the contact was not knowing or 
intentional on the defendant’s part.


