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INSURANCE GUARANTY ASSOCIATION

ALASKA
HB 310

The AIGA is a statutory association of insurance companies (carriers) who are

licensed (or ‘admitted") to write property and casualty insurance, including
Workers Compensation, in the state of Alaska. Some classes of insurance are
excluded. All licensed insurance companies are required to be members under

the Act.

The AIGA functions through a Board of Directors. The Board has contracted with
a third party to administerthe day-to-day operation of the AIGA under a written

Plan of Operations.

In general, the AIGA provides a mechanism to pay certain covered claims of

those insurance CalTlIEIS who have been declared insolvent by a court. An
amount is assessed to each member of the Association and the collected
assessment is used to pay the claims of the insolvent carrier. The assessment is

based on the amount of premium a company collects on Alaskan insurance
policies.

A receiver is generally appointed by the Court in the insolvent CalTIEl'S state of
domicile. The receiver, similar to an executor, of the estate 0f the insolvent
company attempts to sell off the assets of the carrier and gather liquid assets
from all possible sources. The receiver also sets a date after which he/she will
not allow any additional claims against the estate. This date is referred to as the

bar date. The deadline is typically less than a year.

By comparison, no deadline exists for insureds or claimants to file a claim against
the AIGA. Inthe past the lack of a deadline, or 'bar date,” has resulted in
situations where the AIGA was still receiving and paying claims after the deadline
for filing claims for recovery against the estate of the insolvent insurer had
passed. Insuch situations, the cost of these old claims is borne solely by
subsequent purchasers of insurance through premium surcharges

After paying expenses and claims ofthe estate, the receiver distributes funds to
the AIGA to reimburse for claims and administrative expenses paid. A receiver
will review each claim submitted by the AIGA for reimbursement and denies
recovery on claims filed with the AIGA after the bar date established by the
receiver. This is necessary to allow a fixed date on which to calculate the prorata

amounts to be distributed to each creditor of the estate.

When collected assessments and recovered funds from the receiver exceed the
amount needed to pay claims and administrative expenses of the AIGA for that
particular insolvency, then the excess funds are refunded to the membership in

proportion to the amount originally assessed.
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The act allows members to recoup the assessments they pay through
surcharges on insurance premiums charged policyholders. Historically, the AIGA
has recovered millions of dollars from liquidators/receivers of insolvent members.
The recovery is rarely 100% on the dollar. Thus, recovery of assets from the
estate of insolvent insurers plays a direct role in reducing the cost of property and

casualty insurance to Alaska policyholders.

AIGA aperoiun AK FaLe2or2 UitpnmeJ yi2 00 11-6AM



ALASKA STATE LEGISLATURE

HOUSE LABOR AND COMMERCE COMMITTEE

Representative Norman Rokebcry. Chairman State Capitol
Representative Andrew Halcro. Vice-Chairman Juneau. AK99SOM 1S2
Representative John Hams Telephone: (907)465-4954
Representative Lisa Murkow ski Fa.v (907)465-2040

Representative Jerry Sanders
Representative Tom Brice
Representative Sharon Cissna

MEMORANDUM
TO: The Honorable Robin Taylor, Chairman
Senate Judiciary Committee
FROM: Representative Norman Rokeberg, Chairman
House Labor & Commerce Committee
DATE: April 16, 2000
RE: House Bill 310 - Alaska Insurance Guaranty Association

Please schedule HB310 for a hearing before your committee.

Attached are:
1 CSHB 310 (L&C)
2. Zero fiscal note
3. Sponsor Statement provided by Alaska Guaranty Association
4. Sectional Analysis provided by Alaska Guaranty Association
5. Bill History
6. Information sheet, entitled "Alaska Insurance Guaranty Association” dated

February 22, 2000, from AIGA.
The bill was developed with the assistance and cooperation of the Division

of Insurance and that Division is supportive of the legislation.

~

Thank you for your prompt consideration ofthis request.



SPONSOR STATEMENT FOR CSHB 310
This hill amends the Alaska Insurance Guaranty Association Act. AS 21.80.010 &(

seq. The Act provides a mechanism to protect policyholders and claimants in the event
of the insolvency ofa property and liability insurer licensed to sell policies in Alaska. The
current statutory scheme was enacted in 1970 and was based on the 1959 National
Association of Insurance Commissioners' (NAIC) State Post-Assessment Insurance
Guaranty Association Model Bill. The NAIC model act has undergone a series of
amendments to reflect lessons learned at a nationwide level from application ofthe model
act to actual insolvencies during the ensuing years. CSH3 310 updates the Alaska Act
to bring it into conformance with the 1935 NAIC Post-Assessment Property and Liability
insurance Guaranty Association Model Act. In so doing, the Act becomes better suited
to meet its intended purpose of protecting Alaska policyholders and claimants. Updating
the Act to comply with the model act provides the added benefit of uniformity among the

states in terms ofthis type of legislation. The Alaska Division of Insurance and the Alaska

Insurance Guaranty Association support CSH3 310.

Sub.-nicc”rd by: Alaska Cuaranty Association
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SECTION-BY-SECTION ANALYSIS OF CSHS 310

As used herein, 'the Alaska Act' or "Act' refers to the Alaska Insurance Guaranty
Association Act, AS 21.80.010 €{Seq.

As used herein, 'the Model Act* refers to the National Association of Insurance
Commissioners' 1996 Post-Assessment Property and Liability Insurance Guaranty Association

Model Act.
As used herein, "the AIGA' refers tothe Alaska Insurance Guaranty Association created

by AS 21.80.040.

Section 1

Amends AS 21.80.010, 'Purpose,’ to bring into conformance with Section 2 of the Model
Act. The primary change is to specify an intent to minimize, consistent with the limitations
contained in the Act, a claimant's or policyholder's financial loss related to an insolvency. Prior
national litigation experience under the existing language (“avoid financial loss') showed
insureds were trying to argue that the language should be read to avoid dny financial loss,
desplte limitations within the Act. The phrase regarding detection and prevention ofinsolvencies
is being deleted consistent with changes to AS 21.80.110. whereby the AIGA's role in that

regard is reduced.

Section 2.

Repeals and reenacts AS 21.80.020, 'Applicability,” to bring into conformance with
Section 3 ofthe Model Act. Experience has shown the existing language is not definite enough
in specifying what types of insurance are not covered by the Act. The amendment expands on
the categories of insurance and other indemnity agreements not covered by the Act. As

explained by the NAIC's comment to Section 3:

This billfocuses on property and liability kinds ofinsurance and therefore exempts
those kinds of insurance deemed to present problems quite distinctfromthose of
property and liability insurance. The bill further precludes from its scope certain
types of insurance that provide protection for investment and financial risks.

The Alaska Life and Health Insurance Guaranty Insurance Association Act, AS 21.79.010 e(
Seq., provides coverage for some of the lines excluded by this provision. UnliketheModel Act,
the amendment preserves existing coverage under the Alaska Act for ocean marine insurance,

and preserves an existing exclusion for a risk retention group formed under 15 U.S.C. 3901-
It is adopted from an

3905. Subsection (10) adds an exclusion not found in the Model Act.
Idaho statute, and indicates that for policy reasons, there is no coverage for any type of

insurance written on a retroactive basis tocover known losses which existed when the insurance

was bound.



Amends AS 21.80.030, 'Construction,* to bring into conformance with Section 4 of the
Model Act. The amendment deletes the word 'liberally.” Prior national litigation experience
showed courts were using the presence of this word to justify the extension of coverage under
similar acts in such amanner as to disrupt the balance between reducing the financial loss of
claimants/policyholders of an insolvent insurer and increasing the expense of insurance

coverage to the purchasers of insurance generally.

Section 4.

Amends AS 21.80.040, "Creation of association "to simply rename “board of directors'
to "board of governors.' which is consistent with the appellation used in the Alaska Life and
Health Insurance Guaranty Insurance Association Act. It also avoids confusion with references
within the Act to the Director of Insurance. This change is also seen in subsequent sections

m\here the board members are presently referred to as 'directors.’

Section 5
The

Amends AS 21.30.040. "Creation of association.' by adding a new subsection.
language comes from the definition of "member insurer” in Section 5.H(2) of (he Model Act. The
language is placed here to avoid putting substantive lav/ in a definition section. It makes clear
when a member insurer is no longer liable for assessments as to new insolvencies, and when
it remains liable even though its license has expired or been terminated. The intent is to

eliminate certain objections by members as to their liability for assessments.

Section 5

Amends AS 21.30.050. "3oard of governors.' to bring into conformance with Section 7

of the Model Act. The primary change is to allow for up to two public members to be appointed
Limitations on who can serve as a

to the board at the discretion of the Director of Insurance.
public member are given. There are related changes on how vacancies on the board are to be

filled, with the board-filling vacancies ofmember insurers, and the Director-fillingpublicmember
vacancies. The existing language provides that the board consists of between -five and nine
members. This amendment adds arequirement forthe plan of operation to establish the exact
number ofmembers currently comprising the board within that range. This willallowthe Director
of Insurance to know whether vacancies exist on the board. “Persons”is changed to "members'
to reflect the actual practice that AIGA members, and not individual persons, serve as board

members.

Section 7

Amends AS 21.80.050, "Powers and duties of the association,” to bring into general
Subsection (a)(1) removes past ambiguity by

conformance with Section 8 of the Model Act.
providing a bright line test for when the AIGA becomes obligated, i.e., when an order of



liguidation is entered. A policy decision regarding the allocation ofthe AIGA's limited resources
is reflected by removal of the requirement for a claim to exceed 5100 to be covered, and the
addition of a limitation that a claim for unearned premiums may not exceed 510,000 per policy,
A deadline, or bar date, is also added for when a claim must be filed with the AIGA to be
covered. This prevents a situation the AIGA has faced in the past where a claim is made against
it after the time when the AIGA can make a subrogation claim against the insolvent estate for
reimbursement. A bar date is found in virtually every other state's insurance guaranty acts.

Subsection (a)(3) deletes existing language referencing AS 21.80.110 because it is
superfluous. An existing ambiguity is also cured by specifying that the applicable ‘preceding
year" to be used in calculating assessments is the CaleNder year ‘preceding the assessment.”
This also reflects the AIGA’s actual practice. Language allowing a financially-troubled member
to be ‘exempt” from an assessment is deleted as unnecessary given the fact assessments in
Alaska are passed through directly to insureds, and thus, an assessment would not impair the

financial position ofthe member. Language is also added to make clear the AIGA is empowered
This reduces the risk of suits stemming from

to decide in what order claims are paid.
dissatisfaction with the order chosen. New language also addresses the AIGA's ability to collect

on assessments that had been deferred because of a member insurer's financial condition, and
how other member insurers who have to cover a deferred assessment can later recoup the
exc 'ss assessment they may have paid. An assessment should not be paid where it would
drive an insurer closer to insolvency, and a member who has to pay extra because of some
other member's inability to do so should be able to get paid back when the deferment ends.

Subsection (a)(5) deletes certain existing language given a corresponding deletion to AS
21.30.080. The deleted language is replaced with new language recognizing the right of the
AIGA to control the defense of a covered claim. Ifthe AIGA is the one paying the claim, itshould
be allowed to control the direction of the defense of the claim, including identity of defense

counsel. This reflects the AIGA's existing practice.

Subsection (b)(7) is deleted. Ithas never been part of the Model Act. and it is uncertain
what it adds beyond what would be authorized under subsection (b)(3).

Section 8.

Amends AS 21.80.070(c), ‘Plan of operation.” to bring into conformance with Section 9
of the Model Act. Requires the plan of operation to establish procedures for handling assets
received from the estate of an insolvent insurer, and to require board members to designate an
individual as their representative on the board, as well as the alternate or substitute
representative for the appointed person. Such requirements place reasonable bounds on the

discretion of the board in its operations.

Section 9.

Amends AS 21.80.030, "Duties and powers ofthe director,"” to bring into conformance with
Section 10 ofthe Model Act. Inso doing, the former requirement fortne AIGA to notifyinsureds



of insolvent insurers of the insolvency and their n'ghts under the Act is deleted. This role has
historically been accomplished by the Division of Insurance itself, orthrough the receiver for the

estate of the insolvent insurer.

Section 10.

Amends AS 21.80.090(a), “Effect of paid claims,’ to bring into conformance with Section
11.A ofthe Model Act. The changes are limited to stylistic clarifications and cross-referencing

changes in the next section.

Section 11.

Amends AS 21.80.090(b), “Effect of pald claims,’ to bring into conformance with Section
11.C of the Model Act. Adds language recognizing the AIGA's status as a claimant in the estate
of the insolvent insurer as to amounts paid out by the AIGA to satisfy covered claims against the
insolvent insurer, and also grants the AIGA the right to receive distributions under applicable
liquidation statutes with a priority equal to what the claimant would have been entitled. Such
rights allow the AIGA to recoup same or all of the amounts it pays to satisfy covered claims, and
thus not overburden the system or Alaska insureds.
receiver is bound by the AIGA's determinations or settlements which release the AIGA's liability
to a claimant, this does not extend to claim amounts alleged to exceed the AIGA's statutory limit.
This primarily comes up when there is a dispute as to the amount of the AIGA's statutory limit
as to certain claims. Ifthe receiver contends the AIGA paid more than its statutory limit, the
amendment makes clear the receiver may seek review of the issue by the court, and is not

A clarification is made that although a

automatically bound by the amount of the AIGA's payment.

Section 12.

Creates new section AS21.30.095, “Prohibited claims.* The language comes from the
Model Act's definition of “covered claim.’ and is also present in existing AS 21.80.130(3). The
language is placed in a separate section to avoid putting substantive law in a definition section.

Section 13.

Amends AS 21.30.100(a), “Nonduplication of recovery,' to bring into conformance with
Section 12.A ofthe Model Act. Makes clear that the obligation of a claimant to exhaust other
available insurance coverage before seeking a recovery from the AIGA extends to insurance

available from insurers other than those who are members of the AIGA.

Section K

Repeals and reenacts AS 21 .S0. 110. “Prevention and detection of insolvencies.’ to bring
Makes the AIGA's role in advising the

into conformance with Section 13 of the Model Act.
Director on insurer insolvency and reporting discretionary. The changes reflect actual practice

and avoid the appearance of any conspiracy by the board against an impaired member.



Section 15.

Amends AS 21.80.120. “ Examination of the association.” to change the due date for the

AIGA to file its certified financial report. The report is prepared by an outside auditing firm. By
not having it due until after April 15, the AIGA obtains the report at a cheaper price. The due
date also coincides with the board's annual meeting, when the report is provided to the Director.

Section 15.

Amends AS 21.80.150, “Immunity,* to bring into conformance with Section 17 of the
Model Act. Clarifies that immunity is provided not only for action taken, but for any failure to act.
Also expressly extends immunity to an alternate or substitute representative ofa board governor.

Section 17.

Amends AS 21.80.150. “Stay of proceedings and reopening of default judgments,* to
bring into general conformance with Section 13 of the Model Act. except it was fest a 90-day
stay, rather than the six months specified in the Model Act. would be sufficient as the [€Malning
language would allow extensions to be sought. Also gives the AIGA the right to waive a stay of
proceedings. Under this section, a stay of proceedings is automatic. The waiver option provides
a quick and easy way to allow a suit to continue where the AIGA sees that to be advantageous.

Sec 13.
Repeals and reenacts AS 21.30.130. 'Definitions." to bring into conformance with Section
5 of the Model Act. Adds definitions for “affiliate.* “claimant.' “control.* and ‘resident.* These
terms are contained within language being added to the Act under previous sections.

Section 19.
This section provides a transitional provision regarding how the amendments will affect

the existing terms ofthe board of governors.



