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December 6, 1999

Representative Andrew Halcro, Co-Chair
Community and Regional Affairs Committee
716 W. 41h Avenue, Ste. 620

Anchorage, AK. 99501-2133

Re:  HB233

Dear Representative Halcro:

Thank you for giving me the opportunity to present you with my comments,
thoughts, and suggestions regarding the legislation that you introduced to permit local
governments in Alaska to seek protection from creditors in federal bankruptcy court.

In my opinion, HB 233 reflects good public policy. The 1994 Bankruptcy
Reform Act requires that municipalities be specifically authorized by State law to seek
the protections of Chapter 9 of the Bankruptcy Code. There is absolutely no reason why
a municipality in the State of Alaska should be denied that remedy if it meets the other

criteria governing eligibility for Chapter 9 relief.

My only concern is that HB 233 may be ambiguous as to the definition of
“municipality.” 11 U.S.C. § 101(40) defines a municipality as a “political subdivision or
public agency or instrumentality of a State.” However, pursuant to AS 01.10.060(a)(4), a
municipality is defined as “a political subdivision incorporated under the laws of the state
that is a home rule or general law city, a home rule or general law borough, or a unified
municipality.” In other words, the State law definition of “municipality" is more
restrictive. It does not include an instrumentality of the State such as the University of
Alaska or a regional educational attendance area established pursuant to AS 14.08 etseq.

Regarding regional educational attendance areas, it is important to note that
pursuant to AS 14.12.020(c), “[t]he legislature shall provide the state money necessary to
maintain and operate the regional educational attendance areas.” Also, pursuant to AS
14.17.900(a), “[t]he state is not responsible for the debts of a school district.”

Therefore, the definition of “municipality” in HB 233 should reference the
Federal Bankruptcy Act definition. This would allow instrumentalities of the State to
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avail themselves of Chapter 9 protections if they meet the other governing criteria. In
short, if the federal remedy is available, access to that remedy should be authorized under

State law.

I suggest that in HB 233 after the first reference to “municipality,” the following
phrase be added “as defined in the Federal Bankruptcy Act.”

Thank you for your time and consideration.
Sincerely,

JERMAIN, DUNNAGAN & OWENS, P.C.



RHONDA LEE FEHLEN
AERREA

nwont(707)2/21212
hnknK 1tOf) 27z2-22H

December 3,1999
Via Facsimile 269-0248

Andrew Halcro

State Representative

716 West 4thAvenue, Suite 620
Anchorage, AK 99501

Re: HB 233
Municipal bankruptcy

Dear Representative Halcro:

Thank you for your letter of November 22,1999. My law practice is limited to bankruptcy
issues, so the legislation described in HB 233 is pertinent to my work.

As you probably already know, municipalities already have the right to file for protection
from creditors under federal lav/. See enclosed copy of 11 U.S.C. 8109(c). A separate chapter
of the Bankruptcy Code, Chapter 9, provides bankruptcy relief for any municipality, including

those in the state of Alaska.

In order for a state to utilize this section for protection from its’ creditors, however, State
law must specifically authorize a municipality to become a debtor. See §109(c)(2). Isuggest
you may want to consider rewording the bill to comport with language contained in the statute,

at lines 1 and 6:

[Line 1] "An Act granting specific authority to each municipality M

[Line 6] "... The state grants specific authority to each municipality...."

Rhonda Lee Fehlen

Attachment: 11 U.S.C. §109(c)

Halcro-ch9.LT1.wpd
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December 8, 1999
O ur File: N/A

Rep. Andrew Halcro

Co-Chair, Community & Regional Affairs
Alaska State Legislature

716 West Fourth Avenue, Suite 620
Anchorage, AK 99501

Re: HB 233

Dear Mr. Halcro:

Receipt of your letter dated November 22,1999 regarding the above-referenced legislation

is acknowledged. Per your request, | offer the following general comments.

1

First, | believe it important to note that bankruptcy reorganization is not necessarily the
panacea for all that ails a debtor.

Chapter 9 of the Bankruptcy Code is very similar in operation to chapter 11. Unfortunately,
as those of us with experience practicing in the chapter 11 arena can attest, chapter 11 is
a somewhat complex, cumbersome and expensive process. Itwas not designed with the
small business in mind. Consequently, the corresponding provisions of chapter 9 suffer

from the same shortcoming.

Bankruptcy notwithstanding, it must be recognized that any debtor, including a municipality
under chapter 9, must be able to meet its ongoing obligations, |.€., those that arise after the
petition was filed. In many chapter 11 cases, the combined burden of the additional
administrative expenses imposed by the bankruptcy process itself coupled with the “normal”
on-going regular operating expenses, renders it impossible for a debtor to successfully
reorganize. Isuspect the same may be true with smaller municipalities in Alaska; especially
those with a limited tax base, which is by far the vast majority of the smaller municipalities..

A municipality filing for bankruptcy protection is still subject to the power of the State to
control the exercise of the political or governmental powers of the municipalitv, including
expenditures for such exercise. Thus, notwithstanding a bankruptcy filing, the State may
continue to exercise its governmental powers over municipalities, its political subdivisions.

In the event of a controversy or dispute between the municipality and the State, the
Eleventh Amendment immunity of the State would preclude the resolution of that dispute
or controversy in the bankruptcy forum. Any such dispute or controversy would have to be
resolved, unless the parties resolve it otherwise, in the Alaska Superior Court.
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The foregoing should not be construed as opposition to the proposed bill. Quite to the
contrary, should the Legislature fail to enact HB 233, under § 109(c)(2) ofthe Bankruptcy Code,
an Alaska mummpallt)( would not be able to file a bankruptcy petition, even where such filing was
appropriate and would benefit the municipa’ity. My comments are intended to be merely a
cautionary note about what could Eossmly be unreasonable expectations. In particular, I caution
the Legislature thatthe fact an Alaska municipality would be empowered to obtain bankruptcy relief,
while it may reduce the degree to which State assistance is required, it may not, in many cases,

eliminate it.

The only change I'would recommend would be to add a provision waiving the Eleventh
Amendmentimmunity of the State in bankruptcy cases filed by municipalities. It makes little sense
to require resolution of dlsPutes between the municipality and the State be resolved in the State
courts, a process that could delay or otherwise hamper obtaining the very relief required b)( the
municipality. As with other disputes involving debtors and interested parties, it would probably be
more efficient and less likely to hamper the reorganization process to permit disputes with the State
to be resolved in the bankruptcy forum. This could be accomplishe by_slmplg redesignating the
current Ianguag?e of the hill as subdivision (a) and adding a new subdivision (b) reading: “(b? For
the purposes of proceedings brought by a municipality under this section, and that purpose alone,
the stae consents to the jurisdiction of federal courts and waives its immunity under the Eleventh

Amendment to the Constitution of the United States."
In closing, I'hope that HB 233 is never needed. But its necessity as a prophylactic measure

certainly exists.
Very truly yours,

By.



January 25, 2000

Representative Andrew Halcro
Alaska State Capitol
Juneau, AK 99811

Dear Representative Halcro:

Thank for the opportunity to comment on HB 233, Municipal Bankruptcy. Our
understanding is that passage of HB 233 allows municipalities the option to use Chapter 9
ofthe Federal Tax Code for municipal bankruptcy relief. Chapter 9 was formerly available

to municipalities prior to a change in federal law, but now requires acceptance by state
statute. HB 233 would once again allow municipalities the option of using Chapter 9.

While the option to use the Federal Tax Code as a tool in regard to municipal insolvency,
it would not lessen the ultimate responsibility of the State to assume liability for municipal
dissolutions. As you are aware, unfortunately, many communities are being driven into

dissolution due to reductions in municipal revenue sharing programs by the Legislature.

Therefore, the Alaska Municipal League supports the adoption of HB 233.

Sincerely,

CC: AML Legislative Subcommittee - Revenue & Finance

Member of the National League of Cities and the National Association of Counties



BERING STRAIT SCHOOL DISTRICT

DISTRICT OFFICE « P.O. BOX 225 e« UNALAKLEET, ALASKA 99684-0225 + (907)624-3611 « FAX 624-3099

BREVIGMISSION « DIOMEDE « HIM ¢ GAVBELL GOLOVIN ¢ KOYUK e« SAINT MICHAEL « SAVOONGA
SHAKTOOLIK e+ SHISHMAREF < STEBBINS TELLER UNALAKLEET « WALES « WHITE MOUNTAIN

24 January, 2000

The Honorable Andrew Halcro
State Capitol, Room 418
Juneau, AK 99801-1182

Dear Representative Halcro,

Thank you for scheduling time to me with me last Thursday, the 20th. It was a
pleasure to have met you. Bering Strait School District remains interested in
supporting HB 233 with the amendment that includes REAA's in the definition
section.

Your efforts with issues addressing education are important and should you require
information or assistance, please instruct your staff to contact me as needed. | hope
this session is productive for you and 1look forward to meeting you again.

Superintendent

J W.ilsh

“OUR MISSION"
The Mission of the Bering Strait School District Is to educate students to become self-sufficient productive citizens In
a changing world, recognized for their social, academic, and marketable skills, by providing standards of excellence,
quality programs, and a supportive environment for both traditional Native and Western styles of learning.
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17 December, 1999

Representative Andrew Halco, Co-Chair
Community and Regional Affairs Committee
716 West 4th Avenue, Suite 620

Anchorage, AK 99501-2133

Dear Representative,

I want to lend support to your proposed legislation, HB#233, regarding
municipal bankruptcy. Though it is not an option our school district expects
to use, we do feel it needs to be available to all REAA's. According to our
legal team, it is now unclear who would be responsible should an REAA not

be able to meet its obligations.

You previously received a letter from Gary Sleeper, an attorney associated
with the firm our District is represented. We support his recommendation to
make sure REAA's be included in the definition of municipalities. If this was
not your intent or you believe this is not included | would urge you to
reconsider and amend the proposed legislation.

Your efforts in drafting this and moving it on to the legislative agenda is
necessary and responsible. We consider it a piece of unfinished business that

resulted from the changes made at the federal level.

Should you have any question, please do not hesitate calling.

cc: S. Friedman, Atty.
J. Walsh

“OUR MISSION"
The Mission of the Bering Stroll School District Is to educate students to become self-sufficient productive citizens In
a changing world, recognized for their social, academic, and marketable skills, by providing standards of excellence,
quality programs, and a supportive environment for both traditional Native and Western styles of looming.



IN RE COPPER RIVER SCHOOL DISTRICT:
COLLECTIVE BARGAINING AND CHAPTER 9
MUNICIPAL BANKRUPTCY

W. Richard Fossey* and John M. Sedorl

l. Introduction

Dcginning in the late 1970s, o number of school districts found it
difficult to pay salary obligations under collective bargaining agree-
ments with their employees." Taxpayers’ revolts, declining enroll-
ment, shrinking state revenues, or other forces beyond a school
district’s control have often been responsible for this predicament.2

State law remedies for a school district unable to pny salaries
under its collective bargaining agreements arc often unclear and un-
certain. Two school districts faced this problem by filing petitions
under chapter 9 of the United States Bankruptcy Code ("the Codc'V
San Jose Unified School District, a California school district, filed a
chapter 9 petition in 1983 and obtained court approval for rejecting its

Copyright © 1989 by Alaska Law Review

» Member, Bankston, McCollum & Fossey, P.C.. Anchorage, Alaska; J.D,
1980, University of Texas School of Law; MA., 1974. University of Texas; BA.
1970. Oklahoma Slate University; Member, Alaska Oar Association. Mr. Fossey
served ax legal counsel for the OoEper River School District during the bankruptcy
proceedings that are described in this article.

t Associate, Bankston, McCollum & Fossey, P.C,, Amhoragg, Alaska; J.D..
1987. University of Michigan Law School; D.A, 1984, Kalamazoo College; Menber.
Alaska Dsr Association.

Portions of this article first appeared in Fossey, Inability to ray Salaries Under
Collective Bargaining Agreements. 50 Educ. L Rep. 661 (Feb. 16, 1989) and is re-
printed with permission from West Publishing Company. All rights are reserved.

The authors would like to thank Dianna Brinkman for her assistance in prepara-
tion of this article.

1 See, e.g., Board of Educ. of Chicago v. Chicago Teachers Union Local 1. 430
NE2d 111 SIII. 1981); Minneapolis Assn of Adm'rsand Consultants v. Minneapolis
Special %hoo Dist. No. 1, 311 N\W.2d 474 (Minn. 1981).

2. .
3 1l USC. % 901-946 (1982).
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union contracts.4 Subsequently, the school district settled with its un-
ions, and its bankruptcy proceedings were dismissed.5 Copper River
School District, an Alaska school district, filed a chapter 9 petition in
1986.4 In April 1988, its reorganization plan was approved by the
bankruptcy court.7 Under the reorganization plan, teachers' salaries
were significantly reduced.* This article will discuss In re Copper
River School District and the legal implications of a chapter 9 petition
on a school district’s collective bargaining agreements.

Il. In be Copper Riper School District. One School
District's Experience with the United States
Bankruptcy Court

Copper River School District is located in central Alaska. The
district covers approximately 25,000 square miles and includes
Wrangell-St. Elias National Park. In 1985, the school district served
about 500 school children at six school sites.7

During the 1985-86 school year, Copper River School District’s
average teacher salary was the highest in the State of Alaska,10 the
slate which had the highest average teacher salaries in the nation."
For that school year, the average salary for a Copper River School
District teacher was 549,065." The school district estimated that
57.98% of its operating budget for the 1985-86 school year went to
teachers’ salaries."

Under the current negotiated agreement with the school district's
teachers’ union, the school district's salary costs were scheduled to

4 In re San Jose Unified School Disl., No. 583-02387-A (Bankr. N.D. Cal. filed

J ] .
une.]f{)ld].@e also Winograd, San Jose Rerisiled: A Proposalfor Negotiated Modifi-
cation of Public Sector Bargaining Agreements Rejected Under Chapter 9 of the Bank-

ruptcy Code. 37 Hastings L.J. 23]DiZBS~34 %986). .
6. In re Copper River School Disl., No. 3-86-008J0(Dinkr. D. Alaska filed Dec.

2 .
' %rder Confirming Chapter 9 Plan dated April 8 1988, In re Copper River
School Diit., No. 3-86-00830 (Bankr. D. Alaska filed Dec. 22, 1986). .

8. Consent Order Modifying Plan dated April 8 1988, and “attached waiver
dated April 8 1988, executed by Copper Valley Teachers' Association, In re Copper
River School Tilt., No. 384830 (Bankr. D. Alaska filed Dec. 22 1986).

9. Alaska DetT of Education, Alaska Education Directory 26 (1986)
(co%on file at offices of Alaska Law Review).

Association of Alaska School Boards, Alaska Teaciif.r Salary
AND Derefts FY 1986 AK-1 (1986) (copy on file at offices of Alaska Law Review).

11 USA Today reported that Alaska teachers' salaries were 164%0Tthe national
avenge. The newspaper did not report the year on which its statistics were based.
USA Today, Feb. 19, 1987, at 5A

12 Association of Alaska School Boards, supra note 10

13 Copper Valley Viewj, Feb. 5 1986, at | (copy on fileal offices of Alaska Law

Review)
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increase for the following school year.14 Unless adjusimcnts were
made, the highest paid teacher in the Copper River School District for
the 1986-87 school year would have cost the school district over
$70,000 in salary, benefits, and extra-duty stipends for a nine-month
contract.5

The Copper River School District receives virtually all of its reve-
nues from the State of Alaska and has no authority to tax or issue
bonds.16 Unfortunately, its revenues were not sufficient to pay the ex-
traordinarily high salaries which its collective bargaining agreement
required. During the 1984-85 school year, the school district had op-
erated with a deficiency of revenues over expenditures of approxi-
mately $433,000." During the 1985-86 school year, the school
district's expenditures exceeded revenues by $308,658 An emergency
appropriation from the Alaska Legislature ofTsct that deficit.Z*

In July 1986, in response to sharply declining oil revenues, the
governor of Alaska cut state funding to all municipalities and school
districts by ten percent.19 This development substantially increased
Copper River School District's severe financial problems.

On September 29, 1986, the school district's accountants pre-
pared a cash-flow projection for the 1986-87 school year. The ac-
countants projected that the school district would be completely out of
funds by April 1987 and would end Fiscal Year 1987 with a deficit of
5776,000.30

The Copper River School District's collective bargaining agree-
ment with its teachers was not due to expire until June 30, 1987." In
November 1985, the school district reopened negotiations with the
teachers' union in an attempt to negotiate salaries downward for the

14 Negotiated Agreement Between the Board of the Coffer River
School District and the Coffer Valley Teachers' Association, July |,
193%3. Jllfljne 0, 1987 [hereinafter Negotiated Agreement).

16 Chapter 14 of the Aliuka Statutes describes the state's obligation to fund
Alaska school districts. Alaska StaT. § 14.17.010-14.17.230 (1987 & Supp. 1983).

17. Copper River School District, Combined Financial Statements
and Schedules (June 30, 1983) (copy on file at offices of Alaska Law Review). To-
tal school district expenditure for Fiscal Year 1983 wes 33,196,330. Id.

18 Accountants'report filed March 17, 1988, In re Copper Rjver School District.
No. 3-86-00830 (Bankr. D. Alaska filed Dec. 22, 1988).

19 See Memorandum from Leland L Dishman, Superintendent of Copper River

District lo Copper River School District enployees (July 22. 198653 (copy on

M A offices of Alaska Law Review).

20. Accountants' report, supra noie 18

21 Negotiated Agreement, supra note 14
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1986-87 school year.” Negotiations were unsuccessful. In July 1986,
the school district unilaterally cut all salaries by five percent below the
previous year's salaries.” An advisory arbitrator subsequently en-
dorsed these salary cuts for teachers.”

The teachers’ union filed a lawsuit in an clfort to force the school
district to submit salary cuts to binding arbitration.” On December
22, 1986, the Copper River School District filed a petition under chap-
ter 9 of the Bankruptcy Code in the United States bankruptcy court in
Anchorage, Alaska.*6 This action automatically stayed all grievances
and litigation. The school district, meanwhile, continued to pay sala-
ries at reduced levels.*’

Prior to filing the petition in bankruptcy court, the school district
had considered a number of options to solve the financial crisis which
was caused primarily by its high teachers’ salary schedule. First, as
stated above,*1it had reopened negotiations in an effort to lower teach-
ers’ salaries. These negotiations were unsuccessful.*9 Second, it
sought and received a one-time emergency legislative appropriation
from the Alaska Legislature.-'0 That appropriation solved the 1985-86
budget deficit but did not address the underlying problem — insuffi-
cient revenues to pay teachers’ salaries under the collective bargaining

agreement.

Next, the school district asked the Alaska Department of Educa-
tion whether schools could be closed early due to insufficient reve-
nue.*1 Not surprisingly, the school district was told that closing

22. See Letter from Leland L. Dishman. Superintendent of Copper River School
District to the Copper Valley Teachers' Association (Nov. 27. (copy on file at

offices of Alaska Law Review).

23 Memorandum, supra note 19 o
24. Copper River School District v. Copper Valley Teachers” Association (1936)

(Kienast, Arb). . .
2. Copper Valley Teachers' Assn v. Copper River School Dist., 3AN-86-14779

Civil (Super. Ct. Anchorage filed Nov. 25, 1985).
26. In re Copper River School Dist., No. 3-86-00830 (Onnkr. D. Alaska filed Dec.

2 .
2179.86% I USC. §362(3) (1982)

28 Letter, supra note 22 . .
29, It should be noted that the school superintendent for the school district when

the chapter 9 petition wes filed. Leland L Dishman, wes hired by the school board
after the school district's financial crisis wes apparent. Although in no responsi-
ble for the school district's fiscal problens, he accepted (he challenge of correcting
them The superintendent's leadership wes largely responsible for the school district’s
financial recovery u described below.

0. CorrER River School District. Fy 1986 General Purpose Financial
STATEVENTS 7 (3une 0. 1986) (copy on file at offices of Alaska Law Review).

3L Telephone interview by Leland L. Dishman. Superintendent of Copper River

School District, with the Department of Education.
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schools early was not an option.** Finally, the school district made
drastic budget cuts, including staff* reductions which jeopardized its
efforts to obtain accreditation for its high schools by the Northwest
Accrediting Association.** These budget cuts were not sufficient to
balance the school district’s budget.

Moreover, it appeared that legal remedies outside the bankruptcy
court were uncertain at best. In Subway-Surface Supervisors v. New
York Transit Authority,I* the New York Court of Appeals upheld the
right of New York City to modify collective bargaining obligations
during a fiscal crisis where the city established that the modification
served an "important purpose" and was "reasonable and necessary."*5
On the other hand, in Sonoma County Organization of Public Employ-
ees v. County of Sonoma. *6 the California Supreme Court ruled that
legislation voiding cost of living increases for public employees was an
unconstitutional impairment of collective bargaining contracts. In
that case, the court stated that the state had failed adequately to estab-
lish that California’s Proposition 13 constituted a financial
emergency.*’

Some jurisdictions have ruled that a political entity’s salary obli-
gations may be set aside if requisite funds arc not provided by the
political entity with the powers of appropriation.** Copper River
School District's crisis was due in part to a unilateral ten percent de-
crease in revenues by the State of Alaska for Fiscal Year 1987.%9 NEV-
ertheless, no Alaska case law or statute authorized the school district
unilaterally to cut salaries if the state cut funding to the school district.

The Copper River School District’s primary goal was to provide
an education program to school children of the Copper Valley for the
1986-87 school year. Alaska law gave the school district no clear gui-
dance on how to proceed. Moreover, the school district wished to

32 See Letter from Steve Hole, Deputy Commissioner of Education, to Leland L
Dishrmen, Superintendent of Copper River School District (Jan. 28, 1987) (confirming
%%Iﬂ%strict‘s obligation to keep schools open) (copy on file at offices or Alaska

3B See Letter from Carl L LaMarr, Chairman of Alaska Committee of the
Northwest Accrediting Association, to Leland L Dishman, SuPerintendent of Copper
River School District (Feb. 24, 1986) (copy on file at offices of Alaska Law Review).

3. 44 N.Y.2d 101, 375 N.E.2d 334. 404 N.Y.S.2d 323 (1978).

3D Id. a 110 3/5 NE2d a 389. 404 NY.S.2d at 328 (quoting United States
Trust Co. v. New Jersey, 431 US. 1, 25 (1977)).

3. 2B Cat. 3d 2%, 591 P.2d 1. 122 Cal. Rptr. 903 (1979),

37. Id at 313-14, 01 P.2d & 10 1= Cal. Rptr. at 912-13.

8. See. e.g., United Faculty of Florida v. Board of Regents. 365 So. 2d 1073 (Fla.
Do R 19 b (

30 Accountants' report, supra note 18
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avoid costly litigation with an uncertain outcome and a lengthy ap-
peals process. Chapter 9 appeared to be the school district's best
Optlo(rl‘bpper River School District operated under the jurisdiction of
the United Stales bankruptcy court from December 1986 until April
1988.40 At that time, a reorganization plan was approved by the
bnnkrkuptcy court which permitted the school district to pay salaries
at reduced levels.4 The reorganization plan included a stipulation by
the teachers that all litigation and grievances would be dismissed and
that no salary increases of any kind would be required unless agreed to
in a new collective bargaining agreement.4* The school district’s bank-
ruptcy petition caused considerable furor. Members of NEA-Alaska,
the slate's largest teachers' union, picketed the federal bankruptcy
court on the day of a critical hearing, and a number of local NEA-
Alaska affiliates took out advertisements in a state newspaper pro-
testing the school district’s action.4l Moreover, the teachers' union
vigorously challenged, unsuccessfully, the school district’s bankruptcy
petition at every turn. The teachers’ union was the only creditor
group to challenge the school district's right to file the petition under
chapter 9.4

Nevertheless, the school district’s decision did not adversely afTecl
the quality of education. During the 1986-87 school year, the first
year the school district was in bankruptcy, the school district's stan-
dardized test scores rose significantly to be among the highest in the
state.&5 By reallocating resources from salaries to other areas of the
school budget, under the jurisdiction of the bankruptcy court, the
school district’s per pupil expenditures actually increased.4*

40. In re Copper River School Dist., No. 3-86-00830 (Bankr. D. Alaska filed Dec.

124£‘g@')nsent Order Modifying Plan, supra note 8 and Order Confirming Plan,
supra note 7.
42. \\aiver, supra note 8

43, Anchorage Daily News, May 26, 1987. . o

44. The chapter 9 petition filed gy the San Jose Unified School District wes also
vigorously opposed by the teachers” union. As an indication of the extent of the oppo-
sition. the San Jose Unified School District pleading index alone is nine pa?es long. In
rt San Jose Unified School Dist.. No. 583-02387-A (Dankr. N.D. Cal. filed tune 30,

%. Copper River School District Superintendent's Report (Mar. &

193;% ( on file at offices of Alaska Law Review).
. rER River School District. Comparison of Student Expendi-
tures to Total Revenues FY 1984-FY 1983 (unpublished graph) (copy on file a

offices of Alaska Law Review).
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Ill. Legal Implications of a Chapter 9 pETrrtoN

In some ways, a chapter 9 petition is the municipal equivalent of
a private party’s petition to reorganize under chapter 11 of the United
States Bankruptcy Code.47 Reorganization, however, is the only op-
tion under chapter 9.4* There nre no provisions Tor liquidating a local
political subdivision.
Nevertheless, there are important distinctions between chapter
and chapter Il. First, all chapter 9 proceedings are voluntary.49 A
governmental entity may not be forced into a chapter 9 proceeding
involuntarily.50 Second, in chapter 9, only the debtor has the power to
propose a reorganization plan.5 Third, no trustee is appointed in a
chapter 9 proceeding.5l
Finally, and perhaps most importantly, the bankruptcy court has
limited authority to interfere with the political responsibilities of a mu-
nicipality that has elected to reorganize under chapter 9. Section 904
of the United States Bankruptcy Code states:
Notwithstanding any pov. er of the court, unless the debtor consents

or the plan so provides, the court may not, by any stay, order, or
decree, in the case or otherwise, interfere with—

(1) any of the political or governmental powers of the debtor;

(2) any of the properly or revenues of the debtor; or

53 tf]e debtor’s use or enjoyment of any income-producing
operly.5L

This restriction is in direct contrast to the long shadow of control a
court's statutory authority casts over the right of a chapter 11 debtor
to operate whiio under the jurisdiction of the bankruptcy court.54
Thus, a school board's authority to make decisions, including deci-
sions to hire and fire staff members, to employ attorneys and account-
ants, and to undertake any other governmental act, is undiminished by
the fact that the municipality is under the jurisdiction of the bank-
ruptcy court.

Under United States bankruptcy law, most school districts would
qualify to avail themselves of chapter 9 protection. The Code only
permits insolvent municipalities to file a chapter 9 petition if they are

47. Compart Il US.C. 8§ 901-946 (1982) with id &8 1101-1174.
48, Ste id &8 901-946. (1%62)
49. Id. 88 AL 921

0. Id. §921. C/ id §303(creditqr have abilityto begin aninvoluntary chapter
70gfha}%ter§§ 9Izluproceeding agalglst a private errtity).tyt g Ay chep

52 Id. 8901 (sections 1104 through 1106 of theBankru Coderegardi
truségesIgreg%ét4 incorporated into chaptgr 9. prey erdng

5. Ste. eg. id §363
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generally authorized to be a debtor under state law.% "Municipality”
is defined broadly as a "political subdivision or public agency or in-
strumentality or a State."5® In several cases, bankruptcy courts have
held that n municipality's broad grant of statutory authority under
state law provides sufficient state authorization for a municipality to
file for bankruptcy even though no specific statute grants a municipal-
ity the power to file a chapter 9 petition.5 A municipality's general
authority over its financial affairs is often sufficient state authorization
to allow the municipality the protection offered by the Elankruptcy
Code.5l For example, the Copper River School District’s school
board, although given broad powers to manage and control the school
district, is not specifically authorized by state law io file a chapter 9
petition.? Nevertheless, the teachers' union's motion to dismiss the
school district’s bankruptcy petition was denied."1

Once under the jurisdiction of the bankruptcy court, a school dis-
trict may alter its relationship with its public employees' unions under
chapter 9. Municipal debtors arc specifically granted the right to re-
ject executory contracts.6l An unexpircd collective bargaining agree-
ment is an executory contract.@

Prior to 1984, the standard a debtor must meet in order to have a
collective bargaining agreement rejected was unclear. Rejection of ex-
ecutory contracts other than collective bargaining agreements was
governed by the "business judgment" rule.6

Although collective bargaining agreements arc considered execu-
tory contracts under section 365 of the Code, traditionally a standard
higher than the "business judgment"” rule has been used to determine
whether a collective bargaining agreement may be rejected.M Some
controversy remained regarding the standard to be applied, however,
because of its significant reverberations throughout the management/
labor relationship. One line of reasoning required that the debtor

% fsiie

5 See. €9 )ePIeasant View Util. Dirt., 24 Bankr. 632 (M.D. Tenn. 1982).

5 InrtDralnageDlst No. 7. 2L F. Supp. 798.805 (FD. Ak 1937).

59, Copper River School District is a regionaleducation attendance area organ-
ized pursuant to title 14 chapter 8 of the Alaska Statutes. Alaska Stat.
§{ 14.08.010-14.08.011(1988). The powers and duties of a regional school board are
listed in sections 14.08.101 and 14.08111. Id. & 140810L 1408111 (1989).

60. Order signed July 27, 1987, In re Copper River School District, No. 3-86-
008JO (Bankr. D. Alaska filed Dec. 22. 19%).

61l US 8901 (1989)

62 NLRB V! Bildisco, 466 US. 513 (1984).
63. Inrel\/irges 602F2dJ8(2dC|r ).
64 Blldhco, 465 US. at 52324,
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show that economic collapse would be virtually inevitable absent rejec-
tion of the contract.6 Alternatively, courts required only a showing
that the collective bargaining agreement was burdensome to the estate
mid tlinl the balance of equities was in favor of rejection.66

The United States Supreme Court affirmed a higher standard for
the rejection of a collective bargaining agreement in National Labor
Relations Board v. Dildisco A Bihiisco.67 The Court did not, however,
adopt the test urged by the labor union that in order to reject a collec-
tive bargaining contract, the debtor must demonstrate that the reor-
ganization would fail absent rejection of the contract.6" This is the
strict standard which had previously been adopted by the Second Cir-
cuit in Brotherhood of Railway and Airline Clerks v. REA Express.
Inc."" Instead, the Court opted for a more lenient standard permitting
collective bargaining agreements to be rejected in bankruptcy proceed-
ings where the agreement is shown to burden the bankruptcy estate
and. after careful scrutiny, the equities are in favor of rejection of the
labor contract.'5 The equities to be considered arc only those equities
which relate to the success of the reorganization.7L The Court also
encouraged bankruptcy judges to insure themselves that "reasonable
efforts to negotiate a voluntary modification have been made and are
mu likely to produce a prompt and satisfactory solution."72

The legislative history of the Code, as expressed by a 1978 United
Stales Senate Report, indicates that the power to reject a collective
bargaining agreement was included specifically to allow a municipal
debtor to deal with its collective bargaining agreements.

Within the definition of executory contracts are collective bargain-
ing agreements between the city and its employees. Such contracts
may be rejected despite contrary State laws. Courts should readily
allow the rejection of such contracts where they are hurdensome.
the rejection will aid the municipality's reorganization and in con-
sideration of the equities of each case. On the last point, "(c)quities
in favor of the city in chapter 9 will be far more compelling than the
equities in favor of the employer in chapter Il. Onerous employ-
ment obligations may prevent a city from balancing its budget for
some lime. The prospect of an unbalanced budget may preclude

65. Brotherhood of Railway, Airline and Steam Clerks v. REA Eapress. Inc.. 523
F.2d IM (2d Cir.), cert, denied. 423 US. 1017 (1975).
6. Sho menis Union No. 455 v. Kevin Steel Prod. Inc., 519 F.2d 698 (2d Cr.
]QLQBJ to In re Brada-Miller Frelght]%s Inc.. 702 F.2d 890 (llth Cir. 19831
v. Dildisco. 682 F.2d 72
67. 466 US. 513 (1984)
63 Id at 5.
69 523 F.2d 164, 16769 5g5C|r) cert, denied. 423 U.S. 1017 (1975).
Blichco. 475 US. at
71 Id. at 527.



142 ALASKA LAW REVIEW [Vol. 6:133

judicial confirmation of the plan. Unless the city can reject its labor
contracts, lack or funds may force cutbacks in police, fire, sanita-
tion, and welfare services, imposing hardships on many citizens. In
addition, because cities in the past have often seemed immune to the
constraint of "profitability" faced by private businesses, the wage
contracts may be relatively more onerous than those in the private
sector.”" Executory Contracts and Municipal Bankruptcy. 85 Yale
L.J. 957, 965 (1976) (footnote omitted). Rejection of the contracts
may require the municipalities to renegotiate such contracts by state
collective bargaining laws. It is intended that the power to reject
collective bargaining agreements will pre-empt slate termination
provisions, but not state collective bargaining laws. Thus, a city
would not be required to maintain existing employment terms dur-
ing the renegotiation period. T
Bildisco prompted Congress to adopt section 1113 of the Code as
part of the 1984 bankruptcy legislation.7* Section 1113 modifies both
the substantive standard and the procedure necessary to reject a col-
lective bargaining agreement. In order to reject the collectively bar-
gained contract, the debtor must first propose those modifications to
the union representative which arc "necessary to permit the reorgani-
zation of the debtor” and which treat all affected parties "fairly and
equitably."7 In addition, the court must find that the union refused
to propose modifications without good cause and that the balance of
the equities "clearly favors rejection,” 7 This is a higher standard than
that set forth in Bildisco. but it probably does not rise to the economic
survival standard required in Brotherhood of Railway. Airline and
Steam Clerks v. REA Express. Inc.11

Due to the location of section 1113 in the Bankruptcy Code, how-
ever, the statutory standard of section 1113 does not apply to petitions
under chapter 9. The standard outlined in Bildisco. therefore, remains
good law with regard to proceedings under chapter 9." Thus, it ap-
pears that a municipal debtor has an easier burden than a private
debtor when persuading a court to permit the rejection of a collective
bargaining agreement.

The law is not developed in this area. I’rior to In re Copper River
School District, only one school district utilized chapter 9 to reject col-
lective bargaining agreements. In 1983, the San Jose Unified School
District, a California school district with enrollment of approximately

73. S. REP. No. 989, 95lh Cong., 2d Sess. 112 1978). reprinted in App. 3 L
Kino, Collier on Bankruptcy §v n 112 (15th ed. 19R8).

74, Pub. L No. 98-353 (1984).

7. It US.CA § II3(bM»KA)Supp 1968)

76, 1d. § 1113(c). )
77. See L King. Collier on Bankruptcy 8 JA60J[I| (15 ed. 1988)

7B d
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30.000 students, filed a chnptcr 9 petition.7 That school district's fi-
nancial crisis arose from an enrollment decline, with a consequent re-
duction in revenues, as well as property tax limits contained in
California Proposition U.*"

Prior to filing its chapter 9 petition, an arbitrator had ordered tnc
Sait Jose Unified School District to restore wages withheld when the
school board voted to defer a wage increase. The school district's fis-
cal impossibility defense was rejected by the arbitrator. The bank-
ruptcy court granted the school district’s request to reject its collective
bargaining agreements approximately two months after the school dis-
trict filed its chapter 9 petition. Nearly a year after the bankruptcy
petition was filed, the school district reached a comprehensive settle-
ment with its unions, and the bankruptcy proceedings were dismissed
prior to the approval of a reorganization plan.l

In contrast to In re San Jose Unified School District, the Copper
River School District was formally discharged from bankruptcy in
April 1988 under a reorganization plan which reduced teachers' sala-
ries."3 The teachers' union waived claims for higher salaries and ac-
cepted salary freezes and reductions during a hearing on the school
district’s motion to reject its collective bargaining agreement with the
teachers."” The court indicated that absent the significant concessions
made by the teachers' union, rejection of the collective bargaining
agreement could have been appropriate.” Further, the court noted
that the standards set forth in Bildisco would have been the test for
determining whether the collective bargaining agreement could have
been rejected by the school district.15 A reorganization plan was then
approved which included the teachers' union’s waiver of salary claims
pending the execution of a new collective bargaining agreement and
the dismissal of all grievances and litigation.*6

A school district considering chapter 9 as a vehicle for adjusting
collective bargaining agreements should consider not only the legal
implications, but the political implications of such action as well.
Shortly after the Copper River School District was discharged from
bankruptcy, legislation was introduced in the Alaska Legislature
prohibiting an Alaska regional school board from filing a petition as a

7. Winograd, supm note 5. at 232
80. Cal. Const, art. XIII-A
8L Winograd. supra note 5 at 237-99.
tm%m%dﬁr Confirming Plan, supra note 7, and Consent Order Modifying Plan.
8. WAiver, supra note 8
84 Transcript of confirmation hearinglon March 24, 1988. In re Copper River
Sd\&gl %sl.. No. 3-86-00830 (Bankr. D. Alaska filed Dec. 22, I9BA).

86. Consent Order Modifying Plan, supra note 8
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dcblor under chapter 9 or the United Sates Bankruptcy Code.17 NEA-
Alaska listed bankruptcy restrictions as a legislative priority for the
1987 Alaska legislative session.*' The organization supported legisla-
tion requiring a school district declaring bankruptcy to be placed
under state receivership.*’

Although no legislation restricting a school district's right to file a
chapler 9 petition was passed by the Alaska Legislature,’0 the fact that
legislation was introduced and supported by Alaska’s largest teachers'
organization is an indication of the political response which could take
place if a school district avails itself of the jurisdiction of a United
States bankruptcy court.

Indeed, there appears to be a growing trend toward state inter-
vention into the affairs of financially troubled school districts. Ac-
cording to a recent article in The American School Board Journal.
New Jersey, Texas, Kentucky, New Mexico, and West Virginia have
developed procedures for state intervention in local school districts.”
For example, Kentucky law permits the state superintendent for pub-
lic instruction, with the concurrence of the state board of education, to
intervene in the operations of an educationally "deficient" school dis-
trict if it fails to implement and approve education improvement plans
adopted by the state.”1

If a school district maintains a sound educational program and is
simply overwhelmed by economic factors beyond its control, state in-
tervention hardly seems justified. State intervention or takeover would
merely add an additional layer of bureaucracy by removing control of
the district to the slate level. Such removal would thereby eliminate
the flexibility afforded by local control. Moreover, there is no indica-
tion that state control would be more effective than local school
boards in dealing with financial concerns. Thus, chapter 9, which al-
lows a school board to adjust its debts while maintaining local control
of the schools, is preferable to state takeover legislation in cases involv-

ing purely financial difficulties.

87. HB. 562 ISlh Leg, 2d Sess.. 1988 Alaska Sesj. Laws.

88. NEA-Alaska. NEA-Aktivist | (Mar. 1987).

8. Id- HD. 562 ISIh Leg, 2d Sess.. 1988 Alaska Sess. Laws.

90. HD. 562 wes sert to the House Health. Education and Social Services Com-
mittee. The Committee took no action with regard to the bill during the session.

9L Reecer, Jersey City Stands Firm Against Charges of Academic Dankrjptcy, 21
Am School Board J. 21 (Nov. .

R Kv. Rev. Stat. Ann. § 158.690(4) (Raldwin 1987). See also W Va. Code
5 18-2E-5 (1988) (pertaining to kst Virginia “takeover" legislation).
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IV. Conclusion

Chapter 9 of the United States Bankruptcy Code is a reasonable
option for insolvent school districts to reorganize their financial af-
fairs. Federal bankmptcy law permits municipal debtors to reject bur-
densome collective bargaining agreements if necessary and stays
litigation and administrative proceedings which may hinder a school
district's reorganization. In the absence of clear stale law remedies,
chapter 9 is an effective means for an insolvent school district to re-
duce salaries ang balance its budget.

A school district should consider the political implications of re-
lief under chapter 9. Public employees’ unions may attempt to close
the door to bankruptcy court by supporting state legislation prohibit-
ing a school district from filing a chapter 9 petition or providing for
the takeover of a school district by the state if the school district docs
take such action. Unless adequate state remedies arc provided for re-
sponding to a school district's financial crisis, such developments
would be unfortunate. Local school boards, like private corporations
and individuals, should be afforded an opportunity to adjust their
debts under the United States Bankmptcy Code. To the extent chap-
ter 9 gives a school district the means to reorganize its financial affairs
and start afresh, the municipal bankruptcy statutes enhance and pro-

6%&99 local control of school districts by popularly elected school



CO-CHAIR
COMMUNITY AND REGIONAL AFFAIRS

VICEQIAR
iLABOR AND COMMERCE
TRANSPORTATION

SPECIAL QOVMTTEE
ECONOMIC DEVELOPMENT AND TOURISM

Alaska State Legislature

Representative Andrew Halcro

District 12

HB 233

SPONSOR STATEMENT

STATE CAPITOL. SUITE -lIX
JUNEAU. AK 99*01-118:

FAX (9071465-Z41X
1-HOO-IAS-WO

tSTERIM

716 WEST 4T1l. SUITE 610
ANCHORAGE, AK 99501
IW7> 169-0MA

FAX 1907) * 69-nlW

In 1994, the United States Congress changed the bankruptcy code to

require states to give local governments specific authority to seek protection in the
bankruptcy courts.  Most states have granted their local governments this
authority. Alaska has not. HB 233 would allow local governments in Alaska to

seek bankruptcy protection.

Smaller communities are often in a tenuous financial condition, often only
meeting expenses on a month-to-month basis. Should a financial situation arise
where a community would not be able to meet its obligations because of an
unexpected natural disaster or tort liability, that community's assets could be
placed at risk. HB 233 would allow a local government to seek protection in
bankruptcy court allowing them to reorganize their debts and protect public

assets.

H-Mail: Rcprcscntative_Andrew_Halcro@legis.state.ak.us


mailto:Rcprcscntative_Andrew_Halcro@legis.state.ak.us

‘Mar'24-99 12:43P Senator- Adams
LEGAL SERVICES

DIVISION OF LEGAL AND RESEARCH SERVICES

LEGISLATIVE AFFAIRS AGENCY
STATE OF ALASKA

(907) 465-3667 or 465-2450
FAX (907) 465-2029
Mall Slop 3101

907 4t>S Aton -.0X

130 Seward Street, Suite 409
Juneau. Alaska 99801-2105

MF.MQRANDU M March 15, 1999

SUBJECT: Application of federal bankmptcy law to municipalities (Work Order
No. 21-LS0675)

T0: Senator Al Adams
Attn: Marla Berg

FROM: Tamara Brandt Cook
Director

You have asked whether a municipality in this state may file for bankmptcy and directed my

attention to Il U.S.C. 109(c)(2). That federal provision slates:

(c) An entity may he a debtor under chapter 9 of this title [I1 U.S.C. 901 el

1 lsamunlcufa It
2 |ssBeC|f|caIY

by name, to be 3 debtor under such ch%)ter
govern_mental officer or orgamzanon empowered P/
uthorize such entity to be a debtor under such chapter’

3) isinsolvent: _
4) desires lo effect a plant to adjust such debts; and

scq.] if Fnd only If such eptity—

at%horlzed, in its capamtB/ as a municipality or
St%te law, oy by a
State law" to

~(5)(A) has obtained the agreement of creditors holding at least a
majority in amount of the claims of each class (hat such entity intends lo

impair under a plan in a case under such chapter;

~ (B) has negotiated in good faith with creditors and has failed lo
obtain the agreement o f creditors holding at least a majority in amount of the
claims of each class that such entity intends to impair under a plan in a case

under such chapter;

(C) is unable to negotiate with creditors because such negotiation is

impracticable; or

" transfer that is avoidab
(Emphasis added)

(D) reasonabIY believes Ihat a creditor may atltmpl lo obtain a
e under section 547 ofthis title (L1 U.S.C. 547],

Note that under this provision a municipality must meet several criteria before it can he a
debtor under chapter 9. one of which is state law authorization. | have found no provision
under stale law that authorizes municipalities lo become debtors under this federal provision
or that grants the power to a governmental officer or organization to authorize municipalities
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to become debtors. So, it appears to be correct that a municipality in this state cannot lllo
for bankmptcy.

There is another provision, 11 U.S.C. 109%)), that generally permits a "person” lo "be a
debtor under chapter 7 of this title (11 U.S.C. 701 et 'SC?'J'"" However, for almost all
purposes 1l U.S.C. 101(41) defines "person” not to include a "qovernment unit." A
‘government unit" is, among otherthln?s, a"'municipality." (11 U.S.C. 101(27)) Therefore,

amunicipality cannot file for bankmptcy under chapter 7.

TBCtglc
99-093.9lc



11 USC § 109. Who may be a debtor

(a) Notwithstanding any other provision of this section, only a person that resides or
has a domicile, a place of business, or property in the United States, or a municipal-
ity, may be a debtor under this title.
(b) A person may be a debtor under chnpter 7 of this title only if such person is
not—
(1) a railroad,;
(2) a domestic insurance company, bank, savings bank, cooperative bank, savings
and loan association, building and loan association, homestead association, u
small business investment company licensed by the Small Business Administration
under subsection (c) or (d) of section 301 of the Small Business Investment Act of
1958. credit union, or industrial bank or similar institution which is an insured
bank as defined in section 3(h) of the Federal Deposit Insurance Act (12 USC
4013(h)). or
(3) a foreign insurance company, bank, savings bank, cooperative bank, savings
and loan association, building and loan association, homestead association, or
credit union, engaged in such business in the United States.
(c) An entity may be a debtor under chapter 9 of this title if and only if such
entity—
(1) is a municipality;
(2) ts generally authorised specifically authorized, in its capacity as d municipality
or by name, to be a debtor under such chapter by State law, or by a governmental
officer or organization empowered by State law to authorize such entity to be a
debtor under such chapter.
(3) is insolvent;
(4) desires to cflcct a plan to adjust sucn debts; and
(5)<A) has obtained the agreement of creditors holding at least a majority in
amount of the claims of each class that such entity intends to impair under a
plan in a case under such chapter
(B) has negotiated in good faith with creditors and has failed to obtain the
agreement of creditor} holding at least a majority in amount of the claims of
each class that such entity intends to impair under a plan in a case under such
chapter
(C) is unable to negotiate with creditors because such negotiation is
impracticable; or
(D) reasonably believes that a creditor may attempt to obtain a transfer that is
avoidable under section 547 of this title.



02/25/99 19:42:08 Uest Publishing Co.-> 90? -165 2029 Page 002

23 OHNULR 1001 Page 1
~ (Cite as: 23 Ohio N.U. |- Rev. 1001)

Ohio Norther University Law Review
1997

Comment

* 1001 MUNICIPAL BANKRUPTCY AND EXPRESS STATE AUTHORIZATION TO BE A
CHAPTER9
DEBTOR: CURRENT STATE APPROACHES TO MUNICIPAL INSOLVENCY-AND WHAT
WILL STATES
DO NOW?

Daniel J. Freyberg

Copyright ® 1997 Ohio Northern University Law Review; Daniel J. Freyberg

1 Introduction

Municipal hankrdntcg hns been controvgrsral since its rnce:ptron in the 1930a largely due to
constitutional contlict betvveen state and federal powers The effort o bala owers
reserved to statea undert eTenth Amendment rFNZ] Wrth the Bankru ey CIause [FN3 resulted in
sr nr ficantly limjted owers for bankruptcy courts in”the context?< munrcr bankruptCy. (TRVAL n

dition tolimiting rh dicia Powersrn court cases, rFNb1 the Bankruptcy e FN61 Imposes tight
restrrctrons onw-0may quallfy as a debtor under this section. [FN71

C% L t the rovrsrons for mupicipal ankru under ter %FNEISA virtually undis-turbo
int an ru tcy eform Acto 1994, FN9 How asrgn N otos ction 109 CX2
FN10J aters ne’manner ? termining wh bea Chal ter9debtor he statute now requires
nrchartg tohe's e cal% author %d rn ra capacity aaamunrcr ality or by name,

aebtor Under.. . State law, or yan aut orrzed gov rnmenta officer of or anrzaton * [FN11
Prior to the 1994 chan%e an entrtté only required to have general authorization by state Taw 0
become ndebtor under Chapter 9

~1 02 Thrs omment surve?/s tho aapproaches taken by states to authorizo or grohrbrt munrchaI
a r|o eattthor concludes that states have a duty to en ct statutes regar |nT% tho. resolut on
a fiscal distress, whether or not such statutes rncu 0 authorrz flon for filing under
federal bank ruptcy law. This conclusion denves rom multiple rP factors, rnc udrnr% the ever- present
threat of munrcrpa insolvency, the need for sta lity I the municipal bond niarket, a political
climate which, favors state tiased problem-solving, and an analysrs or effective approaches 1o
resolvrnrrr Hrnrc >Pal Insolven% The authC?r also IthJrogoIs(es develogmenh of uniform laws, modeled
after currently existing state laws, designedto avert bankruptcy under Chapter 9 before it occurs.

Pard Il'is a brief summag/ of the histo munrchaI bank%té)tc in the United States. Part H|
der section 1 %t 0. Included are brief legislative and udrcral

ﬁn 3/2 ksues Char%\e Iegr

st eslb nk gupto tt % 1t99%an(rjendd ; stPart survey sthewrdovane th state troc eISttO
icipal bankruptey to date, divided into categories ran Xpress authorizafion to asolute
[h%h)ron art scusses ‘the continuing th?eat oFrn oR/% ntaced%ssmunrcr artres rncltudr \f?

actors which can lead to bankrupth and some potential Tuture an era Inally

recommends affirmative state action onthis | rssue and enc ura es continued mento unr orm

laws. This section also suggests n framework orapropose orm law, e ter current state

statutory Provisions.
H. A BriefHistory of Municipal Bankruptcy
Copr. °© West 1999 No Clsum to Orig. U.S. Govt Works
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Thousands o unkr olities, defaulted on thei debsdunn e Great r sr n of the 1930p
F ggf ares t ress deterrnlrned anee {or pu lic sect rBankruptctPte resat?on and enacted

aant!\rluJ Hepg Act E}n rggtc[nmgtl IErS]ut 3% 1Varslrct edu rem% otu6rrt In E\C ta nevr % OeF'Sﬁ
ount ter Improveme t District No._1, F‘I\\IN% ound aA t unconstifutional. [FN17J While the

Sup remo Court did not directly cite the Tenth *1003 Amendment to Invnlidato tho Act, tho Courts
focus on the state's right to control its munidpalitios supports stch an analysis of the Court's

reasoning. [FN18J

Congress responded to the Court's decraron b¥n revrsrn the Act in 1937 (1937 Acﬂ Q:ng) The
revision add evera sectrons and rovided a modified Composition 7oroce ure which required the
Pprovalo amelor‘ ey reditors, f NZOLOnlé amonth after the 193 ct was er)acte aIro nia

) té%!? e upene caé‘urt”@dztf“ L seur”v?tveé\%tonas’tdugn'afcﬁét é'ﬁ”%tegtéss@tl“we“s

I%\elrn th e]ma eup of tho Caurt, since tho substantive changes r]on o in th 8
mo esar While_ numerqus re nrng amendmenés were made throughout tho *1 04 next decado,
N23]\ from 1946 until 1975 Chapter 9 remained undisturbed and vrrtu ly un-used. [FN2

Municipal gankruptcres had tygrcall involved small special unctron entities, def faultrn on bond
oblig atrons Ue to shrinking tar revenues. [FN25 Reagjustment pans enera pro deq for
ext n n egat gaz or ayrn from other r%venujséJ gﬁ sources 61 By (n 1976, New
Crt N cul Ies emonls(trated ter 9 Wasré% Eﬁ far a ar e
munrcrp nsp rnn ondress t0 ma e major ¢ anges fa the Act in' 1 Significant

chan es Incllded aut o 3/ 0 Issue certr rcates of ind btedness an aid to r finan rn? FN28J

autnarity to reject executory contracts (FN29) and elimination o various pre-filing requirements.
fFN30] Tho current Chapter 9 is derived primarily from tho April, 1376 changes to the Act. rFN311

HI. Access to Chapter 9 under Section 109(c)

ectron rovrdes ve re uirements a munici alrt;/ must satisfy to beadebtor Or purposes of
a ter 9, 1F|rst a de tor must e amu rr%l 1005 FN331 defined as a Pﬂolrtrca

vrsron ublic agency or instrumentality of a State." [FN34) Next, a municipall
s ecif rca atlD horrzeggrn Yts capacity s a mt/rnrcrpa ity or by namo" by’ stato IawFto bz

oner s ¢ hapter. [FN35)]

The thrrd require ment is that the municipality bo ' insolvent,* [FN36 or general not paying its

ebts Ba 3/ me due. . . or unable fop ?X its debts astheu .dué." rEN37) Courts have

roadly con this section, and munrcr allties are not required fo raise taxes to the maximum

aIIowed law tobedeemed insolvent. [FN381 Fourth the municipality must show thatrt desrres 0
Il

ffect a plan to adjust such debts." 1m icit In this language is a demand for ‘good faith”

? ng, ndt attemptejdlas aneFort to buy time or gvade creditors, ﬁ’-Né&) ¢

Finally, the fifth requirement may ha met by satrstyrn? one of four aIternatrves (1) obtarn

agreenient from credrtors holdrnﬂ)ér majority In amount ot claims from each Imp arre class, [F J
negotiate in good faith for * 7006 such a reement R all to gain a re%ment FN42L£@| }tl)%unab

oneg fiate for sich agreement because it 1S impracticable to oso F 43) or (4) reaso elieve
acreditor may attemptan avoidable transfer under Section 647. [FN

A. History of Section 109(¢)(2)

Drsar%eement over the correct language lo characterize a state's authorization for a munrcrpalrty to
a debtor under Chapter 9°'was evident in the hearings lending up to tho adoption of the
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Bankruptcy [FN46] The House version of the hill permitted only a municipality ‘not
rohrbrtp 5 b State law trom proceeding under Chapter 9 pto be a deb ter fprﬁey Houae

ommrttee e ort I-rlﬁ(use Report) inicated that the members eIt the eneraI t)e authorrzed

uage from Act cctron84 FN4/] was uncl erhal snot rotective eno
ate soverel gntg/ aj enate osar mirrore tﬁe Pnn B ?e %ft epBanﬁru tcy gt
u

re ulring. gener horz ion by tho tate Ieﬂtslature a o emfent officer, or a go ernment
8 ower o state ‘to_autnorize FN4F? 0 Sonato Versio wno utrmate

1
gg cg (51 from 1978 until the 19%4 Amendments municipalities were required to bo ‘gonoral
authonzed" under state law to be a debtor in orcer to qualify for Chapter 9. FNBO

B. Judicial Interpretations of Section 109(c)(7) Before 1994

tEBtgeH use Report predicted, tFN61*courts were dévrg m&he interpretation of ‘generall

au orized, absent specific. statutdry authorization. * FNo2J me ours ts did not . re urr

ess statutory authorrzatron and Inferred the rrght o file” bankruptc rom t e munrc
alpowers sueh ast e ower {0 HotrQw mono gthemgowe{ 09 0r
ample, in In ro City o WeI ston, IENS4| t ecourt oun ro |IeC ap tcr an ru

Oogq nera dr?]onerso the mayor and council of aMrssoun crt}q {0 manag et e City and Is manceo

| ordinances not repugnant to the constifut aadlawso this state,” os they deem
ort e commerce and teenﬁaﬁrtants therein. [FNo61 In another widely reported gase

] |ta/ of Brid"iport, rF(N§6]Sthe court hel thatasta(tle must nﬁrrmatrvcl authonze munic aI
Ean fC butcontrnue é)

tafin at uthorization gid nof require Specific language referring to
an ruBtc¥ or reor anrzatron t\%?l Thus, &s In City ot %Lfll tonIO t(he cor?rt ound genéral

authorizafion through tho municipality's authority over rts own finances. [

Other ! ourts refrIIed toimp 1y or mfer such power and insisted u on EXpress authorrzatron FN591
n the case of In re Carroll Town Authorrth/ the *10P8 court relied on |ts own reading of th g
%slatrve history of section 109 X2 fo determine that onya rmatrve action_ from the stat wouI
Uttice to demo strate such power. FN60 The court fe- %sed any eraI interpretation of the
Penns vania statute in question, r g g, on precedent that the” [aw did not allow munrcrpal
auth orities to becorre Chapter 9 debtors, FN LThe court blbo refused to follow In re Crt){1
Wellston, In re Ci (Yo Bridgeport, or an qf the other more recent cases from other states which

broaaly interpreted genera] authority. |

Congress responded to the division in thg courts by amending section 109(C %( 2 to req lire specific 5
authorization. FN63| Now courts cannot find authorization by imp bcatron must find express
authority within the st fe's statutes. hFNGLt%WhtIe this chan cert)eea/ clarifies the nature of Hafe
autnort a debtor under Chapter 9, there not beent a reciprocal efrort at clarity

onthe partofthe s ates
IV. State Approaches to Municipal Bankruptcy [FN661

Mang states have adopted measures which expressly enable municipalities to file bankruptcy under £ PnfrJ
federal law, without further restriction. [FN661 Other states require aPprovaI by designated re- vrew
?gcan]cres commissions, of other *1009 authority, or otherwise festrict ang oversee a municipality's
drstressit Nb7L A few states even have eaborate Internal systems designed to resolve serious
deb&cnseswrt ?ut resort to the federal system. FN68JSt|II others cIearIg Intend that no municipal
bankruptcies will arise n that state. CFNG9| The'| ar% groupo states have no enabling statutes or
other provision within their faw for dealing with municipal financial distress. fFN701

A. Plain Authorization
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urteen states have enacted strar htf orwar Ie rslatr n granting their political subgivisio
% é ? e antiutcrv under C aro ﬂgr eW 0T t rns%sates IOnot %T tt?or nP
N721 olorado, [FN73I und Montana, fFN74] ave 0 ranted specific authority to%me specral

Water.. irrigation, ‘or school districts. The scope. of. autho zatronl tese statutes IS broqd, often
rnc uding dn l\v?coun 1y, CIty, or town, any taxing rstnct any municipality, or political subdivisions in
genoraL fFN75] While there rs consrderable variety in Stylo between states, Missouri's recently

nacied s ron4271 IS typica
-1610 et?to consent o t[%g state is herebt{ granted, to, and all appropriate powers nro hereby

conferred upon, ar(rv munici aIrty or dpolrtrcg subdivision organized und |[]the law ds of the state 0
rnstrtuteaér d)rt) grrate ao nauth nzed any act of the Congress of the United States relating
to bankruptCy on the part ot any municipality or poIrtrcaI subdivision. CAN76L

B. Restricted Authorization rFN77]

A number of states have enablin Icgrertr n, but re uire some form prelrmrnarg review or other
restriction before a petition ma rﬁ rwar rFN78 ha minimui), tnese states require a commis-
sion, a ency of staie governnie or a particulal o rcra or otfrcras to review and_give thelr

ggp For example; North Carolina requrres approva of the Local Goverpment Commrssro
ore rIrnﬂ ttFN79J Kentuclty ¢ 5mres out un exoJ on 10 tgg neral en:§r e Islation. for
countres which must h ave roposed plans a Proved tP the local debt 0 rcer an

oc | fi ance oftrcer
ngs to municipalities whose Insol vency wast e resut

e re rlrng Chap ﬁer9 NS Iowa Imits
el%rn J ntarl r]furred rENSU. Iowaa ars to have armed {ts Stfttléte atli brlrtvnr Pcme
since bon e t and collective bargaining agr Ments are Speci rcal exclu dan the mun

must certify that: (1) an increase in taxes will eed t0 cover edebt or portjon oftho deﬁt not
covered by’ insurance; (2) the tax Increase will have dasever ISe | [pact (‘3 & da result tho
municipalty s unablo t 2pay debts as they become due; and (4) the debt IS not owed to another

political subdivision. [FN8

Other states also grant authority to file for bankru uptc while following a heightened level of
scrutiny oflocal finances. rEN83] 11 Ohio, for rnstance 1011 approval ofthe state fax commissioner

rs re rred [FN84L In addition, the Local Fiscal Emcroen-cies Law, TENS61 which was, recent
noed and expanded, aﬂows considerable state rnterveﬁt?on prior toaChapter9tfrng zfFN8Gl Y

Srmtlarv rf]sb ana [FN871 and onnectro [FN881 have t:hallendrnrgn [pproval require-ments,
specifically prohibiting Chapter 9 filings unless certain conditions are mot.” Connecticut requires
express, written permission of the Governor. rEN89] I the Governor consents he must report to the
State Treasurer and the Joint tandrng Committee on Finances of the General Assemb [y t explain
his action. rFNOOL Unsurprisingly, these statutes were amenced following In re City of Bridg e ort,
where the state had arg ued thaf't edt was not even eneralltv) authorized'to be a debtor understate
law. (FN911 Loursrana regurres a munrcrpa rttvs plan {0 be sybmitted to the State Bond Commission
flrg,r\I : 2ntten approval, and also requires written” approval of the Governor and Attorney General,

C. State Recomposition Plans

A number of states have gomplex d) ebankrurotcrv statutes. E)FN9?) These statutes create a vehicle
for a munrcrpalrty {0 readjust its debts within the supervision of the state court svstem or with

oversight by ‘a commission or agency. The effect of these stotutes is similar to what [s available in
bankrliptcy court, with provisions for creating a plan, eligibilit- requirements, stay of claims during

pendency, and reissing of bonds.
*1012 New Jersey enacted statutes authorizing state control over insolvent municipalities in 1931,
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dln 1933 adoed a provision allo n cregrtors to be bo nd [y the state's adj ustmen an FN94
These laws were constrtutrona noed soon therearter rn Fartoute Iron & Steel

Asbury Park N.J. rFN96 laint] s were hpldehs of éeaute bonds rssued no tg the
enactment o éhe New Jer e sta tes. é (? er the rﬁa ustme t)gﬂd on
were converted to new honds beann reduce rnterest from t nas. [F 91T arntr
% med that since th NewJerse wsconstrtute municipal b [uptc egislation, enactment pt

era] Chapter 9 had preempted New Jersoy's stajutes, making tholr enforcement unconsfituti
1EN98 AItePnatrver, Phey asserter? that thglr rights under th Contracts (ﬁause EJFN99)hd 00N

violat-ed. [FN100]

The Supreme Court upheld the New Jersey statutes on broad grounds, éFNlOll Crtrn% United
atesr Beltins, [FN10 Jithe Court emphasized the care with which thet eral st tptes ad been

.S echcay In order to avord r strictin Jq states' control overt err fiscal ar-faini, rFN1031
Frn no nificance In the fact that the New Jersey statutes expressy orbid resort to Chapter9
1

without approva Municipal Finance Commissio, the Court refuséd {o find that state pow
manage ? R ncia prott]a emso slt)ate suggrvrsrons oou?d) Ee sorbed into thet deral statutes. [FN 4]‘

Conar &ess however, disagreed with tne Su reme Court and enacte what ia now. section 8
LFNJ 1 Section 903 prevents state authoriza lon of compositions of In ebtednessw rch are hin rng
N non-consenting, creditora. fFNlO noress' state R POSe In enacting this section was to ensur

equal treatment Of municipal bondholders hroughoutt e nation. [FN1071

*1013 While it is qenerally accepted that states cannot exercise hankrupt ?/ powers (FN1081 tlrcre
ma mZbere on t? leve th o rncr le survives. [FN109] In 1975 tho Ne ork | eﬂ)s lature enacte
r%%nC}/ egrs tion In ane ort 0 deal with New York City's fiscal crisis. [F As part oftho
Imo for payment on municipal otlelslwas extendeq, with additional Interest for those who

exchanged their old riotes for new ones. (F N

Noteholders_dialienged the practice as o violation of the Contracts Clause and of the Bankru tcg
ct. fFNI 121 The codrt rejected the Contracts Clause challenge, IFN| 13Lrel rn% on the rcoaon-I
Fartoute Iron & Sted. ( 114I The plarntrffs Bankruptc) ot chaIIen e [FNI151 waa %Ct ed db
the New York e at n involved ‘extension’ rather than cp ﬁrtron ich tp

ederal courts will stil

courtr not precudedu erthe Act | FNlltg Thus, rt may be t
allow some rnvo untar%/ S In state _deb comp sition plans, a power usually assumed to bo
reserved to the federal bankruptcy court [FN117J

Michigan, Penns¥] 51nra lllinois, and Nevad(a have enacted detfnled &gglsseor addressrng munrcrpal
fiscal stresswhr iffer from the New York and New Jersey plans donotinclude the
su ennsron of reorganrzatron plana by state courts. [FNL181 AI of the Ian contain statutory

hority to appornta Inancial' mana nt team to review the entrt% s*1014 trnanrfes then create
an Implement'a Iano action. [FN119] The Mich rPan and Pennsylva raplans specifically allow the
review team or rtsc airperson {o authori 0r]ze a Chapter 9 filing, altfiough for some entities approval of

the Governor is required as well. [FN12

In IIIrnors on the oth r Irand the statu es are silent about a municipality A uthontP/ to file
Chapter 9 proce drn?s rnancra (p Fannrno d supervision commission, and’Ita fl nancra ad vrsor
have powers and duties similar to the financlal management teams In Penns vania and Michig an

Incluging the authority to recommend thaH(eunr oflocal government file a rct]ron underCha
9 rFNI S However ebulous Ian uage like ‘aut onty 0 recommend IS not the same as spl cr

nover to authorize, and it is unlikely that courts will be willin to construe such anpuage as
expressed state authority under tho amended section 109(cX2), [ENI2 Neva a’s plan is also si-lent
on hankruptcy, omrttrng any reference even to recommendrng Chapter 9 filing yvrthrn the allotted
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powers of the review team or its members. IFN1231
*1015D. Statutory Provisions "Which Preclude Municipal Bankruptcy

Only | Geor ahas a statute which specifically prohrbrts munrcrpalrtres rom filing Chapter 9 without

LR e e e
since Co nrssyamen ed socdon 109( (t ) 10 req urre cpodtjg enabIPP egislation, tho many states

which are entrrely silent onthe matter, for all practrcal puIposes, precludet.

Kansan haa a unique aet of lawn whrch re uire all political subdrvrsrons t0 operate on a.caah-only
ch It 12 unlawful tq incur deft

hasis. (FN1261 Some debt ia p mrtte% tsrrctly imited, FN127%
DEYON tte rrg garametersa owed y the state; circumstances which might lea to ankruptcy are
virtually impassible

Another state with a unique statutory design is Massachuse s, 1774128 Frrst Massachusetts, ljko
many other states asca(r]ef fyﬁrmrteld gunts and oso debt whrc entit res are ermrtted 0

rncur EN129 efore amunrcr ality can assume a nancra liabil] o-third sa roval vote
CL ] ! ngeter sy unagN p

Qfits cltizens %rred FN130] | amunrcrpalr mrnesthat It le to pa debst
Commrssroner evenue must be notified. I the Commissioner concurs wit

munjcipality's conclusion following a separafe In est aron the State Treasurer must pa What rs
onsct ﬁ he/petﬁliNBZlThe m ng&eﬁ% h n? cr{p Pg Hten recovereg puscoots

nterest, from money otherwise payable from the State to th |oca| er&(r)tge (FN1331 No'provision
enabling enfities to file under Chapter 9 s included in the Massachusetts

"1016 Finally, tvventy one states simply have not enacted an enablrng le |s|at|on nor develop]ed

satutor t s for dealing with munrcrgal fiscal drstres FN134 er of these states, had

apte 9 ngs prror to°the 1994 Amendments, and ee courts oun authorrz tion for those
frIrn s, it was_under the general powers. [FNI35J In these states, po Iitical subdivisions which
continue to suffer financial Stress will. no longer have the protection of the federal bankruptcy court

unless the state passes authorizing legislation. (TNI 3]
V. The Continuing Threat of Insolvency

\Nhen municipalities ingur debt, it is neraIIy in the orm of bonds, rssued tor the purpose of

mancrngsrevenUﬁ apsro ucin Rrercts such as roads, utilities, swrmmrng goos ang school buildings
NBQ 0Cie eter hat local govemnments n}eeh the fleXio] t\PI to finance necesa%rX
provements through munrcrpal onds, with the. consent of the citizens. (FN138) Unrortunatel
munrcrpalrtres contifiue to face economic. hardships, and those hardshrps wrthout stable quidance
from the state, canlead to uncertainty in the bond market, IFNI391

A number of factors can cause a munic L,oal sX fo default on its pond9. ( FN140$ First %senop
recession can result in a reduction in revenues so that the municipality cannot paY nits debts
maintaining necessary SErvices. (FN141) Brrd eport Connectrcuts ex errencer ustratrve FN14ZJ

The comhiried effects of a |arge 0 ua lon, adeclrnrn tax base and political battles pushe
Bridgeport Into filing hankru tcy T ﬁ i Many other *1017 cities have Fpro blems wh rch mirror

Bridgeport's, and perhaps it Is only 0 matter oftime until others follow into default [FN144

Of course,_our system includes the, abrIrt%/ of local. governments to rajse taxes to meet the
communi’ty' needs; but taxpayers are increa ngm/ hostil to higher taxes without visible bene- fits,
FN145} Serhaps the cIenrest manifestations of that hostil |t}/ are measures such ns Proposi-tion 13
FN1461 in California, where taxpayers amended tho state constitution to limit tho ability of
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overnme f 10 raiBe ta»ieBéFNlMJ Taxpa Xers are alsp at{)ac edto 'flat tax" P oposals, with wrdel
ISputed efrects on available reventes. [FN14G] Municipal bankruptcy commen at rJamesE Splott

saig this, regarding etensronbctr -eeN rmrtso taxation and n ublic s en In
Ohe drt r?ﬁ ty Itpt an artificial anol L\nrea[]strc tax cap ane(cfegsar}w constit E)ongﬁl limits on
taxation |st at there ore certain municipal services that are required and oxp ccto the citizenry.
If revenu savarlable {C munici ||t|es are capged in an unrealr fic and ar |f|craI Way, obviously tho
ability of municipalities to su t 0€0_ Services Ja signfticantly curtailed, That 12 not to sa thnt
there”should not ||mrts ont sgendrng of public dollars or that taxation should bo allowod to
become an unlimjted resource in the hands of mrsgurded or misdirected overnmenta o@( It la
merelg/%to state the obvioua fact that, wnen there 1a a ceiling on revenue unrelated to costa and
expenses, therewill be atension, [FN149]

One of the Iargest Sources o revenue to the sta]es IS t oorf ederal %overn ent IFN16 1W(t]en
recessron hits nd for e Pro rams suc s ment and Medical
{rec,\roaee dramatically, and the ede al ggovernment responds ncreasrn e states' allotments.

move which ave cons| erabe 01 r support. (F1J1521 Under any amen ment
ro 0sal, rncrzeIp ard fo states woulg epen ther a federal tax increase or cuts in

ot er progyan. ProJoosas requrre a su er majority' of nil members in both the
dﬂate tor an J f

House and the Se Increase. L[t): dt % codrse ncerrrrn what e ect an
amendment would have on mu rcrpal Inances, but 1t undoubtealy couId’t reaten a city's anility to

survive recessionary times.

Othor possible causes of default are neglrgent or fraudulent mismanagement by tho overnrn bo
or by Pnartrcular officials. gFN1659 Thi Scanr include ]aucht Ings as incompetent bu gbrrg (r:u) u%nt

rnvest ents and even misuse of fun political or personal gain. LN15611| %
167] case in California IS demonstratrve where risky Investments, inspired in part tgefforts t0

ottset trie effects of Proposition 13, led to bankruptcy, [FN1681

Orange Countr( is apparently not the last major American urban entity to face n fiscal crisis brouqht
on by “financidl mrsmanagement On November 26, 19%, Miami,”Floriga, Mayor Joe Carall
requested the asgovernor to declare a financial emergency in Mramr atrrstste toward gainin
maor state asSistance for the city. fFN1591 Earlrer n the year, both the city finance manager an
?rt manag}erw&e orced to resign asfhe resuft of a corru tron scandat F 16%] The budge shorts

IS estimate tobeat least S63 million, and as an immediate result ramr bond ratings have
ro\ofe precrprtousy, makrng it dificult for the city to work its, way out of debt through borid sales.

6U One idea tq resolve the crrsrs includes abolishing the Mramr city government, and absorbing

|t Into surrounding Dade County. 1

Yet another éare |tak|ng cause for defaul, Iaré;o liapilit éud mentsr! IS gartrcularl glrcable t0

9enera municipalities (as Boosed to special purpose distrl tg N16 Ine the prediea- merit a
ura schoal drstnct ora*l maII town would face with ajudgment eq ua to or greater than its

total bud[%F or an ntire %earl for instance, % school h]us or atown truck Htructr a car ar]g
ermane y injured the cardriver. tro rnconcerva le that t etaxpa erso aoor, rural area cou
s houlder Guch & delt and kee the sc hools ort etown ogeratrngasu [FN164] In fact, anumber

of municipalifies have areay been nE)us ed into bankruptcy by arge tort IJ_udgments and
envirgnmental claims. [FN1661° Furthermore, environmental cI ims”under CERCLA TFN166] are

steadrI?/ Increasing. and are likely to threaten munacipnii- ties, the owners of many former” and
current industrial Sites, long into the future. [FN1671

However, Congr aé&ars ? threatene to nact abaJanced bUngPet amendment todthe Constitution
ed
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VL ATime for State Action

In light of the perpetual need for municipal debt financing and th%emxrrad of potential tt}reats t(t
finanCia blY access to the bankrérﬁ%8 courts congnues to matt wortX carefu
scrtlrtr Now that, Cog/ made speciiic achorrzatron the law, each state must

St
?/ g e states.
evauaet what extentamunrcrﬁalrt within its borders ma% av0 a0ess o such ar meay, It 1S no
nger enough to leave It to tho ban rugtriy court to analyze state law, goarching “for state
aut Orization for subdivisions to enter Into bankruptcy.

States have begun the process of evalyating. their statutor schemes to determine what their
posr ron an mun?cr a ebéPn th wrFlbe l\%rssourr for Instance, has enacted straig ht?1 rward

enabling legis atron wing the a optron of the Reform Act, wrth rta revision
Section %%an&rué ?? gff&y\ﬁt%&%\al fat whrc%asaﬁ gon% ex Frrence reCﬁgtB/a ra](rs wrt(h

municipa fcy rlrn Missouri found compelling value in ¢ ruptc
processpand has chnoon to%eep the option avarlgble to1ts po?rtrcal sub%lrvrsrg Pey

lllinois is nIeo orsod to consider enablrng Ieé;rslatron [FN1701 Tho ||Irn0rs State Bar Assocratron
has t§en SB q he matter srhce 1994 "and It phopose enabling e'grsa lop is & é)cecte to be
con?r ered [y e llinois Genera Assembly during the 199-97 term, L 171] Iy enacteq, authorit
to file Cha er9wou|d be added to the general powers of state municipalties; a far broader measure
tlggcr)r mtmgn%lr fer&t lllinois f)rovrsron allowing the financial planning and supervision commitiee to

*1021 California, on the other hand, whrch hns consist ntI thorrzed munrcrpal bankruptcy, has
contem Iaterj restrrctrons on ayithority to file Chapter 9. [P In the wake of the ran C n-
bankruptcy rrng, IFN174] a bil was Introduced Into tho Carornra Staro Assembly rc wou(d
drastrc lly ater ac:ess to Chapter9 or Calrfornra munrcrpalrtres FNL176] The bill re urred specific

aut orization by the legislature for hapter 9 ire the munrc Ipality's debt
a t{l ustment pah/ 0 he gsu bmitted toehe leg rslature before su %mrs%ron to the ban ptcy. court

Lhe amenjtebl statute ¢ ntarne lan ua e which urRorte 1o resen/es ecific author|zatr n
tobeat Ca te{9 tor, utbrltea tcon rcttnhe(rjg(rjrt E Nt OAltIC roce?ﬁ ay ver v(reI
aooess o Chay er unavailahle when it Is most nee least for the present, arornra
municipalities *1022 remain aVYe to hecome Cﬁapter 9 ebtors since tho brﬂ was Tejected In

committee. [FNL78]

Perhaps other states are studying the matter and considering apProprrate legislation. Evidence
exists aa well that some states are unaware of the change In” section 1 or have not %/et
considered what approach to take under the amended” statute. [FN179] 1n any event, th
Inconsistency. of stale statutes for dealing wrth municipal bankrup tc¥ or the"lack of an statutor
framework, “is confusrng -for the bond market, for municl LPal authorifies andfor bankru cPt bg
practitioners. Some consistency is needed fo end this confusion, and that consistency coul
attained through the developmént and adoption of uniform laws.

One of the primar crrtrcrsms 0 bankruptcy Iaw concerns uniformity of the law wrthrn the moanrng

e Bankruptcy Clause. IFN18 Becfause widely divergent state [awB are so thorgughly entwin
wrtlltr] the edeP )éani ruptcy Co r?e uni ormrty 1S ¥ar evident in this context El%lglg

Supreme Court, in Hanove National Bank V. Moysea, [F N1821 determined that on IX lr);eo raph rca
unrformrt and not "personal unrformrtP/ IS required by the Constitution. FNISBch elt orswrthrna
state must be treated equally, but there is no requirement for the atates to deal uniformly with
btors. TFN284) Adoption 0f uniform Inwa for” managing municipal insolvency might” leave
consider bl divergence befween states, but would increaSe Uniformity in & broad Senso; reducing

confusion for those' who deal with municipal finances.
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State insolvency 1ow o are sometimes of actuall berng bankru tcr law, and thus reemrited
hy Congress exefriaing Its ower under the Bankru tcy lause. | FN186 early, section 903 rPN18

limits stotc ction shorto what 1S avaH Pe n nan ruptcy cou Howy ver wJerse 'S statu ory

sc ene orauust ent or C0 osrtrono rmso credrtors aw an [ecom osrtron pana
?ther state e Penn agﬁvanra Mich |fgan an rn vo not been’significant (3/
chal enged. tFN18/| State-based plans, wrth a last esorto filing In fe eraI court under Chapter

'NlSn]
probably would survive constrtutr nal chal-longo. fFNI

R S S
ro%rsronsgare avaLtab?e to the court unde ?C apter ].13/ RtepBan/kru c Oodax FN 9%r {0 aa-aist |n
he reor anization of husin sses Makrn a ter 9 more |ke a ter 11 woul ermrﬁ the
ankry %}/ urt to actrvey and aggre srveI restore the financial stabrlrty of an Insolvent
munrch allty. fFN 1911

However, in today's political cIrmato avorrn? tho down srzrng ederaI government block grants
to states, and tho re uction of ederaI requla ons such pro sals aro likely "ead on arrr al at

naress. Morequer, Congress. didl not charige Chapter 9 In'the 1994 revisions, it only change
%y amendin sectrg (‘XB 1Qusg Congress continues to starrt Behrn tWe f0 |srons In

apter 9, but it intends for states o actively dfide to what extent their political subdivisions can
take advantage ofrt IFNI92]

It has alsp been advocated that states should be I%\Ien power to displace federal munrcrpal
bankruptcy law with state munic pa bankru tcy law. fEN193] Such a move would require repearnP
ection 903, thus revrvrn? the state an il tc|¥ Rrecedent enuncrated in Faitoufo Iron & Stee
FN194] This action would also bo a drastic change from the exrstrn system, and mr ht rekinalo
rquments abouk the Contracts Clause an(t Bank ertFy Clauise ¢ FN1 Lln % - tion, new
gr ments are. likely to arnse over conflict wit A a{t e hboring atatea
gtc%o etieiona; [FN196] Fina g/ it mig tnecessrtate ual edera an Btate Stems, In oraer
to acc date stat es with | ly altema-tive.

ut théir own™bankruptcy Systema potentially cos

As revron \zs %gested aﬁre erablermgrovement 0] the current system would be the developmen

uniform laws for state ma a(Trnmento 24 municipal financjal problems, which tho tates coul
adoRtrn therrentrrety, orwrth odr ica- tions. fFN198 Tho exrstrngC aptor 9 process, while limited
in soopﬁ of ta r%owers a% been effective, particularly assrstrn%asg?cral districts. h[FN199
ChaPter ould rernain available to those states that wrsh to utilize it ast resort In the even

all other efforts to resolve the entity's problems fail.

A number of states have extremel f ehensrve statutorY 5rt)Ians alreadrt]/ O,olace which would
serve as excellent models for unifor 01 Asaf |rs states s ouI consicer re urrrng
balanced huagets for therrsubdrvrsrons Thrs wil not cure alrea Z%exrstrng deficits, but will requir

discipline.and push municipalities toward finding solutions. [FN201] In the event the entity can-not
solve ifs financial problems by itself, the uniform law tramewor should ho available to direct the
municipal authorities toward a solution. A skeletal framework of what should”be included in the

uniform lawa follows:;

L Definitions-what entities are included, what officials locally and on the state level are
responsible, and what kinds end amounts of debts are covered
Preliminary review- sEecrfrc aythority to a particular person (State treasurer, tax commissioner,
governor) or agency to make a preliminary review of the fiscal problems; also,  Jist of events which
Will trigger thé Initial review, what persons can initiate: standards for fiirther action.
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rerﬂw cial oYersr ht authon J” rgsron -at least a tean\ %at ? ficials and others v(r{rth
rofessron Inancial exp rtrse appointed with power to do any or a ollowing: apporntapa
ora a_b ger an yze the budg;t reco mend new revenu sr ceirecom et cuts

rec mme sale o munc || rolpe]rgassets IsSue bonds It of
accom anr standards an oa munici- at o com be ore recervrn s

uthorrzedrlrrenneo t%hea,%tte)g cor?trggts gerdmrerrg)ancra ann(rn neg fiate for a rtato Ioan gran
review r dissol
10254, Procggure to end state overeight- ndrencr es and wi at standards must be mot [FN202]
VH Concl Sio
Municipal bankruptcy remains a controversial issue, However, the lack of revision to Chapter 9
provrsron combrned) vryrt h the chan e to sectron 109 oX2) In the 1994 Bankruptcy Reform Act,
Indicates thalJ S reas na ‘ysu% ds fisfied with epte 9 but ron{h Pects stat to rndrcaée 0

what extent fney alf?w oll trca Isions t0 fake advanta e? rocefss e stafes have
adopted a wide range of Approaches to munrcrpa rnsovenc [ésulting |n conrusion rn the ond

market and Jack of direction for munrcrga authorities and rnancral Ian ers Municipnl finances are
threatened from multrplo directions and states havo a responsibility to give guidance to their

po rtrcaI subdrvrsrons
The time IS ripe for the development of onr orm laws for the manag%mento munrcrﬁ(al rnsoIven

Ifado%tedma/ the states, car gand stabi (r:ivould beattfa%hed to g historicall rt/are of the
d market would have an mproved measure of the security attached to murlicipa bonds
Chapter 9 should remain as a viable uItrmate aIternatrve but carefuI state suPervrsron and a
uniform approach may eliminate its need in the future, *1026'PBgo T Appendix-Cover Letter

[Address]
October _
[Name!
[Title!
[Agency1
[Address]

Dea
athrr]d year law student at Ohio Northern University Collede of Law. | aminvolved in an
rndependant etudy research and writing prorect concernrng municipal bankruptcies under Chapter 9
of the Bank ru tcir e. The primdry ocus of the project concerns access to Chapter 9 since
enactmento the< 9 BankruPtc& Code’Amendments.
As you may. know, access to Chapter 9 under 17 US.C. sectron 109 (c ghas always been urte
Bgrro}rrandd ferehtral to_state contr l H?wever befor B 9 amend nt%a munrcrgabrtg COLh
btor in a Chapter 9 case if genera ly authorized" by state law to hapter 9 dentor. Tho
ma!]orrty of courts liberally interp eted this eoctron by ruling a municipality eIrgrbIe It generally
authorized to conduct and transact business and enter into contracts under State’ Law. There may
have beensome pter 9 casesrn Statebgrlrdertaken throu h this interpr etatron of the statute,
Section 109 (cX2) was amended In 1994 to require th t amunrrr ity must be “specifically
authorized' to be adebtor in a Chapter9 v:s3) Par of my article will be & survey of all 50 states,
Including the various approaches applied hy the states to habter9 Because | cannot find enabrngi
legislation in your state or because what appears to be enabling legislation is not entirely dear

am re Uestin urther information,
take afew minutes to complete the endosed survey form. | have enclosed a self-addressed,
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stamped envelope to facilitate return. Copies of any revelant documents may be attached if you bo

delr(i. Thank you in agvance foryour |sianc%. . . .
| know thot your office IS ext emegS usy, but | am under conadgrabl?, time restraint. Please

attempt to. proviso answers a ﬁoodw feasible, sotrka,t } may Inclu ﬁrﬁ |aRIe Infolrmatl n about
your state in my article. | will glaaly provide you with information which | have eollectcdonce the

article has been completed. Thank you again
Sincerely,
Daniel J. Freyburg
Enclosures
* 1027 Page 2 Appendix-Survey Form
1 Plooao identify your state.
2.1s there enabling legislation currently in effect in your state? Yea  No__

2If so, please identify statue.

Y3. T5 thl\elre any enabling legislation pending or otherwise being considered by your state legislature?
es No

If 50, please identify House or Senate Bill number.

4. If there ia no legislation either in effect or pending, how would your state handle a request by a
municipality or permission to file bankruptcy?

5. Is there a specific agancy, commission, or other person or persons to whom such a request would
be referred for evaluation and/or approval? Yes  No

Ifyes, please identify by title.
|fyes, what role would such agency, commission, personfs) play?

Please provide any other information concerning Chapter 9 as appbied in your state which might be
helpful to a bankruptcy practitioner in your state.

I

Preparer:

Phono:

FNL. Charles Jordan Tnbb, Tho History oftho Bankruptcy Laws in the United States, 3 Am.
Bankr. Inst L, Rev. 6,19-24 (1996I); Michael W, McConnéll & Randal C, Picker, When Cities
Go Broke: A Conceptual Introduction to Municipal Bankruptcy, 60 U. Chi. L. Rev. 426, 450-

5 (1993)

FN2. U.S. Const, amend. X. "The enumeration in the Constitution, of certain rights, shall not
be construed to deny o disparage others retained by the people.” Id.

FN3. US. Const art. I, §8, cl. 4. The Congress shall have tho power *{tb establish. , .
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unifonn laws on the subject of bankruptcies throughout the United States." Id.

FN4. See discussion infra, Part Il and 1D, and accompanying notes.

FN5. Barry Winograd, San Jose Revisited: A Propasal for Negotiated Modification of Public

Sector Bargaining Agreements Rejected under Chapter 9 of tho Bankrupt o, 37
H ﬂ?n%&l_g 231%J 28 ;19853. In mdﬁc?g)al BanL a|ps, unlig? ,tnosa unierpot ercc%dapters
th g,

18 et
0 tho court has little authority over tho debtor's arairs. Id. Tha court may not

Interfere with property and revenues, nor with political or governmental powers. Id.
FN6.11 U.S.C. 53 101-1330 (1994).

FN7. See Part Hl infra.

FN8. 11 UB.C. 55 901-946(1994).
El\é% g’ub. L. No. 103-3%4, 108 Stat. 4106 (codified as amended in scattered sections of 11

FN10.11 US.C. 5 109(cX2X1994).

N11. 5 109(cX?) (emphasis added). The italicized words ore new language replacing the
ormer 'gene‘g@ :Sut or?zsed‘a\%n%dgage. Hiege Tepacing
FN12.11 US.C. 5109(cX2) (1983).

FN13. 6 William L. Collier, Collier on Bankruptcy 900.LH[1] 900-23 (Lawrence P. King ed,,
15th ed. 1991).

FN14. Act of May 24,1934, ch. 657, 50 Stat. 653 (1937).
FN15. Bankruptcy Act, ch. 541, 30 Stat. 544 (1898) (repealed 1978).

FN16. 298 U.S. 513(1936).

ENL7. Id. In Ashton, a Tejas water improvement district filed abank_ruP,tc[y petiuon under
the new Act, seeking to adjust ita_ bond indebtedness. Id. at 623. The district court dismissed
the petition for lack of jurisdiction, finding that ‘petitioner ia a mere agency or
instrumentality of the state. . . . The bonﬁis are contracts of the state, executed through: thi3
agency, and secured by taxes levied upon local Pr%%erty. Congress lacks power to authorize a
federdl court to readjust obligations." Id. at 524.°The_decision was 54, with Justice
McReynolds dehven,ng the maéorlﬂl opinion,_dissent by Justice Cardozo, joined by Chief
Justice Hughes, Justice Brandeis, arid Justice Stone. Id. at 513,

@118. ld. at 531, The Court stat%d, 'If obligati n%ofstateSO{ thelr;%olmcal subd|V|shons ma
subjected 10 the Interference here attempted, they are no longer ree to manage their ow
affairs; the will of Congress prevails over them. . . the sovereignty of the state.” . . does not
exist' Id, cmng Farmers_ & Mechanics' Sav. Bank v, Minnesota, 232 U.S. 516, 526 (1914);
McCulloch'v. Maryland, 17 U.S. 4Wheat.%316, 430 (‘1819)).T e Court continued by citin
the Contracts Clause (US. Const art |, 5 10), noting that States cannot pass StatuteS whic
Impair contracts in any form including bankruptcy, nor could Congress enact any statute
which might impair contracts. Id. ‘Neither consent nor submis-sion by the states can enlarge

Copr.e West 1999 No Claim to Orig. U.S. Govt Works



02/25/99 20:03:17  Ucst Publishing Co.-> 907 465 2029 Page 014

23 OHNULR 1001 Page 13
(Cite os: 23 Ohio N.U. L. Rev. 1001, «1027)

the powers of Congress; none can eX|st except those which are granted." Id. (citing United
SN, | Bufler, AT S 1561 P g (citing

FN19. Municipal Bankruptcy Act, 50 Stat 663 (1937).

FN20. 50 Stat. at 653. The 1937 Ac % prohibited In rfer nce with |scaI or ngovernmen
matters o mun|C|pa||t|es & 2) imite grotgctlono ankru tcg dt the taxing agonc
baaed Involuntary ocee 0s; (4) forbade judicial control or un iction over propert
%\fenues NEcess arg/ for essentlg SErVICeS; 83 Bro Ibited ‘mpal(ment ol _contractu
opligations by s % s, James E. Spiotto, Infroduction to Municipal Bankruptcy, 378 PLIIRaa
611614 Jan Fe

FN21. United States v. Bekins, 804 U.S. 27 (1938).

EN22. Wlnograéi upra noto (? t 272-73 (citing Note, M nicip nkru  the Tenth
Amendment an e Now Fe er Ism, 89 arv Rev. 171(( M erel a er NotoD. In
Beklns tho Court did not express ¥re|y upon the changes in tho law to d|st|n uish Ashton

mogra supra note 5, at 272. Ins aead Chief Justice Hu hes cgptg{are the consensual
naturg of han ruptcy éo the consensu arran%ement etween tederal and state c{;overnm nt
In SOCI security &n unem loyment law, Conclyding that tI|o voluntary nature of the

rocee | cﬁé{)revented Inter erenclewnlhsﬁ(t:ate Sovere egnt}; ﬂ,@% (rg B?gﬁéat’% tgtg at l%%e%e

Iaci WI% Justlces McHeyno ds anttp Butterydlssentlnfq an JeUS'[ICG gardozo no
Partlc ipating. Bekins, 304 US. at 05, 64 Tho Ashton masl ity_was e&l te] by. the
etire entso Justices Sutherland and \/anDovanter and by Justice Roberts switching Sides,
Note, supra, at 1897 n.169. The dissenters in Ashton wore bolstered by tho appomtments of

Justices Black and Reed. Note, supra, at 1897 n.169.

FN23. Jonathan J. Sp|tr Federahsm States, and the Power to Regulate Municipal
Bankruptcies: Who May Be A Debtor UnderSecﬂon 1%9 QBnnkr Dev. J; 621, 623 (1993),
Of particular interest 1s the add|t|on in 1946 0 partially reversing the Supreme

p 0
Court's holding in Faitoute Iron & Steel Co. v. Asbur ark, 3l 502 (1942) (u odn
NewJerseq atlowtngmun?cn alities to reco ebtover o%jec%ons tgcregt?tég Sp’

supra, at 623. See discussion and notes infra, Part |
FN24. Spitz, supra note 23, at 624,
FN25. Winograd, supra note 5, at 273,

FN26. Winograd, supra note 5, at 273,

FN27. Act of Apr. 8, 1976, Pub. L. No. 94-260, 90 Stat. 315 ‘COdIerd In scattered sections of
11US.C). These revisions were later enacted In éhe Bankru &Re orm Act of 1978, Pub. L.
No, 95-598, 92 Stat, 2549 (codified at 11 U.S,C. 88 101-1326 (1982) and scattered sections of

US.C). See also Spitz, supra note 23, at 624-25.

FN28. Act of Apr. 8. 1976, Pub. L. No. 94-260, 982(0X2), 90 Stat. 315 (1976) LJ(codtfted at 1
UﬁSC 99 84)02 (1982)): sec 11 U.S.C. 99 364(c)- (c) (incorporated by 11 US.C."§ 901(a) (1962)

FN29 Act ofA 8, 1976, Pub. L. No. 94-260, § 82(b 2(3 90 Stat. 315 1976% gcodtfted at 11
IN (1 82)): ‘see 11 U.S.C. § 365 (incorpo rated by 11 U.S.C. 9901(a) (1982) after
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1978)
FN30. Winograd, oupro note 6, at 275-76.
FN31. Winograd, supra note 5, at 275-76 n.204.

FNS2.11U.S.C. 5 109(cXI)-(5 Tho statute reads;
An ent& may%o (? tgtor U &er C apter 90 thIIS title 1f and only Ifstich entity-

aamungmﬁa lity:
IS Specific Bthortzed in ita capacny sS a munt%P ality or by name, to bo a de g%)r
r euch chapter by State faw, or by a govemmental o cer r organiza-tion empowere

ate ow o au horizé such entity to e a debtor under such chapter,

la insolvent:
es%es to effect [?]Ian to adjust sth depts; and
ns ohtained the agreement of cre t(?rs holding at |east a maHortty in amount of the

al sote ch class that such entit |nten to Impalr_ under a plan in“a caso under cuch
chapter, (Bz has negotiated In ? faith with g ditors anﬁFh fal etfaS 0 obtain the

agreement of credjtors holdtn at eastamajortt in amounto the laims 0f each daas that

such entity intends to Impair” under a plan in & case under such chagter, (C) Is unaple to
negotlate With creditors sesuch neqotlatton is Impracticable; or 0D reasqnably believes
that a creditor may attempt o obtain a transfer that fa nvoiduble undeér section 547 of this

g 100fcXIMS)

FN33. 5 109(cX).

FN34. 5 101(40)

FN36. 5109(cX2). Aa noted in the Introduction to this comment, this secttonwaschanged 0
the present lanquage In the 199 Amendments, The states' current agproaches t0 this
requirement is the focus of this comment, and will be adaressed further inf

FN36. 3 10003
FN37. § 101(32XCXik(i).

FN38. Spitz, supra note 23, at 628, A ood statement to this effect ia made in In re Pleasant

View Util, Dist,, 24 BR. 632,639 1.6 (Bankr. M.D. Tenn. 1982):

The creditor |nt|mates that the debtor could possibly receivé more cash flow and thereh

reduce Its debt ){tncreasm? the rates rharged. to Its cusfomeys. ... In any event, the mere

contingenc that he District could improve Its financial situation bytncreasm itS Tates docs

not alfer t o fact that atthe presenttlmethe Dtstrlctcannot meet Ifs de tsas ey mature.
Buttn n re City of Bridgeport, 129 BR. 3 SBankr D. Conn, 1991), the I%tdr%e dismissed

tho caso for failing to meett e msolvency requirement, primarily credit was

available tothe dfy. Id. at 337-39.

FN39.11 USC. 3109(cX4) (19%4)

EN40. Eric S, Ponvmer & Marc M. Friedman, Muntmgal Bankruptcy and Its Effect on
Government Contractors, 25 Pub. Cont. L.J. 249, 264 (19%)

FN41. 3 109(CX5XA).
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FN42. 9 10006XE),
FN43. 9 109(046XC).
FNA4, 9 109(CX5XD); 5647.

FN45. Eric W. Lam, Municipal Bankr f Tho Problem with Chapter 9 Eligibility-A
Proposal to Amond 11 U.S.C. 9109 cXZE , 22 Aril. St L. 625, 631-32 (Fall 1990).

FN46. Id. at 631 (dting_H.R. 8200, 96th Co (1977), reprinted in Legislative
Fiur, 9 ot (e L 20, Sl £o00d e 7 TP !

FN47. Act of Apr. 8,1976, Pub. L. No. 94-260,90 Stat. 316,317 (codified at 11 U.S.C. 95 401-
418 (Supp. 1970).

FN48, |am, su ote 45, at citing H.R. Rep. No, 95-5%. at 819, reprinted In
e e TR o 2R A T g Aoyt O 1P

FN49, Lam. supia note 45, at 631 (citing. S 2266, 96th Cong. (1978), reprinted in
Leérnls%r've Hrstgry ofBank. 1. Ed1 E op.) 983:31, at bl 197958 ) rep

FN 0. La >Prfa not 45, at PSl -32. Lam nates that neither tho House nor Senate debates
rema ain why this anguagewaschosen overt e more restrictive House version.

Lam supra, note 45 at 1-32. Nor was there anY quid %n ein the Legislative History or tho
éié)do as 10 how courts wore 1o interpret ‘generafly authorized.' Lam, stpra note 45, at 631-

FN61 U/Ft)gto Apr. 8.1976, Pub. L. No. 94-260, 90 Stat. 315,317 (codified at 11 U.S.C. 89 401-

FN62. David S. Kupctz Munrcrpal Debt Adjustment Under the Bankruptcy Code, 27 Urb.
Law. 531,538 n. 21(p

FN53. For cases hroadl constrﬁrrrege 11USC.9 109 cXZ% [prror fo the 1994 Amendmentstoe

In ro Sullivan County ‘Regional Refosa Drsposa Distrl EBankr D
t199?J éGIen%raI]y Iatuthorrzedmlan uage rnt 11 US. t 9 thn ahoulrgt ttJIrteubI gradl r%otrtasttl%rreg
orvremu rcrarresmaxr umaocesso er wr r ecos

Pe Tenth A ndment) In re City of Bria 40 ort 128B a\<

1991% eneraIIy authorrze should be given a roa constructron) In re VrIIa?es at Castle
45 BR. 16, 82 (Bankr. D. OoIo 1990) (Blroad general powers are
su rcrent to constrtute general authorization for a chapiter 9 flling.*); In’re Greéne County
R. 388, 39i"(Bankr. S. D. Miss. 1986) ([Statutes. . whrch grant an entity the
genera ower to control r% exis ence operatron and financial, affairs, aré a sufficient sta sé
uthorization in-spite of tho ac press arFr{gu%%g authorrzrn?(t 0 entity to procee
ban rupth) In ro City of Well ston Bankr. ED. Mo 1984) A
municipalj ¥ be authorized fo groceedasadebtor nder Cha ter9 n tvvrt] standrn t
asence of a State statute specr I IIy authorizing suc action r rt can own tha te
crcumstances require actions whichi are otherwise permissible under a grant of general
authority in the State law."), In re Pleasant View Utility District, 24 B.R. 632, 636 (Bank.
M.D. Ténn.1982) ({Tlhe term 'generally authorized was intended to be given a broad

interpretation.’)
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FN116. Rapico, 425 F. Supp. at 983,
FN117. Wir grad, supra note 5, at 307.

FN118. Seenote 67 supra.

FN119. In Michigan, ater reIrmrn%g review by the Stnto Treasurer tho Governor appaints
tho review team which includee tha troosurof os amem er. Mich. Comp. Laws Ann. 5
141 1213 (West 1992). In Pennsylvania, a?om laint all er?rngsgevere rscal dIstrara must bo
made to { S%cret of the Department of Intermal Affal fe Cons, Stat Ann. 96571
E)West 1972). That e artmentt en makes an evaluation of the f mancral drcumatancea faced
Jhe entity, and if th secret de ermrne a c[isis exists a70000rntsaco rdinator to create
t ent arcaoutrono na cra robems 11701221, Tn I IS, adetared
request for assistance must be made by eent to the Governor, who makes aBre Iminary
revrew of the financial circumstances rnvoIved é en ma Porntaco mission. 5 ]Jl m{g(
Stat. Ann. 5 320/5(b) (West 19932) In Nevada, com Ia t 1S mado to tho Nevad a T
Commrssron which itselfmay take over managemento tho local governmentuntrl tho fiscal
crisis has been resolved. Nev: Rev. Stat, §354.675* 685 (Michie Supp. 1995)

FN120. Mich. Comp. Luwa. Ann. 9 141.1222 (West 199% 53 Pa. Cons. St8t Ann 99 5671

est 1972) reﬁeat d 1n part 1987, 63 Pa. Cons. Stat. Ann. 96571 West u%% 19362
s, Staé I 511703 261, 1270211 T(West Sgp 1996), Auth orrt % for ony
exists under the Penns rante Secretary 0f the De artment

ﬁnra statutes r
IS a Pornte coordrnator wit the additional %{) oval o te
ot C|?SS clties. Aho no filings urader Ch er wr

authorized under any circumstances so o asangr bonds are ousan in
Ann. 9 1773 and 63 (West Supp. 199%); Pa tat. Ann. 912720211 est Supp 1996

FN121. 50 ni. Comp. Stat. Ann. 9320/9(bX4) (West 1993).

FN122, SeePart VI infra for a drscussron of a pending move in Illinois to provide for specific
authorization under the state's general powers.

FN123. Nev, Rev. Stat. § 354.695 (Michie Sulo In fact, in Nevada, th% local
overnment has no option but to 0 tho solution flan of tho tax commission, which 1s

cked by the state courta to force complrance 9345.716

FN124. Ga. Code Ann. §36-80-5 (1993).

FN125. SeeKan. Stat. Ann. 99 10-1101 to 1116, 99 79- 2933 t0 2042 g1982) (cash only basis for
political subdrvrsrons limits on debtz Mass. Gen. Laws Ann. ch. 4414 (Law. Coop. 1993) (no
exempiions from liability to pay debts lawfully incurred).

FN126. Kan. Stat. Ann. § 10-1102 (1982).

FN127. 9s 10-1113,10-1116.

FN128. Mass. Gen. Lows Ann. ch. 44 (Law. Co-op, 1993)

FN129. Seeid. at ch. 44210 7.

FN130. Id.

Internal Affarrs, throu
Governor in tge case of larger (f
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FN131. Id. at ch. 44:19A.

FN132. 1d.

FN133. Mas*. Gen. Laws. Ann. ch. 44:19A %LottCO- . 1993). While tho local taxmgrunlt IS

H]us reglevedf rom tho burden ofjfs immodiato problem, tho debts it ennnot ay, tho.Ordinar
ow o mone %om (ho stato will end under i dstatuto ry ramework. When ctajo mono%

assumed avaflanle an lanning a ud? fies up; tho municipality is still going
Beerl]r;%e{g) ﬁdlnanmal trouble. Enough money Tor necessary government sefvices ia going to

FN134. See note 69 supra.

FN135 Indiana, MISSISSIppI New Hampshire, Tennessee Utah, and Westang\?l&a all states

without any current speciic authorisation, hod filings between 1981 Chapter
Rewsﬂeda Nata‘le R onen, ecs |scaPStress Moritor Natlona]ﬂ Municipal Research 1-

Nov. 1084) (source of sat|st|cs Admlnlstratlvo Ofﬁce oftho US. Courts [heromafter Flscal
fress Monlth At le t|n Mississl R gn ro Creeno County Hospital, 69 B.R. 388, 391
Ba kr SD sa 1986 b 3gnessee g aﬁant \iew '[IV Dlé)tncf 24 BR. 632, 638-

Bankr. M.D Tenn w Hampshire (In re Sullivan ounty Reg|ona | Refbso
D|s al D| t 166 BR N.H. 19 g) the bankruptcy court found da ﬁmm ality
autnoriz the eneral powers granted to political” subdivisions under t rmer

generaﬁy aut o?zed lahguage.
FN136. Fiscal Stress Monitor, supra note 135, at 3

FN137. Spiatto I, supra note 64, at 7.

FN138. Spiotto K, supra note 64, at 18,

FN139. Spiotto I, supra note 64, at 18,

FN140. Spiotto H, supra noto 64, at 5.

FN141. Spiotto IT, supra note 64, at 5.

FN142. In're City of Bridgeport, 129 B.R. 332 (Bankr. D. Conn. 1991).

FN143. Id. For ore information and anaIyS|s fthe Bn or casg enera Dorotg
A Brown Fisca Dlstress and Pol |t|csT e an ruptcy dgeport as
In Recl a|m|n Local Soverel% Bankr. D 625 (1994-95); Rachael E. Schwartz This
Way to the ressgﬁ‘houd ricgeport's Chapter 9 F|I|ng Have Been Dismissed?, 66 Am.

Bankr. LJ. 1

FIN144. Schwartz, supra noto 143, at 106-07.
FN146. Spiotto 13 supro note 64, at 6.
FN146. Cal. Const,, art. XHIA, 51

FN147. Sec Spiotto II, supra noto 64, at 19
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FN148. See Spiotto T, supra note 64, nt 18

e UG bt o e Prackans A gt VHVQ‘%SHtFtJ A
ﬁteJ freatise S [%ang pt }éovernment DeP)P Financing iPro essor DaV| GcI?an é
993), and a hook, James E. ptotto Defaulted Securtttes Prudent Indenture Trustee's
Guide (Am. DnnkeraAssn 1990

FN160. Karen M. Pﬁ%et The Balanced Budeet Trap,Am.Prospect, Nov.- Dee 19%, at 22.
States recetve an P,W re from one-fourth ~ toone-third of theirrevenues from' thefederal

government. Id. a2
FN161. Id.
FN152. Id. at 21-22.

FN153. 1d. at 25,

FN164. Id. Paget pointa out the difficulty a Iegtslator rom a large urbanlzed state might
have in convincing those from more rural States 10 vote in favor o genera tax increase, the
bulk ofwhich will'goto aid the citizens of the larger state. ld.

FN155. Spiotto [T, supra note 64, nt 6.
FN156. Spiotto |1, supra note 64, at 6.
FN157. Inre County of Orange, 183 P.R. 594 (Bankr. C.D. Cal. 19%).

FN168. Id. at 601.
FN159. Will Lester, Reeling Miami Seeking State Aid, Pluin Dealer, Nov. 28, 199, at A19.

FN160. Id.
FN161. Id.

FN162. Id.

FN163. McConnell & Picker, su ra note 1, at 470. 'Special purpose districts* arc entities
created for a Specific, narrow public furpose such as Irrigation, water, and drainage. Sec
McConnell & Picker, supra note 1, at 47

ested scenario is not entirely hypothetical. The author is aware of | {ust such
oping b h|o A ruraI sC ooI dlstrtct S contemplattng bankruptcy after

e|n hit with a large tort from a bus crash, The state has taken the position t at
odl district i not adt%o?lze to bea de%tor under ChaPter9 despite the Pact that t

dtstnct haa no outstanding bonds, and a tax increase adequate to cover the{ d?ment would
devastate axRO ers. The state offered to Joan gte moneﬁv {0, the school ?IS rict, but Buch n

loan woul the taxpayers beyond their anility to pay §us as surely as the judgment
itself. See Buchmanv. Board of Educ., 652 N.E.2a 952 (Ohio Sup. Ct. 199);
FN165. McConnell & Pickor, supra noto 1, at 470-71. For example, Bay StLouis, Mississippi

Copr. * West 1999 No Claim to Orig. U.S. Govt. Works
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mﬁi%&%ﬁ%@% e rt%tt? hatt thrtuﬁ“Bﬁdu% r%err”rt”é' é’ac'r ¥ e E’Fr"ke ht?o?%%ﬁ

aal ot er officer on the a nnuc lahoma ‘incurre
ﬁrr{ rr/rentw en |ts Water su 5 V\)%S ou ed an orlktan er crasn. McConneP& |cker
supra note 1, Advisory Commission on Intergovernmenta Re atrons

Bankru tcres DefauIT An Oth?rL cal overnment Financial Emer%pncres8 1985g ). Al of
thcip0 ﬂnrcrpalrtresufrmatelyf ed bankruptcy petitions. McConnell & Picker, supra note 1

FN166. ComBrehensrve Environmental Response, Compensation, and Liability Act of 1980,
42 U.S.C. 599601-96/5 (1989 & Supp. 1991).

FN167. McConnell & Picker, supra note 1, at 471,

FN168. Mo. Ann. Stat §427.100 'West Supp. 1997).

A S o 8 v L 4 ) S
§gn g WD Vo, 1%92 gwh e rplasrntrt‘jttrlnrtra ly cha]e ed ooI drstncts authority to be
ebtor, challenge was later dropped and court assuméd auth orrt existed); In re Crty of
Wellston, 43 BR. JB nkr. 'E.D, Mo. 1984?] éucourt analysis deter nd it
authorized to be adebtor under general powers granted by the state to munrcrpartresg

FN170. Michael J. Chmlel, III|nors Authorrzatron for Chapter 9 Bankruptcy on Horizon, 33
HI. St. B. Aash. Sec. Loc. Gov't. L. 2 (Sept. 199).

FN171 ld. The Commercial, Banking .and Bankruptcy Law Section Council of the lllinois
State (ar Assocrapon ISBA] did the’in Jral stuay of ‘this_Issue. 1d. That roup develo ed
proposed enabling legis atron ani referre It 0 thé Local Government Law Section Councll
which voted to spport the proposal. Id. The ISBA asawh%e IS exgected to odd its sup port
and push for ad trn? by the General Assembly ld. The Illinois Township Attorneys
Association has separately endorsed the proposal. Id:

FNL72. Iﬂ Sec also note 116 and accompanying text supra for drscussron ofcurrent law in
lllinois; the proposal calls for a new act undér chapter 5-tho * General Provisions' chapter of
the UlinoiB Com |Ied Statute ‘obedesrgnated Comp. Stat, Ann. 85 240/0 to 12 Chmiel,
supra note 1/0. The proposal follows;

& 2402 arélgirpt%/ /?utp orrzatronA24 1P Section 240/2. Aythorization. Section
ecfion ort i on [nose ion 240/2. jzatl |
%0}0 01 Short title. Sect?on 24 VO 0L nort HtP §00 Short trtFe thrs Act may be cited
as the Bankruptcy Authorization Act.

ction 24071, Pur
g Purpose. T%B‘)%%n ress of tho United States has enac ted certain lows enabling financially

drstresaed persona to aeék and obtain certain relief aa set forth underTrtIe 11 of the Un'ted States
Code. This relief includes certain relief for local government qenera ly eet forth under Chaﬁter 9 of
aardTrtIe 11. And; whereas, rt Is the public policy of thib State 0 provide for the public healtn, safety
and welfare, and to provide assrs ance o units of local 8overnmené in_the formulation and
implementafion of pro er financial accountrn%]procedures U getrn(Tr taxing practices, It Is the
public policy . of this. State to support the reorganization of the financial affarrs of a
ob'ticalsubdivision of ihis Stato under the protection and procedures set forth under Chapter 9 of

itle 11 oftho United States Code.

Copr. = West 1999 No Claim to Orig. U.S. Govt Works
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Section 24012, Authorr ation.
5. Aut onzatron T 0 consent of thia State ia hereby granted to, and all aP rognate powers are

herebé conterred u N, anﬁwpo rtrcaI subdivision organized, under the laws of thi9 State 10 institute

ropriat ac authorize £ 0f Congress of the United States relating to bankruptc
tﬁ { rPrt 0 rtse Suc olrtrcalaric?rrf)1 rvrsrons%ore specit rcaﬂly autnorrzeg In gterr respegtrv%

capacit es to bodebtors under Chapter 9ofTitle 11 of the United States Codo.
Ime], supra note 1/

FN173. Kupetz, supra note 52, nt 540 n.24.
FN174. Lire County of Orange, 183 B.R. 594 (Bankr. C.D. Cal. 1995).
F Y%é%petz, supra note 52, at 540 n.24 (citing G.A. 29, 121 Leg., 2nd Extraordinary Sess.

ENL76. GA 29,121 Ieg 2nd Ex raordr Sess (Cal. 199%), ThobIIt { follows:

THE PEQPLE OF THE STATE OF CALIFORNIA"DO ENACT AS FOL LOWS S

odon 59D ofthe Gt’sYt?L”nTeer’t‘atF’de 8 TN 0 1o, aoldt g,

rlgstat ?<<4Cyas kthat term Ja <4defrne§ In Selgtrony -81 of the act 0

esBentrtfe Ar] act to establish a uniform system ui bankruptrg t}r]rou ho ué the United
approved - 1698, 05 amended- 44 01 of Title 11 n te States

ECTION 1

v

States,

Coge 44 kwrth cr rc statutor agp val of t e Legrslature k<4ma

etition mentrone Section 8 the act-44 debtor y er C agter 9
com encrng ith Sec Aon 901% of Titl %1 of the Unrte States Codektéand prosecute to
ompletion a proceedings. permitte -Sections 81, 82, 83, an tho act-

kthat chapterkd4. KHowever, a plan for the adjustment of the munic
33 hta, as rov‘rle ed in Section %1 or SecPon 042 of TrtIe]].to He Unite Statesp Cor‘}e shall ba

submitted to the appropriate palicy committee of the Le rslature ror 1 bern submrtted to
tile United States ankru ptcy CourtktC.  k(b) It rather tentot Legislatur t atthrs

section Specl rcaI .auth orrz S.0 muniri- polity, subject to th e re urrement of legis atrve
approval_specif re in subd rvre]on Ja ), t0 De a de r under G 9 (commencing, with
Sec n 901) of Title 11 of nite States 0 as requrred y Section 109 of that

i
i

FNL77. ld.

FN178. Id.

FN179. Survey responses from Attorney | General andLe rsIatrve Counsel otfrces in anumber

of states IndiCate that the oﬁ}ce is still %s,sumrngvah orrtX be found from 0%en ral
municipal Povvers Amaorrtgrat th esurve ed states without enablin statutes resp on d t at

teﬁd no nowwhatt e's respo ewou bo if @ municipall Y ecamernsovent and
wished to avall | dt t\ Some CPossrbrlr e %tralr led g ﬂested by _those
responding were aHqu ron of the entrty and specific legislation for each entity.”Survey

responses are on file with author.
FNZ180. Tabb, supra note 1, at 46-47.
FNIdI. Tabb, supra note 1, nt 46-47.
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FN182. 186U". 181(1902).
FN183. Id. at 188

FN184. Id. at 190.

FN185. Tabb, supra note 1, at 479,

FN186. 11 USC. 9903(1994).

FtNt187 See Part IV and accompanying notea supra for discussion of the statutes In theae
states

FN188. See generally Spiotto H, supra note 64, at 23-24.
FN189. McConnell & Picker, supra note 1, nt472-1.
FN190. 11 U.S.C. 9 1101-1174(1994).

FN191, McConnell & Picker, supra note 1, at 472-81.
FN192. See generally Spiotto II, supra note 64, at 22-24,
FN193. McConnell & Picker, supra note 1, at 479,
FN194. 316 U.S. 602(1942).

FN196. McConnell & Picker, supra note 1, at 480.
FN196, McConnell & Picker, supra note 1, at 480 n.226.
FN197. McConnell & Picker, supra note 1, at481 n.228.
FN198. Spiotto I, supra note 64, at 23-24.

FN199 Spiotfo |1, supra note 64, at 26. As an example in Colorado a ew )fears back, a Iar%

number 0f bonds were, jssued i anticipation” of rea estate deve oPmen

accompanylnﬁ taxes WhICh never occurred. Spiotto 11, Gupra note 64 apter9

rocealres U |mate g §)r0w ed on eqwtable solutton tor both the credttors and the speC|a|
U

dtstncts Sptotto |1, supra note 64, at 25. See In re City nng ring Creek
mprovement Dist., 1 83 Bankr Colo. 1995) n roWoI kValley Metro. DISt
R. 610 (Bankr. D, Colo. 1992) In'\e Villages at Castle RockMetro. Dist.No. 4,

No. IV, 138B,

1455R 76 (Bankr, D. Colo. 1990).

FN200. See discussion, Part IV.C. eupra.

FN201. Spiotto, eupra note 20, at 25-26.

FN202 This su ested tramework was created t%y combining_statutory prowsmns of

Michi an (Mich. Lows Ann. 99 1411202-1276) (West 1992), Pennsyvanta s%53 Pa.

Cons t. Ann, 59 11 0L 2?1 264) g/Vest 1972{) andIII|n0|s g50]Jl é) Stat. Ann. 8§ 320/
5t0 /9 est 1992), as well s general provisions in other state stafuites. See albo Spiotto,
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Chapter 109

YVho May Be a Debtor

BANKRUPTCY CODE, Section 109
(11 U.S.C. §109)
§ 109. Who may he a debtor.

(a) Notwithstanding any other provision of this section, only a person
that resides or has a domicile, a place of business, or property in the United
States, or a municipality, may be a debtor under this title.

(b) A person may be a debtor under chapter 7 of this title only if such
person is not—

(1) a railroad,;

(2) a domestic insurance company, bank, savings bank, cooperative
bank, savings and loan association, building ar.J loan association, home-
stead association, a small business investment company licensed by the
Small Business Administration under subsection (c) or (d) of section 301
of the Small Business Investment Act of 1958, credit union, or industrial
bank or similar institution which is an insured bank as defined in section
3(h) of the Federal Deposit Insurance Act; or

(3) a foreign insurance company, bank, savings bank, cooperative bank,
savings and loan association, building and loan association, homestead
association, or credit union, engaged in such business in the United States.

(c) An entity may be a debtor under chapter 9 of this title if and only
if such entity—

(1) is a municipality;

(2) is specifically authorized, in its capacity its a municipality or by
name, to be a debtor under such chapter by Stale law, or by a governmen-
tal officer or organization empowered by State law to authorize such entity
to be a debtor under such chapter;

BhtACo k) 109-1 MIDI
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(3) is insolvent;
(4) desires to effect a plan to rdjust debts; and

(5) (A) has obtained the agreement of creditors holding at least a
majority in amount of the claims of each class that such entity intends
to impair under a plan in a case under such chapter;

(13) has negotiated in good faith with creditors and has failed to obtain
the agreement of creditors holding at least a majority in amount of the
claims of each class that such entity intends to impair under a plan
in a case under such chapter;

(C) is unable to negotiate with creditors because such negotiation
is impracticable; or

(D) reasonably believes that a creditor may attempt to obtain a
transfer that is avoidable under section 547 of this title.

(d) Only a person that may be a debtor under chapter 7 of this title except
a stockbroker or a commodity broker, and a railroad may be a debtor under
chapter 11 of this title.

(e) Only an individual with regular income that owes, on the dale of the
filing of the petition, noncontingent, liquidated, unsecured debts of less than
$269,250"' and noncontingent, liquidated, secured debts ol less than
$$07,750* , or an individual with regular income and such individual's
spouse, except a stockbroker or a commodity broker, that owe, on the dale
of the filing of the petition, noneomingent, liquidated, unsecured debts that
aggregate less than $269,250" and noncontingent, liquidated, secured debts
of less than $807,750“ may be a debtor under chapter 13 of this title.

(0 Only a family farmer with regular annual income may he a debtor
under chapter 12 of this title.

" |£4. Note: Pursuant lo 11 U S.C. § I0-(b), itiis Collar amount became clfcclive for caws filed
un or O%Bte|r April 1, 1998. For cases commenced prior lo April 1. 1998, die dollar amount is
*"|tut. Note: Pursuant to 11 U.S.C. § 104(h). this dollar amount became effective for cases filed
095%083? April 1. 1998. For cases commenced prior io April 1. 1998. die dollar amount is

"|l:rl. Mdr/Puisuanl lo 11 U.S.C.§ 104(h), this dollar amount became effective for cases filed
ogs%roggc)r April 1. 1998. For cases commenced prior In April |, 1998. die dollar amount is

** €4, Note: Pursuant lo 11 U.S.C. § 101(h), this dollar amount liecame clfcclive for cases filed
%r%sgroggc)r April 1, 1998. For cases commenced prior lo April |, 1998. the dollar amount is

fiui>o» BraSf A Ce Ik | IK.IU-ISM tv. livi

109-3 WHO MAY HE A DKIITOK

(9) Notwiihsiaiuling any other provision of this section, no individual or
family farmer may be n debtor under ibis title who has been a debtor in
a case pending under this title at any lime in the preceding 180 days if—

(1) the case was dismissed by the court for willful failure of the debtor
to abide by orders of the court, or lo appear before the couM in proper
prosecution of the case; or

(2) the debtor requested and obtained the voluntary dismissal of the
case following the filing of a request for n 'ief from the automatic stay
provided by section 362 of this title.

Synopsis

| 11901  Overview of Section 109
(1)—Purpose und Structure of Section 109
(2]—Section 109 Not Jurisdictional
109,02.  Music Criteria for Eligibility; § 109(a)

111—"Persons" That May Me Debtors Under Chapter 7
[a)—Eligibility of Corporations lo Me Debtors
|li)— Eligibility of Partnerships to Me Debtors
|c|—Eligibility of Farmers to Me Debtors
[it}]—Eligibility of Minors or Incompetent Persons lo Me

Debtors
[2]—Domicile or Residence
|3j—Place of Musincss or Properly in the United Stales

1 109.03.  Who May Me a Debtor Under Chapter 7
(1)—Type of Entity That May Me a Debtor Under Chapter 7
|2)— Insolvency Not Required for Chapter 7 Eligibility
[3]— Exclusions from Chapter 7 Eligibility
[a]—The Exclusion of Small Husiness Investment
Companies
|b]—The Exclusion ot Deblurs Engaged in the business of
Insurance and Hanking
1 109.04.  Who Muy Me a Debtor Under Chapter 9
|1]—Statutory Criteria for Chapter 9 Eligibility; 8 109(e)
(2)—Murden of Proving Eligibility for Chapter 9 Relief
|3)—Eligibility Requirements for Cliuplcr 9 Relief
[a]—The Debtor Musi Me a "Municipality" lo Me Eligible
, , Under Chapter 9
iMuo ftS ACL k| HIMIM (W
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[i]—Political Subdivisions
[iij—Public Agency or Instrumentality
(?./— Instrumentality of a Stale
[b]—The Specific Authorization Requirement fo. Chapter 9
Eligibility
[cj—The Insolvency Requirement for Chapter 9 Eligibility
[i]—Insolvency for Chapter 9 Eligibility Purposes Is
Determined as of Petition Dale

[ii|—The Chapter 9 Insolvency Standard of Not
Generally Paying Debts as They Heroine Due

[iii]—The Chapter 9 Insolvency Standard of lieing
Unable lo Pay Debts as They llecome Due

(d)—The "Desire to Effect u Plan" Requirement for
Chapter 9 Eligibility
[ej—The Creditor Negotiation Requirement for Chapter 9

Eligibility
[i]—Alternative H 1. Agreement of Creditors
Obtained

(iij—Alternative H 2: Negotiated in Good Faith but
Failed to Obtain Consent of Creditors

[iiil—Alternative tl 3: Negotiations Are Impracticable

(iv)—Alternative W4: Preventing Creditors from
Obtaining Preferences

109.05.  Who May lie a Debtor Under Chapter Il

(11— Individual Not Engaged in Uusiness May lie Chapter 1
Debtor
(21—Stockbroker or Commodity llroker May Not He Chapter 11
Debtor
(3)—Railroad May He Chapter Il Debtor
109.06.  Who May He a Debtor Under Chapter 13
|LJ—Requirement That the Chapter 13 Debtor He an Individual
with Regular Income
(2]—Be?t fLimitations Applicable to Eligibility for Chapter t3
elie
(a)—Dollar Amounts of Chapter 13 Debt Limitations
|b)—Only Nonconlingent Debts Counted Towurd Chapter
13 Limitations

[c]—Only Liquidated Debts Counted Towurd Chapter 13
Limitations

|||)ﬁ‘ B’.\WAQ] U) It At—12/41

109-5 WHO MAY HE A DKIITOK ‘(- 109.011

|dj—Treatment of Secured Debts In Application of Chapter
13 Limitations

(3)—Method of Determining Eligibility to He a Chupter 13
Debtor
[4]—Debts of Spouses in Application of Chapter 13 Limitations

1 109.07.  Who May He a Debtor Under Chapter 12

1 1090H.  Prior Dismissal May Make Debtor Ineligible
(IJ—Relationship with Section 349

1 109.LII.  History of Section 109

'J 109.01. Overview of Section 109.

(1)—Purpose and Structure of Section 109.

Section 109 defines the eligibility requirements to become a debtor
under the Bankruptcy Code.l It establishes who may benefit from (he
Code's provisions by designating “Who may be a debtor.” In light of the
fundamental purpose of the bankruptcy laws, it is not surprising to finjl
that section 109 is written to make bankruptcy relief widely accessible
under various chapters of the Code. Exceptions to the availability of the
remedies provided in title 11 are limited and carefully delineated.

Section 109 may be divided into ihrce basic segments. The first is
subscciion (a), which establishes the criteria that must be met for a person
to he eligible for any relief under title 1L

The second segment is made up of subsections through (f). which
designate the qualifications for "debtor" status u.” . chapter 7 (liquida-
tion), chapter 9 (municipalities), chapter |1 (reorganization), chapter 13
(individuals with regular income), and chapter 12 (familr farmers with
regular annual income).2Each of these chapters limits availability of relief

1 109.01.

L'llic itdiiur eligibility criteria need not be ntcl in an audibly proceeding under section 301
See 1.30-.02(3] intro.

aThe Ibnluugtc Jud%es. United Stales Trustees, and Family Farmer Hant-ruplcy Act of 1986
(Fub. L. No. 99-554 (1986)), which added chapter 12 lu the bankruptcy Code, also amended section
109 in include icterences to famnY farmers and chapter 12. Subsection 109(f) follows the references
to the otiginal chapters of title [l and, therefore, is discussed in that order in this chapter For
a further discussiun of chapter 12. see chs. 1201-1231 in/m.

iSiv.h- arg. i«t i».ni-iifii r.min
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through a definition of “debtor" for each chapter. These definitions are
discussed in the following sections.

The third segment is section 109(%}, which denies relief to any individual
or family farmer who had been a debtor in a previous Code case if the
case was pending at any time within 180 days before the ensuing Tiling
and either (1) was dismissed by the court because of the debtor's willful
failure to abide by an order of the court or to appear before it, or (2) was
dismissed upon the debtor's request after the filing of a motion for relief
from section 362's automatic stay.

Section 109 does not speak in terms of who may be "adjudged bank-
rupt,” as did the former Act. Rather, the section uses the phrase "may be
a debtor," intended both to tone down negative connotations and to make
the general paragraph more easily applied to any case under any chapter
of the Code. Subsection (a) expressly includes a "municipality” within' the
category of eligible entities. A municipality, because it is within the
definition of governmental unit, would otherwise be excluded from the
operation of section 109, which employs the term “person” for eligibility
criteria. “Person” as deiined in section 101 does not include a municipality.

[2]—Section 109 Not Jurisdictional.

Section 109 is not characterized in terms of venue or jurisdiction by
the statute itself, and it is clear that it is not jurisdictional.3 Section 109
is a rule governing eligibility for relief. 1f a debtor ineligible for relief
under a particular chapter files a case and no party raises the issue of
ineligibility, the relief that the debtor may receive under that chapter may
not subsequently be successfully challenged for lack of jurisdiction.
Moreover, since lack of eligibility for relief is grounds for denial of
confirmation in chapters 11, 12. and 13,4 confirmation of a plan is normally
res judicata with respect to the issue of jurisdiction.9 However, in some
types of cases, such as those of financial institutions or insurance compa-
nies, other statutes may make clear that exclusive jurisdiction over

3nre ,Wenbcrg. 902 F.2d 768 é‘_JiII Cir._1990). tiff's ,JI fl.R. 631 (It A.P. 9lli Cir._ I9KH); Rudd
v. laiughlin, 866 F.2d KUO (8Ih Cir. [JKJ): Promenade Nafl llank v, Ph,lII|Ps,(I,n ilia Mailer til
Phillips), 844 F.2tl 230, 18 C.U.C.2d 105 (5lli Cir. I'8H) (whether nr mil ailcimir is e||8|ble iimlcr
section ' B&dou noi raise an issue of suticel maller8|l|5|l|cll||ll), In re Toronto. 30 C.U C.2d
2019, 165 U.R. 7-16 (Dankr D. Conn. 199-1) (Isectlon 109(c) relates lo the eligibility of a debtor
for chapter 13 relief, not lo ihe jurisdiction of the court).

411 US.C. 55 1129(a), 1225(a)(1), 1325(a)(1).

91n re Lochamy. 197 HR. 3Ré4 (tlarJer. N.D. Ga. 1995).
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liquidation or reorganization proceedings lies elsewhere, thereby preempt-
ing bankruptcy court jurisdiction*

For a debtor to be eligible for relief under the Code, the debtor must
have a domicile, residence, place of business or property in the United
Stales. Thus, a foreign debtor with property in the United Stales would
be eligible for relief under the Code and the court will have proper
jurisdiction,

¢ 109.02. Basic Criteria for Eligibility; § 109(a).

[1)—‘Persons" That Mny lie Debtors Under Chapter 7.

Section 109 sFecifies rules of eligibility to lie a debtor under title 11.
The fundamental criteria are found In subsection (a), which provides that
"Notwithstanding any other provision of this section, only a person that
resides or has a domicile, a place of business, or proPeH)F in the United
Slates, or a municipality may be a debtor under this title." The first pluase
of this section reveals the intended overall applicability of these hasic
criteria to any person that seeks lo bring itself within the ambit of a
particular chapter of the Code. Petitions filed in accordance with Official
Forms | and 5 must assert that these basic criteria are met; these basic
criteria must be met as well as Ihe additional chapter-specific criteria set
by the other subsections of section 109.

The word "person” is used in subsection (a) rather than the broader term
“entity."l As defined in section 101, “person” includes an individual, a
partnership, and a corporation, but in most situations, not a governmental
unit. (The express use of the word "municipality” in subsection (a) has
the eftect of excluding governmental units other than a municipality from
the coverage of the BankruFtcy Code.) There are also other provisions
of the Code that may place limitations on the filing of petitions for relief
under the Code.*

*See 1 109.03(3) infra.

1 109.02.

1Seech, I infirn Seenhu Inre Hum, 30t\IU\2ii 139, 16011 R. |11 (ILA.P. Jilt Gif, 1994}
(the definition uf "peinm" il section _|0.>f4l) fines e|I%IbI|Ity fur purposes uf section 10901 .mi
only an entity that is a meperson” is eligible to he a dciMor). .

*Eg, U USC. 8302 éonll/ hushand and wife may file ajoint case). See ch. 302 infra: In
re Funneman, 29 C.D.C.2J 52, 155 D.R. 197 (Dankr. S.D, Ill. 1993) (although a partnership may
be a debtor in bankruptcy in its own right, it may nm jointly seek relief with any other person,
including a panner).

MW AGn lu) litclAl -12M - LhIM
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li is noteworthy that the exclusion of banking institutions is stated in
encompassing language, covering “domestic insurance company, bank,
savings bank, cooperative hank, savings and | an association, building and
loan association, homestead association, a small business investment
company licensed by the Small Business Administration under subsection
(c) or (d) of section 301 of the Small Business Investment Act of 195,
credit union, or industrial bank or similar institution which is an insured
bank as defined in section 3(h) of the Federal Deposit Insurance Act" (as
well as foreign entities of the same nature when engaged in business in
die United States). Expansive language was chosen to ensure that the
exception would be stated in terms current with banking laws.

[ 109.04. Who May Be a Debtor Under Chapter 9.
[I|—Statutory Criteria for Chapter 9 Eligibility; § 109(c).

Section 109(c) sets forth the statutory criteria for eligibility as a chapter
9 debtor.

A municipality that is eligible for relief under chapter 9 cannot he a
debtor under any other chapter of the Bankruptcy Code.

[2]— Burden of Proving Eligibility for Chapter 9 Belief.

The burden of establishing eligibility for relief under chapter 9 lies with
the debtor seeking relief.1 This burden should be liberally applied in favor
of granting relief. However, chapter 9 is not a sanctuary to be employed
to escape political disputes.2 To effectuate the chapter 9 objective of
promoting the rehabilitation of financially distressed municipalities, the
eligibility requirements for relief under chapter 9 should be construed
broadly3 to provide Ihe maximum access to chapter 9 consistent with the

1 J0o04

11n re Hamilton Creek Metropolitan Disl., 143 F.3il 1381, 1385 SIOIIi Cir. 1998); In ie Town
*Jf Westlake, Texas. 38 C.)).C.2d 1046. 1047, 211 II.It. 860. 862 sllankr. N.D. Texas 1997): In
m County of Orange. 183 IL.R. 594. 599 (Uankr. C.D. Cal 1995); In re City of Bridgeport, 25
:.B.C.2d 269. 272. 129 UR. 332. 334 (Dankr. D. Conn. 1991).

23ee In re Town Of Westlake, Texas. 38 C.I.C.2d 1046. 211 UR, 8l LDankr._N.D. Texas
1997) (when debtor confronted political dispute over who had authority to sign checks, filing chapter
) case was not in had faith hut debtor did not meet eligibility rctpiirenicnls).

3S, Rep, No. 458, 94th Cong., 2d Sess. 13 (1976) ('The Erovisions of Ihe chapter |9] should
provide ready access to the bankruptcy courts. It is dining the fust steps of reorganization that

felilu* tUtkl Ao, Ircl
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constitutional limitations of the Tenth Amendment.4 Congress did not
include in chapter 9a requirement that a debtor had lo file with its petition
a reorganization plan agreed to by at least f»|% in amount of its cretlitois,9
nor did it require the debtor to engage in preBetition negotiations with
respect to a specific plan of adLustment.* To broaden access lo chapter
0, these reguirements, found in chapter 9's predecessor, wcte intentionally
not carried over into chapter 9.7 The suggestion that the eligibility
requirements should be read as "creditor protections” to "require an
opportunity to negotiate concerning a plan (to he tiled under chapter 9
on a level playing field with the debtor before their rights are ['utlhei
impaired br the provisions of section 362 of the Code,"0 is at odds with
the rehabilitative purposes of chapter 9. Similarly misplaced is the
suggestion that constitutional concerns rcgniic a limitation on chaplet 9
accessibility.® The structure of chapter 9 itself sufficiently satisfies
constitutional requirements by making chaPter 9 voluntary, pteserving the
state's authority to control a municipality's exercise of political or
governmental powers (section 903),10 and” prohibiting the couit from
Interfering with political or governmental powers, property, or revenues
of the debtor, or_the debtor's use or enjoyment of income-producing
properly (section 904).]1 Accordingly, it is redundant and illogical lo limit
application of specific provisions of chapter 9 because uf constitutional

concerns.

delay could cause the must permanent harm*). See nhu In re City ul llrilgcpoil, 128 IR 68H
694 (liankr. D. Conn. 1991) ﬁ_"lt is nmed that generations ul decisions have established the Flace
uf hankiuplcy in federal public policy and have held llial in .Penerallbankruptcy laws ate lo he
hhetally construed and ambiguities ate to lie resolved in favor til"the "nil measure ul relief allwded
by Congress.").

4 In re Sullivan County Regional Refuse Disposal Dtsl.. 165 111t GL /.| Hl.inkr D N II. 1994}
lInl lee In te Cottonwood Water and Sanitation Dist . 26 C DC.2d 1786, 179, 118 ) R 97.1
974, 979 (Dankr. D. Colo. 1992).

3 Such a requirement was pait of Section 83(a) of die 1917 Municipal lluuhriipicy Act. Section
83(a). former 11 U.S.C. 5403(a) (1976).

* See Bankruptcy Act Section 84(2). former 11 U.S.C. 5404 (1976).

7 See %900 02 infra.

*In re Coilomvood Water and Sanitation Dist.. 26 C.D C.2d 1786. 179.L 138 1L1(. 97.1, 979
ankr. D. Colo. 1992) (imetpictiog section 109(c)(S)(D) to requite picpelilnm negotiations
cgatding a plan til adjustment llial would tic implemented pursuant lo section 941)

*In le Sullivan County Regional Refuse Disposal Dist.. 165 II R. 60. 82 lliankr 1) N II. 1994)
(suggesting that access lo chapter 9 relief is a tlillicnit task)

10 See ch. 903 infra.

1 Seeill. 904 infia.
plait*. lkion * Cl k| UUM MM
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[3]— Kligihility Requirements Tor Chapter 9 Relief,

(a)—The Debtor Must Re a “Municipality" to Re Eligible
Under Chapter 9.

Only an entity that is a “municipality" is eligible fur relief under chapter
9 of the Bankruptcy Code.12 "Municipality" is defined to mean "political
subdivision or public agency or instrumentality of a State."13 This
definition is identical to the language in section 81 of the 1976 municipal
bankruptcy legislation.14 It represented a simplification of the extensive
list of kinds of municipalities in section 81 of ihe 1937 Act, and was
intended “to broaden applicability of Chapter IX as much as possible."19
In fact, section 81 of the 1937 Act did not refer to "political subdivisions"
and defined public agencies and instrumentalities collectively, without
differentiating between the two.10 The suggestion that the three categories

1211 US.C. §109().

1311 USC. §lot.

14 bankruptcy Act §81. former 11 U.S.C. §404 (1J76>; 11 It. llep. No 686. Will Cong., Il
Sess. 20 (1075).

~191nre Sulliv:iin County Regional Refuse Disposal Dili.. 165 I1.It. lil), 7) (bankr. D.N.II. 1004&.
lliu tee In re Cottonwood Water and Sanitation Dill.. 26 C.).C.2d 17V6. 1701 138 ILIt. 07
074, 070 (bankr. D. Colo. 1002).
10 Section 81 of llic 1037 Act, as finally amended in 1046, granted jurisdiction lo llie conns
of bankruptcy:
~(EJor the .c_omﬁosition of indebtedness of, or authorized ty, any of the iigenciei or
iiisirilinenlaliliei hereinafter named, payahle (a) out of assessments or taxes, or hoth, levied
against and constituting liens upon propeitr in any of said agencies or instrumentalities, or (h)
out of properly acquired by foreclosure of any such assessments or taxes or both, or (c) out
of income derived by such agencies or instrumentalities from any income-producing ploFctty.
whether or not secured by a lien upon such property: (1) Drainage, drainage and levee,
reclamation, water, irrigat.on, or other similar districts, communly designated as agricultural
improvement districts or local improvement distiicls, organised or created lor the purpose of
constructing, improving, maintaining, and 0L>craung certain improvements or projects devoted
chiefly lo ihe improvement of fands therein fur agricultural purposes; or (2) local improvement
districts, such as sewer, ﬁaymg, sanitary, or other similar districts, organised or created for the
Eurﬁoses designated by their respective names; ur (3) local improvement districts, such as road,

'

iﬁ way, or other similar districts, organized or created for the purpose of grading, paving, or
otherwise improving public streets, roads, or highways; or (4) public-schuol districts or public-
school authorities organized or created for the purpose of canstructing, maintaining, and ofieraung
public schools or public-school facilities; or (5) local improvement districts, suclt as port,
navigation, or other similar districts organized or created for Ihe purpose of cunsliucting,
improving, maintaining, and opetaiing ports and port facilties; or (6) incorporated authorities,
commissions, or similar public agencies organized for the purpose of constructing, maintaining,

1S afiid AQu I*d IHUU-tVI ASIIH
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"polilical subdivision," "public agency" and “insirumcnialiiy of a Slate"
should be defined exclusively by the categories of agencies and instrumen-
talities set forth in section 81 of me 1937 Actl7 is misplaced because the
Bankruptcy Code definition of municipality is strikingly dissimilar to the
Ianguage of section 8 Lof the 1937 Act; the suggestion fails lo ?ive effect
to Congress' intention lo broaden the definition of "municipality."

[ij— Political Subdivisions.

A polilical subdivision includes a county, parish, city, Sown, village,
borough, township or other municipality.10 It does not include the state
itself. ‘Accordingly, a slate is not an eligible enlily.

[ii|—Public Agency or Instrumentality.

A public agency or instrumentality includes, collectively, incorporated
authorities, commissions, and the like that are organized for the purpose
of constructing, maintaining and operating revenue-producing enterprises.
These include entities whose revenues are derived from taxes or assess-
ments or from income-producing pro|>crly, and all manner of public
improvement districts, school districts and revenue-producing bodies llial
provide services that are paid for by users rather than by general taxes,
such as bridge or highway authorities, gas authorities and the like.10

and operating revenue-ﬁroducing enterprises; or (7) any county or parish or any eity, town,

village, Irorough. township, or other municipality . . . .

bankruptcy Act §81, lurmer I US.C. §404 (I)76).(emﬁhas,is added). Not only et section
8L mil differentiate between the "agenmes or instrumentalities hereinafter turned." hut the language
used in section 81(6) | organized (m the propose of constructing, ma[nta|n|n? and operating
tescnuc-pioducing citictpriscs”| is stukingly similar to litat used in section 81( [1|"organiled or
created fot the puipnc ol constructing, improving, maintaining, and njicruling certain improvements
or projecis”], section 81(2)|"organizcd or created for the purjxiscs designated by llicir respective
names’), section 8I(3%|"0tgaii|zcd or created for the pitliose ol grading, pavmq, or otherwise
improving public streets, toads, or hlgihyvays"_!. section 8l14 |"otg1,a,mz_ed or created Tor the pnrpisc
ol constructing, malntammé;, and opetaiing |xit)lic school* or pulilic-icliool facilities"!, and section
8!&S)|"m anizcd ur created lot the purpose of ctiiisirticling, improving, maintaining, and operating
putts and pod facilities"!.

17SeIn te CountY ul Change, 183 IB:It. 54, 600-603 ((. IR, Cat. 1935) (arguing llial section
81&7) defined political subdivisions, ic-cliim 81(6) defined public agencies ami sections HI(1)<5)
defttied insitumcnialilics).
c t19 IWSee5 ;unner Oanktuptcy Act §81(1); In re County of Change, 181 It.It. 5)4, 601, n 16 (C.D.

at. :

19 Sec In re Cottonwood Water and Sanitation Dill., 26 C.b C.2d 1786, 138 11 It. *373 (llankr.
D. Colo. 1932

tvuuofodi AGI k| U1l MU
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[iii]—Instrumentality of a State.

The modifying phrase "of a State" has been read lo be limited to an
instrumentality of a slate, thereby excluding an instrumentality of a
municipality.20 This reading is incorrect.2* The phrase “of a State" should
be read to mean that the polilical subdivision, public agency or instrumen-
tality must be subject to control by slate or municipal authority.22

[h]—The Specific Authorization Requirement for Chapter 9
Eligibility.

The Bankruptcy Reform Act of 199423 amended section 109(c)(2) to
require that a municipality be "specifically authorized, in its cap .ity as
a municipality or by name, to be a debtor under such chapter by State
law, or by a governmental officer or organization empowered by State
law to authorize such entity to be a debtor under such chapter.” 24 The
1994 Act modified the preexisting law, which required only general

20See In rr Courtly (if Orange. 183 II.It. 591. 60.1 (C.D. Cal. 1995). Tlic bankruptcy court re-
jected the argument that the Orange County Investment I'rxil, as ail iiuliurneillalily of the County
of Orange, fell within Ihe meaning of instrumentality of a slate on Ihe grounds that lhe definition
uf municipality was not drafted in parallel with ihe delinilion of governmental unit lo specifically
include an instrumentality of a municipality, and that including an instrumentality of amuni.ciPaIity
within lire definition of an instrumentality of a slate would raise Constitutional concerns, hi ‘llicse
arguments .re misplaced. Thai Congress could have specifically included instrumentality of a
municipality in the definition of municipality dues not conclusively mean that Congress specifically
intended lo exclude an instrumentality of @ municipality as an ehgﬂble chapter9 debtor. Congress
intended the definition of municipality lo he expansive, and the lesser (instrumentality of a
municipality) is included within the greater (instrumentality of a state). Further, the suggestion
that the Orange Cuunly Investment I'ool was not an instrumentality ol the stale is belied by the
fact that the "existence” of the I'ool depended, as the bankruptcy court rccognieed, upon enabling
State legislation.

21 See ch. *J03 supra.

22 In re Ollicotl Schapter Uldg. Aulti., 150 U.R. 261. 264 (ILaukr. 1). Colo. %92). In re Westport
Transit Dist., 30 C.tl.C.2d 1786. 1791. 165 UR. 93. 95 (Hankr. D. Conn. 1994) E(}West ort Transit
District created by the Town of West{qort) ((t:lllng In re Greene County llosp.. 59 UR. 3HH. 389
(]S.D. Miss. 1986%. See also In re Sullivan County Kegiunal Refuse Disposal Dist.. 165 U K. 60.

3 (Uaukr. D.N.I[. 1994) (disposal districts formed by member towns and cities pursuant to stale
law were defined as "body politic and corporate” under applicable state law and thus constituted
municipalities within the meaning of section 101(40)).

22 Pub. L. No. 103-394. 103d Cong.. 2d Sess.. 108 Slat, 4106 (enacted on October 22. 19%,
ef}‘ectwe in cases commenced ori or after that date) reprinted in App. 1¥19(a) infra. See 1 900.L1 1(6)
infra

211 USC, } 109(0)2).
[ Nl J (). Ic) (HUHLM M
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authorization.25 The one court that has addressed section 109(c)(2)
concluded that state law must provide express written authority for a
municipality to file; the authority must be "exact, plain, and direct willl
well-defined limits so that nothing is left lo inference or implication."2)

With the passage of the 1994 Act and in light of the Orange County
decision, states (and governmental officers and organizations with power
under stale law to so act) arc clearly on notice that if a municipality is
to have the opportunity to restructure under chapter 9 of the Bankruptcy
Code, they must specifically say so in appropriate enabling legislation or
action; otherwise, there is a risk that a municipality may not he eligible
lo be a debtor under chapter 9.27

(c]—The Insolvency Requirement for Chapter 9 Eligibility.

To be an eligible chapter 9 debtor, the municipality must be "insol-
vent."2® Section 101 of the Bankruptcy Code defines "insolvent" loi
municipalities:2®

"insolvent" means—

‘**

(C) with reference to a municipality, financial condition such that the
municipality is—

(i) generally not paying its debts as they become due unless such
debts are the subject of a bona fide dispute; or

(ii) unable to pay its debts as they become due.

This insolvency lest is different from a traditional balance sheet or fait
value of assets over liabilities lest. Under the 197H Act, however, "insol-
vency" was defined in the Bankruptcy Code sense of an excess of liabilities

25See1 900 1.11|6] infra

22 Inte Ciiunly ill Orange, 183 U.K. 594, 604 I(.M). Cjl. 1995) The bankruptcr mini in Orange
Couny concluded ih.it Cjl" Gov't Code 5 537(41, which uiiihnrilcd iiisiriiiiicuialiiici uf ine Siitc,
at defined in lection 81 of the 1937 Act, in file for ichcf. wgi uni iliecilic authurieaiinii for the
Orange Counly Inveilmenl I'ool lo be eligible at a ch.ipler 9 debtor In'‘cauic tecliun Hi of lhe
1937 Act did mil refer lo an inveilmenl fund

27 For a litling of tlaict which have patted Ie?itlalinn ipccilically aulhniiring a iniiiiicip. ility
lu commence a chapter 9 cate see App. Pi. 44 al App. Pi. 44-980 n243! infra.

22 11 US.C. J 109(c)(3).

22 Pub. L. No. 100-597. § 1(1988), reprinted in App Pi. 4(g)(ii) infra.



1 10.043]Ic] COM. FIEON TIANKUITITCY tW-26

over nonexcinpl assets at fair market value.30 The use of this concept in
chapter 9 was somewhat artificial, since a municipality cannot he liqui-
dateil under the Bankruptcy Code with the proceeds being used to pay
its creditors.3l Also, most assets of a municipality are exempt from
execution for payment of debts, as a matter either of state constitutional
or statutory law or public policy.32 As a result, nearly all municipalities
were "insolvent" under this definition. Congress recognized the anomaly
created by using the traditional bankruptcy definition of insolvency in the
municipal context when it enacted the 1988 Amendments.

[i]— Insolvency for Chapter 9 Eligibility Purposes Is
Determined as of Petition Date.

The determination of insolvency should he made as of the dale of the
petition.33 Municipalities need relief under chapter 9 by reason of their
Inability to raise sufficient revenues through taxes or otherwise to meet
their debts as they mature.34 Under former Chapter 1X, a municipality was
unable to meet its debts as they mature when it had exercised its taxing
authority to the fullest extent permitted by applicable law or by lhe
municipality's economy and was still unable to meet its debts.39 The latter
condition prevails when the imposition of taxes over and above those
already imposed has a counterproductive effect of causing more tax
defaults and tax foreclosures by reason of Ibe inability of the private

30 See ch, 101 iifitd.

31See 1900 01|} infra. [Im see Fano v. Newpoil Heights Irr. Dist., 114 I:.2d 563. 565 (Jill
Cir. 1040) (comparison of assefs and liabilities).

32S. Rep. No. 100-506, 100k Cong., 2d Sess. 10 (1988). refreinler! in App. Ft. 41(g)(i) in/m.
U set In re CitY of Wellslon, 1l C.U.C. 2d 512,43 UR. 348 (dankr. ist). Mo 1084) ?municipal
debtor sought release of prepetition garnishment of bank account),

331in re Hamilton Creek Metropolitan Dist., 143 F.3d 1381, 1384 (IOlli Cir. 1998); In re Town
of Westlake, Texas. 28 C.U.C.2d 1046, 1050, 211 U.R. 860, 81 (tlankr. N.H. Tex. 1097).

34 See 1900.0111 infra.

"Moody v. James Irr. Dist,, 114 F.2d 685. 687 (9ih Cir. 1940); In te Corcoran Irr. Dish, 27
F. Supp. 322. 326-27 (S.D. Cal. 1939), njfil sub num.. Newhousc v. Corcoran Irr. Oisl., 114 F.2d
690 J th Cir. 1940). It does not matter in determining ability lo pay debts whether the municipality's
bonds have yet matured. It is sufficient if the munici a|It3{ iS_unable to meet current interest
payments. Loiber v. Vista Irr. Dist.,, 127 F.2d 628. 638-39 (Jilt Cir. 1942). Similarly, the fact that
a municipality has partlallﬁ consummated a plan or adjustment liefurc filing a Chapter IX \|el|||on
and tiiereby reduced its obligations by the lime the petition is filed "does not have any iearinﬁ
on the question of insolvency." West Coast Life Ins. v. Merced Irr. Dist . 114 F.2d 654, 677 (9t
Cir, 1940). CI. Il U.S.C. §946.

MiawehAQ&|
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property or private activities within the municipality to .support (he luxe-
imposed. For example, in an irrigation or drainage district, if farm prices
are sufficiently low that the land cannot be farmed profitably and still pay
the taxes imposed, the taxes imposed are beyond the maximum that may
be economically imposed. This situation frequently occurred during the
Great Depression and was the cause of many of ihe municipal bankruptcies
that were filed under the 1937 Act.39

Under a more modern view, a municipality need not exercise its taxing
or assessment authority to Ihe fullest extent before a court may conclude
that il is unable to meet its debts as they mature.37 The purpo.se of chaptei
9 is to permit debt adjustment. Thus, whenever a municipality is unable
10 pay its debts, il should have access to the debt adjustment procedme
As one court commented:

[T|he mere contingency that the District could improve its financial
situation by increasing its rales does not alter the fact that at the present
time the District cannot meet its debts as they mature.38

liijl—'D e Chapter 9 Insolvency Standard of Not Generally
Paying Debts as They Become Due.

A municipality is insolvent and therefore within this eligibility icquiie
inetil if il is generally not paying its debts as they become due, miles',
the debts are the subject of a bonei fulc dispute.38 Reliance oil this portion

39See 1KY LI injtn

37See In re Kllicolt Schaptcr tllilg. Aulli. 150 I% It. 261. 265 ﬁliankr. 1) Coin 19923; In K
Villages at Castlcruck Mcltu. Oisl. No. 4, 145 Il R. 76, 84 (liankr. 1) Coin. 19901, In re Siilliv.iii
County Regional Refuse Disposal Ibsl. 165 I.R 60. 75-76 (liankr >N Il 1994) lluilure In less
a special assessment does nul preclude a claim uf insolvency): In ne I'leasanl View iliil. Dist
24 UR. 632, 639 nA (liankr. M > Tenn.), nfj'il. 27 UR. 552 (M ). Tcim. 1982). Some comls
Imsvever, rely upon a debtor's failure lo exercise (or consider) lax_assessments as a means to sols,
its financial difficulties as an indicia of had faith See. eg .. In re Sullivan County Regional Reluw
Disposal Qisl., 165 OR. 60. 76.

381In re I'leasanl View Util. Disl., 24 UK. 632. 639 n6. (liankr. M ). Tenn), njfil, 27 1l k
552 (M D. Tenn. 1982). This leuiu*irig ssould mil u|ipl{ equally a plan conliint.ilinn. when tin
f%irgangd ,e?utitable rule, if invoked, equires use of ihe luxation power to ihe lullcs! extent M.
ch. 943 infri

39 See In re Town ol Wesllakc. Texas. 38 C.U C 2d 1046. 10611, 21111 It. 860. 864-865 (l.mk
N 1) Tex. 1997) (sslicn debtor was current on 76% ol its obligations and was delinquent oil 21\
due lo a "temporary political dispute oscr authority lo sign checks from ailuutledly ample luiids,
ihe debtor ssas mil insolvent by reason of "generally mu (laying its debts as Illl%l{icomc Slue y{

MOV B!
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of the definilion may obviate the need for litigation over ability lo pay,
because proof of nonpayment is generally simpler than proof of inability
to pay. In most circumstances, proof of nonpayment maK amount to proof
of inability, for municipalities, invested as they are with the public trust,
will generally cease paying only in circumstances in which they arc unable
lo pay or if the debts are in bonafide dispute. However, general nonpay-
ment of undisputed amounts may not by itself qualify Ihe municipality
as eligible for chapter 9. Similarly, nonpayment of debts which are not
yet due does not constitute "not generally paying debts as they come
due."40 For purposes of the "unable to pay" lest, qualifying unpaid debt
must be "unconditionally owing and presently enforceable."41 One court
has held that debt which accrues, but is only payable if a cash flow
availability test is inct, is not "due" when the test had not been met and
thus the accrued obligation was not payable.42 If Ihe nonpayment is not
in good faith, the case may be dismissed under section 921(c) for failure
to meet the requirement that the case be filed in good faith.43 While
nonpayment in bad faith may differ front filing the chapter 9 petition in
had faith, bad faith nonpayment may constitute a strong element of proof
>f a bad faith filing.

Nonpayment by reason of a dispute will not render a municipality
insolvent if the municipality has the ability to pay, because of the exception
,n the definition. While a similar exception lot 1wnaJule disputes in section
103(b)(1)44 protects a commercial debtor from an involuntary petition by
tcreditor with whom it has the dispute, such an exception in Ihe definition
)f municipal insolvency has a less important protective effect in chapter
), since a municipality is not subject to an involuntary petition. The
rxception should prevent a financially healthy municipality from using a
:hapter 9 petition to obtain a slay pending appeal of an adverse judgment,
since the nonpayment by reason of the dispute will take the nonpayment
>t of the definition, and the municipality will not be “insolvent" unless
t is also unable to pay the debt if the judgment is affirmed. The effect

40 In re Hamilton Creek Metropolitan Dist.. 113 1134 1381, 1386 ﬁlfltli Cir. 1998) ("|U|mlcr
mash now analysis of insolvency, obligations that are enforceable only if cash llow Is available
annul, by definition, render a debtor insolvent.").

41 In re Hamilton Creek Metropolitan Oisl., 143 F.3d. 1381 138S (IOt Cir. 1998)

42 In re Hamilton c-ieek Metropolitan Dist., M3 F.3d. 1381 1385 (IOtlt Cir. 1998).

42 11 US.C. 5921(c). See ch. 921 infra.

44 11 US.C. §303(h)(1). See ch. 303 Jir/wi.
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of this provision will be mitigated to (he extent that the municipality®
assets are exempt from process and the mu licipalily is thereby otherwise
able under slate law to prevent the payment of the judgment until appeal’
are exhausted.

[iii]—The Chapter 9 Insolvency Standard of Being Unable In
Pay Debts as They Become Due,

The "unable to pay" test is in addition lo the "generally not paying-
test discussed above. A municipality may actually be paying its debt'
generally as they mature at the petition dale yet still be unable lo pay in
the future. Thus, the "unable to pay" test "requires a prospective analy
sis."d5 Otherwise, the two tests would be redundant. However, tin
application of the unable to pay test should not look loo far into the future
One court has held that the test should be applied only lo the municipality"
"current fiscal year or, based on an adopted budget, in its next fiscal
year."#* The court also concluded ilia', the evaluation "should be judged
by a cash flow, not a budget deficiency, analysis," on Ihe ground that it
was cash, not budgeted amounts, tin tis used to pay debts as they mature.4'
The mere fact that a municipality has adopted a budget that rellects a cash
flow shortfall is not independently sufficient to meet Ihe requirement ol
lhe "unable to pay" test. An adopted budget must be evaluated in light
of past and current practices, Ihe practices of similar municipalities, and
the extant facts and circumstances. The obligations with respect to which
there is a projected shortfall must be inescapably due and the prospect
that they will not be paid must be certain, not a mere possibility or a
speculative probability.40 A municipality cannot deliberately budget m
spend itself into insolvency when other scenarios ate possible.49

45 In te Ljiniliitn Creek Metropolitan Dill. 143 P.Jil 1381 1384 1Dili Cii. 1998), Inif ClI>
of UudKcpou. 25 C.I1.C.2J 269. 277, 129 DR. 332, 336 (Dankr. t). Conn. 1991).
491J, 129 DR. 332, 338.

42M. 129 UK. 332. 337.
40 IlrgJ gr% Town ol Westlake. Te«as. 38 C.B.C.2d 1(346. 1052. 2111t R. 860. 866 (Dankr. N 1)
c*, )

4®In re Town of Westlake. Tenas. 38 C.B.C.2d 1(3(6. 1053. 211 1) R. 860. 867 (Dankr. N.)
Ten. 1997) However, die possibility that laics can tx: assessed lo pay municipal dchis docs mil
F)reclude afmde of insolvency. Inre FJlicoll SchnpicrDidg. Audi., 150 I1.R.261.265 tllunlr

n

T

. Colo. 1992?; re City ofColumbia Falls. Montana, Special linproscnieni Qisl.Nus25.26
and 28, 1991 finnki. UsXIS < (tlankr. 1). Mont. 1991)
Mt ko kG | HIM\Ifn i
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ld]—The “Desire (o Effect a Plan” Requirement for Chapter 9
Eligibility.

A municipality must "desire to effect a plan to adjust such debts."80
This language was also found in the 1937 Act8l and lhe 1076 Act.8 It
is an element of the “good faith" requirement of section 921(c).88 It simply
requires that the purpose of the filing of the chapter 9 petition not simply
be to buy time or to evade creditors. The chapter 9 petition must be
designed to result in a plan of adjustment of debts by which credi‘ors’
claims will be satisfied or discharged. One court has concluded that the
adjustment of debts requires that the debts be impaired or modified;8* this
conclusion is at odds with section 1124 which is incorporated into coupler
9 by section 901. Another court has concluded that this requireme.a was
satisfied by a postfiling submission of a Proposed plan of adjustment
because it demonstrated a postfiling desire lo effectuate a plan of adjust-
ment.88 This same court also concluded that the debtor’s preliling conduct
in refusing to propose a plan of adjustment that could be implemented
in chapter 9 and in failing to resort to tax assessment powers evidenced
a lack of good faith such that the debtor did not meet the requirements
of sections 109(c)(5)(B) or 921(c).80 The desire to effectuate a plan ol
adjustment does not necessarily mean that the municipality must yield to
creditor pressures.87

[el—The Creditor Negotiation Requirement for Chapter 9
Eligibility.
_The final requirement was inserted by Congress lo prevent the capricious
filing of a chapter 9 petition.80 It supplements and reinforces the last

80 Il US.C. §109(c)(4).

81 Dankruplcy Act §83(a). former 1L U.S.C. §403(a).

2 Daaploy Act 834. famer Il USC. 8D

3811 US.C. 5921(c).

80 lee In re Town of Weillake, Texas. .18 C.U.C.2d 1046, 1053,-51 2i | I) I(. 860. 867 (liankr.

N.D. Tex. 1997).
38 Inre Sullivan Counly Regional Refuse Disposal Qisl., 165 13R. 60. 76 (Uankr. D.N.II, 1994),

193?1 In re Sullivan Counly Regional Refuse Disposal Disc, 165 DR. 60. 76-82 lllankr D.N II.

87 In re lillicotl Sclrapter tlldg. Atill... 150 O.K. 261, 265 (liankr. D. Coin. 1992).

38 See In re Town of Westlake. Texas. 38 C.U.C.2J 1046, 1054, 211 UR. 860. 867-68 (Uankr.
N.D. Tex. 1997) (suggesting that section 109(c)(5) requires that a municipality have an intent to
negotiate with creditors and not leave them unimpaired).
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mentioned requirement that the debtor "desire lo effect a plan lo adjust
(its) debts." It is derived almost verbatim from the 1976 legislation,39 but
represents a departure from the 1937 Act. Under the 1937 Act. a municipal-
ity was required to present to the court a reorganization plan that had been
agreed lo by at least 51% in amount of its creditors.80 in keeping with
lhe limited purpose of Chapter IX, which contemplated no court interfer-
ence in the affairs of the municipality, but only court approval or
disapproval of the petition and the plan.8" As early as 1973, the require-
ment mat an accepted plan be filed with ihe petition was recognized as
anachronistic and unsuitable.82 House and Senate versions of the 1976
legislation both attempted lo do away with this requirement entirely.88 The
1976 amendment was made necessary by the 1975 financial crisis that
affected New York and other large cities. It was immediately recognized
that the then current Chapter IX would not allow iis use because of the
impossibility of such a city lo meet the plan acceptance requirement. Thus,
the 1976 amendment eased the filing requirements to permit the Chapter's
use by a sizeable city.8* However, the skiltishness of the municipal hoiul
community about a municipal bankruptcy law with "virtually limitless"
accesso resulted in a compromise, maintaining the prior consent require-
ment but also recognizing that in certain situations such a procedure was
impracticable or could seriously harm the municipality while it was
attempting to obtain the necessary consents. The resistance against free
access to chapter 9 was reminiscent of the opposition of die bond
community lo the original Municipal Bankruptcy Act in 1934.88 It failed
to recognize, however, what became of (hat opposition by 1946,87 and
shortsightedly imposed a cumbersome and unnecessary procedure on
distressed municipalities.

88 tharapioy At 884, famer 11 USC. 8411

80 Bty Adl 883@). famer 11 USC. 84B@).

8"Se 190 Lit infra

& 10oimiuionmi i laiaploy Lans uf ke Lhited Sl fignd. 11K He. M. B437,
B Qug - | Sn. 274 @90 refirinled in Ap- AL AQ) infra

8HR, Rp. No. 6, WhGrg., it 67 @95); 1K Rp. No. 48. HihCong.- A
Sn. 3 (19/6) (Conferate Rgart).

8% 1 VPl dlii] infra

& IR Rp. No. 66, i Gry., itSen. 67 195), IR Rep No. 9B. YthCag . A
Sn. 3 (19/6) Cofaae Rd).

8Sx 190.1.11infin

87 S 190U infra
(M= tlerki AQU Il INIM |
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The compromise provides lour virtually meaningless alternatives.
(i]—Alternative u I: Agreement of Creditors Obtained.

The first alternative is that the debtor “obtained the agreement of
creditors holding at least a majority in amount of the claims of each class,
that [the debtor] intends lo impair under a plan in a case under [chapter
91."60 This requirement is the same as that contained in the 1937 Act,60
with the exception of the use of the word “impair," which is a concept
new to the Bankruptcy Code.70 Under the former Bankruptcy Act, the
word used was "affected," which had a similar purpose.

[ii]—Alternative n 2. Negotiated in (Jood Faith but Failed to
Obtain Consent of Creditors.

The second alternative is that the debtor “has negotiated in good faith
with creditors and has failed to obtain the agreement of creditors holding
at least a majority in amount of the claims of each class (hat [the debtor)
intends to impair."7L This provision was inserted in recognition of the
possibility that the debtor could not obtain the consents il needed by reason
of recalcitrance among creditors, but could still confirm a plan of reorgani-
zation under chapter 9 by use of the cram down power.73 This provision
has been interpreted to require that a comprehensive, but not formal,
workout plan that can be implemented in chapter 9 must be presented to
creditors.73 This is an overly restrictive view of the requirement of section
109(c)(5)(B) which, in contrast lo its predecessor provision under the 1976

60 IEUSC. § VOOO- See New Siyrii.i-be.av Diairege Din. . s, 24 £2) 1B
Gii Gr. 199). I IH e, tre dEtrict auurt disrissed die tition orcdlestsindie dri, 6t
gated keee oamad. The diotor "t an “arended plen”” Imdlied tih piorarsats todie
aigrd plen, arguirg del die new pllan wes more randlike b aaditas. The aurt of gpsls
Uhedd diisrissall of die amenced plen and petiition on tre grounds et tre plen vies anew plen,
rotanoificationoftre arigirell plan, and tetdiepriararsants oare planauild rot ke aunted
Invard die new plian

63 Derlatploy Act §83@), famer 1L USC. §01Q).

e v 1124 infti.

7" I USC. } OO0

73 1L USC. 51120). Se ds. 9B ad 112 ikd.

73 Inre SliunConly Regiaral Refise Digrsal O 165 UK. @), 78 Qarlr. O N L 1999).
llituvo Bokt AQa Ik | IMU-IWI fsa)d

©
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Act, docs not make reference to negotiations with respect to any specific
plan of adjustment.74

Just how yielding a debtor must be in its prepetition negotiations will
be subject to judicial review based upon lhe specific facts.73

[iii]— Alternative n 3: Negotiations Are Impracticable.

The third alternative is that the municipality "is unable to negotiate with
creditors because such negotiation is impracticable."76 This alternative was
inserted in the 1976 Act as a means of dealing with the difficult problems
created by major municipalities, such as New York City, whose honds
are exceedingly numerous and are frequently in bearer form Under these
circumstances, negotiation is difficult at best, because of the extreme
difficulty in identifying the creditors with whom the municipality must
negotiate, liven if the creditors were identified and a committee were
formed for purposes of negotiation, obtaining the requisite consent from
such a large body in a relatively short period of lime could impossible.77
Further, where it is necessary lo file chapter 9 to preserve the assets of
a municipality, delaying the filing to negotiate with creditors and risking,
in the process, the assets of the municipality makes such negotiations
impracticable.76

A i Dridiiploy Al Scian 81Q0), famer 1L U SO. 4401 (19/6) (ajtininn il picjv-
Humreptiatios Eewith regect naplenUl' edjustra) i ssotion BOGEAN Gl relacac
b regptiatios beirg held with reqet id a pljn uf adgustret).

73 QumHre In te Slllinen Gounly Regiaral Kiuee DigHEAl Dist, 16 IR 6). 76-0 ((arkr
DN i 19) @bt reer s el a anpchtosbe il plan delirgwith dl i 0 assts
ad lealites in ias aparsble baplan of afjustet. igoad urarbiguous cniruii ridits
ul a=diloisad il Lieade bxassessent poars) milt Init lillich Hipla ik Audi.
1DUK. L. 266 (k. D. Golo. 19) (ciotorcidul regptiate ingood Eilhvhere il irdicaiad
et die ecoamic tams of ik prgoosad plen vwere roreglidhie); ieni In re Villlegs Al Gaike
Rock Metro. Dist. No. 4. 145 UK. 76, 84-85 (Uakr. ). (ollo. 199IT) (Ctbtor™s neetiings wiith
reitctiod badnicas odeelp a firaaa nocel ad b resch acoogotial egregratt Feld
Ltesfliaet). S= nhu In re Cottonwood Water ad St CHL.. %C.(IC.ZJIJ}B, 1R1,
IB UR. 973. 9P (Uxkr. T). Glo. 199) (apiirig an evcintiary hearig on te sge d
=il reptiEtios).

76 11 U.S.C. 4 109(e)(5)(C).

77 In re Sillnen County Regiarall Refuse Digosall D, 166 UK. 8. P n 54 (@luk UN T
180 (cotion 11900 B et boer sitatios nvhichavay e Indy of aeditas
wauld tedar pcfibhg regotiatios npedical’)) @ty Trenlre).

76Inrecrarga(b.uy I8 UR. 3. 68 CD. GAl. D) (TlicOCUlled o tne bbatar

isEtaats befae adtig o poett ibmilidlio asts
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[iv|—Alternative Il 4: Preventing Creditors from Obtaining
Preferences.

The fourth alternative is that the debtor “reasonably believes llial a
editor may attempt lo obtain a preference.” 70 This provision is derived
o the second paragraph of Section 83(c) of die 1937 Act, vdiicli
omitted the debtor to obtain from the bankruptcy court a stay against
:gressive creditor action while il was attempting to negotiate a plan of
|justment. Rather than requiring a municipality to seek stays piecemeal
. did the 1937 Act, chapter 9 of the Code permits the municipality to
le its petition and obtain the benefits of the Code’s automatic stay00 while
negotiates its plan with creditors, when aggressive creditor action may
«suit in a preferential payment, which by 1ls nature is unfair to other
.editors. One court has suggested, without analysis, that a debtor cannot
.asonably believe that a justifiable prcbankruPtcy termination of an
xccutory contract constitutes an avoidable transter under section 547.°'
tut perhaps, under certain circumstances, a termination of an executory
otltract can constitute a transfer that is potentially avoidable under section

47.2
| 109,05. Who May He a Debtor Under Chapter 11.

The criteria for eligibility for relief under the provisions of chapter 1
ire set forth in section 109(d), which provides that “(o[nly a person that
nay be a debtor under chapter 7 of this title, except a stockbroker or a
ommodity broker, and a railroad may be a debtor under chapter 11 of
his title." As under chapter 7, entities that do not qualify as "persons"
tnder section 101 are not eligible to be chapter 11 debtors." However,

0 ILUSC 8100O0).-

0011USC. 532, 92; ds. 3R ad 2 infra

<~ In re SlllivanCanly Regiaral Refuee Diqasall DL, 166 DR. @0, 76 .30 (Uarker. D N.H.
198 Inlying an In re Jomoo'™s k.. BD.R. 197, 2801 (tade W.U. Wis. 18BY) (uiig
Etdvauld ke siprisiy b red tasér b irduee a jtifide preberkoploy tanration of
neeautory ohak).

*3S¢ 11 USC. 5 101(3)) (aced defrnitionof rasir; aprgearly inaestofdie cotor would
heole ),

1 1®®.

"Se1 1M.@Bnmpm fradisa ssinof redipiility reqpireretsuter depter 7. Inre Greli-
ulivdl Tist 282, 23C.D.C.A I577. 14 DR 627 Caler. D. Mim. 1990) (ings tethae
sterproE ppee te peanation of pgaty Feld for @Eledfit of lrehcasae
Uit wk G IVI 1741V
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a decision of the Court of Appeals for the Second Circuit suggests that,
notwithstanding the common definition, the analysis may be different in
chapter 11 than in chapter 7 because stale law may permit an entity in
dissolution proceedings to liquidate but not to reorganize.2

[1]— Individual Not Engaged in business May He Chapter Il
Debtor.

The Supreme Court in Ttribb M\ Riullojf,3relying on the “plain language”
of section 109, held that an individual debtor not engaged in business could
reorganize under chapter 11 In holding that the Code contains no ongoing
business requirement for reorganization under chapter |l, the Court
resolved a split of authority between the Eighth and Eleventh Circuits.0
While most debtors commencing cases under chapter 11 are corporations,9
individuals* and partnerships may also become debtors under chapter 11,
A joint chapter 11 case may be fileJ, but only by a husband and wife.7
The most common use of chapter 11 bK individuals not engaged in business
is by those who wish to reorganize hut whose debts exceed the chapter
13 debt limits of section 109(e).*

(2]— Stockbroker or Commodity broker May Not be Chapter Il
Debtor.

Stockbrokers and commodity brokers may only be liquid; ed under
subehaplers Il and [V, respectively, of chapter 7.» Those subchapters are

recpnizd ss heres s ad. tadiae, anini e tat Satutny ategy © heoe digide
& adypter 11 ).

3In reC-iC9hAe. Fatraship. 113 131 1301.33C N1.C21 115 (I Gr. 1997) (New Yark
partraship indissolution rot digile b Peddbtor ndgoter 1 bea e n wes ot pamitted ©
hae aoirg heires uter ek by).

250 US. 5. IS .Ce 2197. 151 bl A 6. 2AC.U C.211RQN)

Olnre Toitb. 92 £ W 15C DC.2A 1043 @hGir. 199); V. Boatmen®s Dark
g%l}) 84 F.A4 5B, 13C.D.C.AH 910 @G- 198); Inre Moog. 774 F.A 1073 Qb

8Far a disassin of diotor diigidillity lor a dissohved caporation, tee 1 1O QLG npm

*Toitbv. Rdloff, 37 US. 7. IS A. 2197, 15 L E. 2d 6. 24ACICAH 1TA (18D

7 NUSC. 532 S Inre Fumaoen. 2C.D.CAIR. IH UK 197 Cale. S IX L 19B)
@ttoch a parirasip may ke a dibior inbadayploy 0 isonn riodiemay mil oty sk
diefwith ay Sl pEsn irddirg a @te); il 12 injin

<See 1 10GBJ2) invitl.

0S¢ Inre Co RdlioMdg. Grap. 680 FAI5%6. 7C IIC.A 128 @GhGr 190) sy
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