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Revision D ate:___________________________________________Dept. Affected: Health and Social Services_________
Title: Mental Health Evaluation and Treatment and______  BRU: Community Mental Health Grai'ts___

confidential mental health records___________________________  Component: Designated Evaluation and Treatment
Sponsor Senator Pete Kelly___________________________  COMPONENT SERIAL NO. 1014______________

Requestor: (Senate) HESS_______________________________ Seealso (SNrf):__________________

Expenditures/Revenues:_________    (Thousands ol Dollars)
OPERATING FY00 FY01 FY02 FY03 FY04 FY05
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS. CLAIMS
MISCELLANEOUS

150.0 150.0 150.0 150.0 150.0

1.544.7 2,641.7 2,641.7 2,641.7 2,641.7

TOTAL OPERATING 0.0 1,694.7 2,791.7 2,791.7 2,791.7 2,791.7

CAPITAL EXPENDITURES

CHANGES IN REVENUES (______ \

FULL-TIME
PART-TIME
TEMPORARY

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 Gr
1005 GF/Program Receipts 
1037 GF/Mental Health 
Olher (please specify)

1,544.7

150.0 2.791.7 2.791.7

TOTAL 1,694.7 2,791.7 2,791.7

POSITIONS:

Estimate of any current year (FY99) cost:  SO.O

ANALYSIS:_____________ (Attach a separate page if necessary)____________________________________________
Fiscal Assumptions:
SB 97 serves two functions: It clarifies the client eligibility for Designated Evaluation and Treatment (DET) Services and 
establishes procedures for determining that eligibility, processing applications, and paying claims; it also creates an 
entitlement to those services for eligible clients.

These clarifications are necessary due to a current lawsuit related to these services and due to the downsizing of the 
Alaska Psychiatric Institute (API). The plaintiff in the current litigation requests that the court interpret current statutes to 
mean that the department must determine every patient's ability to pay; and, that if it is detrimental to the patient's 
rehabilitation, the department has to relieve the patient of their obligation to pay. If the court agreed with this 
interpretation, the department would pay for a far greater number of people than are currently eligible for this program. 
Additionally, the downsizing of API will require that these services be provided in Anchorage beyond those currently 
provided in olher communities throughout Alaska. This necessary expansion will require explicit eligibility and payment 
procedures to maintain consistent administration of the program.
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ANALYSIS (cont.):
As stated above, current plans to downsize API require that private hospitals in Anchorage provide some inpatient 
psychiatric services through the Designated Evaluation and Treatment program. This results in impending additional 
costs regardless of legislation. The lawsuit also has implications for undetermined costs as eligibility for the program 
could be determined (and possibly expanded) through the courts. This legislation will allow reasonable expansion of 
the program while establishing program controls through setting clear criteria and formalizing payment procedures. 
New costs to the program will be covered transitionally by federal grant funds in FY 2000. An increment will be 
required to enable this program to become an entitlement beginning FY 2001.

Existing Program
There is $1046.3 GF/MH in the base for the DET program. These funds provide a limited amount of 72-hour 
psychiatric evaluations in eight hospitals in Alaska, jp to 30 days of psychiatric treatment in two hospitals, physicians’ 
services, and transportation to the hospitals. In addition, it pays for enhanced detoxification at two facilities for persons 
who are intoxicated and expressing suicidal ideation. Historically, client eligibility for this program has been budget 
driven. The definition of an eligible client was chosen so that all eligible clients could be served within the existing 
budget. The law suit has demanded that, among other things, the definition of eligibility be expanded to a larger 
population.

Eligibility Expansion
Payment for DET services will be expanded tc all persons who are a danger to themselves or others or gravely 
disabled due to a mental illness, who are at or below 185% of the federal poverty guidelines, and who have no other 
source of payment.

The FY2000 Governor's Budget includes a request of $1097.0 in federal receipt authority for a Substance Abuse and 
Mental Health Services Administration (SAMHSA) grant as a part of the Community Mental Health/API 2000 project. 
Prior experience with a larger population indicated that the expanded eligibility would result in increased cost of at least | 
$300.0. Part of the SAMSHA federal grant will cover these increased costs and another portion would allow limited 
expansion of the current program. The total cost of these changes is $582.1. None of these costs are reflected in the 
fiscal note, but are critical to its understanding. Hospital costs are based on a rate of $930 per day, and > itox costs 
are based on a cost of $275 per day.

Community Mental Health/API 2000 (re la ted to downsizing API)
The Community Mental Health/API 2000 project depends upon a fully functional DET program. The current DET 
program operates outside of Anchorage. For the Community Mental Health/API 2000 project related to the 
downsizing of the Alaska Psychiatric Institute to work, the DET program must include Anchorage hospitals. The final 
portion of the $1097.0 In the FY2000 Governor's Budget. $514.9, expands DET services to Anchorage. Services in 
Anchorage will not begin until the last quarter of FY 2000 as they will coincide with the adjustment of the emergency 
service system to accommodate a smaller API. The annualized cost In Anchorage assumes the passage of SB 97 that | 
establishes the entitlement and clarifies procedures by which the department pays for these services.

DET Payments

GF/MH
Base

SB97
Federal (SAMSHA) 

Governor’s FY2000 Req 
SB97

DET Eligibility Determ ination 

DET P rog ram  Total

FY99 FY00 FYOI FY02

1,046.3 1,046.3 1,046.3 1,046.3
0.0 0.0 0.0 2,641.7

0.0 1,097.0 1,097.0 0.0
0.0 0.0 1.544.7 0.0

1,046.3 2,143.3 3,688.0 3,688.0

0.0 0.0 150.0 150.0

1,046.3 2.143.3 3,838.0 3,838.0

Page 2 of 3



ANALYSIS (con t.):

C os ts  o f E xpans ion  ?
For FY2001, the costs in the Grants/Claims line reflect the cost of annualized DET services in Anchorage. These costs 
are directly related to the passage of SB 97. The costs assum e full implementation of the new definition of eligibility, 
and serving all eligible clients as an entitlement. In addition, there is a related cost of $150.0 in GF/MH funds for the 
purchase of eligibility determination. A more complex eligibility process will be necessary, based on the procedures 
used by the DHSS Division of Public Assistance to process welfare applications. The cost assum es a large volume of 
applications. The costs in the "Contractual" line will be necessary to process the applications and pay the cost of 
processing the bills. For FY2001, all new costs are funded through federal receipts.

The expansion of DET sen/ices to Anchorage will purchase an additional 2,984.3 bed days per year, or an average of 
8.2 DET patients per day. The eligibility expansion is projected to require an additional 843.6 bed days per year or an 
average additional 2.3 patients per day.

The costs in FY2002 and beyond are all GF/MH due to the SAMSHA grant expiration.

If SB 97 does not pass, the FY2000 funds in the Governor’s Budget would cover the anticipated service demands of the 
new eligibility definition outside of Anchorage, and permit limited services to remain in Anchorage indefinitely. However, 
there would not be sufficient funds to meet the demand to allow the Community Mental Health/API 2000 project to work. 
Services would be suspended at the point funds were exhausted, probably in mid-spring of FY2001. The department 
could anticipate additional litigation regarding the responsibility of the department to pay for these sen/ices. Court actior 
could include further expansion of the definition of the population eligible to receive services under this program.
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SENATOR
A l a s k a  j i t a t e  J d m i s l n t n v B

While in Juncmi

P E T E R  KELLY
Mailing Address:

119 N. Cushman, Suite 201 
Fairbanks, Alaska 99701 

Senator_Pete_Kelly@legis.state.ak, us 
(907) 456-8 161

J ib rta te

M EM O R A N D U M

TO: Senator Mike Miller, Chair
Health, Education & Social Services Com m ittee

FROM: Senator Pete Kelly

DATE: March 29, 1999

vE: SB 97: Mental Health; Records; Treatm ent

At your earliest convenience, please schedule a hearing for Senate Bill 97, “An Act 
relating to confidential mental health records; relating to mental health services and 
programs; relating to liability for payment for mental health evaluation and treatment 
services; and providing for an effective date.”

I have introduced this legislation on behalf of the Departm ent of Health and Social 
Services. Attached please find a copy o f the sponsor statement and additional back-up 
provided by the Department.

Thank you for your consideration of this request.

a t t a c h m e n t s

State Capitol 
Juneau, Alaska 

99801-1182 
(907) 465-2327

Senate District P

http://www.akrepublicans.org/KellyP.hlml

mailto:Senator_Pete_Kelly@legis.state.ak
http://www.akrepublicans.org/KellyP.hlml
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CS FO R  SEN ATE B IL L  NO. 9

IN THE LEGISLATURE OF THE STATE OF ALASKA

TWENTY-FIRST LEGISLATURE - FIRST SESSION

BY

Offered:
Referred:

Sponsor(s): SENATOR PETE KELLY

A BILL

FO R  AN A CT E N T IT L E D  

"A n Act rela ting  to m ental health services and  p rogram s; rela ting  to liability for 

paym ent for m ental health  evaluation and  trea tm en t services; and  p rovid ing  for 

an  effective da te ."

BE IT  EN A CTED  BY T H E  LEG ISLA TU R E O F T H E  STA TE O F ALA SKA :

* Section 1. AS 47.30.910 is repealed and reenacted to read:

Sec. 47.30.910. L iability  fo r expense o f p lacem ent in an  evaluation  o r 

tre a tm e n t facility, (a) A patient, the patient's legal representative acting in a 

representative capacity, the patient's spouse, or the patient's parents if the patient is 

under the age of 18 shall pay or contribute to the payment o f charges for the care, 

transportation, and treatment of the patient when the patient is hospitalized under 

AS 47.30.670 - 47.30.915 at a state-operated facility, an evaluation facility, or a 

designated treatment facility providing services under AS 47.30.670 - 47.30.915. 

Charges assessed when a patient is hospitalized at a facility operated by the department 

or a facility designated by the department to provide services under AS 47.30.670 -

-1-
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WORK DRAFT WORK DRAFT 1-LS0545\G

(b) The departm ent may order paym ent by the patient or by the person 

responsible for paym ent for the patient's care and treatment under this section if the 

patient is hospitalized at a state-operated facility unless the patient would m eet the 

eligibility criteria in AS 47.31.010 but for the fact that the patient is hospitalized at a 

state-operated facility. The departm ent may investigate to determine the patient's 

ability to pay and may require sworn statements by the patient, the patient's legal 

representative acting in a representative capacity, the patient's spouse, or the patient's 

parent regarding the income of the patient, the patient's spouse, or the patient's parent. 

The com m issioner may impose full liability for the patient's actual cost of care and 

treatm ent on the patient, the patient's legal representative acting in a representative 

capacity, the patient's spouse, or the patient's parent for refusal to supply a sworn 

statem ent of income. In order to impose liability for the cost of a patient's care, an 

order for payment shall be issued by the department within six months after the date 

on which the charge was incurred. The order remains in effect unless modified by 

subsequent court or departm ent order.

(c) If a person who is hospitalized under AS 47.30.670 - 47.30.915 at an 

evaluation facility or a designated treatm ent facility, a patient's spouse, or a patient's 

parent cannot pay or contribute to the paym ent of charges described in (a) o f this 

section, the patient may apply for assistance under AS 47.31.

(d) The department may charge or accept money or property from a person for 

the care or treatment of a patient. M oney paid by the patient or on the patient's behalf 

to the departm ent under this section shall be deposited in the general fund.

(e) In this section, "actual cost of the care and treatment" means

(1) the rate provided for by a contract entered into under AS 47.30.660;

or

(2) in the absence o f a contract under AS 47.30.660, a daily rate 

determ ined by the department.

* Sec. 2. AS 47.30.915(4) is amended to read:

(4) "designated treatment facility" means a hospital, clinic, institution, 

center, or other health care facility that has been designated by the department for the

:SSB 97( ) -2-
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treatm ent or rehabilitation o f mentally ill persons under AS 47.30.670 - 47.30.915 

[AND FOR THE RECEIPT OF THESE PERSONS BY COURT-ORD ERED  

COM M ITM ENT,] but does not include correctional institutions;

* Sec. 3. AS 47 is amended by adding a new chapter to read:

Chapter 31. Mental Health Treatment Assistance Program.

Sec. 47.31.005. Applicability. This chapter applies only to those patients who 

have received evaluation or treatment at an evaluation facility or a designated treatment 

facility that is not a state-operated hospital.

Sec. 47.31.010. Eligibility for assistance, (a) The department shah provide 

financial assistance under this chapter to a patient who

(1) does not have the available means to pay or contribute to the 

paym ent of charges assessed by a facility;

(2) has no other third party to pay for the evaluation or treatment 

provided under AS 47.30; and

(3) meets the criteria in this chapter.

(b) To be eligible for assistance under this chapter, a patient must have

(1) been admitted for inpatient evaluation or treatment at an evaluation 

facility or a designated treatment facility other than a state-operated hospital after 

either

(A) an involuntary commitment under AS 47.30.700 -

47.30.915; or

(B) a voluntary com m itm ent chosen by the patient after a 

determination by the patient's treating physician that the patient meets the 

involuntary commitment criteria in AS 47.30.700 - 47.30.915; and

(2) a gross monthly household income that does not exceed 185 percent 

of the federal poverty guideline for this state for the month in which service was 

provided.

Sec. 47.31.015. Application for assistance, (a) To receive assistance under 

this chapter, a patient or a patient’s legal representative must apply in writing on a 

form provided by the department. A patient must apply for assistance within 180 days 

after the date of discharge from the facility.

1-LS0545\G
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(b) A patient who applies for assistance under this chapter, a patient's legal 

representative, a patient's spouse, or a patient's parent must agree to release to the 

departm ent and the facility, if appropriate, records and information necessary to verify 

eligibility for the assistance.

(c) The departm ent may accept an application submitted by an evaluation 

facility or a designated treatment facility on a patient's behalf if the facility shows to 

the departm ent's satisfaction that the patient

(1) was incapable of applying for assistance and a legal representative 

was not available to apply on the patient's behalf under (a) o f this section; or

(2) refused to apply for assistance for reasons related to the patient’s

mental illness.

Sec. 47.31.020. Decision on eligibility, (a) Within 30 days after receiving 

a com plete application, the department shall give notice in writing of an eligibility 

determination to the patient or the patient’s legal representative. If the patient is found 

ineligible, the notice must contain the reason for the denial and an explanation o f the

patient's right to an administrative appeal of the denial.

(b) The department shall provide a copy o f the notice of eligibility or 

ineligibility to the facility at which the patient was treated.

Sec. 47.31.025. Eligible services; rates. The department shall identify the 

type and level of services for which assistance is available under this chapter. The

departm ent shall establish the rates of paym ent for those services.

Sec. 47.31.030. Payment. If the department determines that a patient is 

eligible for assistance under this chapter, the department shall provide for payment of 

assistance directly to the facility. By endorsing the check received from the 

departm ent or authorizing the endorsement by the facility’s agent, the facility certifies 

that the claim for which the check is payment is true and accurate unless written notice 

o f an error is sent to the department by the facility within 30 days after the dale the 

check is presented by the facility for payment.

Sec. 47.31.035. Appeals, (a) A patient or the patient's legal representative 

may appeal a denial o f assistance by sending written notice of objection to the 

departm ent within 30 days after the date of the notice of denial. The wri’.:en notice

97( ) -4-
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o f objection must include an explanation o f the reasons for the objection and may 

include documentation supporting the objection. AS 44.62 (Administrative Procedure 

Act) does not apply to the appeal.

(b) The com missioner or the commissioner's designee shall review the notice 

o f objection and issue a decision within 90 days after its receipt. The com m issioner 

or the commissioner's designee may request additional information on the appeal from 

either the patient, the facility, or department staff. A request for additional information 

suspends the time period for the appeal until the departm ent determines that the 

additional information has been received.

(c) The decision on the appeal under (b) of this section is a final agency 

decision and may be appealer' to the superior court under the Alaska Rules of 

A ppellate Procedure.

Sec. 47.31.900. R egulations. The departm ent may adopt regulations to 

interpret or implement this chaptr

Sec. 47.31.990. D efinit . In this chapter, unless the context otherwise 

requires,

(1) "commissioner" means the com m issioner of health and social

services;

(2) "department" means the Department of Health and Social Services;

(3) "designated treatm ent facility" has the meaning given in

AS 47.30.915:

(4) "evaluation facility" means a health care facility that has been 

designated by the department to perform the evaluations described in AS 47.30.670 - 

47.30.915, including a facility licensed under AS 18.20.020 or operated by the federal 

government;

(5) "gross monthly household income" means all earned or unearned 

income from any source o f a member of the patient's household;

(6) "household" means persons who reside together in one residence 

as a family unit;

(7) "mental illness" has the meaning given in AS 47.30.915.

* Sec. 4. APPLICABILITY. This Act applies to expenses incurred for mental health

1 -LS0545\G
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services received on or after the effective date o f this Act.

* Sec. 5. This Act takes effect immediately under AS 01.10.070(c).

WORK DRAFT WORK DRAFT
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)  I .  i rW -MFairbanks Community Mental Health Center TXU6 
A R O R A  C on sen t Form

Glcm#:_______________________  CHentNsrae:

PURPOSE: The Drvimon ofMental Health and Developmental DiooHEties (DMHDD) hu  naked the Faoirankj 
Cornnuxnty Mental Health Center (FCMKQ to submit certain additional data on each ofFCMHC.’s cHentj. The 
purpose of this form is to ask you whether you authorize FCMHC submit personal identifying information 
aboutyou.

•

ARORA PROJECT: The DMH/DD has developed a management information system called die Alaska Recipi­
ent Outcomes Research Application (ARORA). The DMH/DD Wants FCMHC and other community mental 
health agencies throughout the state to submit certain personal identifying data on each diexzt

NON-IDEN llt ’ iTNG INFORMAIION: The data which FCMHC will submit for the ARORA project includes 
non-identifying information about you, such as race, sex, marital status, income, date of birth, and diagnosis. 
Historically FCMHC has routinely furnished this land of non-identifying information about FCMHC’s clients to 

..various state and federal agencies and other authorized persons for statistical analysis and other legitimate uses.

PERSONAL IDENTIFYING INFORMAIION: The additional data which the DMH/DD requests for the 
ARORA project includes the following personal identifying information about you:

• '

1: The first two letters of your last name.
2: The first two lettesofyour first name.
3: The last four digits of your Social Security Number.

Please Check One of the Following:

_ YES, I authorize FCMHC to provide personal identifying information about
me to the Division ofMental Health and Developmental Disabilities.

_ _ _ _ _ _ _  NO, I do not authorize FCMHC to provide personal identifying information
about me to the Division ofMental Health and Deviopmental Disabilities.

Client Signature Date

Parent/Guardian Signature Relationship Date

Witness Date



What is ARORA? 
WhA&.the problem with 
ARORA?
About the ARORA lawsuit 
Selected court filings
m i
Have an opinion? Contact

Na v ig a t io n  m e n u
ARORA M e n ta l Health D atabase L a w su it 

 _____________ In fo rm a tio n  Page
This web page contatoi infoonitlon ebeut a lawsuit chaBwging the legality 

of the State of /Vasia’s ARORA mental hetflh reporting requirements. 
The site Is maintained by Faiibanks attorney GaO Ballou as a service 

to persons who are Interested in learning about the ARORA database, 
the state’s reporting requirements, the ARORA lawsuit and related issues. 

The author represents plaintiff Fairbanks Community Mental Ksaffh Center in tt» ARORA
lawsuit,

but nothing at this web site is an oflWal statement on behalf o f Faitbanks Community
Mental Health Center.

LflwQ f e  f o rnpPggg 
Law Office E-Mai!

What is ARORA?:

ARORA is a computerized government data collection system which compiles information about 
mental health care consumers in Alaska. The term "ARORA" is an abbreviation for the name of the 
system, "Alaska Recipient Outcome Research Application."

Through the ARORA system, the state's Division ofMental Health and Developmental 
Disabilities seeks to collect detailed information about every consumer who obtains services from a 
mental health care provider who receives state funding through Alaska's community mental health 
services program. The information which the Division gathers includes a wealth of personal 
information as well as each consumer’s specific diagnostics) from a checklist of mental health 
disorders known as the DSM-TV. In November of 1997, the state adopted administrative regulations 
which formally authorize the ARORA system and which require all mental health care providers who 
receive state grant funds to report information about their clients to the Division.

The Division intends to keep ARORA information indefinitely and to use the information for 
"program planning, program evaluation, and research," including cross-referencing information with 
other state databases. According to a recent newspaper article, the ARORA database already contains 
information on 9,000 people.

What's the problem with ARORA?

Many mental health care consumers and professionals have serious misgivings about ARORA.
One concern is that the ARORA regulations and reporting requirements may violate consumers' rights 
and providers' duties under various provisions of state and federal law, such as Alaska statutes 
protecting the confidentiality of therapist-patient communications and federal law governing the use 
of Social Security numbers. Some providers are not complying fully with the ARORA reporting

http://www.mo5quitonet.com/~ballou/arora.htm 4/7/99

http://www.mo5quitonet.com/~ballou/arora.htm


reQUirements tafifflisn n f  this w n r e m  ahnirt th* lp fla l ctahia of A H O R  A Annthrr m n r m  i t  that thr
ARORA reporting requinmeoi3. even if  legal, interfere with mental health therapy because consumers 
understandably do UOt W&xxl tu  d ivu lg e  iuliuuxic deta ils u f  their Uvea iu  lltc iu p b la  whu u iu a l lux m u d  
those details to a government computer database.

One concerned provider, Fairbanks Community Mental Health Center, recently filed a lawsuit to 
resolve doubts about the legality of the ARORA system. In response to the lawsuit, Senator Pete 
Kelly (R-Fairbanks) has introduced legislation to address some of the legal issues raised in the 
ARORA lawsuit.

About the ARORA lawsuit*

Case name: F a ir b a n k s  Community Mental Health Center, Inc. v. State o f A la s k a
File no.: 4PA-98-3530 Civil
Court: Superior Court for the State of Alaska, at Fairbanks

604 Barnette Street, Room 342 
Fairbanks, Alaska 99701

Selected court filings as of March 15,1999 (click on link to view document):

• Complain! for Declaratory and Injunctive Relief filed December 31,1998
• State’s Answer (on-line copy not yet available)
• State’s Motion for Judgment on the Pleadings filed March 15, 1999 (on-line copy not yet 

available)

Senate Bill 97

Senator Pete KcDy (R-Fairbanks) has introduced legislation which proposes to solve some of the legal 
problems identified in the ARORA lawsuit by partially repealing existing laws which require mental 
health care professionals to protect consumers' privacy. The bill, known as SB 97, is currently in the 
senate Health, Education ami Social Services Committee, of which Senator Kelly is vice chair.

To read the full text of SB 97 or to find information about the bill, visit the SB 97 Information Page.

Have an opinion about ARORA or SB 97? Use these links to contact Alaska government 
officials:

• Division ofMental Health and Developmental Disabilities

« Senator P e te  Kelly (sponsor o f  SB 97 and Vice Chair, senate HfcS co m m ittee)
•  O ther m em bers o f  the  senate Health, Education and Social Services C om m ittee, w hich is 

considering SB 97:
o Senator Mike Miller (R-North Pole) (Chair) 
o Senator Drue Pearce (R-Anchoragc)

http://www.raosquitonet.com/~ballou/arora.htm 4/7/99

http://www.raosquitonet.com/~ballou/arora.htm


o Senator GarvWilkcn (R-Fairfeenks) 
o Senator Kim Elton (D-Juneau)

• Other Alaska state senators
• Alaska state representatives

Updated: March 16.1999
Go to: ~-------------------- —~ ------------- — — ----------
I s p jL fp a g e
Law  Office H om e   Copyright 1999 )Law Office of Gail M. Ballou
Page “ “  ........  ............. .

http://www.rao5qmtonet.com/~ballou/arora.htra 4/7/99

http://www.rao5qmtonet.com/~ballou/arora.htra


r « g c  i  v i j

From the Fairbanks Daily News-Mincr
January 18,1999, at B-l 
R e p r o d u c e d  with permission,
Click here_for text-only version.

Lawsuit filed over mental health reporting requirement
By Al Slavin, Staff Writer_____________ ______________________________________

After two years of talk, concern over a state database that contains profiles of mental health patients 
has escalated into a legal battle.
A local organization has filed a court challenge against a state-mandated reporting requirement 
because it believes the system jeopardizes patient confidentiality.
"For two years we’ve been trying to get this thing squared away and express our concerns and here's 
where we are," said Doug Pomeroy, executive director of the Fairbanks Community Mental Health 
Center.
State officials disagree with Pomeroy’s claims regarding confidentiality and think the management 
information system, known as ARORA, serves a valuable purpose in formulating departmental policy 
and strategy.
" Wc have an obligation to collect data so we can do effective planning," said Karl Bi imner, director of 
the state’s Division ofMental Health and Developmental Disabilities.
The colleagues now find themselves at the opposite end of a philosophical rift. The Fairbanks 
Community Mental Health Center recently filed a lawsuit against the division in Fairlxmks Superior 
Court. They have requested a court injunction that would prohibit the division from gathering or 
disclosing any of the data.
Pomeroy’s organization had always shared case information with the state in the past. The details are 
used in the planning and budgetary process. The division's new management information system, 
called the Alaska Recipient Outcomes Research Application, reached beyond the traditional, more 
generic reporting requirements.
ARORA requires precise patient information to establish an algorithm, which then serves as a patient's 
identity. The first two letters of a patient’s first and last name are designated as a label, along with the 
patient's date of birth and last four digits of his or her social security number.
This permits the division to determine whether services arc being duplicated and gauge the 
effectiveness of treatment in individual cases. Pomeroy believes an individual can be identified if the 
labeling information is cross-referenced with other public records that are more readily abradable to the 
public.

His agency's attorney. Gail Ballou, conducted an Decoding ARORA algorithms

7 T  . ^ ‘n S ' 8* 123algorithms established under the ARORA
guidelines. They were referenced against public ------ --------------------------------------------------
records. Pomeroy said Ballou was able to identify
16 o f  those individuals [sec sidebar]. In the ARORA d a to b ^  Individual tealth caraDnmor/Mi .«> >. ...'u i ,u « .■ . mi l i j l  . ooosumefs are not identified by eowe. hisleed. eucf)Pomeroy is womed that patients will hold back on i5 a codo ̂ ch i5 ̂ *1
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disclosing information in lignt or tlie mandatory 
reporting requirements and it will undermine the 
trust relationship.
"This relationship Is what mental heahh work is 
built on," Pomeroy said. "If it’s a poor one, mental 
health work cannot occur. That's why our 
concerns about the management information 
system known as ARORA arc so acute."
The lawsuit identifies a perceived conflict between 
the confidentiality laws that regulate such 
professions as psychologists, therapists and others 
involved in social work. At odds is an 
administrative regulation adopted by the division.
It requires all mental heahh organizations to 
comply with the mandatory reporting requirements 
or they risk losing state funding. In the case of the 
Fairbanks Community Mental Heahh Center, that 
would translate into a $3 million loss.
"I suppose that's a possible consequence 
somewhere in the fiiturc," Brimner said.
Each year, the division doles out $32 million in 
grants to 45 mental health organizations ucross the 
state. Brimner estimated that about 20,000 
individuals received services. The ARORA 
database was created in November 1997 and that 
database now includes case information on 9,000 
individuals.
Brimner is not alarmed by the privacy concerns 
raised by Pomeroy because he believes proper 
safeguards are in place.
"The algorithm protects the ability to solicit that 
information," Brimner said. "Within my division, 
there arc only a limited amount of people that have 
access to that information and they know they can 
be subject to prosecution or penalties."
Brimner said the information enables the division 
to not only ascertain the effectiveness of treatment, 
but locate specific areas where additional services 
may be required.
The division thinks those arc the links that are 
important to us so that we can do the best 
planning," Brimner said. "It tells us not only how 
many being served but how they arc being 
served."
The Washington State Supreme Court had a 
similar opinion in a decision handed down in 1986.

an algorithm. TWs code, or algorithm, Is supposed to 
protect the Identity and privacy of mantel health ctre 
awwmara, but It doe* not

The fourtwo-dlgtt ARORA algorithm consists of the first 
two letters of the consumer's first and last names, die 
consumers date of birth, and the la four digits of the 
consumer's Social Security number. Fbr example, the 
ARORA algorithm for a person named Jane Smith who 
was bom on November 4 ,1855 and whose Social Security 
number is 123-45-6769 Is JASM1104556789.

Such a mixture o f letters and numbers may teem 
impenetrable ai first glance, but in fact it is easyto decode 
an ARORA algorithm and to determine a mental health care 
consumer's Identity.

The fastest way to decode an ARORA algorithm is to 
use elementary computer search-and-sort techniques to 
compare an algorithm to information contained In one or 
more government or private computer databases which 
contain most Alaskan^ names, birth dates, and Social 
Security numbers. Examples of such databases Induce the 
Permanent Fund Dividend file, law enforcement's Alaska 
Public Safety Information Network (APSIN), and credit 
reporting companies1 records. By using simple search- 
and-sort methods, it is easy to identify every person in a 
database whose whose name, bkth data, and Social 
Security number match the information contained in an 
ARORA algorithm. For nearly aO ARORA algorithms, there 
will be only one match

Since there ordinarily will be just one match, an ARORA 
algorithm Is a highly reliable device for Identifying and 
tracking mental health care consumers. Indeed, an ARORA 
algorithm Is often 3 better identifier than is a consumer's 
name atone, since an algorithm contains Information (birth 
date and part t f  Sodat Security number) which makes it 
possible to distinguish among people who have the same 
name, to track consumers whose names change (for 
example, women who change their names upon marriage or 
dtoroe), and to target consumers who try to protect their 
privacy by giving a fictitious name, incorrect birth dale, or 
made-up Social Security number.

Of course, most people who might want to decode an 
ARORA dgorithm do not have access to huge government 
or corporate databases which make it easy to decode an 
algorithm quickly, but access to these databases is not 
necessary. An average person who wants to decode an 
ARORA a'gorithm can ordinarily do so Just by comparing 
the algorithm to information which Is readily available in 
public records, libraries, and nowon the Internet

In the experiment mentioned in the accompanying 
News-Mrier article, 18 of 23 algorithms were decocted In 
only 24 hours by one person who researched information 
which is available to anyone at no cost Decoding was

http://wvyw.mosquitonet.com/~ballou/nmO 11899.htm 4/7/99

http://wvyw.mosquitonet.com/~ballou/nmO


A hospital tual two patients challenged the legality »®ppea rter ̂  rxxirj cecaû r̂  men, me axpwmeri
of reporting requirements. The court ruled in h&J alrsady domorstrstod that ARORA algorithms do nol
fevor o f  th e  state m  a  split decLdoo. T l«  decision protoct **  “ ■"W “ »
perm itted th# etot® to  gatlrer the data, provided it corraum8ri
was "carefully taOorod to  m eet vaKd governm ental 
interest."
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SENATE BILL 97

S P O N S O R  ST A T E M E N T

"An Act relating to confidential mental health records; relating to mental health 
Services and program s; relating to liability for paym ent for mental health 
evaluation and treatm ent services; and providing for an effective date."

DHSS reim burses private com m unity hospitals (Designated Evaluation and Treatm ent 
Facilities) throughout A laska to provide em ergency mental health inpatient evaluation 
and treatment services. Hospitals provide these services to individuals who are at risk of 
harming them selves or others, or who are so severely im paired by mental health 
symptom s that they are unable to care for themselves. Often these individuals are 
experiencing severe psychiatric symptom s, such as depressive or psychotic sym ptom s, 
and need intensive inpatient mental health services.

Senate Bill 97 seeks to clarify the state’s responsibility for payment for services and the 
responsibility o f  the state to determ ine the ability o f patients to pay for those services. 
The proposed legislation clarifies client eligibility for these services. Additionally, it 
establishes procedures for determ ining eligibility, processing applications, and paying 
claims. SB 97 creates an entitlem ent for eligible clients, thus allowing paym ent for 
serving those individuals w hose mental illness increases their danger to themselves or 
others. The following are criteria for eligibility:

@> A patient is determ ined to be “suffering from a mental illness, and as a result is likely 
to cause serious harm to themselves or others, o r is gravely disabled.” and;
The patient’s gross monthly household income falls below 185% of the federal 
poverty guideline.

SB 97 amends current statutes defining the state’s responsibility for paym ent for inpatient 
psychiatric service for those patients needing intensive services. Historically the 
Departm ent of Health and Social Services (DHSS) has reim bursed hospitals for only 
those patk  its  who are com m itted by the courts for evaluation and treatm ent services.
This legislation would require the department to reim burse hospitals for individuals who 
meet the com m itm ent criteria, but who voluntarily admit themselves into the hospital. 
These individuals are therefore, not court ordered into care, but could be held under court 
order if they attem pted to leave the hospital.
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M E M O R A N D U M M arch 16, 1999

S U B JE C T : Sectional Sum m ary o f  SB 97 (M ental Health)

T O : Senator Pete Kelly 
Attn: Lom a

F R O M : Terri Lauterbach 
Legislative Counsel \

You have requested a sectional sum m ary o f  the above-described bill.

As a prelim inary matter, please note that a sectional sum m ary o f  a bill should not be 
considered an authoritative interpretation o f  the bill and the bill itself is the best statement 
o f  its contents. .

You have not indicated that you have any legal questions about this bill, so this 
memorandum is very brief. If you would like an interpretation o f  the bill as it may apply to 
a particular set o f  circum stances, let me know.

t Section 1. Allows the disclosure o f  otherwise confidential patient mental health information 
from  various licensed mental health professionals to the Departm ent o f  Health and Social 
Services.

V̂ c t i o n  2. Requires local com m unity mental health programs to disclose otherwise 
confidential patient mental health infom iation to the Department o f  Health and Social 
Services and to notify patients that such disclosures will be made.

Section 3. Directs the D epa.tm ent o f  Health and Social Services to monitor local 
com m unity mental health program s and to review patient eligibility for mental health 
services under the programs.

^Secfrion 4. A uthorizes disclosure o f  confidential mental health inform ation to the 
D epartm ent o f  Health and Social Services.

^ \ Se)btion 5. Directs the Department o f  Health and Social Services to collect patient 
inform ation from mental health facilities.

^ t y t i o n  6. Authorizes disclosure o f  confidential mental health information and records to 
'tlfe D epartm ent o f  Health and Social Sendees.



Senator Pete Kelly 
M arch 17, 1999 
Page 2

Section .!. Requires a patient and certain relatives o f  the patient to contribute to the cost o f 
the patient's care at certain mental health facilities.

Section &  Establishes a mental health treatm ent assistance program.

Section 9. Effective date.
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R e s o l u t i o n  C o n c e r n i n g  M a n a g e m e n t  I n f o r m a t i o n  S y s t e m s  ( M I S )  

a n d  M e a s u r a b l e  C o n s u m e r  O u t c o m e s

Whereas, NAMI Alaska represents families and direct mental health consumers 

throughout Alaska;

W hereas, it is necessary and  essential to have a  fully integrated M IS to im prove 

care, m onitor quality , and control costs on behalf of consum ers;

W hereas, A laska currently  has a lack o f m easurable outcom es on behalf o f  

consum ers;

W hereas, the A laska L egislature and the .Alaska iMental Health T rust A uthority  

have both made it clear that w ork on m easurable outcom es m ust begin in earnest;

W hereas, a failure to m ake progress on MIS and m easurable outcom es m ay result 

in Legislatively im posed so lutions;

W hereas, full consum er participation in both the MIS and m easurable outcom e 

processes have been assured by the D epartm ent o f H ealth and Social Services, the A laska 

M ental H ealth T rust A uthority, and the A laska Mental H ealth Board;

W hereas, all transferred inform ation for MIS and m easurable outcom es w ill be 

encrypted (or scram bled) so that it can not be interpreted by anyone other than the 

D ivision o f M ental Health and  D evelopm ental D isabilities;

W hereas, A laska S tate  law and regulation prov;de for punishm ent o f  no t m ore 

than one year in ja il and up to a S5,000.00 fine for anyone who discloses this inform ation 

w ithout authorization;

W hereas, the protections provided by the D ivision o fM en ta l Health and 

D evelopm ental D isabilities exceed  those protections when such inform ation is provided  

to M edicaid  o r insurance com panies for paym ent;
i

W hereas, consum er support o f these processes is dependent on D epartm en t's  

guarantees that all consum er data  rem ains confidential and protected from unauthorized 

sources;



Now therefore be it reso lved  by the N A M I A laska  as follows:

1. The State o f  A laska  and the D epartm ent o f H ealth and Social 

Services should m ove im m ediately  but no later than July 1, 1998, to bring 

on-line a  fully function ing  M IS.

2. The D epartm en t o f  H ealth  and Social Services should  im m ediately 

redouble it’s effo rts  to im plem ent a  m easurable outcom e based system  to 

m easure the qualicy o f  care received by consum ers.

3. As part o f  the M IS and m easurable outcom e processes, a  statew ide 

and  uniform  process and program  for m easuring outcom es and consum er 

satisfaction should  be established in the next year.

4. Finally, consum ers and fam ily m em bers m ust be involved not only 

in providing input and  feedback but also in the design, operation,
t

evaluation-and governance o f  these processes. The most reasonable and 

rap id  way to assure consum er and fam ily m em bers’ involvem ent is to 

create  incentives fo r all com m unity m ental health centers and ocher 

D M H D D  grantee agencies to m eaningfully  involve consum ers in all 

p rogram  developm ent and change activities.

5. This resolution should be personally  conveyed to the 

C om m issioner, D epartm ent o f  H ealth  and Social Services, the .Alaska 

M ental Health T ru s t A uthority, and the .Alaska M ental H ealth Board.

6. A ll parties shou ld  know  this resolution was fully supported  at the 

sta tew ide annual m eeting  o f fam ilies and consum ers M ay 9, 1998.

Dated this day  o f  M ay, 1998.

Jeanette G rasto, 

President, N A M I A laska



I_______

A p r il 6, 1999

I.

Alaska Legislature 
Capitol Room 119 
Juneau, Alaska

Sen. M ike Miller 
Chair, HESS Committee

Sen. Pete Kelly 
Vice Chair, HESS Com m ittee 
Alaska Legislature 
Capitol Room 510 
Juneau, Alaska

Juneau Re: S B  9 7 : M e n ta l  H e a lth  In f o rm a t io n  a n d  L ia b i l i ty  fo r
In v o lu n ta ry /V o lu n ta r y - in -L ie u  a d m is s io n s

230 South Franklin 
Suite 209 

Juneau, AK 99801 
(907) 586-1627 

FAX (907) 586-1066

Dear Senators M iller and Kelly:

Enclosed please find my testimony regarding SB 97. In our view, the 
legislation is a good step, but there are certain changes that could be made to 
improve the bill. In particular:

M e n ta l  H e a lth  In fo rm a tio n  G a th e r in g : the bill should:

♦ r e q u ir e  D e p a r tm e n ta l  t r a c k in g  o f  in v o lu n ta r y  c o m m itm e n ts

♦ r e q u ir e  D e p a r tm e n ta l  t r a c k in g  o f  t e m p o r a r y  h o ld s  in  ja i ls  

L ia b i l i ty  fo r  m e n ta l  h e a lth  c o m m itm e n t c h a r g e s : the bill should:

♦ c la r ify  e lig ib ility  fo r  r e lie f  to  c o v e r  “ v o lu n ta ry - in - l ie u ”  a d m is s io n s

♦ b e  re f in e d  to  a c c o m p lis h  its  p u rp o s e

We have worked with representatives o f  the Knowles Administration and 
mental health providers to narrow the range o f  dispute regarding this bill, and I am 
hopeful that with further work we can come closer to a consensus bill. I look 
forward to discussion regarding the bill at tom orrow ’s hearing. To the extent that 
this office may be o f  assistance in refining the language o f  the bill, do not hesitate to 
call us at 586-1627.

M EMBER- OF- THE 
N A T I O N A L  
ASSOCIATION ’OF 
I’ R O T E C T I O N • & 
A D V O C A C Y  
S Y S T E M S

Very truly yours,

Robert B. Briggs 
S taff attorney



cc: (w / encl.)

Elmer Lindstrom, DHSS 
Shannon O ’Fallon, Dept, o f  Law 
Pat Clasby
W alter M ajoros, AMHB 
Jeff Jesse, AMHTA 
Robin Henry, AKAM I
Rick Tessandore, exec, dir., DLC - Anchorage 
client C.D.
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Statement o f  Robert B. Briggs 
S taff Attorney, Disability Law Center o f  Alaska, Inc.

Testimony before the Senate HESS Committee

Hearing on S.B. 97:
Mental Health Records; Liability for Involuntary/Voluntary-in-Lieu Treatment

Mr. Chairman Miller, Senator Kelly, and other members o f  the HESS Committee, thank 
you for this opportunity to provide input on a subject o f  importance to people who have mental 
disabilities, and their families.

M EN TA L H E A L T H  IN FO R M A T IO N  G A T H E R IN G

The Disability Law Center supports the concept o f  information gathering by the 
Department o f  Health and Social Services (DHSS) to support decision making regarding delivery 
o f  mental health services in the state, so long as client confidentiality is protected. W e therefore 
support the elements o f  S.B. 97 that expand and more affirmatively state the D epartm ent’s 
mandate to gather information from providers who receive State funds. However, I believe there 
are some ways the bill could be improved regarding information gathering.

♦ T he bill should  req u ire  D epartm en ta l track in g  o f invo lun tary  com m itm ents

Currently, there is 110 method o f  tracking and counting the number o f  involuntary mental 
health com m itm ents that occur statewide as a result o f  judicial orders. So far as we are aware, 
there are only two sources o f  any information the Department has regarding DET services: (1) 
the information gleaned from claims for relief from liability submitted to the Department under 
AS 47.30.910, and (2) information provided by hospitals who provide involuntary treatment.

As the state proceeds with implementation o f  the plan to reduce beds at the Alaska 
Psychiatric Institute (API) under the plan referred to as “API 2000,” delivery o f  mental health 
commitment services will increasingly be provided at local hospitals. These hospitals may have 
a financial incentive to maximize use o f  any mental health unit they operate. The Legislature 
must be sure that the Department establishes checks and balances in the system, to monitor 
average lengths o f  stay (LOS) and overall numbers o f  com mitments, to prevent unnecessary 
com m itm ents and unsuccessful treatments. Unmonitored com mitment practices -  fueled by 
inappropriate profit motives -  can reward unsuccessful treatment outcomes by continuing to pay 
for extended hospitalizations during trials o f long lists o f  ineffective and potentially harmful drug 
combinations.

I have observed in my work cases o f  families and patients who firmly felt com pelled to 
go through just such unnecessary drug trials over periods o f  hospitalization that extended several 
months.

I



I think a starting point for a tracking system is knowing the unduplicated numbers o f  
persons involuntarily admitted for evaluation and treatment, their diagnoses, the numbers o f  
persons repeatedly admitted, the num ber o f  repeat admits, and the average length o f  stay. These 
and other data can be compared with national figures to try to determine whether A laska’s mental 
health delivery system is in step with national standards -  or grossly out o f  step.

W hile the hospitals and facilities where evaluations and treatment take place are one 
potential source for the Department to gather information, it is also true that the Alaska Court 
System, in the process o f  issuing com mitment orders, could provide information to the 
Department that would enable tracking o f  data. Thus I urge you to consider adding language that 
would specifically require data tracking o f  involuntary evaluation and treatment.

♦ T he  bill should  req u ire  D epartm en ta l track in g  o f tem p o rary  holds in jails

Under A laska’s mental health com mitment statutes, people who are being detained 
because o f  a mental illness are not supposed to be held in ja ils or other correctional facilities, 
except when absolutely necessary while awaiting transport, or awaiting an available bed at an 
evaluation or treatment facility.

It has been a vocal point o f  criticism o f the current and previous administrations that there 
is no system o f  tracking the numbers o f  temporary mental health detentions in jails and other 
correctional facilities. Data on this use would help in the appropriate allocation o f  resources to 
the places o f  dem onstrable need.

L IA B IL IT Y  FO R  M E N TA L H E A LTH  C O M M IT M E N T  C H A R G ES

Involuntary mental health adm issions serve an important State public purpose. Persons 
are hospitalized who are gravely disabled, or who present a danger to themselves or others. 
Hospitalization provides the opportunity for stabilization, reduction in acuity, and linkage with 
outpatient services on discharge that will reduee further costs to society. Existing AS 47.30.910 
recognizes this state purpose by stating that those who lack the ability to pay for an mental health 
com m itm ent under AS 47.30.660 -  47.30.910 shall be relieved o f  liability for costs o f  evaluation 
and treatment.

We represent a client who has sued the Department (actually a cross-suit in response to a 
bill collection action initiated by Bartlett Regional Hospital) for failure to implement existing AS
47.30.910.' One o f  the objectives o f  that suit is to compel the Department o f  issue regulations 
that uniformly and fairly implement AS 47.30.910. We reached a settlement in September 1998 
by which the Department pledged to issued the sought-after regulations on March 1, 1999.

1 Bartlett Reg. Hasp. v. CD. v. State o f Alaska, ct a!., N o. IJU  97 -2 7 1 7  C IV  (A laska  S u p ’r C t., 1" Jud . D ist.).
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♦ T he bill should  clarify  eligibility  fo r re lie f to cover “ vo lun tary -in -lieu” adm issions

The need for those regulations could be mooted by S.B. 97, if  it passes. S.B. 97 has the 
potential to resolve several disputes regarding interpretation o f  AS 47.30.910 that are involved in 
our lawsuit, including arguments that the current system as implemented by the Department 
discriminates against those who live outside the Anchorage area, and those whose admission is 
“voluntary-in-lieu” o f  an involuntary admission.

In particular, S.B. 97 would make plain that a specified class o f  persons -  those with 
family incomes under 185% o f  the poverty line ~  would be eligible to apply for relief from 
liability for the charges o f  both involuntary evaluations or treatments, and for so-called 
“voluntary-in-lieu” evaluation or treatm ent.2

Failure to provide relief to “voluntary-in-lieu” patients will lead to increased involuntary 
admissions to take advantage o f  the relief program. Providing relief only to those who arc 
involuntarily adm itted c r e a te s  a n  i n c e n t i v e  to refuse to seek mental health treatment. Under the 
existing statute, the determination o f  ability to pay is to made for all admissions occurring under 
AS 47.30.660 -  47.30.910 -  and this includes both “voluntary-in-lieu” and involuntary 
admissions.3 Indeed, for a person who agrees voluntarily to undergo mental health scivices, 
under a threat by a treating physician to seek involuntary com mitment, we think it would violate 
the due process and equal protection clauses o f  the Alaska and the United States Constitutions to 
decline to provide the same re lief for “voluntary-in-lieu” adm issions as for involuntary 
admissions.

However, from the perspective o f  the mental health disability community, SB 97 presents 
a trade-off: the current statute, the State argues, does not permit relieving those voluntarily 
admitted from liability. We disagree with the State’s interpretation o f  current AS 47.30.910 that 
is in the books, pointing to the text o f  the statute, the context o f  other related statutes, and to past 
practices o f  the Department in relieving persons from liability for voluntary admissions. 
However, S.B. 97 would moot this legal dispute, and avoid uncertainty as to the outcome o f 
litigation.

However, S.B. 97 is a retraction from the current level o f  relief provided by AS
47.30.910. The existmg statute requires the Department to relieve a person from liability based 
on the patient or liable person’s a b i l i t y  to  p a y .  Thus persons o f  modest means, under the existing 
statute, could obtain relief from mental health com m itm ent bills that exhaust their resources -  
that is, they should be able to if  the statute is adm inistered the way it is worded.

2 A “voluntary-in-lieu” admission is one where the treating physician has expressed an intent to seek involuntary 
commitment if the patient does agree to voluntary commitment, the patient otherwise meets the involuntary 
commitment criteria, and the patient (or for a minor, the patient’s family) does agree to a voluntary commitment.
2 See AS 47.30.803 (regarding conversion from involuntary to voluntary status); AS 47.30.655 (I)(creating policy
goal of encouraging seeking of voluntary treatment).
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By endorsing the concept o f  SB 97, the com m unity o f  mental health consum ers are 
getting greater certainty about who would be eligible for the relief, and the amount o f  relief per 
person is likely to be greater, but the persons who will benefit is reduced.

S.B. 97 limits relief to those w hose income is belcw  185% o f  the federal poverty line.4 
Thus a significant percentage o f  the so-called “working poor” -  those with incomes under 200% 
o f the poverty line -  will lose their ability to obtain relief even if  they lack the ability to pay for 
an outstanding mental health com m itm ent charge. The Center on Budget and Policy Priorities 
issued a study showing that in the mid-1990s, 34.5% o f  Alaskans with income under 200% o f  the 
federal poverty guidelines went w ithout health insurance -  altogether 12,000 out o f  an estimated 
34,000 working poor.5 As A laska continues the trend toward growth in visitor and other 
seasonal, temporary jobs, while losing valuable jobs in the oil and gas, tim ber and government 
sectors, these numbers o f  uninsured working poor will likely increase.

We believe it is penny-wise and pound-foolish not to consider providing re lief to the 
working poor -  those most likely to become successfully re-employcd and to stay o ff  o f  public 
benefits.

♦ T he bill should  be refined  to accom plish  its p u rp o se :

There arc other parts o f  the bill that will require revision if  the bill is to have its intended 
effect. These are summarized as follows:

1) revision o f  the eligibility language, since the current language referring to ability “ to 
contribute” could apply to m ost if  not the entire eligibility population, and then the bill does 
nothing

2) revision o f  the appeal procedures; current language allows the Departm ent ^  suspend an 
appeal indefinitely, placing an appeal in perpetual limbo, while the Departm ent gleans 
information that it has asked o f  itself

3) there should be a clear statem ent o f  release from liability upon paym ent o f  the charges, 
similar to Medicaid law (which requires that a provider must accept the M edicaid paym ent as 
100% paym ent and prohibits billing the patient for uncovered charges)

4 Applicable federal poverty guidelines are:
Size ofFainilv Poverty Level 185% of Poverty Level

1 $10,320 $18,060
2 $13,840 $24,220
3 $17,360 $30,380
4 $20,880 $36,540

each additional member add $3,520 add $6,160
Source: 64 Fed.Reg. 13,428-430 (Mar. 18, 1999), reprinted at http://aspe.os.dlilis.gov/poverty/99poverty.htm. 
s J. Guycr and C. Mann, Employed But Not Insured: a State-by-State Analysis o f  the Number o f  Low-Income 
Working Parents Who Lack Health Insurance, CENTER POR B udget AND POLICY PRIORITIES, at page 5, Table 1 
(Feb. 9, 1999), reprinted at http:/Avww,cbpp.org/2-9-99mcaid.htm.

4
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4) to avoid any equal protection claims, language should be adopted that makes the program 
available to all persons seen for evaluation or treatment under AS 47.30.670 -  47.30.910, not 
ju st at those facilities “designated” by the Department. Otherwise, a person who happens to 
receive service at an “undesignaled” facility will not be eligible for the relief program, 
despite being in all other ways sim ilar to someone evaluated or treated at a “designated” 
facility

5) in determining eligibility, household income should be refined to include only family income 
o f  a person residing w ith the applicant. The income o f  a person not owing a duty o f  support 
cannot lawfully be counted in determining a person’s eligibility for a program based on 
financial need.

I will be happy to continue to work with Sen. K elly’s staff and other interested parties to 
arrive at language that addresses the concerns raised in these comments.

5
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R ecom m endation  No. -

D M H D D  sn o u id  obtain clien t serv ice daca to enable effec tive  m anagem en t of ‘he S ta te 's  
com m unity  mencai heaith p ro g ram s.

C urren tly , the lack: or c lien t service data renders DiVIKDD unacia  to d e te rm in e  :: com m un ity
m ental h ea lth  fu n d in s  is aooroD nate. No reliable d a ta  cu rren tiv  exists w hich  accurate iv

■** • * •  * .

redac ts  the to tal num ber o f  clients annuaiiv  rece iv ing  pub lic ly  funded  co m m u n ity  mencai 
heaith  serv ices. W hile the M ed ica id  paym ent system  does cc iiec : the n um ber o f  clients 
served th ro u g h  M edicaid , m ajor defic iencies  exist in D M H D D ’s da ta  co llec tion  con ce rn in g  
clients se rv ed  by state g ran t funds.

D M H D D  has co llected  selective mencai health  clien t d a ta  from  p rov iders  for m any years 
using a m an ag em en t inform ation  system  (M IS). H ow ever, the type o f  in fo rm ation  co llec ted  
is not ad eq u a te  to m easure the n um ber o f clients se r .’e a  by the state crane system . Inheren t 
system  inadequacies such  as no m andatory  p ro v id er partic ipa tion  requ irem en ts, no data  
verification  process, and a varying defin ition  betw een  p rov iders  o f w ho d u a litie s  as a "c lien t"  
.makes the reliab ility  o f  the d a ta  suspect. Som e p rov iders  we in te rv iew ed  ex p ressed  
frustration  thac w hiie they spend the tim e to subm it d a ta  repo rts  to D M H D D . notnimc o f  vaiue 
seem s to resu it.

F u rtherm ore , cu rren t daca co llection  m ethods do noc allow  unduD licac icn"  betw een  the 
num oer o f  Clients served  as reported  by D M H D D ’s M IS and  the num ber o f  clients served  as 
reported  by the M ed ica id  M IS. W ithou t this ab ility . D HSS canno t identify  the  tccai 
popu la tion  o f  mencai heaith  clients served  ao r de tec t if  M ed ica id  paym ents are be ing  m ade 
for c lien ts  a iso  funded th rough  stace grancs.

D M H D D  is cu rren tly  im plem en ting  a new  M IS in an a ttem p t to address som e o f  the caca. 
co llec tion  p roblem s tha t curren tly  ex ist. A ll p rov iders w ill be requ ired  to report daca as o f  
July I. 1997. H ow ever, due to p ro v id er concerns ab o u t con fid en tia lity  and  beliefs thac clien t 
consen t is necessary  to report this in fo rm ation  to the S ta te , w e believe the e ffec tiv en ess  o f  the 
new M IS sy stem  ccu id  be je o p ard ized . W e d id  noc asce rta in  w hether these o rov ider concerns

Unauplication rcrers to tne process or eliminating duplicate counts or the same client tnar results aue to c ciient 
receiving services througn both programs.

■ 43 -
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are valid. H ow ever, in o rder for D M H DD  to im p lem en t an  e ffec tive  da ta  co llec tion  system  
they m ust be addressed . If  data  is reported as cu rren tly  en v is io n ed  by the M IS . D M H D D  w ill 
on ly  be able to com pute an unduplicated  count o f  c lien ts i f  p rov iders  appropria te ly  report the 
M edica id  clien ts . S ince  clien t nam es w ill no t be repo rted . D M H D D  w ill no t be able to 
independen tly  verify  w hether clients reported  by co m m u n ity  m en tal health  cen ters are. also 
M edicaid  elig ib le .

W hile the n um ber o f  clients served does no t 
reflect the am oun t o f  service delivered, w e 
believe tha t a  sign ifican t elem ent o f  gran tw W
funding  decisions should  be based on the 
h isto rical n um ber o f  clien ts served in an area.
C urren tly , it appears D M H D D  bases its g ran t 
funding a lloca tions prim arily  on how  much a 
p rov ider w as g ran ted  in prio r years. As revealed 
in the table to the right, per capita grant funding 
has not been  equal across selected population 
areas. D M H D D  personnel note that it does not 
zero base b u d g e t '3 w hen aw arding state grants.
Instead, there is the concep t o f a base budget for 
grantees. S o m e o f the providers we in terv iew ed 
did not understand  how  grant allocation 
decisions w ere  m ade nor did they perceive the process as fact-based  or scien tific .

T o  identify' m ental health  needs in A laska, the A laska  M en ta l H ealth  B oard (A M H B ) reiies to 
som e degree , on  national prevalence’9 rates to dev e lo p  fund ing  recom m endations to the 
A laska M en ta i H ealth  T rust A uthority (A M H T A ) w hich  in turn  m akes funding 
recom m endations to the legislature. In its S ep tem ber 1996 annual report. A M H T A  indicated 
that various boards"0 use a com bination o f national p revalence  d a ta  com pared  w ith  the use o f  
services to fo recast the num ber o f persons requ iring  serv ices. A M H T A  notes that:

Prevalence data is nc: necessarily an indicator of service need. however. Some 
individuals do not need publicly funded services because they have private 
supports. Conversely, some require assistance but do not seek out help from 
which they could benefit.

In its Ju ly  1997 report to the A M H TA . A M H B also no tes  that national p revalence  estim ates 
likely  d is to rt the actual state-levei prevalence d ue  to A la sk a 's  increasing  urbanization . Trie 
p revalence rates used are based upon national s tud ies w hich  do not address the unique 
geograoh ic . social, and econom ic conditions tha t ex ist in A laska.

IQ  • -  .'  Zero base budget refers to the process of having each expenditure or item justified as to its need or cost.
TO ~
'  Prevalence is the total number of estimated cases in a given population at a specitic time.
30 The planning boards referred to are: the Advisory Board on Alcoholism and Drug Abuse, the Alaska Commission 
on Aging, the Governor's Council on Disabilities and Special Education, and AMHB.

FY 97 Per Capita Community 
Mental Health Grant Funds for 

Selected Population Areas

K enai - S16 
A nchorage  - S33 
F airbanks - S44 

M atan u sk a-S u sk n a  - S44 
Juneau - S69

B ased  upon D M HD D listings o f FY 97 
g ran t aw ards and D epartm ent o f  Labor July 
1996 population totals.
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T he A M H T A  has id en tm ed  ihe lack o f  adequate  c lien t daca as one o f  the hurdles co effective  
im p lem en ta tio n  o f  the S ta te ’s com prehensive  in te g ra te d  m encai health  p rogram . W e 
recom m end  th a t D M H D D  w ork w ith providers. A M H B . an d  A M H T A  to develop  a so lu tion  
to w h at w e co n s id e r a m ajor defic iency  in the S ta te 's  m en ta l h ea lth  p rogram  by im p lem en ting  
a sy stem  to co llec t com plete, accurate, and u n d u p lica te d  c lie n t data . C hanges in the fund ing  
and  d e liv ery  o f  m ental health services. in response  to R ecom m endacion  N os. 1 and  2. m ay 
change  currenc daca needs.

ALASKA STATE LEGISLATURE d iv is io n  o f  L E c is c v rrv E  A u c r r
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Recommendation #4: DMHDD should obtain client service data to enable 
effective management of the State's community mental health programs.

D M KDD agrees with the im portance o f  collecting outcom e da ta  for the pu rpose  o f  
determ ining the effectiveness o f  mentai heaith services. T he division is currently  imciemer.ting 
a new data  collection system  that provides m ore com plete inform ation abou t the clients who

1 Rates for grouo treatm ent are clarified and for intensive rehabilitation services are made ail
inconclusive.

-85 - 19



receive services from the com munity mencai health providers. This system called ARORA  is 
designed to measure the following:

« Service utilization;
• U nder- and over-utilization per agency by ta rge t population(s);
•  Patterns o f  service per dem ographics, region, 

and identified needs;
•  Basic service outcom es;
•  Service history per individual;
• Service/funding relationship and history per 

grantee;
•  Com parison o f  utilization w ith outcom es; and
• C onsum er involvement in service planning

As a result o f  these m easurem ents, we wiil know  h o w  g r a n t  

a n d  M e d i c a i d  f u n d s  a r e  u t i l i z e d  w hether consum ers are 
included in treatm ent planning, the am ount and type o f  
services delivered, and w hether those services are achieving 
desired outcom es. The new MIS has the capacity to 
unduplicate clients and services across both grant funding 
and M edicaid funding. This will allow for the integration o f  
inform ation about services provided through these tw o 
sources. Tnese efforts wiil create a m ore com piete picture 
o f  the services delivered to consum ers. D M H D D  wiil use 
this objective information to plan and develop annual 
budgets. .As a result, these budgets will m ore accurately 
reflect service needs throughout the state.

Revised regulations wiil address agencies’ concerns about confidentiality and clearly define the 
le g '1, authority o f  the D epartm ent to collect and p ro tect client inform ation that is sent to the 
S tate by providers. Tnese new regulations are in the finai stage o f  adoption. Providers are 
required by existing statute and these new regulations to submit MIS information to the 
D epartm ent.

Recommendation £5: DMHDD should develop meaningful outcome measures 
and collect meaningful outcome data to determine effectiveness of services 
provided by public community mental health funding.
The D epartm ent agrees with the im portance o f  collecting meaningful data for purposes o f  
determ ining the effectiveness o f  mental health services. The D epartm ent is participating with 
the planning boards and the AM HTA in a planning process for the next Com prehensive 
In tegrated  M ental Health Plan (C IM H P). The next CEMHP will identify com mon m ethods to 
m easure the impacts o f  our services on A laskans w ho need mental health services. This 
approach to planning is called Results-B ased Planning and starts with developing a common
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. J I ». . IFairbanks Community Mental Health Center txu6 pi m aic 
ARORA Cenacnt Form

diem f t _______________________  CncflxNaiue:

PURPOSE: The Dxvimon ofMental Health and Dovolopmontal DiaaHIitiM (DMSZDD) haa atlced the Fmrfwmlf? 
Community Mental Heahh Center (FCMHC) to submit certain additional data on each ofFCMHC's cSenti. The 
purpose of this fonn is to ask you whether you authorize FCMHC to submit personal identifying information 
aboutyou.

•

ARORA PROJECT: The DMH/DD has devdoped a management information system caUcd the Alaska Recipi­
ent Outcomes Research Application (ARORA). The DMH/DD Wants FCMHC and other community mental 
health agencies throughout the state to submit certain personal identifying data on each dienL

NON-IDENTIFYING INFORMATION: The data which FCMHC will submit for the ARORA project includes 
norwdentifying information about you, such as race, sex, marital status, income, date of birth, and diagnosis. 
Historically FCMHC has routinely furnished this kind of aon-identifying information about FCMHC’s diems to 

, .various state and federal agencies and other authorized persons for statistical analysis and other legitimate uses.

PERSONAL IDENTIFYING INFORMATION: The additional data which fee DMEZDD requests for fee 
ARORA project includes fee following personal identifying information about you:

1: The first two letters ofyour last name.
2: The first two letters of your first name.
3: The last four digits ofyour Social Security Number.

Please Check One of the Following!

YES, I authorize FCMHC to provide personal identifying information about 
me to the Division ofMental Tfraifrh ami Developmental Disabilities.

________  NO, I  do not authorize FCMHC to provide personal identifying information
about me to fee Divirion ofMental Health and Devlopmeatal Disabilities.

CHem Signature Date

Parent/Guardian Signature Relationship Date

Witness Date
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ARORA?
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ARORA M e n ta l H e a lth  D atabase L a w su it 

In fo rm a tio n  Page
This wsb page contains Infbrniatkm obcut a tawsult challenging the legality 

of the State of Alaska's ARORA mental health repotting requirements. 
The site Is maintained by Faiibanks attorney Gail Ballou as a service 

to persons who are Interested In learning about the ARORA databwe. 
the state's reporting requirements, the ARORA lawsuit and related Issues. 

The suffior represents plaintiff Fairbanks Community Mantel Health Center in the ARORA
lawsuit,

but nothing at this web site to an official statement on behalf o f Fairbanks Community
Mental Heaith Center.

Law_Qffics H am gPggs

What is ARORA?:

ARORA is a computerized government data collection system which compiles information about 
mental health care consumers in Alaska. The term "ARORA" is an abbreviation for the name of the 
system, "Alaska Recipient Outcome Research Application. *

Through the ARORA system, the state’s Division ofMental Health and Developmental 
Disabilities seeks to collect detailed information about every consumer who obtains services from a 
mental health care provider who receives state funding through Alaska's community mental health 
services program. The information which the Division gathers includes a wealth of personal 
information as well as each consumer’s specific diagnosis(cs) from a checklist of mental health 
disorders known as the PSM-TV. In November of 1997, the state adopted administrative regulations 
which formally authorize the ARORA system and which require all mental health care providers who 
receive state grant funds to report information about their clients to the Division.

The Division intends to keep ARORA information indefinitely and to use the information for 
"program planning, program evaluation, and research," including cross-referencing information with 
other state databases. According to a recent newspaper article, the ARORA database already contains 
information on 9,000 people.

What's the problem with ARORA?

Many mental health care consumers and professionals have serious misgivings about ARORA.
One concern is that the ARORA regulations and reporting requirements may violate consumers' rights 
and providers’ duties under various provisions of state and federal law, such as Alaska statutes 
protecting the confidentiality of therapist-patient communications and federal law governing the use 
of Social Security numbers. Some providers are not complying folly with the ARORA reporting

http://www.mosquitonet.com/~ballou/arora.htm 4/7/99
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rMUntTTtenfs hfttmw nf this wnrrrn alvurt the lefl«l riotii« nf 4TJOR A Another rnrwm « that the. 
ARORA reporting requirements, even if legal, interfere with mental heahh therapy because consumers 
understandably do not w&iil tv divulge lutlumte details ufthcir lives to tlietajm b whu must lut wcud 
those details to a government computer database.

One concerned provider, Fairbanks Community Mental Health Center, recently filed a lawsuit to 
resolve doubts about the legality of the ARORA system. In response to the lawsuit, Senator Pete 
Kelly (R-Fairbanks) has introduced legislation to address some of the legal issues raised in the 
ARORA lawsuit.

About the ARORA lawsuit:

Case name: FaU hanks Community Mental Health Center, Inc. v. State of Alaska
File no.: 4FA-98-3530 Civil
Court: Superior Court for the State of Alaska, at Fairbanks

604 Barnette Street, Room 342 
Fairbanks, Alaska 99701

Selected court filings as of March 15,1999 (click on link to view document):

• Complaint for Declaratory and Injunctive Relief filed December 31,1998
• State’s Answer (on-line copy not yet available)
• State’s Motion for Judgment on the Pleadings filed March 15, 1999 (on-line copy not yet 

available)

Senate Bill 97

Senator Pete Kelly (R-Fairbanks) has introduced legislation which proposes to solve some of the legal 
problems identified in the ARORA lawsuit by partially repealing existing laws which require mental 
health care professionals to protect consumers' privacy. The bill, known as SB 97, is currently in the 
senate Health, Education ami Social Services Committee, of which Senator Kelly is vice chair.

To read the full text of SB 97 or to find information about the bill, visit the SB 97 Information Page.

— ^^Jf fmi Tt - . rTr ’. rninr -̂----------------------- ------- . mT---1— —---—--«

Have an opinion about ARORA or SB 97? Use these links to contact Alaska government 
officials:

• Division ofMental Health and Developmental Disabilities
• Governor Tony Knowles
•  Senator P e te  Kelly (sponsor o f  SB 77 and Vice Chair, senate H t b  C om m ittee)
• Other members of the senate Heahh, Education and Social Services Committee, which is 

considering SB 97:
o Senator Mike Miller (R-North Pole) (Chair) 
o Senator Drue Pearce (R-Anchoragc)

http://www.mosquitonet.com/~ballou/arora.htm 4/7/99

http://www.mosquitonet.com/~ballou/arora.htm
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From the Fairbanks Daily News-M iner
January 18,1999, at B-l 
R e p r o d u c e d  u i t h  p e r m is s io n .
Click.here.for text-only version.

Lawsuit filed over mental health reporting requirement
By AlSUvin, Staff Writer

After two years of talk, concern over a state database that contaias profiles of mental health patients 
has escalated into a legal battle.
A local organization has filed a court challenge against a state-mandated reporting requirement 
because it believes the system jeopardizes patient confidentiality.
"For two years we've been trying to get this thing squared away and express our concerns and here's 
where we arc," said Doug Pomeroy, executive director of the Fairbanks Community Mental Health 
Center.
State officials disagree with Pomeroy’s claims regarding confidentiality and think the management 
information system, known as ARORA, serves a valuable purpose in formulating departmental policy 
and strategy.
"We have an obligation to collect data so we can do effective planning," said Karl Brimner, director of 
the state’s Division of Mental Health and Developmental Disabilities,
The colleagues now find themselves at the opposite end of a philosophical rift. The Fairbanks 
Community Mental Health Center recently filed a lawsuit against the division in Fairbanks Superior 
Court. They have requested a court injunction that would prohibit the division from guthering or 
disclosing any of the data.
Pomeroy’s organization had always shared case information with the state in the past. The details are 
used in the planning and budgetary process. The division's new management information system, 
called the Alaska Recipient Outcomes Research Application, reached beyond the traditional, more 
generic reporting requirements.
ARORA requires precise patient information to establish an algorithm, which then serves as a patient’s 
identity. The first two letters of a patient's first and last name are designated as a label, along with the 
patient's date of birth and last four digits of his or her social security number.
This permits the division to determine whether services arc being duplicated and gauge the 
effectiveness of treatment in individual cases. Pomeroy believes an individual can be identified if the 
labeling information is cross-referenced with other public records that are more readily available to the 
public.

Hi, agency's attorney. Gail Ballou, conducted an Decoding ARORA algorithms 
experiment to tto effect Pomeroy gave Ballou 23 hm, Kmnnm
algorithms established under the ARORA
guidelines. They were referenced against public ..... ..................................... .....
records. Pomeroy said Ballou was able to identify
16 o f  those individuals [see sidebarl. In the APORA datable Individual mentdheaMi care  • “•“ -TIT..: n u a, ■ i consumers ere not identified by name, tnsteod. each

e y worried that patients will hold back on consumer is assigned a fourteen-digit code which is called

http://www.mosquitonet.com/-ballou/nm011899.htm 4/7/99

http://www.mosquitonet.com/-ballou/nm011899.htm


rage a ui j

disclosing mlormation m Ugm ot the mandatory 
reporting requirements and it will undermine the 
trust relationship.
"This relationship is what mental health work is 
built on,” Pomeroy said. "If it's a poor one, mental 
health work cannot occur. That’s why our 
concerns about the management information 
system known as ARORA are so acute."
The lawsuit identifies a perceived conflict between 
the confidentiality laws that regulate such 
professions as psychologists, therapists and others 
involved in social work. At odds is an 
administrative regulation adopted by the division.
It requires all mental health organizations to 
comply with the mandatory reporting requirements 
or they risk losing state funding. In the case of the 
Fairbanks Community Mental Hcahh Center, that 
would translate into a $3 million loss.
"I suppose that's a possible consequence 
somewhere in the foturc," Brimner said.
Each year, the division doles out $32 million in 
grants to 45 mental health organizations ucross the 
state. Brimner estimated that about 20,000 
individuals received services. The ARORA 
database was created in November 1997 and that 
database now includes case information on 9,000 
individuals.
Brimner is not alarmed by the privacy concerns 
raised by Pomeroy because he believes proper 
safeguards are in place.
"The algorithm protects the ability to solicit that 
information," Brimner said. "Within my division, 
there are only a limited amount of people that have 
access to that information and they know they can 
be subject to prosecution or penalties."
Brimner said the information enables the division 
to not only ascertain the effectiveness of treatment, 
but locate specific areas where additional services 
may be required.
"The division thinks those are the links that are 
important to us so that we can do the best 
planning," Brimner said. "It tells us not only how 
many being served but how they arc being 
served."
The Washington State Supreme Court had a 
similar opinion in a decision handed down in 1986.

an algorithm. This cod#, or algorithm, is supposed K> 
protect the Identity «nd privacy o f mental health care 
consumers, but H dcae not 

The foufteerwagft ARORA algorithm consists of the first 
two letters o f the consumer’s first and Inst names, the 
consumer's date of birth, and the la four digits of the 
consumer's Sodd Security number. For example, fire 
ARORA algorithm for a person named Jane Smith who 
was bom on November 4 ,1055 and whose Social Security 
number Is 123-45-6789 Is JASM1104556789,

Such a mixture of letterv and numbers may seem 
impenetrable at first glance, but in fact it is easy to decode 
cn ARORA algorithm and to determine a mental health care 
consumer's Identity.

The fastest way to decode m ARORA algorithm Is to 
use elementary computer search-and-sort techniques to 
compare an algorithm to information contained In one or 
more government or private computer databases which 
contain most Alaskans’ names, birth dates, and Social 
Security numbers. Examples of such databases Include the 
Permanent Fund Dividend file, law enforcement's Alaska 
Public Safety Information Network (APSIN). and credit 
reporting companies'records. By using simple search- 
and-sort methods, it is easy to identify every person in a 
database whose whose name, birth date, and Social 
Security number match Hie information contained in an 
ARORA algorithm. For nearly ad ARORA algorithms, there 
wflt bs only one match

Since there ordinarily will be Just one match, an ARORA 
algorithm Is a highly reliable device tor Identifying and 
tracking mental health care consumers. Indeed, an ARORA 
algorithm Is often a better identifier than is a consumers 
name alone, since an algorithm contains information (birth 
dale and part of Social Security number) which makes it 
possible to distinguish among people who have the same 
name, to track consumers whose names change (for 
example, women who change their names upon marriage or 
divorce), end to target consumers who try to protect their 
privacy by giving a fictitious name, incorrect birth dale, or 
made-up Social Security number.

Of course, most people who might want to decode an 
ARORA algorithm do not have access to huge government 
or corporate databases which make it easy to decode an 
algorithm quickly, but access to these databases is not 
necessary. An average person who wants to decode an 
ARORA algorithm can ordinarily do so Just by comparing 
the algorithm to information which Is readily available in 
public records, libraries, and new on the Internet 

In the experiment mentioned In the accompanying 
News-Mlnsr artlde, 16 of 23 algorithms were decoded in 
only 24 hours by one person who researched information 
which is available to anyone at no cost Decoding was
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A hospital uinl iwu patients challenged the legality 
of reporting requirements. The court ruled in
fevor o f  th e  state  i s  a  split decision. Tlie decision 
perm itted the etoto to  ga ther the  data, provided it 
w as "carefully tailored to  m eet valid governmental 
interest."
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