


Revision Date/Time (Note if correction)_______________________ Dept. Affected__________ Law_______________
Title "An Act relating to regulation of managed health DRU Civil Division___________________
care ... allowing physicians to collectively negotiate ...*__________ Component Fair Business Practices__________
Sponsor Senator Pete Kelly _______________________  _______________________________
Requester Senate Finance Committee_____________________Component No. 2206

Expenditures/Revenues_______________________________________ (Thousands of Dollars)_______________________

F I S C A L  N O T E
STATE OF ALASKA BILL NO. CSSB 256 (HES)
2000 LEGISLATIVE SESSION

Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY  2001 FY  2002 FY 2003 FY  2004 FY  2005 FY  2006

Personal Services 142.5 142.5 142.5 142.5 142.5 142.5

Travel 3.1 3.1 3.1 3.1 3.1 3.1
Contractual 40.5 40.5 40.5 40.5 40.5 40.5

Supplies 2.3 2.3 2.3 2.3 2.3 2.3

Equipment 6.5
Land  ̂Structures
Grants & Claims
Miscellaneous

TO TAL OPERATING 194.9 188.4 188.4 188.4 188.4 188.4

| CAPITAL EXPENDITURES I !

CHANGE IN R EVEN U ES  ( ) I I I I I I

FUND SO URCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF 194.9 188.4 188.4 188.4 188.4 188.4

1005 GF/Program Receipts
1037 GF/Mental Health
Other (Specify Type)

TOTAL 194.9 188.4 188.4 188.4 188.4 188.4

Estim ate of any current year (FY2000) cost: 

POSITIONS

Full-time 1 1 1 1 1 1

Part-time
Temporary

ANALYSIS: (Attach a separate page it necessary)
C SSB  256 (HES) establishes certain statutory provisions that must be included in contracts between 
anyone licensed in Alaska or the United States to provide health care services and a health insurer, 
hospital or medical service corporation, a health maintenance organization, an employer or employee 
health care organization, or managed care contractor, that operates a group managed care plan.
These contracts must be reviewed and approved by the Director of the Division of Insurance. In 
addition, the bill provides a method for physicians to collectively negotiate certain terms and conditions 
of contracts with a health benefit plan. If an authorized third party negotiates with the health benefit 
plan, the collective negotiation is to be reviewed and approved by the Commissioner of the Department 
of Labor and Workforce Development, with the advice of the attorney general.
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A N ALYSIS CONTINUATION

The Division of Insurance estimate? that Section 2 of the committee substitute, relating to contracts 
between entities operating a managed care plan and participating health care providers, will require their 
review of approximately 1,000 new contracts. The Department of Law provides advice and assistance 
during these reviews, and represents the division in administrative hearings, and in court, when the 
division's decisions are challenged. We estimate an additional one-quarter of a full-time equivalent 
attorney position would be required to handle the increased workload from this section.

Section 3 of the committee substitute would allow collective bargaining by physicians with health benefit 
plans. The new Chapter 50, entitled "Collective Action by Physicians," involves the Commissioner of the 
Department of Labor and Workforce Development in the collective bargaining process. When an 
authorized third party is handling negotiations, the commissioner must approve the third party to 
represent physicians and with the advice of the Attorney General approve the subject matter over which 
the physicians and health benefit plans will bargain (including physician fees).

The Department of Law anticipates a minimum of one new full-time equivalent attorney position will be 
needed to handle this new workload. Extensive regulation development will oe necessary to implement 
the legislation by defining terms and setting forth the reporting requirements that authorized third parties 
will be required to submit in order to reduce, or preferably eliminate, investigation time during the 
commissioner's 30 day review period. Once regulations are complete, this position will assist in 
performing the necessary review and antitrust analyses on the collective bargaining reports submitted by 
the authorized third party, and represent the agency when decisions of the commissioner are 
challenged.

Costs are based on the department's FY01 standard full-time equivalent attorney schedule of $134,712, 
which includes clerical support, communications, space, supplies, data processing, and other normal 
overhead expenses. The full-time attorney position estimate also includes an additional $6,500 for one­
time equipment purchases and $5,000 for direct case costs, costs that cannot be inci ided in the rate as 
overhead. In addition, $15,000 is included for expert fees and costs.

FISCAL NOTE

STATE OF ALASKA BILL NO. CSSB 256 (HES)
2000 LEGISLATIVE SESSION

CO ST SUMMARY:
Fund Source 100 200 300 400 500 Total

Section 2:1/4 FT E  attorney
G F $28.5 $0.1 $4.6 $0.5 $0.0 $33.7

Section 3: 1 F T E  attorney; 
Expert fees;
Direct case costs

G F $114.0 $3.0 $35.9 $1.8 $6.5 $161.2

Total $142.5 $3.1 $40.5 S2.3 $6.5 $194.9
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F I S C A L  N O T E

Revision D a t e / T i m e _________________________Dept. Affected__________ Administration______
Title An act relating to regulation of managed_______ BRU Centralized Administrative Services
health care and allowing physicians to collectively...___________Component Retirement and Benefits___________
Sponsor Senator Pete Kelly__________________________  _________________________________

Requester Senate Finance____________________________ Component No. 64

Expenditures/Revenues_____________________________________(Thousands of Dollars)__________________________

STATE OF ALASKA BILL NO. CS SB 256 (HES)
2000 LEGISLATIVE SESSION

Note: Amour <s do not include inflation unless otherwise noted below.

Personal Services 
Travel 
Contractual 
Supplies 
Equipment 
Land & Structures 
Grants & Claims 
Miscellaneous 

TO TAL

1002 Federal Receiptr
1003 G F  Match
1004 GF
1005 GF/Program Receipts 
1037 GF/Mental Health 
Other (Specify Type)

TO TAL

OPERATING EXPENDITURES FY  2001 FY 2002 FY 2003

CAPITAL EXPENDITURES i ! ; ......... i _ . . .  |  . .

CHANGE IN REVENUES ( ) 1 i i . i i
FUND SO URCE

Estimate o f any current year (FY2000) cost: 

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separate page i f  necessary)

At this time the Department of Administration is uncertain whether the State's health plans would be 
subject to this legislation. If the State is subject to this legislation, then our ability to manage health care 
costs would be compromised; however, we are unable to quantify the potential cost impact.
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Response to  c om m en ts  by
G ordon  Evans
H IAA
2/ 22/00

& ill Z & #

© E v a n s :  "Quality is not the driving force behino the physician collective 
bargaining movement - -  it's economics

F a c t :  I f  t h i s  b i l l  w e r e  o n l y  a b o u t  f i n a n c i a l  c o n c e r n s ,  a  d o c t o r ' s  c o n t r a c t  
w i t h  a  h e a l t h  b e n e f i t  p l a n  w o u l d  b e  a b o u t  h a l f  a  p a g e  l o n g .  C e r t a i n l y ,  
f i n a n c i a l  c o n c e r n s  a r e  a  p a r t  o f  a n y  c o n t r a c t .  H o w e v e r ,  t h i s  i n v o l v e s  t h e  
o v e r a l l  c a r e  o f  p a t i e n t s .  T h i s  is a b o u t  g i v i n g  p h y s i c i a n s  s o m e  l e v e r a g e  t o  
p r e v e n t  t h e  i n t r u s i o n  o f  a  g i a n t  t h i r d  p a r t y  i n t o  t h e  s a c r e d  
p h y s i c i a n / p a t i e n t  r e l a t i o n s h i p .

E v a n s :  "Legitimate mechanisms already exist within the boundaries of
current antitrust law under which health care providers can and 
so collaborate and negotiate with health plans, patients, and 
others on clinical or quality o f care issues or other concerns 
they may have regarding the impact o f managed care on the 
quality o f care."

F a c t :  C u r r e n t l y ,  p h y s i c i a n  o r g a n i z a t i o n  is e x p e n s i v e ,  c o m p l e x ,  a n d  o f t e n  
n o t  l o g i s t i c a l l y  p o s s i b l e .

O r g a n i z a t i o n  m a k e s  t h e  p h y s i c i a n  s a c r i f i c e  h i s  p r o f e s s i o n a l  i n d e p e n d e n c e  
a n d  d e p r i v e s  p a t i e n t s  o f  c h o i c e  o f  d e l i v e r y  s e t t i n g .

I f  p h y s i c i a n s  o r g a n i z e  t h e r e  is n o  l e g i t i m a t e  m e a n s  t o  d e t e r m i n e  i f  t h e  
g r o u p  is  o r g a n i z e d  i n  a  m a n n e r  w h i c h  m e e t s  F T C  r e q u i r e m e n t s  f o r  
n e g o t i a t i o n .  M o r e o v e r ,  t h e  c o s t s  o f  o b t a i n i n g  a  l e g a l  o p i n i o n  t h a t  c a n ' t  
p r o v i d e  a n y  g u a r a n t e e s  c a n  e a s i l y  r u n  i n t o  s i x  f i g u r e s  e v e n  b e f o r e  t h e  
g r o u p  is f u n c t i o n a l .

E v e n  i f  t h e  g r o u p  d o e s  m e e t  F T C  s t a n d a r d s  it  d o e s n ' t  p r e v e n t  t h e  p l a n  
f r o m  t h r e a t e n i n g  t h e  g r o u p  w i t h  a n  a n t i t r u s t  a c t i o n ,  r e s u l t i n g  i n  s i x  f i g u r e  
l e g a l  f e e s  a n d  t h e  a c h i e v e m e n t  o f  t h e  p l a n ' s  u l t i m a t e  g o a l  - -  c e a s i n g  
p h y s i c i a n  n e g o t i a t i o n s .



E v a n s :  "Consolidation among health plans has been and continues to be 
subject to rigorous antitrust scrutiny, at both state and federal 
levels. "

F a c t :  U n d e r  t h i s  l e g i s l a t i o n  p h y s i c i a n s  w o u l d  y e t  b e  s u b j e c t  t o  F T C  
s c r u t i n y  a s  w e l l  a s  s c r u t i n y  b y  t h e  C o m m i s s i o n e r  o f  L a b o r  a n d  W o r k  f o r c e  
D e v e l o p m e n t  a n d  A l a s k a ' s  A t t o r n e y  G e n e r a l .

E v a n s :  "Antitrust waiver legislation is ant:-competitive and would raise 
costs for health care programs..."

F a c t :  I n  t a l k i n g  t o  s e v e r a l  t h i r d  p a r t y  p a y e r s  w h o  w a n t  t o  d o  b u s i n e s s  i n  
t h e  S t a t e  o f  A l a s k a ,  t h e y  t a l k  a b o u t  t h e  e f f i c i e n c i e s  o f  u t i l i z i n g  t h e  s e r v i c e s  
o f  a n  a u t h o r i z e d  t h i r d  p a r t y  t o  h e l p  t h e m  b u i l d  a  n e t w o r k .  T h e r e f o r e  
p r o v i d i n g  a n  a n t i t r u s t  e x e m p t i o n  t o  a l l o w  a u t h o r i z e d  t h i r d  p a r t i e s  t o  h e l p  
h e a l t h  b e n e f i t  p l a n s  e n t e r  t h e  m a r k e t  w o u l d  o f f e r  c o n s u m e r s  m o r e  c h o i c e s  
a n d  b e  p r o  c o m p e t i t i v e .

A s  a n  e x a m p l e  o f  h o w  u n c o m p e t i t i v e  t h e  c u r r e n t  o l i g o p s o n i c  m e d i c a l  
h e a l t h  c a r e  m a r k e t  i s  w h e n  i t  c o m e s  t o  i n d i v i d u a l  p h y s i c i a n  c o n t r a c t s ,  
m a n y  i n s u r a n c e  c o n t r a c t s  o f f e r  a  " t a k e  i t  o r  l e a v e  it"  a p p r o a c h .  C o n t r a c t s  
a r e  n o n - n e g o t i a b l e .

W h e n  p h y s i c i a n  n e t w o r k s  d o  f u l l y  i n t e g r a t e  a n d  e v o l v e  i n t o  a n  e n t i t y  t h a t  
c a n  w i e l d  s o m e  p o w e r  i n  t h e  m a r k e t ,  t h e  h e a l t h  p l a n  r e f u s e s  t o  n e g o t i a t e  
w i t h  t h e  n e t w o r k  a n d  b e g i n s  t o  b r e a k  it  a p a r t  i n t o  i n d i v i d u a l  p h y s i c i a n s  
w h o  c a n  a g a i n  b e  b u l l i e d  i n t o  a c c e p t i n g  o n e - s i d e d  c o n t r a c t s .  A  r e c e n t  
m e m o  f r o m  A e t n a  U . S .  H e a l t h c a r e  i n  C a l i f o r n i a  c o n t a i n e d  t h e  f o l l o w i n g  
l a n g u a g e :  * l n  o r d e r  t o  p a r t i c i p a t e  d i r e c t l y  I n  A l l  A e t n a  U . S .  H e a l t h c a r e  
p r o d u c t s  y o u  w i l l  n e e d  t o  w i t h d r a w  y o u r  a f f i l i a t i o n  w i t h  a n y / a l l  A e t n a  U . S .  
H e a l t h c a r e  c o n t r a c t e d  I P A s a n d  M e d i c a i d  G r o u p s /

E v a n s :  "Legislation at either the state or federal levels will be costly.
...health care premiums in the private sector would increase 
by 6 to n  percent"

F a c t :  T h e  s t u d y  i n  w h i c h  E v a n s  b a s e d  h i s  p r o j e c t e d  i n c r e a s e  o n  w a s  d o n e  
b y  C h a r l e s  R i v e r  A s s o c i a t e s  i n  J u n e  o f  1 9 9 9  ( s e e  a t t a c h e d  s t u d y ) .  I f  o n e  
r e a d s  t h e  s t u d y  c a r e f u l l y ,  p a r t i c u l a r l y  t h e  f i r s t  s e v e r a l  p a g e s ,  i t  is e v i d e n t  
t h a t  t h e  c o n c l u s i o n s  a r e  b a s e d  o n  n u m e r o u s  a s s u m p t i o n s  w h i c h  c a n n o t  b e  
s u p p o r t e d  b y  a n y  f i r m  d a t a  b e c a u s e  t h a t  d a t a  d o e s  n o t  e x i s t .

H o w e v e r ,  f o r  t h e  s a k e  o f  a r g u m e n t ,  i f  w e  t o o k  8 %  a s  a  m i d  p o i n t ,  t h a t  
w o u l d  m e a n  t h a t  p h y s i c i a n s  c o m p o n e n t  o f  t o t a l  h e a l t h  c a r e  e x p e n d i t u r e s  
w o u l d  n e e d  t o  i n c r e a s e  b y  5 0 %  ( p h y s i c i a n s  c h a r g e s  c u r r e n t l y  r e p r e s e n t  
a p p r o x i m a t e l y  16%  o f  t o t a l  h e a l t h  c a r e  e x p e n d i t u r e s ) .  I t  is d o u b t e d  t h a t



t h i s  h y p o t h e t i c a l  50% i n c r e a s e  i n  p h y s i c i a n  c h a r g e s  w o u l d  p a s s  m u s t e r  
w i t h  t h e  S t a t e  A t t o r n e y  G e n e r a l  a n d  C o m m i s s i o n e r  o f  L a b o r .

P a g e  9 ,  p a r a g r a p h  t w o  o f  t h e  s t u d y ,  a t t r i b u t e s  m o s t  o f  t h e  p r o j e c t e d  
i n c r e a s e d  h e a l t h  c a r e  e x p e n d i t u r e s  t o  a n  i n c r e a s e  i n  u t i l i z a t i o n .  T h i s  
p r e s u m a b l y  a s s u m e s  t h a t  p h y s i c i a n s  w o u l d  b e  s u c c e s s f u l  i n  n e g o t i a t i n g  
a w a y  a n y  u t i l i z a t i o n  r e v i e w .  T h i s  a r g u m e n t  is f l a w e d  b y  s i m p l y  l o o k i n g  a t  
U n i t e d  H e a l t h  C a r e ' s  s c r a p p i n g  o f  t h e i r  i n t e r n a l  u t i l i z a t i o n  r e v i e w  
p r o c e d u r e  r e g a r d i n g  t h e i r  r e v i e w  o f  m e d i c a l  t r e a t m e n t  d e c i s i o n s  m a d e  b y  
t h e  p h y s i c i a n s  p r o v i d i n g  t h e  c a r e  ( s e e  a t t a c h e d  n e w s  a r t i c l e ) .  U n i t e d  
H e a l t h  C a r e  w a s  s p e n d i n g  u p w a r d s  o f  £100  m i l l i o n / y e a r  o n  t h e  r e v i e w  
p r o c e s s .  S u c h  a  r e v i e w  p r o c e s s  s t i l l  h a s  m e r i t  b u t  i t  m u s t  b e  t a r g e t e d  t o  
o n l y  t h o s e  s i t u a t i o n s  t h a t  w a r r a n t  a p p r o p r i a t e  i n t e r n a l  u t i l i z a t i o n  r e v i e w .

N e g o t i a t i o n s  a l l o w e d  f o r  i n  t h i s  b i l l  a r e  v o l u n t a r y .  T h e  h e a l t h  p l a n  d o e s n ' t  
e v e n  h a v e  t o  c o m e  t o  t h e  t a b l e .  T h e  n e g o t i a t i o n s  a r e  n o n - b i n d i n g .  E i t h e r  
p a r t y  c a n  s t o p  a t  a n y  t i m e  w i t h o u t  p e n a l t y ,  a n d  t h e  h e a l t h  p l a n  r e m a i n s  
f r e e  t o  c o n t r a c t  w i t h  o r  o f f e r  d i f f e r e n t  t e r m s  a n d  c o n d i t i o n s  t o  i n d i v i d u a l  
p h y s i c i a n s .

R e m e m b e r ,  t h e  A t t o r n e y  G e n e r a l  m u s t  e n s u r e  t h a t  t h e r e  is a d e q u a t e  
c o m p e t i t i o n  r e m a i n i n g  i n  t h e  m a r k e t p l a c e .  S o  a n y  g r o u p  o f  p h y s i c i a n s  
a s k i n g  p e r m i s s i o n  t o  n e g o t i a t e  w i t h  a  p l a n  c a n n o t  b e  s o  l a r g e  o r  c o n t a i n  
s u c h  a  l a r g e  c o m p o n e n t  o f  a  p a r t i c u l a r  s p e c i a l t y  s o  a s  t o  e l i m i n a t e  
c o m p e t i t i o n  i n  t h e  m a r k e t .

E v a n s :  "The Texas legislation allowed physicians to strike or boycott."

F a c t :  A r t i c l e  2 9 .1 0  o f  t h e  T e x a s  l a w  s t a t e s :  "Nothing contained in this 
chapter shall be construed to enable physicians to jointly coordinate any 
cessation, reduction, or limitation of health care services

E v a n s :  " P h y s i c i a n  c o l l e c t i v e  b a r g a i n i n g  l e g i s l a t i o n  is o p p o s e d  b y  t h e  
c h a i r m a n  o f  t h e  F e d e r a l  T r a d e  C o m m i s s i o n ,  R o b e r t  P i t o f s k y ,  w h o  s a y s  t h a t  
c o n f e r r i n g  a  l a b o r  e x e m p t i o n  o n  p h y s i c i a n s  w o u l d  m e r e l y  g r a n t  t h e m  
b r o a d  i m m u n i t y  t o  p r e s e n t  a  u n i f i e d  f r o n t  w h e n  n e g o t i a t i n g  p r i c e  a n d  
o t h e r  t e r m s  o f  d e a l i n g  w i t h  h e a l t h  p l a n s ,  w i t h o u t  a n y  e f f i c i e n c y  b e n e f i t s  
f o r  c o n s u m e r s  o r  a n y  r e g u l a t o r y  o v e r s i g h t  t o  s a f e g u a r d  t h e  p u b l i c  
i n t e r e s t . "

F a c t :  T h e  F T C  C h a i r m a n  P i t o f s k y  ( a p p o i n t e d  b y  P r e s i d e n t  C l i n t o n )  h a s  
t r a d i t i o n a l l y  o p p o s e d  p e r m i t t i n g  i n d e p e n d e n t l y  p r a c t i c i n g  p h y s i c i a n s  t o  
c o l l e c t i v e l y  n e g o t i a t e  u n d e r  t h e  N a t i o n a l  L a b o r  R e l a t i o n s  A c t .  H o w e v e r ,  
t h i s  i s s u e  is i r r e l e v a n t  t o  t h i s  l e g i s l a t i o n  b e c a u s e  i t  d o e s  n o t  p e r m i t  o r  
r e q u i r e  m a n d a t o r y  c o l l e c t i v e  b a r g a i n i n g  u n d e r  t h e  N L R B ;  n o r  d o e s  i t  a n d  
d o e s  n o t  p e r m i t  p h y s i c i a n s  t o  o r g a n i z e  a s  a  u n i o n  o r  a n y  o t h e r  l a b o r



*

o r g a n i z a t i o n  u n d e r  t h e  N L R A .  I n s t e a d ,  t h i s  l e g i s l a t i o n  a l l o w s  p h y s i c i a n s  
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Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2001 FY 2002 FY  2003 FY 2004 FY  2005 FY 2006
Personal Services 
Travel 
Contractual 
Supplies 
Equipment 
Land & Structures 
Grants & Claims 
Miscellaneous

$53.30 55.0 56.5 58.3 60.2 62.1

1.5 1.5 1.5 1.5 1.5 1.5
5.0
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Fiscal Note Analysis Continued: 
Senate Bill 256 "An Act relating to regulation of managed health care and allowing 
physicians to collectively negotiate with a health care insurer that has substantial market 
power."

Analysis:
4. We anticipate that approximately five hours of work will be needed to enter data into a spreadsheet and 

calculate market share each year as required under Sec. 23.50.020(d)(6).
5. The over 2,000 hours of work to accomplish the contract review and market share calculation will 

require one new range 16 Insurance Analyst II position.



MD/DO Active 815 934
MD/DO Inactive 317 305
DPM-Act/lnact 
PA-C 
MICP 
TOTAL

FY 85 FY 86 FY eT* FY 88 FY 89 FY 90 FY91 FY 92 Fv  93

1089 925 1038 1004 1152 1183

322 255 254 273 263 243

0 0 0 9 11 12

126 138 157 159 186 177

91 100 111 106 119 112

1628 1418 1560 1553 1731 1727

FY 94 FY 95 FY 96 FY 97 FY 98 FY 99

1417 1419 1593 1603 1826 1810
243 262 262 277 266 300

15 13 14 14 15 15

216 200 231 221 255 244

135 134 158 151 191 195

2026 2028 2256 2266 2553 2564

0  
0

0  1 1 o
1 1 1  1 1 1  0

76 85 0
1 3 2 ' 1446 0

* Statistics not available for 1987.
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MD/DO Active 
MD/DO Inactive 
DPM-Act/lnact 
PA-C 
MICP 
TOTAL

FY 85 FY 86 FY 87* FY 88 FY 89 FY 90 FY 91 FY 92 F ^  93

1089 925 1038 1004 1152 1183

322 255 254 273 263 243

0 0 0 9 11 12

126 138 157 159 106 177

91 100 111 105 119 112

1628 1418 1560 1553 1731 1727

FY 94 FY 95 FY 96 FY 97 FY 98 FY 99

1417 1419 1593 1603 1026 1810
243 262 262 277 266 300

15 13 14 14 15 15

216 200 231 221 255 244

135 134 158 151 191 195

2026 2028 2256 2266 2553 2564

815 934 0
317 305 0

0 11 0
111 111 0

78 85 0
1321 1446 0

* Statistics not available for 1987.
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February 18, 2000

Honorable Mike Miller 
State of Alaska 
Senate
State Capital, Room 119 
Juneau, Alaska 99801-1182
RE: SB 256-“Faimess in Health Care Contracting”
Dear Senator Miller:
The Alaska State Medical Association (ASMA) represents Alaska’s patients and the physicians who 
care for them. Thank you for this opportunity to testify on SB 256. It was ASMA, among other 
organizations, that represent physicians that sought the introduction of this bill.
Attached you will Find a copy of a sectional analysis o f SB 256. In this analysis you will see that 
ASMA strongly supports the enactment of this measure. However, several amendments are 
suggested. The major amendment would be to have this act apply to all types o f health plans and 
not just those insured by health care insurers in Alaska. This suggestion would mean that 
physicians would also be allowed to jointly negotiate with large self-insured plans as well. (ASMA 
has already had discussion about this matter with Senator Kelly’s staff prior to the introduction of 
SB 256).
SB 256 would create a more fair and equitable negotiating process between doctors and the large 
and powerful insurance companies. This is not a measure that would allow doctors to strike or 
engaue in any boycott o f services.
ASMA urges you to support SB 256 with the amendments suggested.

Sincerely,

BY: Peter Lawrason, MD, President
FOR: Alaska State Medical Association
cc: Sen. Pete Kelly
JJJ/kms



Senate Bill 256 
“Fairness in Health Care Contracting”

Sectional Analysis

This section adds those provisions o f any physician services contract that are either 
required or currently prohibited. The purpose, theoretically, for this section is to 
provide consistency with the provisions o f HB 211 (Regulation o f Managed Care) 
pertaining to physician services agreements. By including this section, the same 
requirements are in place for physician services contracts arrived at through joint 
negotiations.
AS21.42.175 is not stated correctly in that if would require the disclosure in each 
contract all o f the rates o f compensation for all providers with whom the health care 
insurer contracts. The intent is to have the contract clearly state the rate of 
compensation for the physician who is the party to that contract only. It should read 
as follows:

“ (4) clearly states the rate and method o f compensation for each group 
managed care health plan for which the health care provider is to provide 
health care services for the covered persons;”

It is expected and desired to have SB 256 amended so that it coverr negotiations with 
self-insured groups as well. When this happens, it is suggested that Section 1 not be 
in the form it currently is in. Those provisions in Section 1 should be included in a 
section under AS23.50. Perhaps, they could be included in AS23.50.025 a new 
section titled “Contract Provisions” . The change in this “ lead in”  language could be 
changed to reflect the all inclusiveness (insured and self-insured plans) desired by 
using the term "health benefit plan” instead of the term “managed care entity” . The 
temi “ health benefit plan” is defined in AS21.54.500 (15) and appears to include both 
insured and self-insured plans. (Other editorial changes would need to be made to 
reflect this change as well.)

Section 2
AS23.50.010

AS23.50.010 articulates the reasons for the Legislature to set policy to allow joint 
negations between a group o f competing physicians and a health insurance 
company.

Section 1



AS23.50.Q2Q

AS23.50.020 (a) enumerates those items which may be the subject o f joint 
negotiations. Those items include clinical practice guidelines and coverage 
criteria; respective liability o f physicians and health care insurers; administrative 
procedures that include methods and timing o f payments to physicians; resolution 
despute procedures; patient referral procedures; application o f the reimbursement 
methodologies to be used; quality assurance programs; utilization review 
procedures; and criteria for the selection and termination o f participating 
physicians. Note that this subsection does not allow for negotiation o f fees or 
payments. AS21.050.020 (b) prohibits joint negotiation for those fee or payment 
related items unless the conditions o f AS21.050.020 (c) are met.
AS21.050.020 (b) prohibits joint negotiations involving fees or prices for 
services; the conversion-factor in a RBRVS type payment methodology; amounts 
o f discount on the physician’s services; and dollar amounts for a “ capitation” 
basis o f payment. However, it still allows physicians to jointly and collectively 
petitions the government for change in law that provides for payment to doctors 
under a governmental program (e.g., Medicaid).
The exception is made to allow for joint negotiation for those fee items listed in 
AS21.050.020 (b) when a health insurer has “ substantial market power” .
AS21.050.020 (c) defines substantial market power when an insurer has more 
than 15% o f the market place as measured ’„y the number o f people covered. 
Included in the numbers o f people covered are those covered under Medicare and 
Medicaid if an insurer provides any claim payment services for the government 
for those programs. The concept is based in that all “ bodies” covered and threats 
o f not contracting with a certain physician are based on the deleterious effect on a 
physician’s practice by removing those patents from his/her practice.
Enumerating the persons covered may be difficult for the Division of Insurance,
In fact, it is impossible for the Division o f Insurance to compel self-insureds to 
provide it with those data, in one state currently addressing the State Action 
Doctrine exception issue (California), it is being considered to just require all 
health plans to negotiate with physicians without having to prove the “substantial 
market power” percentage. (Obviously this would allow physicians to still jointly 
negotiate and under active state oversight). The reason for this is that it is clear in 
California that less than 10 health plans dominate its market place. It is perceived 
that less than 6  health plans dominate Alaska’s marketplace. One suggestion 
would be to make the negotiations a requirement but with a ‘ rebuttable 
presumption” that a particular health insurer could make that it does not have 
“ substantial market power” as defined as a market share that exceeds 15%.
AS21.050 (d) sets out the criteria for how those collective rights are to be carried 
out by the physicians jointly negotiating. The core provision is that negotiations 
arc to be conducted through an “authorized third parly” who will negotiate on 
behalf o f the physicians who have joined together for that purpose. Conceivably,

2



that person acting as the authorized third party representative eouid be an IP A, a 
lawyer, a physician, a specialty medical society, a local medical association, a 
state medical association, etc. It is presumed a contractual relationship will exist 
between the represented physicians and the authorized third party that 
memorializes the obligations and requirements o f the parties. This subsection 
states that the physicians who have joined for the purpose o f negotiation may 
communicate with their authorized third party about terms and conditions, which 
are to be negotiated. The authorized third party is the sole person who is to 
negotiate on behalf o f the doctors. Subsection (5) o f this section may provide 
some confusion in that it would appear to defeat the purpose o f the joint 
negotiations. The intent of subsection (5) is to provide, for example, for different 
rates o f reimbursement to be included for different specialties. (For example, 
anesthesiologists are typically reimbursed in a different manner than a surgeon 
and-both may be in the same group o f physicians engaged in joint negotiations.) 
Generally, an authorized third party may not represent more than 30% o f the 
physicians in a particular geographic area. However, if an insurer or health plan 
has 5% or more market penetration in a geographic area, then an authorized third 
party may represent more than 30% of the physicians. Obviously, the concern 
would be that physicians represented in great numbers would dictate the terms of 
a contract to an insurer or health plan. By the same token, for example, it would 
be unfair for a specialist, who is the only one in a particular area, not be able to 
join with other physicians to jointly negotiate. This is an area that active state 
oversight would be necessary so that a fair result for tne general public would be 
the outcome.
AS2) .050.020 (e) sets out what a person desiring to act as an authorized third 
party needs to do in order to act in that capacity. In short, the authorized third 
party needs to register with the Commissioner o f Labor and Workforce 
Development. That registration requires an identification o f the authorized third 
party and how that person intends to operate. It is presumed that this would 
include a detailed plan o f operation along with the contract that it has entered into 
with the group o f physicians to be represented. This must be done for each 
physician service contract that the authorized third party wishes to jointly 
negotiate on behalf o f the physicians represented. The efficiencies or benefits that 
are expected to be achieved must be identified. The authorized third party is 
required to report to the Commissioner o f Labor if a health care insurer or health 
plan declines to negotiate or terminates a negotiation within 14 days of receiving 
that decision. Also, if an insurer or health plan fails to respond within 14 days o f 
a request for negotiation, that fast also needs to be reported to the Commissioner.
AS21.050.020 (0  requires the Commissioner, with the advice o f the Attorney 
General, to either approve or disapprove a negotiated contract within 30 days of 
when it is presented. If it is disapproved, the Commissioner must give a written 
explanation o f the deficiencies and how they could be corrected.



AS21.050.020 (g) prohibits the physicians represented from acting together in 
response to a report from their authorized third party regarding its discussion or 
negotiation with a health care insurer or health plan. The authorized third party 
has a duty to wam the physicians represented of the potential o f legal action under 
state and federal anti-trust laws for exceeding the authority granted by this 
measure.
AS21.050.020 (h) limits the terms o f any contract negotiated to 5 years. It is 
expected that terms of actual contracts will be for less than 5 years.
AS21.050.020 (i) keeps all documents relating to joint negotiations, that would 
come from both the physicians and insurers or health plans, confidential and not 
subject to public inspection.

AS23.50.030
AS23.50.030 creates a fee mechanism to cover the State’s cost o f providing its 
active oversight o f the joint negotiation authorized by this bill. The fee is to be 
reflective o f the actual costs that the State incurs. The Commissioner sets the fees 
by regulation and must report on the fees each year to the Office o f Management 
and Budget. At least one other state in dealing with a “ State Action Doctrine’’ 
exception (California) charges the regulatory costs to the health care insurers and 
health plans on a pro-rata share based on their market share. Theoretically, the 
cost should be the same without regard to who pays it. If the physicians pay it via 
their authorized third party, then they will negotiate sufficient payment levels to 
cover that cost. Conversely, if the insurers and health plans pay it, then they will 
negotiate a sufficiently lower payment level to cover that cost. The issue is what 
is the most efficient and fair method to cover the cost. Obviously, the physician 
community will not be supportive o f a fee mechanism that requires a payment 
upfront only to have an insurer decline to negotiate and not receive any refund.

AS23.50.040
AS23.50.040 allows the Commissioner o f Labor and Workforce Development to 
adopt regulations to implement this law.

AS23.50.099
AS23.50.099 is the definition section and contains the definition of the terms 
“ authorized third party” , “ commissioner” , and “health care insurer” . These 
definitions arc straightforward and unambiguous. This section will be expanded 
if the SB 256 is amended to also include self-insured health plans. For example, 
the term “health benefit plan” would need to be defined as it is in AS 21.54.500 
(15).

Section 3

4



This section is needed to provide for joint negotiation by physicians under the “ State 
Action Doctrine”  exemption under Alaska’s laws pertaining to competitive practices 
and regulation o f competition.
JJJ/kms
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TESTIMONY ON SENATE BILL 256 
ALASKA SENATE HESS COMMITTEE

February 21, 2000

My name is Gordon Evans and I represent the Health 

Insurance Association of America ("HIAA"), which is a trade 

association of the nation's leading commercial health insurance 

companies which provide health insurance for approximately 55 

million Americans.

Thank you, Mr. Chairman, for providing an opportunity to 

present HIAA's position on Senate Bill 256. HIAA opposes SB 256 

for two simple reasons —  first, giving physicians an antitrust 

waiver would deny consumers choice, quality, and affordability; 

and second, health care costs would increase significantly for 

both the public and private sectors.

In the past year, there has been significant debate at 

both the federal and state level about physician collective 

bargaining or physician antitrust waivers. Despite differences 

among the various proposals, there are four incontrovertible 

facts:

* Quality is not the driving force behind the physician 

collective bargaining movement —  it's economics. Legitimate 

mechanisms already exist within the boundaries of current 

antitrust law under which health care providers can and do 

collaborate and negotiate with health plans, patients, and others 

on clinical or quality of care issues or other concerns they may 

have regarding the impact of managed care on the quality of care.



* Second —  Consolidation among health plans has been 

and continues to be subject to rigorous antitrust scrutiny, at 

both the state and federal levels.

* Third —  Antitrust waiver legislation is 

anti-competitive and would raise costs_ for health care programs 

financed by both the public and private sectors —  through 

Medicare, Medicaid, and other government programs, as well as 

employer- and union-sponsored plans.

* Fourth —  Legislation at either the state or federal 

levels will be costly. For example, if legislation such as that 

proposed at the federal level (H.R. 1304 by Congressman Campbell) 

were to become law, health care premiums in the private sector 

would increase by 6 to 11 percent. Total annual personal health 

care spending would rise up to $80 billion annually. These added 

costs v/ould be paid for by consumers, employers, and taxpayers, 

without any improvement in the quality of patient care. Or, at 

least 1.2 to 2.4 million more Americans would be uninsured.

Physicians, who are already among the nation's highest 

paid professionals, are among the least likely Americans to need 

the benefits of unionization. Over the last decade, as managed 

care has grown, physician incomes have increased more than 77 

percent, with a median net income in 1997 of $199,600. Antitrust 

waivers or some other form of the special treatment that they are 

seeking through Senate Bill 256, would effectively allow 

physicians to further increase their salaries.

Page 2



Moreover, the reality is that physicians are not seeking 

to form real unions. Rather, they seek to form unrestricted 

collective bargaining units without the regulatory oversight that 

all unions are subject to.

Physicians are asking state ajid federal governments for 

unique legal rights, to. engage in conduct that would otherwise be 

per se illegal under the antitrust laws. Granting physicians, 

whether as physician employees or as independent contractors, 

special waivers to collectively b; 'gain and set prices, without 

regulatory oversight fundamental to the very concept of 

unionization, is unwarranted, not to mention detrimental to 

consumers.

Physician collective bargaining legislation is opposed 

by the chairman of the Federal Trade Commission, Robert Pitofsky, 

who says that conferring a labor exemption on physicians "would 

merely grant them broad immunity to present a 'unified front1 

when negotiating price and other terms of dealing with health 

plans, without any efficiency benefits for consumers or any 

regulatory oversight to safeguard the public interest."

Much has been made of the growth and consolidation of 

managed care organizations. In fact, physicians cite this as one 

of the reasons why they need antitrust waiters. Under current 

law, consolidation among health plans and insurers is subject to 

rigorous antitrust scrutiny at both the state and federal levels.

Page 3



The health insurance industry continues to remain very 

competitive, making it improbable —  if not impossible —  for any 

one plan to be able to exercise significant market power in its 

negotiations with health care providers.

In conclusion, Mr. Chairman, collective bargaining for 

physicians truly would- serve to benefit the few at the expense of 

consumers and taxpayers. It would level a devastating blow to 

the health care system and the success that market competition 

has achieved in limiting health-care inflation.

##
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■  A n c h o r a g e :  G a s t r o e n t e r o l o g y ,  

O t o l a r y n g o l o g y ,  C a r d i o v a s c u l a r  
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P h y s i c i a n  b i l l  B C B S A K  d i r e c t l y :  n o t  
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M a n a g e m e n t  p r o g r a m



The Terms continued:
s  P h y s i c i a n  a g r e e s  t o  r e f e r  t o  

n e t w o r k  p r o v i d e r s :  “ T h e  P r o v i d e r  

w i l l  a d m i t  o r  a r r a n g e  f o r  a d m i s s i o n  

o f  P r e f e r r e d  E n r o l l e e s  o n l y  t o  

P r e f e r r e d  H o s p i t a l s  p r o v i d e d  t h a t  

o n e  i s  l o c a l l y  a v a i l a b l e  a n d ,  i n  t h e  

p r o f e s s i o n a l  j u d g e m e n t  o f  t h e  

P r o v i d e r ,  a d m i s s i o n  t o  o r  

t r e a t m e n t  a t  t h e  P r e f e r r e d  h o s p i t a l  

w i l l  a d e q u a t e l y  p r o v i d e  t h e  

e n r o l l e e ’ s  m e d i c a l  c a r e  n e e d s . ”



The Terms continued:
■  P h y s i c i a n  a g r e e s  n o t  t o  b i l l  

m e m b e r  f o r  a m o u n t s ,  i f  a n y ,  w h i c h  

e x c e e d  U s u a l ,  R e a s o n a b l e  a n d  

C u s t o m a r y  c h a r g e s .

■  T e r m i n a t i o n  b y  e i t h e r  p a r t y  w i t h o u t  

c a u s e  w i t h  3 0  d a y s  n o t i c e

m  A b o v e  a r e  s t a n d a r d  t e r m s .  M a n y  

p h y s i c i a n s  h a v e  n e g o t i a t e d  

s p e c i a l  t e r m s ,
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How does reimbursement work?
a  I f  c h a r g e  b e l o w  t h e  9 0 t h  p e r c e n t i l e ,  

f u l l  c h a r g e  a l l o w e d .

a  I f  c h a r g e  a t  o r  a b o v e  t h e  9 0 t h  

p e r c e n t i l e ,  9 0 t h  p e r c e n t i l e  a l l o w e d .

a  P h y s i c i a n  a g r e e s  n o t  t o  b i l l  

m e m b e r  f o r  a m o u n t s  o v e r  9 0 t h  

p e r c e n t i l e .
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■  W e  i d e n t i f y  p h y s i c i a n s  f o r  

d i s c u s s i o n

♦  M e m b e r  r e q u e s t s

♦  “ h o l e s ” i n  n e t w o r k

■  O f t e n  p h y s i c i a n s  c o n t a c t  u s

■  M a k e  c o n t a c t ;  i n f o r m a t i o n  f o r  

c o n s i d e r a t i o n

♦  N o t  i n t e r e s t e d  -  3 3

♦  W i s h  m o r e  i n f o r m a t i o n  -  9 1

♦  A g r e e m e n t  r e a c h e d  - 1 5

The Process:



R u l e s  d e t e r m i n e d  b y  F e d e r a l  

O f f i c e  o f  P e r s o n n e l  M a n a g e m e n t  

i n  B a l t i m o r e

B C B S A K  r e q u i r e d  t o  a d m i n i s t e r  

a c c o r d i n g  t o  F e d e r a l  r u l e s

I f  c o n t r a c t e d ,  r e i m b u r s e d  9 5 %  o r  

A K  U C R

I f  n o t  c o n t r a c t e d ,  r e i m b u r s e d  7 5 %  

o f  M e d i c a r e  r a t e s



A l a s k a  S t a t e  L e g i s l a t u r e

S e n a t o r  P e t e  K e l l y

Juneau, Alaska 99801 
Phone: (907)465-2327 
Fax: (907)465-5241

Session
Capitol Building, Room 510

Interim
119 N. Cushman St. Suite 201

Fairbanks, AK 99701 
Phone: (907) 456-S161 

Fax: (907)451-9293

Senate Bill 256

A n  A ct re la tin g  to reg u la tion  o f  m an a g ed  hea lth  ca re  a n d  
a llow ing p hysic ians  to collectively nego tia te  with a h e a l th  ca re  

in s u r e r  th a t  has  su b s ta n t ia l  m a rk e t  pow er

Senate Bill 256 attempts to level the playing field for Alaska’s patients and the physicians who 
care for them.

In a perfect world, equal bargaining power would exist between the medical care providers and 
the health insurers. Big hospitals have more equal bargaining power with the health insurers than 
the typical Alaskan physician in a solo or small group practice. Obviously, a gross inequity in 
bargaining power exists and there is no conceivable way any health insurer will bargain with an 
individual doctor regarding ino. vidual contract provisions other than on a take it or leave it basis. 
The resultant effect is physician service contracts heavily weighted in favor of the insurance 
company. The bottom line is that, in many respects, this adversely affects the care that patients 
receive. For example, requiring a physician to use a lower cost treatment when a higher cost 
treatment may be medically necessary or preventing a physician from discussing alternative 
treatments.

Independent, competing physicians are prevented from any collective action by the federal anti­
trust laws to which, ironically, the insurers arc not subject. This fact plus the market 
concentration of health insurers causes the imbalance in bargaining power. With insurers having 
such a high degree of leverage, a balance of interest no longer exists in the market for health care 
delivery and finance.

Senate Bill 256 can permit independent, competing physicians to collectively negotiate with 
health insurers in regard to the provisions of physician services contracts to provide quality 
health care to Alaskans. When the provisions set forth in SB 256 are met, behavior that would 
otherwise violate the anti-trust laws will be exempt from antitrust scrutiny. The test for 
qualifying exemption varies depending on the identity of the party performing the action in 
question. But SB 256 will still prohibit a group of independent competing physicians from 
striking or otherwise engaging in activities that would result in a boycott.
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Senate Bill 256 
“Fairness in Health Care Contracting” 

Sectional Analysis

Section I

This section adds those provisions of any physician services contract that are either 
required or currently prohibited. The purpose, theoretically, for this section is to 
provide consistency with the provisions of HB 211 (Regulation of Managed Care) 
pertaining to physician services agreements. By including this section, the same 
requirements are in place for physician services contracts arrived at through joint 
negotiations.

AS21.42.175 is not stated correctly in that it would require the disclosure in each 
contract all of the rates of compensation for all providers with whom the health earn 
insurer contracts. The in'cnt is to have the contract clearly state the rate of 
compensation for the pin sician who is the party to that contract only. It should read 
as follows:

"(4) clearly states the rate and method of compensation tor each group 
managed care health plan for which the health care provider is to provide 
health care services for die covered persons;"

It is expected and desired to have SB 256 amended so that it covers negotiations with 
self-insured groups as well. When this happens, ;• is suggested that Section 1 not be 
in the form it currently is in. Those provisions in Section 1 should be included in .1 
section under AS23.50. Perhaps, they could be included in AS23.50.025 a new 
section titled ‘“Contract Provisions". The change in this "lead in" language could be 
changed to reflect the all inclusiveuess (insured and self-insured plans) desired by 
using the term “health benefit plan" instead of the lenn “managed care entity". The 
term "health benefit plan" is defined in AS21.54.500 (15) and appears to include both 
insured and self-insured plans. (Other editorial changes would need to be made to 
reflect this change as well.)

Section 2

AS23.50.0I0

AS23.50.010 articulates the reasons for the Legislature to set policy to allow joint 
negations between a group of competing physicians and a health insurance 
company.

I
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AS23.SG.020

AS23.50.020 (a) enumerates those items which may be the subject of joint 
negotiations. Those items include clinical practice guidelines and coverage 
criteria; respective liability of physicians and health care insurers; administrative 
procedures that include methods and timing of payments to physicians; resolution 
despute procedures; patient referral procedures; application of the reimbursement 
methodologies to be used; quality assurance programs; utilization review 
procedures; and criteria for the selection and termination of participating 
physicians. Note that this subsection does not allow for negotiation of fees or 
payments. AS21.050.020 (b) prohibits joint negotiation for those fee or payment 
related items unless the conditions of AS21.050.020 (c) are met.

A32t.050.020 (b) prohibits joint negotiations involving fees or prices ior 
services; the conversion factor in a RBRVS type payment methodology; amounts 
of discount on the physician’s services; and dollar amounts for a “capitation” 
basis of payment. However, it still allows physicians to jointly and collectively 
petitions the government for a change in law that provides for payment to doctors 
under a governmental program (e.g., Medicaid).

The txccptiun is made to allow for joint negotiation for those fee items listed in 
AS21.050.020 (b) when a health insurer has “substantial market power".
AS21.050.020 (c) defines substantial market power when an insurer has more 
than 15% of the market place as measured by the number of people covered. 
Included in the numbers of people covered are those covered under Medicare and 
Medicaid if  an insurer provides any claim payment services for the government 
for those programs. The concept is based in that all “bodies” covered and threats 
of not contracting with a certain physician are based on the deleterious effect on a 
physician's practice by removing those patents from his/her practice.
Enumerating the persons covered may be difficult for the Division of Insurance.
In fact, it is impossible for the Division of Insurance to compel self-insureds to 
provide it with those data. In one state currently addressing the State Action 
Doctrine exception issue (California), it is being considered to just require all 
health plans to negotiate with physicians without having to prove the “substantial 
market power” percentage. (Obviously this would allow physicians to still jointly 
negotiate and under active state oversight). The reason for this is that it is clear in 
California (hat less than 10 health plans dominate its market place. It is perceived 
that less than 6 health plans dominate Alaska’s marketplace. One suggestion 
would be to make the negotiations a requirement but with a “rebuttable 
presumption" that a particular health insurer could make that it does not have 
“substantial market power" as defined as a market share that exceeds 15%.

AS21.050 (d) sets out the criteria for how those collective nghts are tc be carried 
out by the physicians jointly negotiating. The core provision is that negotiations 
are to be conducted through an “authorized third party" who will negotiate on 
behalf of the physicians who have joined together for that, purpose. Conceivably,



F e b  1 5  CJU 1 0 : 5 2 a H la s K a  fa t  n e b  H s s n a iJV  b fa l  2 Ubfa

f l #

that person acting as the authorized third party representative could be an IP A. a 
lawyer, a physician, a specially medical society, a local medical association, a 
stale medical association, etc, It is presumed a contractual relationshiD will exist 
between the represented physicians and the authorized third party that 
memorializes the obligations and requirements o f the parties. This subsection 
states that the physicians who have joined l'or the purpose of negotiation may 
communicate with their authorized third party about terms and conditions, which 
are to be negotiated. The authorized third party is the sole person who is to 
negotiate on behalf of the doctors. Subsection (5) of this section may provide 
some confusion in that it would appear to defeat the purpose of the joint 
negotiations. The intent of subsection (5) is to provide, for example, for different 
rates of reimbursement to be included for different specialties. (For example, 
anesthesiologists are typically reimbursed in a different manner than a surgeon 
and both may be in the same group of physicians engaged in joint negotiations.) 
Generally, an authorized third party may not represent more than 30% of the 
physicians in a particular geographic area. However, if an insurer or health plan 
has 5% or more market penetration in a geographic area, then an authorized third 
party may represent more than 30% of the physicians. Obviously, the concern 
would be that physicians represented in great numbers would dictate the terms of 
a contract to an insurer or health plan. By the same token, for example, it would 
be unfair for a specialist, who is the only one in a particular area, not be able to 
join with other physicians to jointly negotiate. This is an area that active state 
oversight would be necessary so that a fair result for the general public would be 
(lie outcome.

AS21.050.020 (e) sets out what a person desiring to act as an authorized third 
party needs to do in order to act in that capacity. In short, the authorized third 
party needs to register with the Commissioner of Labor and Workforce 
Development. That registration requires an identification of the authorized third 
party and how- that person intends to operate. It is presumed that this would 
include a detailed plan of operation along with the contract that it has entered into 
with the group of physicians to be represented. This must be done for each 
physician service contract that the authorized third parry wishes to jointly 
negotiate on behalf o f the physicians represented. The efficiencies or benefits that 
are expected to be achieved must be identified. The authorized tlu'rd party is 
required to report to the Commissioner o f Labor if a health care insurer or health 
plan declines to negotiate or terminates a negotiation within 14 days of receiving 
that decision. Also, if an insurer or health plan fails to respond within 14 days of 
a request for negotiation, that fast also needs to be reported to the Commissioner.

AS21.050.020 (f) requires the Commissioner, with the advice oflhe Aitoriiev 
Genera), to either approve or disapprove a negotiated contract within 30 days of 
when it is presented. If ii is disapproved, the Commissioner must give a written 
explanation of the deficiencies and how they could be corrected.

3
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AS21.050.020 (g) prohibits the physicians represented from acting together in 
response to a report from their authorized third party regarding its discussion or 
negotiation with a health care insurer or health plan. The authorized third party 
has a duty to warn the physicians represented of the potential oflcgai action under­
state and federal anti-trust laws for exceeding the authority granted by this 
measure.

AS21.050.020 (h) limits the terms o f any contract negotiated to 5 years. It is 
expected that terms o f actual contracts will be for less than 5 years.

AS21.050.020 (i) keeps all documents relating to joint negotiations, that would 
come from both the physicians and insurers or health plans, confidential and not 
subject to public inspection.

AS23.50.030

AS23.50.030 creates a fee mechanism to cover the State's cost of providing its 
active oversight of the joint negotiation authorized by this bill. The fee is to be 
reflective o f the actual costs that the State incurs. The Commissioner sets the fees 
by regulation and must report on the fees each year to the Office of Management 
and Budget. At least one other state in dealing with a “State Action Doctrine" 
exception (California; charges the regulatory' costs to the health care insurers and 
health plans on a pro-rata sliare based on their market share. Theoretically, the 
cost should be the same without regard to who pays it. If the physicians pay it ^ia 
their authorized third party, then they will negotiate sufficient payment levels to 
cover that cost. Conversely, if the insurers and health plans pay it, then they will 
negotiate a sufficiently lower payment level to cover that cost. The issue is what 
is the most efficient and fair method to cover tire cost. Obviously, the physician 
community will not be supportive of a fee mechanism that requires a payment 
upfront only to have an insurer decline to negotiate and not receive any refund.

AS23.50.040

AS23.50.040 allows the Commissioner of Labor and Workforce Development to 
adopt regulations to implement this law.

A S23 .50 .0 99

AS23.50.099 is the definition section and contains the definition o f the terms 
“authorized third patty”, “commissioner”, and “health care insurer”. These 
definitions are straightforward and unambiguous. This section will be expanded 
if the SB 256 is amended to also include self-insured health plans, for example, 
tiic term “health benefit plan” would need to be defined as it is in AS 21.54.500 
(15).

Section 3
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This section is needed to provide for joint negotiation by physicians under the "State 
Action Doctrine" exemption under Alaska’s laws pertaining to competitive practices 
and regulation o f competition.

JJJ/kms
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A n t i t r u s t  R e l i e f  

Egregious Contract C lauses
The C am pbe ll bill w ou ld a llow  physicians to jointly negotiate against such c lauses

T h e  “ C h e a p e s t ”  C a r e
T h i s  c l a u s e  a l l o w s  t h e  p l a n  t o  r e s t r i c t  c a r e  t o  t h e  c h e a p e s t  t r e a t m e n t s ,  n o t  t h e  b e s t  o r  m o s t  a p p r o p r i a t e  f o r  t h e  

p a t i e n t .

“ M e d i c a l  n e c e s s i t y  m e a n s  t h e  S H O R T E S T ,  L E A S T  E X P E N S I V E ,  O R  L E A S T  I N T E N S E  L E V E L  

o f  t r e a t m e n t ,  c a r e  o r  s e r v i c e  r e n d e r e d ,  o r  s u p p l y  p r o v i d e d ,  a s  d e t e r m i n e d  b y  u s  [ h e a l t h  p l a n ] ,  t o  

t h e  e x t e n t  r e q u i r e d  t o  d i a g n o s e  o r  t r e a t  a n  i n j u r y  o r  s i c k n e s s .  [ E m p h a s i s  a d d e d ]  ( A m e r i c a n  

M e d i c a l  S e c u r i t y ,  I n c . ,  p l a n  s u p e r v i s o r  a n d  a d m i n i s t r a t o r  f o r  s e l f - f u n d e d  e m p l o y e e  b e n e f i t  p l a n )

T h e  “ F a l l  G u y ”
H e a l t h  p l a n s  s h i f t  l i a b i l i t y  t o  p h y s i c i a n s  f o r  p a t i e n t  h a r m  c a u s e d  b y  t h e  p l a n ’ s  o w n  a c t i o n s .  T a k e n  t o g e t h e r  

t h e s e  t h r e e  c l a u s e s  e f f e c t i v e l y  r e q u i r e  p h y s i c i a n s  t o  c o m p l y  w i t h  t h e  p l a n ' s  d e c i s i o n s  a n d  p o l i c i e s  -  t h a t  d i r e c t l y  

a f f e c t  t h e  q u a l i t y  o f  p a t i e n t  c a r e  -  w h i l e  t h e  p l a n  a v o i d s  l e g a l  l i a b i l i t y  f o r  t h e m .

" P r o v i d e r  a g r e e s  t o  p a r t i c i p a t e  i n ,  c o o p e r a t e  w i t h  a n d  c o m p l y  w i t h  a l l  d e c i s i o n s  r e n d e r e d  i n  

c o n n e c t i o n  w i t h  [ h e a l t h  p l a n ' s ]  U t i l i z a t i o n  M a n a g e m e n t  P r o g r a m . . . "

“ P r o v i d e r  a g r e e s  t o  r e n d e r  C o v e r e d  S e r v i c e s  t o  B e n e f i c i a r i e s , . . i n  a c c o r d a n c e  w i t h . . .  t h e  c l i n i c a l  

q u a l i t y  o f  c a r e  a n d  p e r f o r m a n c e  s t a n d a r d s  t h a t  a r e  p r o f e s s i o n a l l y  r e c o g n i z e d  a n d o r  a c c e p t e d  b y  

[ h e a l t h  p l a n ] . ”  -  n o t  n e c e s s a r i l y  t h e  p h y s i c i a n

" P R O V I D E R  S H A L L  B E  S O L E L Y  R E S P O N S I B L E  f o r  t h e  q u a l i t y  o f  C o v e r e d  S e r v i c e s  r e n d e r e d  t o  

b e n e f i c i a r i e s . "  [ E m p h a s i s  a d d e d ]

( I n d e p e n d e n c e  B l u e  C r o s s  p .  2 ,  C l a u s e  1 . 1 3 ,  p . 4 ,  C l a u s e  2 . 2 ( a ) .  a n d  p . 5 ,  C l a u s e  2 . 7  a n d  2 . 1 0 )

P a s s  T h e  B u c k
H e a l t h  p l a n s  s h i f t  r e s p o n s i b i l i t y  t o  p h y s i c i a n s  f o r  t h e i r  o w n  b r e a c h e s  o f  c o n f i d e n t i a l i t y .

" P r o v i d e r  a g r e e s  t o  d e f e n d ,  h o l d  h a r m l e s s  a n d  i n d e m n i f y  C o m p a n y  a n d  i t s  o f f i c e r s ,  s h a r e h o l d e r s ,  

e m p l o y e e s ,  a g e n t s  a n d  s u b a g e n t s  f r o m  a n y  a n d  a l l  c l a i m s ,  c a u s e s  o f  a c t i o n ,  l a w s u i t s ,  l i a b i l i t i e s ,  
d a m a g e s  a n d  e x p e n s e s  . . . a r i s i n g  f r o m  o r  r e l a t i n g  t o  a n y  r e l e a s e  o r  d i s c l o s u r e  M A D E  B Y  

C O M P A N Y . . . "  [ e m p h a s i s  a d d e d ]  ( W e l l m a r k  B l u e  C r o s s / B l u e  S h i e l d  o f  I o w a  p .  1 0 ,  c l a u s e  1 0 . 4 )

T h e  G r e a t  “ U n k n o w n ”
P h y s i c i a n s  a r e  f o r c e d  t o  a g r e e  t o  t e r m s  w i t h o u t  k n o w i n g  w h a t  t h e y  w i l l  b e .  I n  t h i s  e x a m p l e ,  t h e  h e a l t h  p l a n  

w o u l d  f o r c e  a  p h y s i c i a n  t o  p a r t i c i p a t e  i n  a  p l a n  w i t h o u t  k n o w i n g  t h e  t y p e  o f  p l a n ,  t h e  r u l e s  a n d  p r o c e d u r e s ,  t h e  

n u m b e r  o f  p a t i e n t s ,  t h e  p a y m e n t ,  e t c .

" C o m p a n y  r e s e r v e s  t h e  r i g h t  t o  i n t r o d u c e  n e w  P l a n s  d u r i n g  t h e  c o u r s e  o f  t h i s  a g r e e m e n t .

P r o v i d e r  a g r e e s  t h a t  P r o v i d e r  w i l l  p r o v i d e  c o v e r e d  s e r v i c e s  t o  M e m b e r s  o f  s u c h  P l a n s  u n d e r  
a p p l i c a b l e  c o m p e n s a t i o n  a r r a n g e m e n t s  d e t e r m i n e d  b y  c o m p a n y . "  ( A e t n a  S p e c i a l i s t  P h y s i c i a n  

A g r e e m e n t ,  c l a u s e  8 . 2 )

h t tp : / /w w w .a m a -a s s n .O rg /a m a /b a s ic 7 a r t ic le /0 ,1 0 5 9 ,2 0 1 -5 6 2 -0 ,0 0 . h tm l 0 2 /0 8 /2 0 0 0
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O u r  W a y  o r  th e  H ig h w a y !
H e a l t h  P l a n s  c a n  u n i l a t e r a l l y  c h a n g e  t h e  c o n t r a c t  t e r m s  a t  a n y  t i m e  w i t h o u t  p h y s i c i a n  c o n s e n t :

" B L U E  C R O S S  h a s  e s t a b l i s h e d  a  U t i l i z a t i o n  R e v i e w  ( U R )  p r o g r a m  w h i c h  s h a l l  s e e k  t o  a s s u r e  
t h a t  H o s p i t a l  S e r v i c e s  o r  M e d i c a l  S e r v i c e s  p r o v i d e d  t o  M e m b e r s  a r e  M e d i c a l l y  N e c e s s a r y .  T h e  

U t i l i z a t i o n  R e v i e w  s h a l l  f o l l o w  t h e  p r o c e d u r e s  d e s c r i b e d  o n  E x h i b i t  C ,  a t t a c h e d  t o  a n d  m a d e  p a r t  
o f  t h i s  A g r e e m e n t .  B L U E  C R O S S  m a y  c h a n g e  U R  p r o c e d u r e s  b y  d e l i v e r i n g  a m e n d m e n t s  t o .  o r  a  

r e p l a c e m e n t  f o r .  E x h i b i t  C  a t  l e a s t  t h i r t y  ( 3 0 )  d a y s  p r i o r  t o  i m p l e m e n t a t i o n . ”  ( B l u e  C r o s s  o f  

C a l i f o r n i a  P r u d e n t  B u y e r  P l a n ,  c l a u s e  7 . 1 )

S u r p r is e l
C h a n g e s  c a n  b e  m a d e  a t  a n y  t i m e  w i t h o u t  n o t i c e :

" P r o v i d e r  a g r e e s :  a )  T o  p a r t i c i p a t e ,  a s  r e q u e s t e d ,  a n d  t o  a b i d e  b y  C o m p a n y ' s  u t i l i z a t i o n  r e v i e w ,  

p a t i e n t  m a n a g e m e n t ,  q u a l i t y  i m p r o v e m e n t  p r o g r a m s ,  a n d  a l l  o t h e r  r e l a t e d  p r o g r a m s  ( A S  
M O D I F I E D  F R O M  T I M E  T O  T I M E )  a n d  d e c i s i o n s  w i t h  r e s p e c t  t o  a l l  m e m b e r s . ”  ( A e t n a  S p e c i a l i s t  

P h y s i c i a n  A g r e e m e n t ,  c l a u s e  4 . 2 )

N o  c o m p e t it io n
H e a l t h  P l a n s  p r e v e n t  p h y s i c i a n s  f r o m  a c c e p t i n g  a n y  n e w  p a t i e n t s  f r o m  c o m p e t i n g  h e a l t h  p l a n s .

" T o  p r e v e n t  d i s c r i m i n a t i o n  a g a i n s t  C o m p a n y  o r  i t s  m e m b e r s ,  f o r  s u c h  t i m e  a s  p r o v i d e r  d e c l i n e s  t o  

a c c e p t  n e w  m e m b e r s  a s  p a t i e n t s ,  p r o v i d e r  s h a l l  n o t  a c c e p t  a s  p a t i e n t s  a d d i t i o n a l  m e m b e r s  f r o m  

a n y  o t h e r  h e a l t h  m a i n t e n a n c e  o r g a n i z a t i o n . "  ( A e t n a  p r o p o s e d  P r i m a r y  C a r e  P h y s i c i a n  

A g r e e m e n t ,  p a r a g r a p h  1 . 2 )

“ L e m o n  L a w s ”
H e a l t h  P l a n s  i n s i s t  u p o n  c o n t r a c t s  t h a t  d o  n o t  d i s c l o s e  e s s e n t i a l  t e r m s -  o n e  w a y  i s  t o  r e f u s e  t o  d i s c l o s e  

r e i m b u r s e m e n t  r a t e s  a n d  b e t t e r  y e t ,  r e t a i n  t h e  u g h t  t o  c h a n g e  t h e m  a t  a n y  t i m e :

" C o m p a n y  s h a l l . . .  p a y  P r o v i d e r  f o r  [ s e r v i c e s ]  r e n d e r e d  t o  M e m b e r s  i n  a c c o r d a n c e  w i t h :  ( a )  t h e  

T H E N - C U R R E N T  C o m p a n y  R e a s o n a b l e ,  E q u i t a b l e  F e e  S c h e d u l e  ( R E F ) ;  o r  ( b )  t h e  

c o m p e n s a t i o n  a r r a n g e m e n t  T H E N  I N  E F F E C T  a s  a p p l i c a b l e  t o  s u c h  M e m b e r ’ s  P l a n s ;  e i t h e r  o f  

w h i c h  m a y  b e  m o d i f i e d  f r o m  t i m e  t o  t i m e  b y  c o m p a n y . "  [ E m p h a s i s  a d d e d ]  ( A e t n a  S p e c i a l i s t  

P h y s i c i a n  A g r e e m e n t ,  c l a u s e  3 . 1 )

P a t ie n ts  - D o n ’t B o th e r  A s k in g l
G a g  p r a c t i c e s  p r e v e n t  p h y s i c i a n s  f r o m  d i s c u s s i n g  t r e a t m e n t  o p t i o n s  w i t h  t h e i r  p a t i e n t s  i f  t h e r e  i s  a  c h a n c e  t h a t  

t h e  h e a l t h  p l a n  w o n ’ t p a y :

" P r o v i d e r  s h a l l  n o t  p r o v i d e  o r  t h r e a t e n  t o  p r o v i d e  i n f e r i o r  c a r e  o r  i m p l y  t o  m e m b e r s  t h a t  t h e i r  c a r e  

o r  a c c e s s  t o  c a r e  w i l l  b e  i n f e r i o r  d u e  t o  t h e  s o u r c e  o f  p a y m e n t . "  ( A e t n a  S p e c i a l i s t  P h y s i c i a n  

A g r e e m e n t  p .  2 ,  c l a u s e  1 . 2 )

R e t u r n  t o  r e g u l a r  v e r s i o n  

P u b lis h e d  F e b  3 2000
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A m e r i c a n  M e d i c a l  A s s o c i a t i o n
Physicians dedicated to the health of America

M em o to: Executive Directors
State G overnment Affairs Contacts 

State Medical Societies 
National Medical Specialty Societies

From: Ross N. Rubin, Vice President ( f i t '

Legislative Affairs

Rebecca A. Cemy, Director { f t  

D ivision o f  State Legislation

Date: February 17, 1999

Subject: A M A  M odel State Legislation on State Action Doctrine

As you know, one o f  the main focuses o f  the Association has been to identify strategies 
to help physicians achieve greater bargaining leverage against health plans. This is 
particularly im portant in the current health care market, where health plans have am assed 
enough market leverage to  virtually dictate the term s o f  the contracts they offer 
physicians. To many physicians, the “strength in numbers” derived from coming 
together to negotiate fees and other contractual term s is the most obvious way to  achieve 
favorable contracts with health plans. The antitrust laws, however, present a major 
roadblock to physicians, in that they prohibit physicians from coming together to bargain 
collectively with health plans and other payers.

At the June 1998 meeting, the House o f D elegates adopted Resolution 258. Resolution 
258 called upon the Association to develop a negotiating unit, within organized m edicine 
and w ith  no affiliation with national trade unions, free o f  antitrust constraints for all o f  its 
members in order to help level the playing field w ith health care payors. A t the 
Decem ber, 1998 meeting, the House adopted Board o f  Trustees Report 14, which in part 
calls upon the A ssociation continue to identify ways in which collaboration by physicians 
can benefit the public and to  inform antitrust enforcem ent agencies o f these findings. In 
addition, Board o f  Trustees Report 14 asked the Association to examine the feasibility o f  
drafting model state legislation and, if  appropriate, draft such legislation for 
dissemination. T h e  A M A  C o u n c i l  o n  L e g i s l a t i o n  c o n s i d e r e d  a n d  a p p r o v e d  m o d e l  s t a t e  

l e g i s la t i o n  o n  th e  s ta t e  a c t i o n  d o c t r in e  a t  i t s  J a n u a r y  1 9 9 9  m e e t in g .  T h e  A M A  B o a r d  o f  

T r u s te e s  a d o p t e d  th e  m o d e l  s ta te  l e g i s la t io n  d u r i n g  i t s  F e b r u a r y  1 9 9 9  m e e t in g .

Enclosed you will find 1) a summary o f  the state action doctrine as it pertains to 
collective negotiation am ong physicians, including a discussion o f  the W ashington state 
law on this issue, and 2) model state legislation relating to state action doctrine recently 
approved by the A M A ’s Board o f  Trustees. P lease feel free to contact Ross Rubin at 
(312) 464 -  4040 or Rebecca Cemy at (312) 4 6 4 -4 5 0 3  with any questions you may 
have.



STATE ACTION DOCTRINE

The American M edical Association has been working to develop a collective bargaining 
unit, recognized under the National Labor Relations A ct (NLRA), to provide a 
professionally grounded entity for physicians eligible to  organize under tha t Act. The 
Association is also continuing to  support federal legislation to  amend the antitrust laws to  
allow physicians not eligible under the NLRA. It is expected that R epresentative Cam pbell 
will reintroduce his bill soon.

There is, however, an interim  step that in some cases can permit independent physicians to 
negotiate with plans. This step is based on a line o f  cases that creates a “state-action 
doctrine” under the antitrust laws. (Parker v. Brown).

Sum m ary  of the  S ta te  A ction  D octrine

The state action doctrine w as first set forth in a 1943 Supreme Court decision in P a r k e r  v. 
B r o w n .  In general, it states that the a n t itru s t  laws do not apply  to action  by  a  s ta te  
operating  in its sovereign capacity , o r  to  p riv a te  conduct com pelled o r  ap p ro v ed  by 
the state . In  o ther w o rd s, w here  the  req u irem en ts  o f the  s ta te  action  d o c trin e  a re  m et, 
behav ior tha t would o therw ise  violate th e  a n titru s t laws w ill be exem pt from  a n t i tru s t  
scrutiny.

The test for qualifying fo r the exemption varies, depending on the identity o f  the party  
performing the action in question:

1. Where the party  is a state legislature or a state court, the exem ption is com plete, 
and no further inquiry is required;

2. Where the party  is a state agency or local governm ent official, further inquiry is 
required with respect to w hether the action in question followed “clearly 
articulated and affirmatively expressed state policy;” and

3. W here the party  is a private party, the test for qualifying for the state action 
exemption is the strictest. In addition to having to  comport with the “clearly 
articulated and affirmatively expressed state policy” spelled out above; th e  
action m ust be subject to “active state supervision.” In other words, the state 
must, i n  p r a c t i c e ,  exercise som e degree o f  independent judgm ent or control 
over the activity. Passive or theoretical pow er o f  a state to review  private action 
will be insufficient to meet this standard.

I
Collective N egotiation A m ong P hysicians U n d e r th e  S ta te  A ction D octrine

Independent physicians fall into the category o f  private party. Therefore, actions taken  by 
physicians that would ordinarily be illegal under the antitrust laws -  in this instance, 
collective negotiation w ith health plans -  w ill be exem pt from  antitrust scrutiny o n l y  t o  t h e

American Medical Association
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e x t e n t  t h a t  t h e  a c t iv i ty  c o m p o r t s  w i th  t h e  r e q u i r e m e n t s  l a id  o u t  a b o v e  i n  i t e m  3 .  

Specifically, the antitrust laws will not prohibit independent physicians in a particular state 
from negotiating collectively with health plans where:

• The relevant state has a “clearly articulated and affirmatively expressed state 
policy” that permits independent physicians to negotiate collectively with health 
plans.

The most obvious way for a state to lay out this policy is through legislation. 
I f  a state has on its books legislation specifically stating tha t physicians m ay 
negotiate collectively with health plans, then the first requirement for the 
state action exemption will be satisfied. [ I t  s h o u l d  b e  n o t e d  th a t  th e  

in t r o d u c t io n  o f  a  b i l l  th a t  p e r m i t s  i n d e p e n d e n t  p h y s i c i a n s  t o  n e g o t ia te  

c o l l e c t i v e ly  w i th  h e a l th  p l a n s  i s  b o u n d  to  g e n e r a te  a  c e r ta in  d e g r e e  o f  

c o n tr o v e r s y .  T h i s  i s  b e c a u s e  s u c h  l e g i s la t io n  w i l l  b e  p e r c e i v e d  a s  o p e n i n g  

th e  d o o r  to  a c t i v i t y  t h a t  w i l l  h a v e  a n t i - c o m p e t i t i v e  e f f e c t s  t h a t  w i l l  u l t i m a t e l y  

h a r m  th e  c o n s u m e r .  F o r  e x a m p le ,  c r i t i c s  o f  s u c h  le g i s la t io n  m ig h t  a r g u e  

th a t  a l lo w in g  in d e p e n d e n t  p h y s i c i a n s  to  n e g o t ia te  c o l l e c t i v e l y  w i th  h e a l t h  

p l a n s  w i l l  b e n e f i t  p h y s i c i a n s  b y  h e l p i n g  th e m  to  k e e p  th e i r  f e e s  u p , b u t  w i l l  

h a r m  c o n s u m e r s  in  t h a t  h i g h e r  f e e s  w i l l  t r a n s la te  in to  h i g h e r  p r e m i u m s .  

C r i t ic s  m ig h t  a l s o  p o i n t  to  th e  r i s k  o f  p h y s i c i a n s  e n g a g i n g  in  b o y c o t t  

a c t iv i ty ,  w h e r e  th e  h e a l th  p l a n s  d o  n o t  r e s p o n d  f a v o r a b l y  t o  th e  t e r m s  a n d  

c o n d i t io n s  th e  p h y s i c i a n s  d e m a n d  in  th e  c o u r s e  o f  th e  c o l l e c t i v e  

n e g o t ia t io n s .  T h is , to o , c o u l d  h a v e  a  n e g a t i v e  im p a c t  o n  c o n s u m e r s ,  w h o  

m ig h t  n o t  b e  a b le  to  s e c u r e  m e d i c a l  s e r v i c e s  w h e n  n e e d e d  C o n s e q u e n t l y ,  to  

in c r e a s e  i t s  c h a n c e  o f  p a s s a g e ,  s u c h  le g i s la t io n  m u s t  b e  c a r e fu l l y  d r a f t e d ,  

p o i n t i n g  o u t  th e  p o s s i b l e  p r o - c o m p e t i t i v e  r e a s o n s  f o r  a l l o w in g  p h y s i c i a n s  to  

n e g o t ia te  c o l l e c t i v e l y  w i th  h e a l t h  p l a n s .  I t  s h o u l d  a ls o  c o n t a i n  p r o v i s i o n s  

th a t  p r o v id e  r e a s s u r a n c e  to  l e g i s l a t o r s  th a t  b o y c o t t  a c t iv i ty ,  o r  o th e r  a c t i v i t y  

th a t  c a u s e s  d i r e c t  h a r m  to  th e  c o n s u m e r ,  w i l l  n o t  q u a l i f y  f o r  a n t i t r u s t  

e x e m p t io n

® The collective negotiations between physicians and health plans must be subject to 
“active” state supervision.

Although legislation should include a provision that gives a state body the  
authority to oversee physicians’ collective negotiation activity, the m ere 
inclusion o f  such language in a state statute will not be enough to constitute 
“active” state supervision. The state body must, in practice, review the 
negotiations, which might include following certain procedures that g ive the 
state body input into the negotiations themselves. A  sound way to ensure 

1 that a state body has active oversight over the negotiations is to incorporate 
within the legislation certain duties o f  the state body in the course o f  
physician negotiations. This w ay, negotiations can not go forward and be in 
compliance with the law unless the state body performs certain functions • 
and, hence, is actively involved.
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The W ashington  E xam ple

Before moving directly into possible model legislation, it is helpful first to  look at 
legislation that was passed in W ashington state in 1995. This legislation w as designed to 
provide independent physicians with increased negotiating power with health  plans. The 
legislation serves as a good starting point with respect to drafting language that, when 
implemented, yields a paradigm  in which physicians can collectively negotiate with health 
plans on certain issues w ithout being subject to the antitrust laws. H ow ever, the  
W ashington law has one m a jo r  shortcom ing  fo r ou r purposes, and  th a t  is th a t  it 
specifically excludes collective negotiation over fees from  sta te  action  exem ption . 
Consequently, while m odel legislation will borrow  many o f the provisions o f  the 
W ashington statute, it will reach further to encompass collective negotiations over fees in 
identified circumstances.

In summary, the provisions o f  the statute are organized to address the follow ing issues, in 
order:

1. The policy reasons for permitting collective negotiations in certain 
circumstances, and for disallowing collective negotiations in others.

2. The terms and conditions over which physicians may collectively negotiate with 
health plans

i
3. The terms and conditions over which physicians may not collectively negotiate 

with health plans

The first three provisions o f  the statute set forth W ashington’s “clearly articulated and 
affirmatively expressed state policy” in favor o f  collective negotiations betw een physicians 
and health plans on specified issues. Therefore, where physicians engage in the practices 
enumerated by the statutory provisions, they will be exempted from antitrust prosecution, 
provided the state actively supervises these activities. The remaining statutory provisions 
institute a formal process involving the state, thereby ensuring that the state is, in practice, 
actively involved in review ing collective negotiations conducted by physicians. The 
provisions address the follow ing issues:

1. The process com peting physicians m ust follow when negotiating w ith health 
plans (e.g., physicians must negotiate through a third party they so authorize);

2. The inform ation third parties m ust supply to  the state prior to engaging in 
collective negotiations on behalf o f  physicians;

6 . The requirem ent o f  state approval o f  the proposed activity as described within 
the inform ation supplied by the third part representative; and
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4. Loss o f  antitrust exemption as a result o f  physicians’ acting outside o f  the 
parameters laid out by the statutory provisions.

Provided W ashington physicians act in accordance with the statutory provisions, they will 
avoid scrutiny under the antitrust laws. However, the statute is actually quite limited with 
respect to what it allows physicians to do. M ost notably, it forbids collective negotiations 
over fees or price inform ation, and even backs up this prohibition with a  policy statem ent 
that points to the anti-competitive effects o f  such practices.

VVSMA’s Negotiation Service

Following the passage o f  legislation allowing independent physicians to  negotiate 
collectively with health plans, the W ashington State Medical Association (W SM A) 
developed a negotiation service to assist W ashington physicians in conducting such 
negotiations. The service was set up so that W SM A staff, in conjunction with outside legal 
counsel, would actually conduct the physicians' negotiations w ith health plans.

According to John A rveson at WSMA, thus far, the negotiation service has not been used 
to conduct any negotiations with health plans. W hen W SM A first announced the 
availability o f  the service to W ashington physicians, the response was fairly good, w ith 
approximately 2400 physicians signing up. H owever, in light o f  increasing consolidation 
among health plans in W ashington, the number o f  physicians signing up to take part in the 
service did not amount to a critical mass, for the purposes o f  “making a difference” against 
area health plans. B y w ay o f  example, last summer, when one o f  W ashington’s largest 
HM Os offered a contract containing egregious term s and the negotiation service requested 
to negotiate with the HM O , the HMO declined to negotiate with the physicians.

The events that transpired following the H M O ’s refusal to negotiate with the physicians 
suggest that there might be increased demand for the negotiation service in the future. 
Considering the H M O ’s contract to be sufficiently egregious, the W SM A presented the 
contract to the state’s insurance com m issioner and put together a m edia cam paign against 
the H M O ’s contractual practices. The insurance com missioner, who has a reputation for 
being very pro-consum er, found the contract to be in need o f  modification. As a result, the 
HMO is now in negotiations with the insurance com m issioner over the terms o f  the 
contract. Because the com missioner is “not known to be particularly friendly” to  insurance 
companies, Arveson notes that the next tim e the H M O  is approached by the physicians to 
negotiate, it will be m ore open to private negotiations with physicians. M oreover, the 
media cam paign has generated increased physician interest in participating in the 
negotiation service. Since this summer, W SM A  has received an additional 200 to 300 
physician applications.

When asked what im pact allowing physicians to negotiate on fee-related issues in certain 
circumstances would likely have on interest in the negotiation service, Arveson said many 
more physicians would be interested. Therefore, the possibility o f  including a provision 
within proposed legislation that permits collective negotiation over fee-related issues in 
limited circumstances should not be overlooked.
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Conclusion

W hile not a complete solution for independent physicians not eligible to  negotiate under 
the NLRA, pursuit o f  state legislation to  authorize negotiations provides an approach that 
can be utilized. Such a strategy is not w ithout risk. By operating under the  state action 
doctrine, a certain am ount o f  autonom y will be lost, in that the state will now  be involved 
in the negotiating process. State medical societies will have to  weigh the benefits o f  the 
antitrust exemption under the state action doctrine against the risks o f active state 
involvement.
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M Y TH S A BO U T PH Y SIC IA N  N EG O T IA TIO N  
(SB1468/HB3039)

M Y T H : D o c to r s  c a n  f o r m  g r o u p s  to  n e g o t i a t e  n o w .

FACTS:
1) Currently, physician organization is expensive, com plex, and often not 

logistically possible.
2) Organization makes the physician sacrifice his professional option and 

deprives patien ts o f choice o f  delivery setting.
3) I f  physicians organize there is no legitimate means to determ ine i f  the 

group is organized in a m anner which meets FTC requirem ents for 
negotiation. Moreover, the costs o f  obtaining a legal opinion that c a n ’t 
provide any guarantees can easily run into six figures even before the 
group is functional.

4) Even i f  the group does m eet FTC standards it doesn’t prevent the plan 
ffom threatening the group with an antitrust action, resulting in six 
figure legal fees and the achievem ent o f  the p lan ’s ultim ate goal—  
ceasing physician negotiations.

M Y TH : T h e  F e d e r a l  T r a d e  C o m m is s io n  a n d  t h e  D e p a r t m e n t  o f  J u s t i c e  a r e  " e a s i n g  u p "  

o n  e n fo r c e m e n t  a n d  in v e s t ig a t io n  o f  p h y s i c i a n  n e t w o r k in g  a n d  o t h e r  i n i t i a t i v e s .

FA CT:
At their recent jo in t report to the American Health Law yers A ssociation, 
the FTC and DOJ made it clear that physician mergers and other activities 
continue to be high on their enforcem ent agenda this year. For exam ple, to 
show how  nearly im possible it is to understand and/or com ply w ith the 
law, their s ta ff noted that i f  a physician m erger includes 
the best physicians in the com m unity (the “must haves”), it m ight be 
anti-com petitive for this fact alone, even if  physician organization d o esn ’t 
have what the enforcem ent agencies traditionally consider “m arket 
power.”



M Y T H : T h is  is  th e  f i r s t  s te p  in  a  p l a n  b y  th e  A M A  to  u n io n iz e  p h y s i c i a n s .

FA C T S:
1) T he AM A has plans to represent those physicians who are eligible to 

unionize today without the passage o f SB 1468 under the National 
Labor Relations Act (NLRA). These physicians m ust be em ployed 
physicians, and the negotiations must be w ith their em ployer. Texas 
has  a p ro h ib ition  of the co rp o ra te  p rac tice  o f  m edicine . Therefore, 
Texas would not serve as a model for the A M A ’s ability to represent 
physicians in NLRA recognized negotiations w ith em ployers.

2) This has to do w ith the ability o f  physicians to engage in m eaningful 
contract negotiations with very powerful, m onopsonistic forces. This is 
about a balance o f pow er in th e  m arke tp lace  and has nothing to do 
w ith unionizing.

3) This bill amends the insurance code and deals only w ith  negotiations 
betw een physicians and managed care plans. Furtherm ore, the bill 
specifically  p ro h ib its  strikes and  boycotts o r  any  o th e r  tac tic  th a t 
w ould  resu lt in den ial of p a tien t care. The A M A  and TM A both 
believe that it is unethical to strike or otherw ise use patients as a 
bargaining chip.

M Y T H : T h is  b i l l  i s  a n t i - c o m p e t i t i v e  a n d  s u c h  n e g o t ia t io n s  s h o u l d  b e  l e f t  t o  th e  

tw o  e q u a l l y  m a tc h e d ,  s o p h i s t i c a t e d  p a r t i e s .

F A C T S :
1) T hese plans offer a “ take it o r leave it” approach. C o n tra c ts  a re  non- 

nego tiab le . Furtherm ore, som e plans control as m uch as 60%  o f the 
m arket. With this kind o f  market power, physicians have no ability to 
negotiate.

2) W hen physician networks do fully integrate and evolve into an entity 
that can wield som e pow er in the market, the health plan refuses to 

negotiate with the network and begins to break it apart into individual 
physicians who can again be bullied into accepting one-sided 
contracts. A recent memo from Aetna U .S. H ealthcare in California 
contained the following language: " I n  o r d e r  t o  p a r t i c i p a t e  d i r e c t l y  i n  

A l l  A e t n a  U .S . H e a l t h c a r e  p r o d u c t s  y o u  w i l l  n e e d  to  w i t h d r a w  y o u r  

a f f i l i a t i o n  w i th  a n y / a l l  A e t n a  U .S .  H e a l t h c a r e  c o n t r a c t e d  I P A s  a n d  

M e d i c a i d  G r o u p s .  ”



MYTH: Th e se  m atters s h o u ld  be le ft to  the  "free m a rk e t."

FACT:
Sure, m anaged care companies say “free market” when they virtually own 
the market and have vast anti-trust protections which no other industry 
enjoys.

M Y TH : T h is  b i l l  w i l l  a l l o w  p h y s i c i a n s  to  " p r ic e  f i x "  a n d  w i l l  in c r e a s e  

h e a l th  c a r e  c o s ts .

FACT:
This bill does not allow physicians to discuss fees unless given specific 
perm ission by the A tto rney  G eneral to do so. In order for fees to be part 
o f  negotiations, the plan m ust have substantial market power. The AG 
must also consider the num ber o f physicians involved in fee negotiations 
relative to the total num ber o f  physicians available in the geographic area. 
T here  is no evidence th a t th is  bill will increase costs. The thrust o f  this 
bill -  and its clear language -  is obviously directed to non-fee related, 
patient care issues.

M Y T H : T h is  b i l l  w i l l  in c r e a s e  t h e  n u m b e r  o f  u n in s u r e d  a t  a  t im e  w h e n  T e x a s  h a s

th e  d u b io u s  d i s t in c t io n  o f  h a v i n g  th e  la r g e s t  p e r c e n t a g e  o f  u n i n s u r e d  in  

th e  c o u n tr y .

FA CTS:
1) Health plans have used this argument over and over again to try to 

defeat every significant reform measure at the state and federal level. 
This is transparently self-serving and especially ironic because as 
managed care has grown, so has the num ber o f  uninsured.

2) Once again, the argum ent is smokescreen. As noted, the issue is 
irrelevant because any discussion on fees is limited to circumstances 
where the plan has substantial m arket power (as determ ined by the 
state).

3) Health plans have never been able to dem onstrate cost increases 
specifically related to any m anaged care reforms.

4) In addition, health plans have not been able to substantiate their claims 
that sm all increases in cost result in loss o f  insurance coverage.



Managed Care Freedom o f Choice Act 
HB 3039/SB 1468

Q uestion : W hy should the Legislature pass this bill?
A nsw er: M anaged care plans are merging at an alarming rate. These m ergers are
creating huge, powerfi.il health plans that refuse to negotiate with physicians regarding 
onerous contract provisions. These “ take it or leave it” contracts have requirem ents that 
can have direct impact on patient care. W hen physicians attempt to form networks that 
are large enough to oppose unreasonable contract provisions, the health plans threaten 
them w ith bringing an antitrust action. This is becoming a com m on ploy, not only in 
Texas, but in other states as well. This bill will give physicians limited protection from 
such threats when they attem pt to negotiate for the removal o f  contract provisions that 
can interfere w ith patients’ access to care.

Q uestion : How can a state bill offer any protection from federal anti-trust laws? 
A nsw er: U nder a 1943 Supreme Court ruling, P a r k e r  v. B r o w n , states can supercede 
federal antitrust law i f  there is “a clearly articulated state policy.” and “active state 
supervision.” In general, the ruling states that the antitm st laws do not apply to action by 
the state operating in its sovereign capacity, or to private conduct com pelled or approved 
by the state. In other words, where the requirem ents o f  the state action doctrine are met, 
behavior that would otherw ise violate the antitrust laws will be exem pt from antirust 
scrutiny.

Q uestion : Will this bill allow physicians to strike or boycott?
A nsw er: No! In fact, such activities are specifically prohibited.

Q uestion: Will the passage o f  this bill drive up health care costs by giving physicians 
the ability to set fees and other reim bursem ent rates?
A nsw er: No! This bill does not allow physicians to "price fix.” Physicians m ay m eet
and discuss contract provisions only in m ost situations. These provisions include item s 
like referral requirements, drugs to be included in form ularies, access to certain k inds o f  
specialty care for the plan’s enrollees, utilization review  criteria, etc. Fees can be  
discussed only in situations where the health plan has substantial m arket pow er in  a 
specified geographic area. Substantial m arket pow er w ill be determ ined by the A ttorney  
General.



Q uestion : Will the physicians be able to act together and agree to accept or reject a 
health plans offer?
A nsw er: Yes. However, the plan is free to make offers to physicians individually as
well. Physicians m ay not act in concert with the intent to fix prices, boycott, or otherw ise 
have an unfair advantage over the health plan. Such actions would not be protected from 
antitrust actions.

Q uestion : I f  physicians can’t negotiate price in most cases, what advantage does this bill 
give them over what they are currently able to do?
A nsw er: In today’s market, physicians are not allowed to even meet and discuss 
contracts without threat o f  an anti-trust action. This means that multi-billion dollar 
corporations with full time legal staffs present 80 page contracts to solo and small group 
practitioners. These doctors must retain legal advice just to understand w hat is included 
in the contracts. This advice often does not include the impact on patient care that som e 
provisions can have. The doctors have no idea what should be eliminated or am ended, 
and even if  they did, the health plan will not make changes at the request o f  one or two 
physicians. When a health plan controls 30% or more o f  a market, it doesn’t have to deal 
w ith individual doctors. This bill will allow physicians to jo in  together to be represented 
by a knowledgeable individual who can facilitate discussions about the im pact o f  various 
contract provisions. It will allow doctors to talk to one another, to educate one another, 
and to express concerns to the health plan as a group. When acting in accordance with 
the provisions o f this act, the physicians cannot be threatened w ith an antitrust action.

Q uestion: How does the state “supervise” these activities in order to m eet the 
requirements under P a r k e r  v. B r o w n ?
A nsw er: The physicians’ representative w ill file a plan o f  operation w ith the A ttorney 
General. The plan w ill include inform ation on the representative, the physicians to be 
represented, the health plan with w hich negotiations will occur and the item s for 
discussion. WTien the plan makes an offer to the physicians’ representative, it w ill be 
filed with the Attorney General. The offer m ust be approved by the A ttorney General 
before it is presented to the physicians.

Q uestion: How will this bill im prove patient care?
A nsw er: Contract provisions that im pede the ability o f  physicians to advocate for their 
patients must be challenged. Unless there is a balance o f  pow er between huge, pow erful 
managed care plans and physicians who care for patients, abusive managed care 
organizations will continue to place profits above patients. Physicians who refuse to 
cooperate will be driven from the m arket and patients will lose access to physicians. 
Diminished access delays care and decreases choice for every patient.



L e g i s l a t i v e  P r o p o s a l

“ S t a t e  A c t i o n  D o c t r i n e ”

Alaska has never had a great number o f  health insurance companies competing in the market place. 
The prospect o f  even fewer players exists not only here but nationwide. On January 13, 1999, the 
New York Times reported that since 1994 the leading 18 health insurance companies have 
combined into 6. As further evidence o f  this phenomena, if  the proposed merger o f  Aetna/U.S. 
Health Care and Prudential takes place, the entity created would cover one in every 10 Americans 
and potentially even a larger number o f  Alaskans.

Health insurance plans have increasingly incorporated practices and procedures to manage health 
care in order to keep costs down. One mechanism used is for a health insurer to contract with 
different types o f  providers o f  health care to provide care for its insureds. Theoretically, the health 
insurer negotiates discounted fees for health care for the promise o f  a more guaranteed stream o f 
patients.

In a perfect world, equal bargaining power would exist between the medical care providers and the 
health insurers. Large group medical practices (none o f  which exist in Alaska) and big hospitals 
have more equal bargaining power with the health insurers than the typical Alaskan physician in a 
solo or small group practice. Obviously, a gross in-equity in bargaining power exists and there is no 
conceivable way any health insurer will bargain with an individual doctor regarding individual 
contract provisions other than on a take it or leave it basis. The resultant effect is physician service 
contracts heavily weighted in the favor o f  the insurance company. The bottom line is that, in many 
respects, this adversely affects the care that patients receive. For example, requiring a physician to 
use a lower cost treatment when a higher cost treatment may be medically necessary or preventing a 
physician from discussing alternative treatments.

Independent, competing physicians are prevented from any collective action by the federal anti-trust 
laws to which, ironically, the insurers are not subject. This fact plus the market concentration o f  
health insurers causes the imbalance in bargaining power. With insurers having such a high degree 
o f  leverage, a balance o f  interest no longer exists in the market for health care delivery and finance.

A mechanism, however, is available that can permit independent, competing physicians to 
collectively negotiate with health insurers in regard to the provisions o f  physician services contracts. 
That mechanism is an act o f  the legislature which would create a “state action doctrine” which was 
first set forth in a 1943 U.S. Supreme Court decision in Parker v. Brown. In general, the state action 
doctrine states that the anti-trust actions do not apply to actions by a state operating in its sovereign 
capacity, or to private conduct compelled or approved by the state In other words, where the 
requirements o f  the state action doctrine are met, behavior that would otherwise violate the anti-trust 
laws will be exempt from antitaist scrutiny. The test for qualifying for exemption varies depending 
on the identity o f  the party performing the action in question.

If the party is a state legislature or a state court, the exemption is complete and no further inquiry is 
required. Where the party is a state agency or local government official, further inquiry is required



with respect to whether the action in question followed a “clearly articulated and affirmatively 
expressed state policy.” However, when the party is a private party, the test for qualifying for the 
state action exemption is the strictest. In addition to having to comport with the “clearly articulated 
and affirmatively expressed state policy,” the action must also be subject to active state supervision. 
In other words, the state must, in practice, exercise some degree o f  independent judgement or 
control over the activity in question. Passive or theoretical power o f  a state to review a private 
action in question is insufficient to meet this standard.

Physicians fall into the category o f  private party. Therefore, collective actions taken by physicians 
would ordinarily be illegal under anti-trust laws. In the instance o f  independent, competitive 
physicians engaging in collective negotiations with a health insurer, such actions would only be 
exempt from anti-trust scrutiny if the requirements above for a private party are met.

The most obvious way for a state to lay out those requirements is through legislation. Attached is a 
draft o f  a bill that lays out the “clearly articulated and affirmatively expressed state policy” and 
provides for active state supervision through oversight by the Commissioner o f  the Department o f  
Labor and the Attorney General. Important to note is that this bill will still prohibit a group o f  
independent competing physicians from striking or otherwise engaging in activities that would 
result in a boycott.

On behalf o f  Alaska’s patients, we ask that you please introduce a bill that comports with the draft 
bill provided. Please help level the playing field for A laska’s patients and the physicians who care 
for them.
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E -m a il:  a k p h y s @ a l a s k a . n e t

February 15, 2500

Dear Senator Pete Kelly:

Thank you for the opportunity to provide you and your colleagues with this written 
statement on why Alaska Physicians & Surgeons (APS) is strongly supporting 
the passage of SB256. Before I highlight the merits of SB256,1 would like to give 
you some background on APS.

APS is an Anchorage based Independent Practice Association (IPA) formed in
1997. APS now includes over 165 physicians (primary care & specialists). APS’ 
primary goal is to find a solution to what is generally perceived to be the steady 
encroachment into the practice of medicine by hospitals, 3rd party payors and 
others. Another important APS goal is to be a more effective advocate for 
patients. Physicians are without doubt in the best position to understand the 
medical needs of patients. However, in the recent past there has been a growing 
disconnect between physicians and patients caused by the current national 
medical economic delivery models.

In 1998, APS and its board of directors sought legal counsel to ascertain what 
APS could legally do as a group, and still not run afoul of Federal and State anti­
trust prohibitions on communications between independent, competing 
physicians. The board quickly discovered there was very little they could do 
when it came to the issue of direct negotiations with 3rd pai ty payors. In fact APS 
is barred from direct negotiations and is forced to use something called the 
“messenger model" in contract discussions. APS1 messenger can do little more 
than pass individual physician's opinions on to the carriers and messenger the 
carrier’s response back to the physicians. APS can offer no opinions and the 
carriers are free to ignore the IPA if they choose, and simply go around us 
directly to the doctors. This suits the established carriers interests, particularly 
the largest players in any given market. It is the old rule of divide and conqueror.

The current state of affairs assures a stagnant market, because new carriers find 
it prohibitively expensive and time consuming to try and penetrate the Alaskan 
market without assurances they can sign up a significant number of doctors from 
the start. The most efficient mechanism for these new carriers, is to deal with the 
doctors through an IPA like APS. If the doctors were allowed to collectively 
negotiate, new carriers would be much more likely to enter the Alaskan market 
thereby increasing the competition for patient’s health care dollars.

mailto:akphys@alaska.net
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The ultimate question that SB256 addresses is one of simple fairness for patients 
and physicians. SB256 would provide a mechanism to bring physicians and the 
larger carriers together to talk about patient and physician protection issues, 
without the fear on the physicians’ part of being sued by the FTC or a private 
party for violating Federal or State anti-trust law.

The current state of affairs has reached such a low point, that similar legislation 
is pending at the national level and in numerous states across the country. 
Currently, doctors in Alaska and nationally feel metaphorically, as though they 
are forced to sit gagged in small cubicles, isolated from each other and unable to 
advocate with carriers on behalf of patients.

Let me sum it up by stating that the process outlined in SB256 is voluntary on the 
part of the carriers, and the state of Alaska would have the obligation and the 
duty to oversee the process, to ensure both sides comply with the rules.

If you or your staff have any additional questions, please feel free to give me a 
call at (907) 561-7705.

Sincerely,

Michael Haugen, JD, MBA 
Executive Director
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