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SENATE COMMITTEE REPORT

DATE: 4/13/00 FURTHER:

DATE TURNED
INTO OFFICE: t>0

Health, Education and Social Services Committee considered CS FOR SS FOR HOUSE BILL NO. 270(HES)
“An Act relating to payment for certain examinations in cases of sexual assault.”

] technical title
] new: SCR"___

and recommends: Senate Bill:
[ ] same title
[ ] be replaced with Cs ) [ ] new title
House Bill:
[ 1 adopt previous CS ) E ] same title
[

[ 1 attached amendment(s)

[ 1 adopt Letter of Intent by _ Committee

[ 1 further referral to the Committee

NEW FISCAL NOTE(S): PREVIOUS FISCAL NOTE(S):*
Department Date Zero Fiscal Department Date Zero Fiscal
PP s U/

[ ] APPROPRIATION - no fiscal note «include fiscal notes accompanying Governor’s hill
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DIVISION OF LEGAL AMD RESEARCH SERVICES
LEGISLATIVE AFFAIRS AGENCY
STATE OF ALASKA State Capitol

(907) 465-3867 or 465-2450
Juneau, Alaska 99801-1182

FAX (907)465-2029
Mail Stop 3101 Deliveries to: 129 6th St, Rm. 325

M EM OR AN DUWM April 14, 2000

SUBJECT: CSSSHB 270(HES) - Sexual Assault Examinations
(Work Order No. 21-LS110S\W)

TO: Representative John Coghill Jr.

Attn: Rynnieva

FROM: Gerald P. Lucldiaupt

N

Legislative Counsel

You have asked if there are any constitutional or other problems with the provisions of the

bill that provide that a law enforcement agency, health care facility, or other entity may not

require a victim of certain sexual assaults, who is 16 years of age or older, to pay for the

costs of a rape examination. Conceivably, this allows a law enforcement agency, health care

facility, or other entity to require a sexual assault victim under the age of 10 to pay for rape

kit examinations.

Substantive Due Process. Basically, substantive due process guarantees that laws must

make some sense and cannot merely be arbitrary in their scope but must be based upon some

rational policy.

Substantive due process is denied when a legislative enactment has no
reasonable relationship to a legitimate governmental purpose. It is not a
court's role to decide whether a particular statute or ordinance is a wise one:
the choice between competing notions of public policy is to be made by
elected representatives of the people. The constitutional guarantee of
substantive due process assures only that a legislative body's decision is not

arbitrary but instead based upon some rational policy.

A court's inquiry into arbitrariness begins with the presumption that the
action of the legislature is proper. The party claiming a denial of substantive
due process has the burden of demonstrating that no rational basis for the
challenged legislation exists. This burden is a heavy one. for if any
conceivable legitimate public policy for the enactment is apparent on its face
or is offered by those defending the enactment, the opponents of the measure

must disprove the factual basis for such ajustification.

Concerned Citizens o fSouth Kenai Peninsula v, Ken, 527 p.2d 447 (Alaska 1074). And. a

substantive "due process claim will only stand if the state's actions 'are so irrational or
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arbitrary, or so lacking in fairness, as to shock the universal sense ofjustice." CthCh V.

Slate, 973 pP.2d 1125 (Alaska 1999), quoting Application of Ohenneyer, 717 p.2d 3s2.

3S6-S7 (Alaska 1986). Thus, in ChUFCh, Permanent Fund Dividend residency requirements

that a person must be in Alaska at least 1S5 days if the person does not qualify for an

were not unreasonable and were a valid imposition of a bright line rule to
Also, the Alaska courts

excused absence -
ease the administrative burden on the state ofdetermining residency.

have consistently recognized that the protection of minors is a valid legislative purpose for

purposes of substantive due process and in so doing have rejected numerous challenges to

age limits imposed to prevent minors from drinking, smoking marijuana as a protected

activity, etc.
Within our system of government, subject to constitutional limitations, it is

the legislature's prerogative to restrict or forbid the use of dangerous

intoxicants and, if a restriction is based on age, to establish the age at which

persons can presumably be trusted to handle those intoxicants in a mature and

socially acceptable manner.

Allam v. State. c3o p.2d 435 (Alaska 1992).

What is unique about this bill is that instead of protecting minors, the bill protects adults and

minors 16 years of age or older from being required to pay for sexual assault examinations

including administration of the rape kit under AS 1S.68.010, while allowing minors under

16 years of age to be required to pay for these examinations no matter how the examination

isconducted and regardless of the purpose. The purpose of the bill is to protect victims of

sexual assault from being required to pay for forensic examinations that conceivably are

being conducted for the benefit of the police. While this is a laudable goal, and clearly a

legitimate one that in my opinion would survive asubstantive due process challenge, the bill

does not apply this protection to all victims but it excludes from its protection those persons

who are most unable to protect their interests: children under the age of 16. | fail to see any

"legitimate public policy" for this differentiation and the exclusion of minors under the age

of 16 from the protective reach of this bill.

l understand that the Alaska Cares program which exists in the Anchorage and Mat-Su areas
pays for sexual assault examinations for some children under the age of 16 in the Anchorage

and Mat-Su areas and that the existence of this program may explain why the bill excludes
I do not believe that the existence of this program provides a
The Alaska

children under the age of 16.
sufficient "legitimate public policy" to meet a substantive due process challenge.

Cares program apparently uses Medicaid funds to provide services to certain children but not

all children in the Anchorage and Mat-Su areas. | also understand that while this program

does not exist throughout the stale there is a plan that in the future it eventually would be

extended to other urban areas of the state but again not to all areas of the state. The limited

nature of this program provides the evidence that it cannot supply the "Iegitimate public

policy" to allow this bill to survive a substantive due process attack. The bill excludes all

children under the age of 16 Iron the protective umbrella it creates for sexual assault victims.

The fact that some of the children excluded may be covered by this program does not justify
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the legislature excluding all children. Further, the fact that this program in the future may
exist in all the urban areas of the state, but not the rural areas, points up the "illegitimate"
nature of this justification. A justification, or in this case a classification, that discriminates
on the basis ofwhether the sexual assault victim has obtained the talismanic age of 16, or in

the future whether the sexual assault victim is lucky enough to live in an urban area, and
thereby allows the child sexual assault victim to be required to pay for a sexual assault
examination - a loss of property - does not provide a legitimate public policy that comports
with the due process clause of the Alaska or United States Constitutions nor with the equal

protection clauses of those Constitutions.

Equal Protection. In Alaska, the courts apply the equal protection clause in the following

manner:

This court must first identify the individual interest impaired by the statute
and evaluate its importance; we then identify the social purposes underlying
the statute and evaluate their importance. The level ofjustification required
for the statute rises in proportion to the importance of the individual interest
it affects. Depending upon the importance of that individual interest, the

government's interest in enacting the statute must fall somewhere on a

continuum between "mere legitimacy" to a "compelling interest"...

Second, if the government's interest in enacting the statute is sufficiently
strong, this court must examine the connection between the social policies
underlying the statute and the means adopted in the statute to further those
policies. Again, depending upon the importance of the individual interest
affected, this nexus between ends and means must fall somewhere on a

continuum between “"substantial relationship”" and “"least restrictive

alternative".

Alhtm, SUpra, at 439-440. The classification provided in the bill based upon the age of the

sexual assault victim docs not. in my opinion, meet even the mere legitimacy standard even

if the child sexual assault victim's interest is found to be unimportant.

GPL:Imb:jr:glc
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Representative Eric Croft

Sponsor Statement
Sponsor Substitute for House Bill 270

"Payment o fEvidentiary Forensic Exams "

SSHB 270 makes sure that adult victims of sexual assault are not charged the costs of
evidentiary forensic exams.

A victim of sexual assault has by definition been victimized once. In order to facilitate
investigation of the crime and prosecution of the criminal, a victim is often asked to
submit to a forensic exam to gather evidence. The forensic exams often involve taking
physical samples and photographs. While it is the ordinary police practice to pay for
these evidence gathering exams, some victims now report that they have been asked to
pay for the cost of the forensic exam itself throi. T their medical insurance. To victims of

sexual assault, this is a third victimization.

When a house is burglarized and law enforcement takes photos or fingerprints of
evidence, the victim is never sent the bill, directly or indirectly, or asked to have their
homeowners’ insurance billed. Nor should they. We have faith that most law
enforcement agencies take responsibility for victims’ needs and appropriately pay for
evidentiary exams as needed. Those few agencies that attempt to transfer this cost to the

victim should be stopped.

With the passage of SSHB 270, victims would be assured that they could not be required
to pay for evidentiary forensic exams.

January-May: State Capitol * Juneau, AK 99801-1182 « (907) 465-4998 « Fax (907) 465-4419
June-December: 716 W. 4h Avenue ¢ Anchorage, AK 99501* (907) 269-0216 &Fax (907) 269-0218
Representative_Eric_Croft@Ilegis.state.ak.us
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Journal Text

04/10/00 House Journal Page 2980

HB 270 _ _
and recommends it be replaced with:

o *ONSCR SUBSTITUTE FOR HOUBE BILL NO

270(HES . . .
"An ; ng to payment for certain examinations in cases of

sexual assa,

The report was signed by Representative Therriault, Co-chair, with the

following individual recommendations:

Do pass 110) : iiicitiauxL, duluc, Austcrrr.ar., Ccvrcc, Crucccndcrf,
Moses, Davis, Williams, Foster, Phillips

The following fiscal note applies to CSSSHB 270(HES):
Zero fiscal note, Dept, of Public Safety, 3/15/00

SSB 270 wes referred to the Rules Committee for placement on the
calendar.
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P.O. Box 240106

STATE OFFICE

A laska Peace Officers Association

Anchorage, Alaska 99524-0106 Phone (907) 277-0515 Fax (907) 272-5355

February 3, 2000

Representative Eric Croft
Alaska State Legislature
State Capital

Juneau, Alaska 99801-1182

Dear Representative Croft;

Thank you for rovidin8 us yesterday with a copy of the current (attached)
work draft of CSHB 270.

Our original opposition was to the financial responsibility for testing for
sexually transmitted diseases and emergency contraception. Those
matters were not law enforcement related. Now that those components
have heen removed from the bill, we have changed our position. We
agree that victims should not have to pay for evidentiary exams. We've
reviewed the changes and now endorse the attached work draft of

CSHB 270
You may contact us at the APOA office in Anchorage at 277-0515.

ely,

JofTnCharbonneau
State President

Attachment

cc: Reoresentative Jeannette James
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