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DATE: 1/24/00 FURTHER:

SENW E FINANCE COMMITTEE x<EPORT

DATE TURNED 
IN TO OFFICE:.

Finance Committee considered SENATE JOINT RESOLUTION NO. 27

Proposing amendments to the Constitution of the State of Alaska relating to revisions of the state 
constitution and providing that a court may not change language of a proposed constitutional 
amendment or revision.

and recommends:

[ ] be replaced with 

[ ] adopt previous

C S

C S

[ ] attached amendment(s)
[ ] adopt Letter of Intent by _ 

[ ] further referral to the___

Senate Bill:
[ ] same title 

_) [ ] new title
House Bill:

_) [ ] same title 
[ ] technical title 
[ ] new: SCR*___

Committee

Committee
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C o -C h a ir :  (J 0 C o -C h a ir :

N E W  F IS C A L  N O T E (S ): 
Department Date Zero Fiscal

P R E V IO U S  F IS C A L  N O T E (S ):*
Department Date Zero Fiscal

[ 1 APPROPRIATION -  no f i s c a l  note ’ include fiscal notes accompanying Governor’s bill



Revision Date/Time (Note if correction) ____________________Dept. Affected Office of the Governor
Title Constitutional Amendment: Revisions to the BRU Elective Operations_____________
state constitution______________________________________ Component Elections______________________
Sponsor Senator Donley___________________________ _____________________________
Requester Senate Judiciary Committee_________________ Component No. 21

Expenditures/Revenues__________________________ (Thousands of Dollars)_________________
Note: Amounts do not include inflation unless otherwise noted below. ___

FISC A L N O TE
STATE OF ALASKA I Bill Version: . jST& JE I______
2000 LEGISLATIVE SESSION (S ) Publish Date: / - 3 ,4 - 0 0

OPERATING EXPENDITURES FY 2001 FY 2002 FY 2003 FY 2004 FY 2005 FY 2006
Personal Services
Travel
Contractual 1.5
Supplies
Equipment
Land & Structures
Grants & Claims
Miscellaneous

TOTAL OPERATING 1.5 0.0 0.0 0.0 | 0.0 0.0

CAPITAL EXPENDITURES

CHANGE IN REVENUES ( )

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF 1.5
1005 GF/Program Receipts
1037 GF/Mental Health
Other (Specify Type)

TOTAL 1.5 0.0 0.0 | 0.0 0.0 0.0

Estimate of any current year (FY2000) cost: 0.0

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separate page if necessary)
This figure includes the cost of providing information about this issue in the Official Election Pamphlet, as 
required by AS 15.58. However, only six measures can be printed on an 8-1/2 by 14 inch ballot. If this 
measure requires printing an 8-1/2 by 18 inch ballot, the cost will increase by S22.0.

Prepared by: Gail Fenumiai
Division Division of Elections

Phone 465-3935

Approved by 
Agency n

t. Governor Fran Ulmerx

Date/Time 1/13/00 12:46 PM 

Date 01/13/2000
Office of the Lieutenant-Governor

P R E P A R E R  T O  P R O V ID E  A L L  D IS T R IB U T IO N  C O PIE S  TO  G O V E R N O R 'S  L E G IS L A T IV E  O FFIC E
For further distribution information, call the Governor's Legislative Office
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SENATE FINANCE COMMITTEE
2 0 0 0  C O M M I T T E E  A C T I O N

Bill Number
Amendment!

Motion i

Motion by „
Objection

Objection by i
Removed

Second Objection by
Committee Member. Vote

Senator Gary Wilken U
Senator Pete Kelly i/  __________
Senator Lyda Green
Senator Randy Phillips u
Senator Dave Donley ^  C/ — //? /foc/fr?
Senator Loren Leman
Senator Al Adams y
Co-Chair Sean Parnell
Co-Chair John Torgerson

Tally. _
Yea 0
Nay I

ois

Absent 0

MOTION '/ fra rtrj/
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FISCAL N O TE N . ,  I
STATE OF ALASKA
2000 LEG ISLATIVE SESSION
Revision Date/Time (Nole if correction) _______________
Title Constitutional Amendment: Revisions to the
slate constitution

Dept. Affected________ Office of the Governor

{Bill Version: <SS{L 2-1
(S) Publish Date: I-D.4 OO

Elective OperationsBRU
Component Eleclions

Sponsor Senator Donley
Requester Senate Judiciary Committee

E xpend itu re s /R evenues

Component No. 

(Thousands of Dollars)

21

Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2001 FY 2002 FY 2003 FY 2004 FY 2005 FY 2006
Personal Services
Travel
Contractual
Supplies
Equipment
Land & Structures
Grants & Claims
Miscellaneous

•

1.5

TOTAL OPERATING 1.5 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES

CHANGE IN REVENUES ( j  I
FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF 1.5
1005 GF/Program Receipts
1037 GF/Mental Health
Other (Specify Type)

TOTAL 1.5 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY2000) cost: 0.0

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separate page if necessary)
This figure includes the cost of providing information about this issue in the Official Election Pamphlet, as 
required by AS 15.58. However, only six measures can be printed on an 8-1/2 by 14 inch ballot. If this 
measure requires printing an 8-1/2 by 18 inch ballot, the cost will increase by S22.0.

Prepared by: 
Division

Gail Fenumiat ^/_ Phone 465-3935
Division of Elections Date/Time 1/13/00 12:46 PM

Approved by; 
Agency

y  f i t J-t. Governor Fran U lm e r^^^Y ^  
f j  Office of the LieutenantGovernoT

Date 01/13/2000
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S e n a t o r  D a v e  D o n l e y

ALASKA STATE LEGISLATURE

S J R  2 7  P a c k e t  o f  I n f o r m a t i o n

1 . A la s k a  S ta te  C o n s t i tu t io n  -  A r t i c l e  X in

2. CS fo r  SJR 2 (F in ) -  L e g is l a t iv e l y  proposed c o n s tit u t io n a l  
A m e n d m e n t  t h a t  was struck  fr o m  th e  b a l l o t  b y  t h e  c o u r t .

3. Ca l if o r n ia ’s Propositio n  115 -  C it e d  b y  th e  c o u rt  as an

EXAMPLE OF A REVISION.

4. H ouse CS fo r  CS for  SJR 42 (RLS) -  L e g is l a t iv e l y  proposed

CONSTITUTIONAL AMENDMENT THAT HAD LANGUAGE REMOVED FROM 
IT BY THE COURT (highlighted text).

5. B ess v . Ul m e r  -  B r ie f  A n alysis  b y  K e v in  Cla r k s o n  (A r g u in g  
l a w y e r  in  B ess v . U lm e r ).

DD/hrn
February 10 ,2000

V ic c - C h a ir ,  S ena te  F in a n c e  C o m m itte e  • C h a ir , C a p ita l B u d g e t S u b c o m m itte e  • C o -C h a ir ,  A n c h o ra g e  C aucus 

M e m b e r :  S ena te  J u d ic ia ry  C o m m itte e  • S enate  L a b o r  &  C o m m e rc e  C o m m it te e  • L e g is la t iv e  C o u n c il

January -M ay: S T A T E  C A P IT O L  • JU N E A U , A K  • 99801-1182 • (907) 465 -3892 ♦ F A X : (907 ) 465-6595 

June-D cccm ber: 716 W . 4 T H  A V E . ■ STE. 430 • A N C H O R A G E , A K  • 99501 • (907) 269-0234 • F A X : (907) 269-0238
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A l a s k a  S t a t e  C o n s t i t u t i o n

AHTIOEX1II. 
AMENDMENT AND REVISION.

SECTION 1. AMENDMENTS. Amendments 
to this constitution may he proposed by a two- 
thirds vote of each house of the legislature. The • 
lieutenant governor shall prepare a ballot title and 
proposition summarizing eadi proposed amend­
ment, and shall place them on the ballot for the 
next general election. If a majority of the votes 
cast on the proposition favor the amendment, it 
shall be adopted Unless otherwise provided in 
the amendment, it beoomes effective thirty days 
after the certification of the election returns by 

' the lieutenant governor.

SECTION 2. CONVENTION. The legislature 
may call constitutional conventions at any time.

SECTION 3. CALL BY REFERENDUM. If
during any ten-year period a constitutional con­
vention has not been held, the lieutenant gover­
nor shall place on the ballot for (he next general 
election the question: "Shall there be a Consti­
tutional Convention?" If a majority of the votes 
cast on the question are in the negative, the ques­
tion need not be placed on the ballot until the 
end of the next ten-year period. If a majority of 
the votes cast on the question are in the affirma­
tive, delegates to the convention shall be chosen 
at the next regular statewide election, unless the 
legislature provides for the election of the del­
egates at a special election. The lieutenant gov­
ernor shall issue the call for the convention. Un­
less other previsions have been made by law, the 
call shall conform as nearly as possible to the act 
calling the Alaska Constitutional Convention of 
1955, including, but not limited to, number of

24 Constitution o f the State o f Alaska

members, districts, election and certification of 
delegates, and submission and ratification of re­
visions and ordinances. The appropriation pro­
visions of the call shall be self-executing and 
shall constitute a first claim on the state trea­
sury.

SECTION 4. POWERS. Constitutional con­
ventions shall have plenary power to amend or 
revise the constitution, subject only to ratifica­
tion by the people. No call for a constitutional 
convention shall limit these powers of the con­
vention.



C o p r .  (C)  W e s t  2 0 0 0  No  C l a i m  t o  O r i g .  U . S .  G o v t .
*

I CA L E G I S  P r o p .  1 1 5  ( 1 9 9 0 )  
ij 1 9 9 0  C a l .  L e g i s .  S e r v .  P r o p .  1 1 5  ( W e s t )

C A L IF O R N IA  L E G I S L A T I V E
1 9 9 0  P R O P O S I T IO N S  - -  E L E C TIO N  

C o p r .  (C)  W e s t  1 9 9 0  No  C l a i m  t o  O r i g .  G o v t .

A d d i t i o n s  a r e  i n d i c a t e d  b y  « +  T e x t  o f  a d d i t i o n  + » ;  
b y  « -  * * *  - » .  C h a n g e s  i n  t a b l e s  a r e  m a d e  b u t  n o t  h i g h l i g h t e d .

I V e t o e d  p r o v i s i o n s  w i t h i n  t a b u l a r  m a t e r i a l  a r e  n o t  d i s p l a y e d .

I P R O P O S IT IO N  1 1 5
C R IM I N A L  L A W - - I N I T I A T I V E  CONSTITUTIONAL AMENDMENT AND STATUTE

A p p r o v e d  b y  t h e  e l e c t o r s  J u n e  5 ,  1 9 9 0

T h i s  i n i t i a t i v e  m e a s u r e  i s  s u b m i t t e d  t o  t h e  p e o p l e  i n  a c c o r d a n c e  w i t h  t h e  
p r o v i s i o n s  o f  A r t i c l e  I I ,  S e c t i o n  8 o f  t h e  C o n s t i t u t i o n .

| T h i s  i n i t i a t i v e  m e a s u r e  e x p r e s s l y  a m e n d s  t h e  C o n s t i t u t i o n  b y  a m e n d i n g  a n d  
a d d i n g  s e c t i o n s  t h e r e t o ,  r e p e a l s  a n d  a d d s  s e c t i o n s  t o  t h e  C o d e  o f  C i v i l  
P r o c e d u r e ,  a d d s  a  s e c t i o n  t o  t h e  E v i d e n c e  C o d e ,  a m e n d s ,  r e p e a l s ,  a n d  a d d s  
s e c t i o n s  t o  t h e  P e n a l  C o d e .

PROPOSED LAW
S E C T IO N  1 .  ( a )  We t h e  p e o p l e  o f  t h e  S t a t e  o f  C a l i f o r n i a  h e r e b y  f i n d  t h a t  t h e

r i g h t s  o f  c r i m e  v i c t i m s  a r e  t o o  o f t e n  i g n o r e d  b y  o u r  c o u r t s  a n d  b y  o u r  S t a t e  
L e g i s l a t u r e ,  t h a t  t h e  d e a t h  p e n a l t y  i s  a  d e t e r r e n t  t o  m u r d e r ,  a n d  t h a t  
c o m p r e h e n s i v e  r e f o r m s  a r e  n e e d e d  i n  o r d e r  t o  r e s t o r e  b a l a n c e  a n d  f a i r n e s s  t o  o u r  
c r i m i n a l  j u s t i c e  s y s t e m .

( b )  I n  o r d e r  t o  a d d r e s s  t h e s e  c o n c e r n s  a n d  t o  a c c o m p l i s h  t h e s e  g o a l s ,  w e  t h e  
p e o p l e  f u r t h e r  f i n d  t h a t  i t  i s  n e c e s s a r y  t o  r e f o r m  t h e  l a w  a s  d e v e l o p e d  i n  
n u m e r o u s  C a l i f o r n i a  S u p r e m e  C o u r t  d e c i s i o n s  a n d  a s  s e t  f o r t h  i n  t h e  s t a t u t e s  o f  
t h i s  s t a t e .  T h e s e  d e c i s i o n s  a n d  s t a t u t e s  h a v e  u n n e c e s s a r i l y  e x p a n d e d  t h e  r i g h t s  
o f  a c c u s e d  c r i m i n a l s  f a r  b e y o n d  t h a t  w h i c h  i s  r e q u i r e d  b y  t h e  U n i t e d  S t a t e s  
C o n s t i t u t i o n ,  t h e r e b y  u n n e c e s s a r i l y  a d d i n g  t o  t h e  c o s t s  o f  c r i m i n a l  c a s e s ,  a n d  
d i v e r t i n g  t h e  j u d i c i a l  p r o c e s s  f r o m  i t s  f u n c t i o n  a s  a  q u e s t  f o r  t r u t h .

( c )  T h e  g o a l s  o f  t h e  p e o p l e  i n  e n a c t i n g  t h i s  m e a s u r e  a r e  t o  r e s t o r e  b a l a n c e  t o  
o u r  c r i m i n a l  j u s t i c e  s y s t e m ,  t o  c r e a t e  a  s y s t e m  i n  w h i c h  j u s t i c e  i s  s w i f t  a n d  
f a i r ,  a n d  t o  c r e a t e  a  s y s t e m  i n  w h i c h  v i o l e n t :  c r i m i n a l s  r e c e i v e  j u s t  p u n i s h m e n t ,  
i n  w h i c h  c r i m e  v i c t i m s  a n d  w i t n e s s e s  a r e  t r e a t e d  w i t h  c a r e  a n d  r e s p e c t ,  a n d  i n  
w h i c h  s o c i e t y  a s  a  w h o l e  c a n  b e  f r e e  f r o m  t h e  f e a r  o f  c r i m e  i n  o u r  h o m e s ,  
n e i g h b o r h o o d s ,  a n d  s c h o o l s .

( d )  W i t h  t h e s e  g o a l s  i n  m i n d ,  w e  t h e  p e o p l e  d o  h e r e b y  e n a c t  t h e  C r i m e  V i c t i m s  
J u s t i c e  R e f o r m  A c t .

CA CONST A r t .  1 ,  s  1 4 . 1

S E C .  2 .  S e c t i o n  1 4 . 1  i s  a d d e d  t o  A r t i c l e  I  o f  t h e  C a l i f o r n i a  C o n s t i t u t i o n ,  t o  
r e a d :

« + S E C .  1 4 . 1 .  I f  a  f e l o n y  i s  p r o s e c u t e d  b y  i n d i c t m e n t ,  t h e r e  s h a l l  b e  n o  
p o s t i n d i c t m e n t  p r e l i m i n a r y  h e a r i n g . + »

CA CONST A r t .  1 ,  s  2 4

S E C .  3 .  S e c t i o n  2 4  o f  A r t i c l e  I  o f  t h e  C a l i f o r n i a  C o n s t i t u t i o n  i s  a m e n d e d  t o  
r e a d :

S E C .  2 4 .  R i g h t s  g u a r a n t e e d  b y  t h i s  C o n s t i t u t i o n  a r e  n o t  d e p e n d e n t  o n  t h o s e



g u a r a n t e e d  b y  t h e  U n i t e d  S t a t e s  C o n s t i t u t i o n .
» « + I n  c r i m i n a l  c a s e s  t h e  r i g h t s  o f  a  d e f e n d a n t  t o  e q u a l  p r o t e c t i o n  o f  t h e  l a w s ,  

t o  d u e  p r o c e s s  o f  l a w ,  t o  t h e  a s s i s t a n c e  o f  c o u n s e l ,  t o  b e  p e r s o n a l l y  p r e s e n t  
w i t h  c o u n s e l ,  t o  a  s p e e d y  a n d  p u b l i c  t r i a l ,  t o  c o m p e l  t h e  a t t e n d a n c e  o f  
w i t n e s s e s ,  t o  c o n f r o n t  t h e  w i t n e s s e s  a g a i n s t  h i m  o r  h e r ,  t o  b e  f r e e  f r o m  
u n r e a s o n a b l e  s e a r c h e s  a n d  s e i z u r e s ,  t o  p r i v a c y ,  t o  n o t  b e  c o m p e l l e d  t o  b e  a  
w i t n e s s  a g a i n s t  h i m s e l f  o r  h e r s e l f ,  t o  n o t  b e  p l a c e d  t w i c e  i n  j e o p a r d y  f o r  t h e  
s a m e  o f f e n s e ,  a n d  t o  n o t  s u f f e r  t h e  i m p o s i t i o n  o f  c r u e l  o r  u n u s u a l  p u n i s h m e n t ,  
s h a l l  b e  c o n s t r u e d  b y  t h e  c o u r t s  o f  t h i s  s t a t e  i n  a  m a n n e r  c o n s i s t e n t  w i t h  t h e  
C o n s t i t u t i o n  o f  t h e  U n i t e d  S t a t e s .  T h i s  C o n s t i t u t i o n  s h a l l  n o t  b e  c o n s t r u e d  b y  
t h e  c o u r t s  t o  a f f o r d  g r e a t e r  r i g h t s  t o  c r i m i n a l  d e f e n d a n t s  t h a n  t h o s e  a f f o r d e d  b y  
t h e  C o n s t i t u t i o n  o f  t h e  U n i t e d  S t a t e s ,  n o r  s h a l l  i t  b e  c o n s t r u e d  t o  a f f o r d  
g r e a t e r  r i g h t s  t o  m i n o r s  i n  j u v e n i l e  p r o c e e d i n g s  o n  c r i m i n a l  c a u s e s  t h a n  t h o s e  
a f f o r d e d  b y  t h e  C o n s t i t u t i o n  o f  t h e  U n i t e d  S t a t e s . + >>

T h i s  d e c l a r a t i o n  o f  r i g h t s  m a y  n o t  b e  c o n s t r u e d  t o  i m p a i r  o r  d e n y  o t h e r s  
r e t a i n e d  b y  t h e  p e o p l e .

CA CONST A r t .  1 ,  s  2 9

S E C .  4 .  S e c t i o n  2 9  i s  a d d e d  t o  A r t i c l e  I  o f  t h e  C a l i f o r n i a  C o n s t i t u t i o n ,  t o  
r e a d :

S E C .  2 9 .  I n  a  c r i m i n a l  c a s e ,  t h e  p e o p l e  o f  t h e  S t a t e  o f  C a l i f o r n i a  h a v e  t h e  
r i g h t  t o  d u e  p r o c e s s  o f  l a w  a n d  t o  a  s p e e d y  a n d  p u b l i c  t r i a l .

CA CONST A r t .  1 ,  s  3 0

S E C .  5 .  S e c t i o n  3 0  i s  a d d e d  t o  A r t i c l e  I  o f  t h e  C a l i f o r n i a  C o n s t i t u t i o n ,  t o  
r e a d :

S E C .  3 0 .  ( a )  T h i s  C o n s t i t u t i o n  s h a l l  n o t  b e  c o n s t r u e d  b y  t h e  c o u r t s  t o  p r o h i b i t  
t h e  j o i n i n g  o f  c r i m i n a l  c a s e s  a s  p r e s c r i b e d  b y  t h e  L e g i s l a t u r e  o r  b y  t h e  p e o p l e  
t h r o u g h  t h e  i n i t i a t i v e  p r o c e s s .

( b )  I n  o r d e r  t o  p r o t e c t  v i c t i m s  a n d  w i t n e s s e s  i n  c r i m i n a l  c a s e s ,  h e a r s a y  
e v i d e n c e  s h a l l  b e  a d m i s s i b l e  a t :  p r e l i m i n a r y  h e a r i n g s ,  a s  p r e s c r i b e d  b y  t h e  
L e g i s l a t u r e  o r  b y  t h e  p e o p l e  t h r o u g h  t h e  i n i t i a t i v e  p r o c e s s .

( c )  I n  o r d e r  t o  p r o v i d e  f o r  f a i r  a n d  s p e e d y  t r i a l s ,  d i s c o v e r y  i n  c r i m i n a l  c a s e s  
s h a l l  b e  r e c i p r o c a l  i n  n a t u r e ,  a s  p r e s c r i b e d  b y  t h e  L e g i s l a t u r e  o r  b y  t h e  p e o p l e  
t h r o u g h  t h e  i n i t i a t i v e  p r o c e s s .

CA C I V  PRO s  2 2 3  R e p e a l e d

SE C T IO N  6 .  S e c t i o n  2 2 3  o f  t h e  C o d e  o f  C i v i l  P r o c e d u r e  i s  r e p e a l e d .
« - *  * *->>

CA C I V  PRO s  2 2 3

S E C .  7 .  S e c t i o n  2 2 3  i s  a d d e d  t o  t h e  C o d e  o f  C i v i l  P r o c e d u r e ,  t o  r e a d :
2 2 3 .  I n  a  c r i m i n a l  c a s e ,  t h e  c o u r t  s h a l l  c o n d u c t  t h e  e x a m i n a t i o n  o f  p r o s p e c t i v e  

j u r o r s .  H o w e v e r ,  t h e  c o u r t  m a y  p e r m i t  t h e  p a r t i e s ,  u p o n  a  s h o w i n g  o f  g o o d  c a u s e ,  
t o  s u p p l e m e n t  t h e  e x a m i n a t i o n  b y  s u c h  f u r t h e r  i n q u i r y  a s  i t  d e e m s  p r o p e r ,  o r  
s h a l l  i t s e l f  s u b m i t  t o  t h e  p r o s p e c t i v e  j u r o r s  u p o n  s u c h  a  s h o w i n g ,  s u c h  
a d d i t i o n a l  q u e s t i o n s  b y  t h e  p a r t i e s  a s  i t  d e e m s  p r o p e r .  V o i r  d i r e  o f  a n y  
p r o s p e c t i v e  j u r o r s  s h a l l ,  w h e r e  p r a c t i c a b l e ,  o c c u r  i n  t h e  p r e s e n c e  o f  t h e  o t h e r  
j u r o r s  i n  a l l  c r i m i n a l  c a s e s ,  i n c l u d i n g  d e a t h  p e n a l t y  c a s e s .

E x a m i n a t i o n  o f  p r o s p e c t i v e  j u r o r s  s h a l l  b e  c o n d u c t e d  o n l y  i n  a i d  o f  t h e  
e x e r c i s e  o f  c h a l l e n g e s  f o r  c a u s e .

T h e  t r i a l  c o u r t ' s  e x e r c i s e  o f  i t s  d i s c r e t i o n  i n  t h e  m a n n e r  i n  w h i c h  v o i r  d i r e  
i s  c o n d u c t e d  s h a l l  n o t  c a u s e  a n y  c o n v i c t i o n  t o  b e  r e v e r s e d  u n l e s s  t h e  e x e r c i s e  o f  
t h a t  d i s c r e t i o n  h a s  r e s u l t e d  i n  a  m i s c a r r i a g e  o f  j u s t i c e ,  a s  s p e c i f i e d  i n  S e c t i o n



1 3  o f  A r t i c l e  V I  o f  t h e  C a l i f o r n i a  C o n s t i t u t i o n .

CA C I V  PRO s  2 2 3 . 5  R e p e a l e d

S E C .  7 . 5 .  S e c t i o n  2 2 3 . 5  o f  t h e  C o d e  o f  C i v i l  P r o c e d u r e  i s  r e p e a l e d .
« - *  * * - »

CA E V ID  s  1 2 0 3 . 1  

S E C .  8 .  S e c t i o n  1 2 0 3 . 1  i s  a d d e d  t o  t h e  E v i d e n c e  C o d e ,  t o  r e a d :
1 2 0 3 . 1 .  S e c t i o n  1 2 0 3  i s  n o t  a p p l i c a b l e  i f  t h e  h e a r s a y  s t a t e m e n t  i s  o f f e r e d  a t  a

p r e l i m i n a r y  e x a m i n a t i o n ,  a s  p r o v i d e d  i n  S e c t i o n  8 7 2  o f  t h e  P e n a l  C o d e .

CA PENAL s  1 8 9

S E C .  9 .  S e c t i o n  1 8 9  o f  t h e  P e n a l  C o d e  i s  a m e n d e d  t o  r e a d :
1 8 9 .  A l l  m u r d e r  w h i c h  i s  p e r p e t r a t e d  b y  m e a n s  o f  a  d e s t r u c t i v e  d e v i c e  o r

e x p l o s i v e ,  k n o w i n g  u s e  o f  a m m u n i t i o n  d e s i g n e d  p r i m a r i l y  t o  p e n e t r a t e  m e t a l  o r  
a r m o r ,  p o i s o n ,  l y i n g  i n  w a i t ,  t o r t u r e ,  o r  b y  a n y  o t h e r  k i n d  o f  w i l l f u l ,  
d e l i b e r a t e ,  a n d  p r e m e d i t a t e d  k i l l i n g ,  o r  w h i c h  i s  c o m m i t t e d  i n  t h e  p e r p e t r a t i o n  
o f ,  o r  a t t e m p t  t o  p e r p e t r a t e ,  a r s o n ,  r a p e ,  r o b b e r y ,  b u r g l a r y ,  m a y h e m ,  < <+  
k i d n a p p i n g ,  t r a i n  w r e c k i n g , + > >  o r  a n y  a c t  p u n i s h a b l e  u n d e r  « - *  * * - > >  < < + S e c t i o n  
2 8 6 ,  2 8 8 ,  2 8 8 a ,  o r  2 8 9 , + > >  i s  m u r d e r  o f  t h e  f i r s t  d e g r e e ;  a n d  a l l  o t h e r  k i n d s  o f  
m u r d e r s  a r e  o f  t h e  s e c o n d  d e g r e e .

A s  u s e d  i n  t h i s  s e c t i o n ,  " d e s t r u c t i v e  d e v i c e "  s h a l l  m e a n  a n y  d e s t r u c t i v e  d e v i c e  
a s  d e f i n e d  i n  S e c t i o n  1 2 3 0 1 ,  a n d  " e x p l o s i v e "  s h a l l  m e a n  a n y  e x p l o s i v e  a s  d e f i n e d
i n  S e c t i o n  1 2 0 0 0  o f  t h e  H e a l t h  a n d  S a f e t y  C o d e .

T o  p r o v e  t h e  k i l l i n g  w a s  " d e l i b e r a t e  a n d  p r e m e d i t a t e d , " i t  s h a l l  n o t  b e  
n e c e s s a r y  t o  p r o v e  t h e  d e f e n d a n t  m a t u r e l y  a n d  m e a n i n g f u l l y  r e f l e c t e d  u p o n  t h e  
g r a v i t y  o f  h i s  o r  a c t .

CA PENAL S 1 9 0 . 2  
S E C .  1 0 .  S e c t i o n  1 9 0 . 2  o f  t h e  P e n a l  C o d e  d s  a m e n d e d  t o  r e a d :
1 9 0 . 2 .  ( a )  T h e  p e n a l t y  f o r  a  d e f e n d a n t  f o u n d  g u i l t y  o f  m u r d e r  i n  t h e  f i r s t

d e g r e e  s h a l l  b e  d e a t h  o r  c o n f i n e m e n t  i n  s t a t e  p r i s o n  f o r  a  t e r m  o f  l i f e  w i t h o u t  
t h e  p o s s i b i l i t y  o f  p a r o l e  i n  a n y  c a s e  i n  w h i c h  o n e  o r  m o r e  o f  t h e  f o l l o w i n g  
s p e c i a l  c d . r c u m s t a n c e s  h a s  b e e n  « - *  * * - »  f o u n d  u n d e r  S e c t i o n  1 9 0 . 4 ,  t o  b e  t r u e :

( 1 )  T h e  m u r d e r  w a s  i n t e n t i o n a l  a n d  c a r r i e d  o u t  f o r  f i n a n c i a l  g a i n .
( 2 )  T h e  d e f e n d a n t  w a s  p r e v i o u s l y  c o n v i c t e d  o f  m u r d e r  i n  t h e  f i r s t  d e g r e e  o r  

s e c o n d  d e g r e e .  F o r  t h e  p u r p o s e  o f  t h i s  p a r a g r a p h  a n  o f f e n s e  c o m m i t t e d  i n  a n o t h e r  
j u r i s d i c t i o n  w h i c h  i f  c o m m i t t e d  i n  C a l i f o r n i a  w o u l d  b e  p u n i s h a b l e  a s  f i r s t  o r  
s e c o n d  d e g r e e  m u r d e r  s h a l l  b e  d e e m e d  m u r d e r  i n  t h e  f i r s t  o r  s e c o n d  d e g r e e .
! ( 3 )  T h e  d e f e n d a n t  h a s  i n  t h i s  p r o c e e d i n g  b e e n  c o n v i c t e d  o f  m o r e  t h a n  o n e
o f f e n s e  o f  m u r d e r  i n  t h e  f i r s t  o r  s e c o n d  d e g r e e .

( 4 )  T h e  m u r d e r  w a s  c o m m i t t e d  b y  m e a n s  o f  a  d e s t r u c t i v e  d e v i c e ,  b o m b ,  o r  
e x p l o s i v e  p l a n t e d ,  h i d d e n  o r  c o n c e a l e d  i n  a n y  p l a c e ,  a r e a ,  d w e l l i n g ,  b u i l d i n g  o r  
s t r u c t . i r e ,  a n d  t h e  d e f e n d a n t  k n e w  o r  r e a s o n a b l y  s h o u l d  h a v e  k n o w n  t h a t  h i s  < < + o r
h e r + »  a c t  o r  a c t s  w o u l d  c r e a t e  a  g r e a t  r i s k  o f  d e a t h  t o  a  h u m a n  b e i n g  o r  h u m a n
b e i n g s .

( 5 )  T h e  m u r d e r  w a s  c o m m i t t e d  f o r  t h e  p u r p o s e  o f  a v o i d i n g  o r  p r e v e n t i n g  a  l a w f u l  
a r r e s t  o r  t o  p e r f e c t ,  o r  a t t e m p t  t o  p e r f e c t  a n  e s c a p e  f r o m  l a w f u l  c u s t o d y .

( 6 )  T h e  m u r d e r  w a s  c o m m i t t e d  b y  m e a n s  o f  a  d e s t r u c t i v e  d e v i c e ,  b o m b ,  o r  
e x p l o s i v e  t h a t  t h e  d e f e n d a n t  m a i l e d  o r  d e l i v e r e d ,  a t t e m p t e d  t o  m a i l  o r  d e l i v e r ,  
o r  c a u s e  t o  b e  m a i l e d  o r  d e l i v e r e d  a n d  t h e  d e f e n d a n t  k n e w  o r  r e a s o n a b l y  s h o u l d  
h a v e  k n o w n  t h a t  h i s  « + o r  h e r + > >  a c t  o r  a c t s  w o u l d  c r e a t e  a  g r e a t  r i s k  o f  d e a t h
t o  a  h u m a n  b e i n g  o r  h u m a n  b e i n g s .

( 7 )  T h e  v i c t i m  w a s  a  p e a c e  o f f i c e r  a s  d e f i n e d  i n  S e c t i o n  8 3 0 , 1 ,  8 3 0 . 2 ,  8 3 0 . 3 ,  
8 3 0 . 3 1 ,  8 3 0 . 3 5 ,  8 3 0 . 3 6 ,  8 3 0 . 4 ,  8 3 0 . 5 ,  8 3 0 . 5 a ,  8 3 0 . 6 ,  8 3 0 . 1 0 ,  8 3 0 . 1 1  o r  8 3 0 . 1 2 ,



w h o ,  w h i l e  e n g a g e d  i n  t h e  c o u r s e  o f  t h e  p e r f o r m a n c e  o f  h i s  « + o r  h e r + »  d u t i e s  
w a s  i n t e n t i o n a l l y  k i l l e d ,  a n d  s u c h  d e f e n d a n t  k n e w  o r  r e a s o n a b l y  s h o u l d  h a v e  k n o w n  
t h a t  s u c h  v i c t i m  w a s  a  p e a c e  o f f i c e r  e n g a g e d  i n  t h e  p e r f o r m a n c e  o f  h i s  « + o r  
h e r + > >  d u t i e s ;  o r  t h e  v i c t i m  w a s  a  p e a c e  o f f i c e r  a s  d e f i n e d  i n  t h e  a b o v e  
e n u m e r a t e d  s e c t i o n s  o f  t h e  P e n a l  C o d e ,  o r  a  f o r m e r  p e a c e  o f f i c e r  u n d e r  a n y  o f  
s u c h  s e c t i o n s ,  a n d  w a s  i n t e n t i o n a l l y  k i l l e d  i n  r e t a l i a t i o n  f o r  t h e  p e r f o r m a n c e  o f  
h i s  « + o r  h e r + »  o f f i c i a l  d u t i e s .

( 8 )  T h e  v i c t i m  w a s  a  f e d e r a l  l a w  e n f o r c e m e n t  o f f i c e r  o r  a g e n t ,  w h o ,  w h i l e  
e n g a g e d  i n  t h e  c o u r s e  o f  t h e  p e r f o r m a n c e  o f  h i s  « + o r  h e r + »  d u t i e s  w a s  
i n t e n t i o n a l l y  k i l l e d ,  a n d  s u c h  d e f e n d a n t  k n e w  o r  r e a s o n a b l y  s h o u l d  h a v e  k n o w n  
t h a t  s u c h  v i c t i m  w a s  a  f e d e r a l  l a w  e n f o r c e m e n t  o f f i c e r  o r  a g e n t ,  e n g a g e d  i n  t h e  
p e r f o r m a n c e  o f  h i s  « + o r  h e r + > >  d u t i e s ;  o r  t h e  v i c t i m  w a s  a  f e d e r a l  l a w  
e n f o r c e m e n t  o f f i c e r  o r  a g e n t ,  a n d  w a s  i n t e n t i o n a l l y  k i l l e d  i n  r e t a l i a t i o n  f o r  t h e  
p e r f o r m a n c e  o f  h i s  « + o r  h e r + »  o f f i c i a l  d u t i e s .

( 9 )  T h e  v i c t i m  w a s  a  f i r e m a n  a s  d e f i n e d  i n  S e c t i o n  2 4 5 . 1 ,  w h o  w h i l e  e n g a g e d  i n  
t h e  c o u r s e  o f  t h e  p e r f o r m a n c e  o f  h i s  « + o r  h e r + »  d u t i e s  w a s  i n t e n t i o n a l l y  
k i l l e d ,  a n d  s u c h  d e f e n d a n t  k n e w  o r  r e a s o n a b l y  s h o u l d  h a v e  k n o w n  t h a t  s u c h  v i c t i m  
w a s  a  f i r e m a n  e n g a g e d  i n  t h e  p e r f o r m a n c e  o f  h i s  « + o r  h e r + »  d u t i e s .

( 1 0 )  T h e  v i c t i m  w a s  a  w i t n e s s  t o  a  c r i m e  w h o  w a s  i n t e n t i o n a l l y  k i l l e d  f o r  t h e  
p u r p o s e  o f  p r e v e n t i n g  h i s  « + o r  h e r + > >  t e s t i m o n y  i n  a n y  c r i m i n a l  « + o r  
j u v e n i l e + »  p r o c e e d i n g ,  a n d  t h e  k i l l i n g  w a s  n o t  c o m m i t t e d  d u r i n g  t h e  c o m m i s s i o n ,  
o r  a t t e m p t e d  c o m m i s s i o n  < < - *  * * - > >  « + o f + »  t h e  c r i m e  t o  w h i c h  h e  « + o r  s h e + > >  
w a s  a  w i t n e s s ;  o r  t h e  v i c t i m  w a s  a  w i t n e s s  t o  a  c r i m e  a n d  w a s  i n t e n t i o n a l l y  
k i l l e d  i n  r e t a l i a t i o n  f o r  h i s  « + o r  h e r + »  t e s t i m o n y  i n  a n y  c r i m i n a l  « + o r  
j u v e n i l e + > >  p r o c e e d i n g .  « + A s  u s e d  i n  t h i s  p a r a g r a p h ,  " j u v e n i l e  p r o c e e d i n g "  
m e a n s  c  p r o c e e d i n g  b r o u g h t  p u r s u a n t  t o  S e c t i o n  6 0 2  o r  7 0 7  o f  t h e  W e l f a r e  a n d  
I n s t i t u t i o n s  C o d e . + > >

( 1 1 )  T h e  v i c t i m  w a s  a  p r o s e c u t o r  o r  a s s i s t a n t  p r o s e c u t o r  o r  a  f o r m e r  p r o s e c u t o r  
o r  a s s i s t a n t  p r o s e c u t o r  o f  a n y  l o c a l  o r  s t a c e  p r o s e c u t o r ' s  o f f i c e  i n  t h i s  s t a t e  
o r  a n y  o t h e r  s t a t e ,  o r  a  f e d e r a l  p r o s e c u t o r ' s  o f f i c e  a n d  t h e  m u r d e r  w a s  
« + i n t e n t i o n a l l y + > >  c a r r i e d  o u t  i n  r e t a l i a t i o n  f o r  o r  t o  p r e v e n t  t h e  p e r f o r m a n c e  
o f  t h e  v i c t i m ' s  o f f i c i a l  d u t i e s .

( 1 2 )  T h e  v i c t i m  w a s  a  j u d g e  o r  f o r m e r  j u d g e  o f  a n y  c o u r t  o f  r e c o r d  i n  t h e  
l o c a l ,  s t a t e  o r  f e d e r a l  s y s t e m  i n  t h e  S t a t e  o f  C a l i f o r n i a  o r  i n  a n y  o t h e r  s t a t e  
o f  t h e  U n i t e d  S t a t e s  a n d  t h e  m u r d e r  w a s  « + i n t e n t i o n a l l y + »  c a r r i e d  o u t  i n  
r e t a l i a t i o n  f o r  o r  t o  p r e v e n t  t h e  p e r f o r m a n c e  o f  t h e  v i c t i m ' s  o f f i c i a l  d u t i e s .

( 1 3 )  T h e  v i c t i m  w a s  a n  e l e c t e d  o r  a p p o i n t e d  o f f i c i a l  o r  f o r m e r  o f f i c i a l  o f  t h e  
« - *  * * - »  « + f e d e r a l  g o v e r n m e n t + > > ,  a  l o c a l  o r  « - *  * * - > >  < < + s t a t e + »  
g o v e r n m e n t  o f  C a l i f o r n i a ,  o r  o f  a n y  l o c a l  o r  s t a t e  g o v e r n m e n t  o f  a n y  o t h e r  s t a t e  
i n  t h e  U n i t e d  S t a t e s  a n d  t h e  k i l l i n g  w a s  i n t e n t i o n a l l y  c a r r i e d  o u t  i n  r e t a l i a t i o n  
f o r  o r  t o  p r e v e n t  t h e  p e r f o r m a n c e  o f  t h e  v i c t i m ' s  o f f i c i a l  d u t i e s .

( 1 4 )  T h e  m u r d e r  w a s  e s p e c i a l l y  h e i n o u s ,  a t r o c i o u s ,  o r  c r u e l ,  m a n i f e s t i n g  
e x c e p t i o n a l  d e p r a v i t y  « - *  * * - > > « - *  . A s + »  u t i l i z e d  i n  t h i s  s e c t i o n ,  t h e  p h r a s e  
e s p e c i a l l y  h e i n o u s ,  a t r o c i o u s  o r  c r u e l  m a n i f e s t i n g  e x c e p t i o n a l  d e p r a v i t y  m e a n s  a  
c c n s c i e n c e l e s s , o r  p i t i l e s s  c r i m e  w h i c h  i s  u n n e c e s s a r i l y  t o r t u r o u s  t o  t h e  v i c t i m .

( 1 5 )  T h e  d e f e n d a n t  i n t e n t i o n a l l y  k i l l e d  t h e  v i c t i m  w h i l e  l y i n g  i n  w a i t .
( 1 6 )  T h e  v i c t i m  w a s  i n t e n t i o n a l l y  k i l l e d  b e c a u s e  o f  h i s  « + o r  h e r + > >  r a c e ,  

c o l o r ,  r e l i g i o n ,  n a t i o n a l i t y  o r  c o u n t r y  o f  o r i g i n .
( 1 7 )  T h e  m u r d e r  w a s  c o m m i t t e d  w h i l e  t h e  d e f e n d a n t  w a s  e n g a g e d  i n  o r  w a s  a n  

a c c o m p l i c e  i n  t h e  c o m m i s s i o n  o f ,  a t t e m p t e d  c o m m i s s i o n  o f ,  o r  t h e  i m m e d i a t e  f l i g h t  
a f t e r  c o m m i t t i n g  o r  a t t e m p t i n g  t o  c o m m i t  t h e  f o l l o w i n g  f e l o n i e s :

( i )  R o b b e r y  i n  v i o l a t i o n  o f  S e c t i o n  2 1 1  o r  2 1 2 . 5 .
( i i )  K i d n a p p i n g  i n  v i o l a t i o n  o f  « - *  * * - »  « + S e c t i o n + > >  2 0 7  « - *  * * - »  

« + o r - i - »  2 0 9 .
( i i i )  R a p e  i n  v i o l a t i o n  o f  S e c t i o n  2 6 1 .
( i v )  S o d o m y  i n  v i o l a t i o n  o f  S e c t i o n  2 8 6 .
( v )  T h e  p e r f o r m a n c e  o f  a  l e w d  o r  l a s c i v i o u s  a c t  u p o n  p e r s o n  o f  a  c h i l d  u n d e r

t h e  a g e  o f  1 4  i n  v i o l a t i o n  o f  S e c t i o n  2 8 8 .



( v i )  O r a l  c o p u l a t i o n  i n  v i o l a t i o n  o f  S e c t i o n  2 8 8 a .
- ( v i i )  B u r g l a r y  i n  t h e  f i r s t  o r  s e c o n d  d e g r e e  i n  v i o l a t i o n  o f  S e c t i o n  4 6 0 .
( v i i i )  A r s o n  i n  v i o l a t i o n  o f  « + s u b d i v i s i o n  ( b )  o f + »  S e c t i o n  < < - *  * * - »  

« + 4 5 1 + » .
( i x )  T r a i n  w r e c k i n g  i n  v i o l a t i o n  o f  S e c t i o n  2 1 9 .

< < + ( x )  M a y h e m  i n  v i o l a t i o n  o f  S e c t i o n  2 0 3 . + »
« + ( x i )  R a p e  b y  i n s t r u m e n t  i n  v i o l a t i o n  o f  S e c t i o n  2 8 9 . + »
( 1 8 )  T h e  m u r d e r  w a s  i n t e n t i o n a l  a n d  i n v o l v e d  t h e  i n f l i c t i o n  o f  t o r t u r e .  « - *  * 

* - »
( 1 9 )  T h e  d e f e n d a n t  i n t e n t i o n a l l y  k i l l e d  t h e  v i c t i m  b y  t h e  a d m i n i s t r a t i o n  o f  

p o i s o n .
( b )  « - *  * * - »  « + U n l e s s  a n  i n t e n t  t o  k i l l  i s  s p e c i f i c a l l y  r e q u i r e d  u n d e r  

s u b d i v i s i o n  ( a )  f o r  a  s p e c i a l  c i r c u m s t a n c e  e n u m e r a t e d  t h e r e i n ,  a n  a c t u a l  k i l l e r  
a s  t o  whom  s u c h  s p e c i a l  c i r c u m s t a n c e  h a s  b e e n  f o u n d  t o  b e  t r u e  u n d e r  S e c t i o n
1 9 0 . 4  n e e d  n o t  h a v e  h a d  a n y  i n t e n t  t o  k i l l  a t  t h e  t i m e  o f  t h e  c o m m i s s i o n  o f  t h e  
o f f e n s e  w h i c h  i s  t h e  b a s i s  o f  t h e  s p e c i a l  c i r c u m s t a n c e  i n  o r d e r  t o  s u f f e r  d e a t h  
o r  c o n f i n e m e n t  i n  s t a t e  p r i s o n  f o r  a  t e r m  o f  l i f e  w i t h o u t  t h e  p o s s i b i l i t y  o f  
p a r o l e . + »

« + ( c )  E v e r y  p e r s o n  n o t  t h e  a c t u a l  k i l l e r  w h o ,  w i t h  t h e  i n t e n t  t o  k i l l ,  a i d s ,  
a b e t s ,  c o u n s e l s ,  c o m m a n d s ,  i n d u c e s ,  s o l i c i t s ,  r e q u e s t s ,  o r  a s s i s t s  a n y  a c t o r  i n  
t h e  c o m m i s s i o n  o f  m u r d e r  i n  t h e  f i r s t  d e g r e e  s h a l l  s u f f e r  d e a t h  o r  c o n f . t ' e m e n t  i n  
s t a t e  p r i s o n  f o r  a  t e r m  o f  l i f e  w i t h o u t  t h e  p o s s i b i l i t y  o f  p a r o l e ,  i n  a n y  c a s e  i n  
w h i c h  o n e  o r  m o r e  o f  t h e  s p e c i a l  c i r c u m s t a n c e s  e n u m e r a t e d  i n  s u b d i v i s i o n  ( a )  o f  
t h i s  s e c t i o n  h a s  b e e n  f o u n d  t o  b e  t r u e  u n d e r  S e c t i o n  1 9 0 . 4 . + »

< < + ( d )  N o t w i t h s t a n d i n g  s u b d i v i s i o n  ( c ) , e v e r y  p e r s o n  n o t  t h e  a c t u a l  k i l l e r ,  
w h o ,  w i t h  r e c k l e s s  i n d i f f e r e n c e  t o  h u m a n  l i f e  a n d  a s  a  m a j o r  p a r t i c i p a n t ,  a i d s ,  
a b e t s ,  c o u n s e l s ,  c o m m a n d s ,  i n d u c e s ,  s o l i c i t s ,  r e q u e s t s ,  o r  a s s i s t s  i n  t h e  
c o m m i s s i o n  o f  a  f e l o n y  e n u m e r a t e d  i n  p a r a g r a p h  ( 1 7 )  o f  s u b d i v i s i o n  ( a ) ,  w h i c h  
f e l o n y  r e s u l t s  i n  t h e  d e a t h  o f  s o m e  p e r s o n  o r  p e r s o n s ,  w h o  i s  f o u n d  g u i l t y  o f  
m u r d e r  i n  t h e  f i r s t  d e g r e e  t h e r e f o r ,  s h a l l  s u f f e r  d e a t h  o r  c o n f i n e m e n t  i n  s t a t e  
p r i s o n  f o r  l i f e  w i t h o u t  t h e  p o s s i b i l i t y  o f  p a r o l e ,  i n  a n y  c a s e  i n  w h i c h  a  s p e c i a l  
c i r c u m s t a n c e  e n u m e r a t e d  i n  p a r a g r a p h  ( 1 7 )  o f  s u b d i v i s i o n  ( a )  o f  t h i s  s e c t i o n  h a s  
b e e n  f o u n d  t o  b e  t r u e  u n d e r  S e c t i o n  1 9 0 . 4 . + »

< < + ( e ) + »  T h e  p e n a l t y  s h a l l  b e  d e t e r m i n e d  a s  p r o v i d e d  i n  S e c t i o n s  1 9 0 . 1 ,  1 9 0 . 2 ,
1 9 0 . 3 ,  1 9 0 . 4 ,  a n d  1 9 0 . 5 .

CA PENAL s  1 9 0 . 4 1  

S E C .  1 1 .  S e c t i o n  1 9 0 . 4 1  i s  a d d e d  t o  t h e  P e n a l  C o d e ,  t o  r e a d :
1 9 0 . 4 1 .  N o t w i t h s t a n d i n g  S e c t i o n  1 9 0 . 4  o r  a n y  o t h e r  p r o v i s i o n  o f  l a w ,  t h e  c o r p u s  

d e l i c t i  o f  a  f e l o n y - b a s e d  s p e c i a l  c i r c u m s t a n c e  e n u m e r a t e d  i n  p a r a g r a p h  ( 1 7 )  o f  
s u b d i v i s i o n  ( a )  o f  S e c t i o n  1 9 0 . 2  n e e d  n o t  b e  p r o v e d  i n d e p e n d e n t l y  o f  a  
d e f e n d a n t ' s  e x t r a j u d i c i a l  s t a t e m e n t .

CA PENAL s  1 9 0 . 5  

S E C .  1 2 .  S e c t i o n  1 9 0 . 5  o f  t h e  P e n a l  C o d e  i s  a m e n d e d  t o  r e a d :
1 9 0 . 5 .  « + ( a ) + > >  N o t w i t h s t a n d i n g  a n y  o t h e r  p r o v i s i o n  o f  l a w ,  t h e  d e a t h  p e n a l t y  

s h a l l  n o t  b e  i m p o s e d  u p o n  a n y  p e r s o n  w h o  i s  u n d e r  t h e  a g e  o f  1 8  a t  t h e  t i m e  o f  
t h e  c o m m i s s i o n  o f  t h e  c r i m e .  T h e  b u r d e n  o f  p r o o f  a s  t o  t h e  a g e  o f  s u c h  p e r s o n  
s h a l l  b e  u p o n  t h e  d e f e n d a n t .

< < + ( b )  T h e  p e n a l t y  f o r  a  d e f e n d a n t  f o u n d  g u i l t y  o f  m u r d e r  i n  t h e  f i r s t  d e g r e e ,  
i n  a n y  c a s e  i n  w h i c i .  o n e  o r  m o r e  s p e c i a l  c i r c u m s t a n c e s  e n u m e r a t e d  i n  S e c t i o n  
1 9 0 . 2  o r  1 9 0 . . 2 5  h a s  b e e n  f o u n d  t o  b e  t r u e  u n d e r  S e c t i o n  1 9 0 . 4 ,  w h o  w a s  1 6  y e a r s  
o f  a g e  o r  o l d e r  a n d  u n d e r  t h e  a g e  o f  1 8  y e a r s  a t  t h e  t i m e  o f  t h e  c o m m i s s i o n  o f  
t h e  c r i m e ,  s h a l l  b e  c o n f i n e m e n t  i n  t h e  s t a t e  p r i s o n  f o r  l i f e  w i t h o u t  t h e  
p o s s i b i l i t y  o f  p a r o l e  o r ,  a t  t h e  d i s c r e t i o n  o f  t h e  c o u r t ,  2 5  y e a r s  t o  l i f e . + > >  

< < + ( c )  T h e  t r i e r  o f  f a c t  s h a l l  d e t e r m i n e  t h e  e x i s t e n c e  o f  a n y  s p e c i a l



c i r c u m s t a n c e  p u r s u a n t  t o  t h e  p r o c e d u r e  s e t  f o r t h  i n  S e c t i o n  1 9 0 . 4 . + »

CA PENAL s  2 0 6

S E C .  1 3 .  S e c t i o n  2 0 6  i s  a d d e d  t o  t h e  P e n a l  C o d e ,  t o  r e a d :
2 0 6 .  E v e r y  p e r s o n  w h o ,  w i t h  t h e  i n t e n t  t o  c a u s e  c r u e l  o r  e x t r e m e  p a i n  a n d  

s u f f e r i n g  f o r  t h e  p u r p o s e  o f  r e v e n g e ,  e x t o r t i o n ,  p e r s u a s i o n ,  o r  f o r  a n y  s a d i s t i c  
p u r p o s e ,  i n f l i c t s  g r e a t  b o d i l y  i n j u r y  a s  d e f i n e d  i n  S e c t i o n  1 2 0 2 2 . 7  u p o n  t h e  
p e r s o n  o f  a n o t h e r ,  i s  g u i l t y  o f  t o r t u r e .

T h e  c r i m e  o f  t o r t u r e  d o e s  n o t  r e q u i r e  a n y  p r o o f  t h a t  t h e  v i c t i m  s u f f e r e d  p a i n .

CA PENAL s  2 0 6 . 1

S E C .  1 4 .  S e c t i o n  2 0 6 . 1  i s  a d d e d  t o  P e n a l  C o d e ,  t o  r e a d :
2 0 6 . 1 .  T o r t u r e  i s  p u n i s h a b l e  b y  i m p r i s o n m e n t  i n  t h e  s t a t e  p r i s o n  f o r  a  t e r m  o f  

l i f e .

CA PENAL s  8 5 9

S E C .  1 5 .  S e c t i o n  8 5 9  o f  t h e  P e n a l  C o d e  i s  a m e n d e d  t o  r e a d :
° 5 9 .  W hen  t h e  d e f e n d a n t  i s  c h a r g e d  w i t h  t h e  c o m m i s s i o n  o f  a  p u b l i c  o f f e n s e  o v e r  

w h i c h  t h e  s u p e r i o r  c o u r t  h a s  o r i g i n a l  j u r i s d i c t i o n ,  b y  a  w r i t t e n  c o m p l a i n t  
s u b s c r i b e d  u n d e r  o a t h  a n d  o n  f i l e  i n  a  c o u r t  w i t h i n  t h e  c o u n t y  i n  w h i c h  t h e  
p u b l i c  o f f e n s e  i s  t r i a b l e ,  h e  o r  s h e  s h a l l ,  w i t h o u t  u n n e c e s s a r y  d e l a y ,  b e  t a k e n  
b e f o r e  a  m a g i s t r a t e  o f  t h e  c o u r t  i n  w h i c h  t h e  c o m p l a i n t  i s  o n  f i l e .  T h e  
m a g i s t r a t e  s h a l l  i m m e d i a t e l y  d e l i v e r  t o  t h e  d e f e n d a n t  a  c o p y  o f  t h e  c o m p l a i n t ,  
i n f o r m  t h e  d e f e n d a n t  t h a t  h e  o r  s h e  h a s  t h e  r i g h t  t o  h a v e  t h e  a s s i s t a n c e  o f  
c o u n s e l ,  a s k  t h e  d e f e n d a n t  i f  h e  o r  s h e  d e s i r e s  t h e  a s s i s t a n c e  o f  c o u n s e l ,  a n d  
a l l o w  t h e  d e f e n d a n t  r e a s o n a b l e  t i m e  t o  s e n d  f o r  c o u n s e l .  H o w e v e r ,  i n  a  c a p i t a l  
c a s e ,  t h e  c o u r t  s h a l l  i n f o r m  t h e  d e f e n d a n t  t h a t  t h e  d e f e n d a n t  m u s t  b e  r e p r e s e n t e d  
i n  c o u r t  b y  c o u n s e l  a t  a l l  s t a g e s  o f  t h e  p r e l i m i n a r y  a n d  t r i a l  p r o c e e d i n g s  a n d  
t h a t  t h e  r e p r e s e n t a t i o n  w i l l  b e  a t  t h e  d e f e n d a n t ’ s  e x p e n s e  i f  t h e  d e f e n d a n t  i s  
a b l e  t o  e m p l o y  c o u n s e l  o r  a t  p u b l i c  e x p e n s e  i f  h e  o r  s h e  i s  u n a b l e  t o  e m p l o y  
c o u n s e l ,  i n q u i r e  o f  h i m  o r  h e r  w h e t h e r  h e  o r  s h e  i s  a b l e  t o  e m p l o y  c o u n s e l  a n d ,  
i f  s o ,  w h e t h e r  t h e  d e f e n d a n t  d e s i r e s  t o  e m p l o y  c o u n s e l  o f  t h e  d e f e n d a n t ' s  c h o i c e  
o r  t o  h a v e  c o u n s e l  a s s i g n e d  f o r  h i m  o r  h e r ,  a n d  a l l o w  t h e  d e f e n d a n t  a  r e a s o n a b l e  
t i m e  t o  s e n d  f o r  h i s  o r  h e r  c h o s e n  o r  a s s i g n e d  c o u n s e l .  T h e  m a g i s t r a t e  m u s t ,  u p o n  
t h e  r e q u e s t  o f  t h e  d e f e n d a n t ,  r e q u i r e  a  p e a c e  o f f i c e r  t o  t a k e  a  m e s s a g e  t o  a n y  
c o u n s e l  whom t h e  d e f e n d a n t  m a y  n a m e ,  i n  t h e  j u d i c i a l  d i s t r i c t  i n  w h i c h  t h e  c o u r t  
i s  s i t u a t e d .  T h e  o f f i c e r  s h a l l ,  w i t h o u t  d e l a y  a n d  w i t h o u t  a  f e e ,  p e r f o r m  t h a t  
d u t y .  I f  t h e  d e f e n d a n t  d e s i r e s  a n d  i s  u n a b l e  t o  e m p l o y  c o u n s e l ,  t h e  c o u r t  s h a l l  
a s s i g n  c o u n s e l  t o  d e f e n d  h i m  o r  h e r ;  i n  a  c a p i t a l  c a s e ,  i f  t h e  d e f e n d a n t  i s  a b l e  
t o  e m p l o y  c o u n s e l  a n d  e i t h e r  r e f u s e s  t o  e m p l o y  c o u n s e l  o r  a p p e a r s  w i t h o u t  c o u n s e l  
a f t e r  h a v i n g  h a d  a  r e a s o n a b l e  t i m e  t o  e m p l o y  c o u n s e l ,  t h e  c o u r t  s h a l l  a s s i g n  
c o u n s e l  t o  d e f e n d  h i m  o r  h e r .  I f  i t  a p p e a r s  t h a t  t h e  d e f e n d a n t  m a y  b e  a  m i n o r ,  
t h e  m a g i s t r a t e  s h a l l  a s c e r t a i n  w h e t h e r  t h a t  i s  t h e  c a s e ,  a n d  i f  t h e  m a g i s t r a t e  
c o n c l u d e s  t h a t  i t  i s  p r o b a b l e  t h a t  t h e  d e f e n d a n t  i s  a  m i n o r ,  h e  o r  s h e  s h a l l  
i m m e d i a t e l y  e i t h e r  n o t i f y  t h e  p a r e n t  o r  g u a r d i a n  o f  t h e  m i n o r ,  b y  t e l e p h o n e  o r  
m e s s e n g e r ,  o f  t h e  a r r e s t ,  o r  a p p o i n t  c o u n s e l  t o  r e p r e s e n t  t h e  m i n o r .  < < - *  * * - »

CA PENAL s  8 6 6

S E C .  1 6 .  S e c t i o n  8 6 6  o f  t h e  P e n a l  C o d e  i s  a m e n d e d  t o  r e a d :
8 6 6 .  < < + ( a ) + »  W h e n  t h e  e x a m i n a t i o n  o f  w i t n e s s e s  o n  t h e  p a r t  o f  t h e  p e o p l e  i s  

c l o s e d ,  a n y  « - *  * * - »  < < + w i t n e s s + »  t h e  d e f e n d a n t  m a y  p r o d u c e  < < - *  * * - > >  
< < + s h a l l + »  b e  s w o r n  a n d  e x a m i n e d .

< < + U p o n  t h e  r e q u e s t  o f  t h e  p r o s e c u t i n g  a t t o r n e y ,  t h e  m a g i s t r a t e  s h a l l  r e q u i r e  
a n  o f f e r  o f  p r o o f  f r o m  t h e  d e f e n s e  a s  t o  t h e  t e s t i m o n y  e x p e c t e d  f r o m  t h e  w i t n e s s .



I  T h e  m a g i s t r a t e  s h a l l  n o t  p e r m i t  t h e  t e s t i m o n y  o f  a n y  d e f e n s e  w i t n e s s  u n l e s s  t h e  
I  o f f e r  o f  p r o o f  d i s c l o s e s  t o  t h e  s a t i s f a c t i o n  o f  t h e  m a g i s t r a t e ,  i n  h i s  o r  h e r  
I s o u n d  d i s c r e t i o n ,  t h a t  t h e  t e s t i m o n y  o f  t h a t  w i t n e s s ,  i f  b e l i e v e d ,  w o u l d  b e  
1 r e a s o n a b l y  l i k e l y  t o  e s t a b l i s h  a n  a f f i r m a t i v e  d e f e n s e ,  n e g a t e  a n  e l e m e n t  o f  a  
I c r i m e  c h a r g e d ,  o r  i m p e a c h  t h e  t e s t i m o n y  o f  a  p r o s e c u t i o n  w i t n e s s  o r  t h e  s t a t e m e n t  
I o f  a  d e c l a r a n t  t e s t i f i e d  t o  b y  a  p r o s e c u t i o n  w i t n e s s . + »
I « + ( b )  I t  i s  t h e  p u r p o s e  o f  a  p r e l i m i n a r y  e x a m i n a t i o n  t o  e s t a b l i s h  w h e t h e r  
I t h e r e  e x i s t s  p r o b a b l e  c a u s e  t o  b e l i e v e  t h a t  t h e  d e f e n d a n t  h a s  c o m m i t t e d  a  f e l o n y .  
I T h e  e x a m i n a t i o n  s h a l l  n o t  b e  u s e d  f o r  p u r p o s e s  o f  d i s c o v e r y . + »
i < < + ( c )  T h i s  s e c t i o n  s h a l l  n o t  b e  c o n s t r u e d  t o  c o m p e l  o r  a u t h o r i z e  t h e  t a k i n g  o f  
I d e p o s i t i o n s  o f  w i t n e s s e s . + > >
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I S E C .  1 7 .  S e c t i o n  8 7 1 . 6  i s  a d d e d  t o  t h e  P e n a l  C o d e ,  t o  r e a d :
1 8 7 1 . 6 .  I f  i n  a  f e l o n y  c a s e  t h e  m a g i s t r a t e  s e t s  t h e  p r e l i m i n a r y  e x a m i n a t i o n
I b e y o n d  t h e  t i m e  s p e c i f i e d  i n  S e c t i o n  8 5 9 b ,  i n  v i o l a t i o n  o f  S e c t i o n  8 5 9 b ,  o r  
I c o n t i n u e s  t h e  p r e l i m i n a r y  h e a r i n g  w i t h o u t  g o o d  c a u s e  a n d  g o o d  c a u s e  i s  r e q u i r e d  
I b y  l a w  f o r  s u c h  a  c o n t i n u a n c e ,  t h e  p e o p l e  o r  t h e  d e f e n d a n t  m a y  f i l e  a  p e t i t i o n  
I f o r  w r i t  o f  m a n d a t e  o r  p r o h i b i t i o n  i n  t h e  s u p e r i o r  c o u r t  s e e k i n g  i m m e d i a t e  
I a p p e l l a t e  r e v i e w  o f  t h e  r u l i n g  s e t t i n g  t h e  h e a r i n g  o r  g r a n t i n g  t h e  c o n t i n u a n c e .
I S u c h  a  p e t i t i o n  s h a l l  h a v e  p r e c e d e n c e  o v e r  a l l  o t h e r  c a s e s  i n  t h e  c o u r t  t o  w h i c h  
I t h e  p e t i t i o n  i s  a s s i g n e d .  I f  t h e  s u p e r i o r  c o u r t  g r a n t s  a  p e r e m p t o r y  w r i t ,  i t  
I s h a l l  i s s u e  t h e  w r i t  a n d  a  r e m i t t i t u r  t h r e e  c o u r t  d a y s  a f t e r  i t s  d e c i s i o n  b e c o m e s  
I f i n a l  a s  t o  t h e  c o u r t  i f  t h i s  a c t i o n  i s  n e c e s s a r y  t o  p r e v e n t  m o o t n e s s  o r  t o  
I p r e v e n t  f r u s t r a t i o n  o f  t h e  r e l i e f  g r a n t e d ,  n o t w i t h s t a n d i n g  t h e  r i g h t s  o f  t h e
I p a r t i e s  t o  s e e k  r e v i e w  i n  a  c o u r t  o f  a p p e a l . W h e n  t h e  s u p e r i o r  c o u r t  i s s u e s  t h e

w r i t  a n d  r e m i t t i t u r  a s  p r o v i d e d  i n  t h i s  s e c t i o n ,  t h e  w r i t  s h a l l  c o m m a n d  t h e  
m a g i s t r a t e  t o  p r o c e e d  w i t h  t h e  p r e l i m i n a r y  h e a r i n g  w i t h o u t  f u r t h e r  d e l a y ,  o t h e r  
t h a n  t h a t  r e a s o n a b l y  n e c e s s a r y  f o r  t h e  p a r t i e s  t o  o b t a i n  t h e  a t t e n d a n c e  o f  t h e i r  
w i t n e s s e s .

T h e  c o u r t  o f  a p p e a l  m a y  s t a y  o r  r e c a l l  t h e  i s s u a n c e  o f  t h e  w r i t  a n d  r e m i t t i t u r .  
T h e  f a i l u r e  o f  t h e  c o u r t  o f  a p p e a l  t o  s t a y  o r  r e c a l l  t h e  i s s u a n c e  o f  t h e  w r i t  a n d  
r e m i t t i t u r  s h a l l  n o t  d e p r i v e  t h e  p a r t i e s  o f  a n y  r i g h t  t h e y  w o u l d  o t h e r w i s e  h a v e  
t o  a p p e l l a t e  r e v i e w  o r  e x t r a o r d i n a r y  r e l i e f .

CA PENAL s  8 7 2

S E C .  1 8 .  S e c t i o n  8 7 2  o f  t h e  P e n a l  C o d e  i s  a m e n d e d  t o  r e a d :
8 7 2 .  ( a )  I f ,  h o w e v e r ,  i t  a p p e a r s  f r o m  t h e  e x a m i n a t i o n  t h a t  a  p u b l i c  o f f e n s e  h a s

b e e n  c o m m i t t e d ,  a n d  t h e r e  i s  s u f f i c i e n t  c a u s e  t o  b e l i e v e  < < + t h a t + »  t h e  d e f e n d a n t  
[ < < + i s + »  g u i l t y  < < - *  * * - » ,  t h e  m a g i s t r a t e  « - *  * * - > >  « + s h a l l + > >  m a k e  o r  
i n d o r s e  o n  t h e  c o m p l a J n t  a n  o r d e r ,  s i g n e d  b y  h i m  « + o r  h e r + > > ,  t o  t h e  f o l l o w i n g  
e f f e c t :  " I t  a p p e a r i n g  t o  m e  t h a t  t h e  o f f e n s e  i n  t h e  w i t h i n  c o m p l a i n t  m e n t i o n e d
( o r  a n y  o f f e n s e ,  a c c o r d i n g  t o  t h e  f a c t ,  s t a t i n g  g e n e r a l l y  t h e  n a t u r e  t h e r e o f )  , 

h a s  b e e n  c o m m i t t e d ,  a n d  t h a t  t h e r e  i s  s u f f i c i e n t  c a u s e  t o  b e l i e v e  < < + t h a t + »  t h e  
w i t h i n  n a m e d  A . B .  « + i s + > >  g u i l t y  « - *  * * - » ,  I  o r d e r  t h a t  h e  « + o r  s h e + > >  b e  
h e l d  t o  a n s w e r  t o  t h e  s a m e . "

CC-* * * - »
( b )  N o t w i t h s t a n d i n g  S e c t i o n  1 2 0 0  o f  t h e  E v i d e n c e  C o d e ,  t h e  f i n d i n g  o f  p r o b a b l e  

c a u s e  m a y  b e  b a s e d  i n  w h o l e  o r  i n  p a r t  u p o n  t h e  s w o r n  t e s t i m o n y  o f  a  l a w  
e n f o r c e m e n t  o f f i c e r  r e l a t i n g  t h e  s t a t e m e n t s  o f  d e c l a r a n t s  m a d e  o u t  o f  c o u r t  
o f f e r e d  f o r  t h e  t r u t h  o f  t h e  m a t t e r  a s s e r t e d .  A n y  l a w  e n f o r c e m e n t  o f f i c e r  
t e s t i f y i n g  a s  t o  h e a r s a y  s t a t e m e n t s  s h a l l  e i t h e r  h a v e  f i v e  y e a r s  o f  l a w  
e n f o r c e m e n t  e x p e r i e n c e  o r  h a v e  c o m p l e t e d  a  t r a i n i n g  c o u r s e  c e r t i f i e d  b y  t h e  
C o m m i s s i o n  o n  P e a c e  O f f i c e r  S t a n d a r d s  a n d  T r a i n i n g  w h i c h  i n c l u d e s  t r a i n i n g  i n  t h e  
i n v e s t i g a t i o n  a n d  r e p o r t i n g  o f  c a s e s  a n d  t e s t i f y i n g  a t  p r e l i m i n a r y  h e a r i n g s .
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2 SEC . 1 9 .  S e c t i o n  9 5 4 . 1  i s  a d d e d  t o  t h e  P e n a l  C o d e ,  t o  r e a d :
j 9 5 4 . 1 .  I n  c a s e s  i n  w h i c h  t w o  o r  m o r e  d i f f e r e n t  o f f e n s e s  o f  t h e  s a m e  c l a s s  o f  j c r i m e s  o r  o f f e n s e s  h a v e  b e e n  c h a r g e d  t o g e t h e r  i n  t h e  s a m e  a c c u s a t o r y  p l e a d i n g ,  o r  
I w h e r e  t w o  o r  m o r e  a c c u s a t o r y  p l e a d i n g s  c h a r g i n g  o f f e n s e s  o f  t h e  s a m e  c l a s s  o f  
I c r i m e s  o r  o f f e n s e s  h a v e  b e e n  c o n s o l i d a t e d ,  e v i d e n c e  c o n c e r n i n g  o n e  o f f e n s e  o r  
I o f f e n s e s  n e e d  n o t  b e  a d m i s s i b l e  a s  t o  t h e  o t h e r  o f f e n s e  o r  o f f e n s e s  b e f o r e  t h e  
I j o i n t l y  c h a r g e d  o f f e n s e s  m a y  b e  t r i e d  t o g e t h e r  b e f o r e  t h e  s a m e  t r i e r  o f  f a c t .

j CA PENAL s  9 8 7 . 0 5

SEC.  2 0 .  S e c t i o n  9 8 7 . 0 5  i s  a d d e d  t o  t h e  P e n a l  C o d e ,  t o  r e a d :
9 8 7 . 0 5 .  I n  a s s i g n i n g  d e f e n s e  c o u n s e l  i n  f e l o n y  c a s e s ,  w h e t h e r  i t  i s  t h e  p u b l i c  

I d e f e n d e r  o r  p r i v a t e  c o u n s e l ,  t h e  c o u r t  s h a l l  o n l y  a s s i g n  c o u n s e l  w h o  r e p r e s e n t s ,  
o n  t h e  r e c o r d ,  t h a t  h e  o r  s h e  w i l l  b e  r e a d y  t o  p r o c e e d  w i t h  t h e  p r e l i m i n a r y  
h e a r i n g  o r  t r i a l ,  a s  t h e  c a s e  m a y  b e ,  w i t h i n  t h e  t i m e  p r o v i s i o n s  p r e s c r i b e d  i n  
t h i s  c o d e  f o r  p r e l i m i n a r y  h e a r i n g s  a n d  t r i a l s ,  e x c e p t  i n  t h o s e  u n u s u a l  c a s e s  
w h e r e  t h e  c o u r t  f i n d s  t h a t ,  d u e  t o  t h e  n a t u r e  o f  t h e  c a s e ,  c o u n s e l  c a n n o t
r e a s o n a b l y  b e  e x p e c t e d  t o  b e  r e a d y  w i t h i n  t h e  p r e s c r i b e d  p e r i o d  i f  h e  o r  s h e  w e r e
t o  b e g i n  p r e p a r i n g  t h e  c a s e  f o r t h w i t h  a n d  c o n t i n u e  t o  m a k e  d i l i g e n t  a n d  c o n s t a n t  
e f f o r t s  t o  b e  r e a d y .  I n  t h e  c a s e  w h e r e  t h e  t i m e  o f  p r e p a r a t i o n  f o r  p r e l i m i n a r y  
h e a r i n g  o r  t r i a l  i s  d e e m e d  g r e a t e r  t h a n  t h e  s t a t u t o r y  t i m e ,  t h e  c o u r t  s h a l l  s e t  a  
r e a s o n a b l e  t i m e  p e r i o d  f o r  p r e p a r a t i o n .  I n  m a k i n g  t h i s  d e t e r m i n a t i o n ,  t h e  c o u r t  
s h a l l  n o t  c o n s i d e r  c o u n s e l ' s  c o n v e n i e n c e ,  c o u n s e l ' s  c a l e n d a r  c o n f l i c t s ,  o r  
c o u n s e l ' s  o t h e r  b u s i n e s s .  T h e  c o u r t  m a y  a l l o w  c o u n s e l  a  r e a s o n a b l e  t i m e  t o  
b e c o m e  f a m i l i a r  w i t h  t h e  c a s e  i n  o r d e r  t o  d e t e r m i n e  w h e t h e r  h e  o r  s h e  c a n  b e  
r e a d y .  I n  c a s e s  w h e r e  c o u n s e l ,  a f t e r  m a k i n g  r e p r e s e n t a t i o n s  t h a t  h e  o r  s h e  w i l l  
b e  r e a d y  f o r  p r e l i m i n a r y  e x a m i n a t i o n  o r  t r i a x ,  a n d  w i t h o u t  g o o d  c a u s e  i s  n o t  
r e a d y  o n  t h e  d a t e  s e t ,  t h e  c o u r t  m a y  r n l i e v e  c o u n s e l  f r o m  t h e  c a s e  a n d  m a y  i m p o s e  
s a n c t i o n s  u p o n  c o u n s e l ,  i n c l u d i n g ,  b u t  n o t  l i m i t e d  t o ,  f i n d i n g  t h e  a s s i g n e d  
c o u n s e l  i n  c o n t e m p t  o f  c o u r t ,  i m p o s i n g  a  f i n e ,  o r  d e n y i n g  a n y  p u b l i c  f u n d s  a s  
c o m p e n s a t i o n  f o r  c o u n s e l ' s  s e r v i c e s .  B o t h  t h e  p r o s e c u t i n g  a t t o r n e y  a n d  d e f e n s e  
c o u n s e l  s h a l l  h a v e  a  r i g h t  t o  p r e s e n t  e v i d e n c e  a n d  a r g u m e n t  a s  t o  a  r e a s o n a b l e  
l e n g t h  o f  t i m e  f o r  p r e p a r a t i o n  a n d  o n  a n y  r e a s o n s  w h y  c o u n s e l  c o u l d  n o t  b e  
p r e p a r e d  i n  t h e  s e t  t i m e .
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SEC .  2 1 .  S e c t i o n  1 0 4 9 . 5  i s  a d d e d  t o  t h e  P e n a l  C o d e ,  t o  r e a d :
1 0 4 9 . 5 .  I n  f e l o n y  c a s e s ,  t h e  c o u r t  s h a l l  s e t  a  d a t e  f o r  t r i a l  w h i c h  i s  w i t h i n  

60  d a y s  o f  t h e  d e f e n d a n t ' s  a r r a i g n m e n t  i n  t h e  s u p e r i o r  c o u r t  u n l e s s ,  u p o n  a  
s h o w i n g  o f  g o o d  c a u s e  a s  p r e s c r i b e d  i n  S e c t i o n  1 0 5 0 ,  t h e  c o u r t  l e n g t h e n s  t h e  
t i m e .  I f  t h e  c o u r t ,  a f t e r  a  h e a r i n g  a s  p r e s c r i b e d  i n  S e c t i o n  1 0 5 0 ,  f i n d s  t h a t  
t h e r e  i s  g o o d  c a u s e  t o  s e t  t h e  d a t e  f o r  t r i a l  b e y o n d  t h e  6 0  d a y s ,  i t  s h a l l  s t a t e  
o n  t h e  r e c o r d  t h e  f a c t s  p r o v e d  t h a t  j u s t i f y  i t s  f i n d i n g .  A s t a t e m e n t  o f  f a c t s  
p r o v e d  s h a l l  b e  e n t e r e d  i n  t h e  m i n u t e s .

CA PENAL s  1 0 5 0 . 1  

SEC .  2 2 .  S e c t i o n  1 0 5 0 . 1  i s  a d d e d  t o  t h e  P e n a l  C o d e ,  t o  r e a d :
1 0 5 0 . 1 .  I n  a n y  c a s e  i n  w h i c h  t w o  o r  m o r e  d e f e n d a n t s  a r e  j o i n t l y  c h a r g e d  i n  t h e  

s a m e  c o m p l a i n t ,  i n d i c t m e n t ,  o r  i n f o r m a t i o n ,  a n d  t h e  c o u r t  o r  m a g i s t r a t e ,  f o r  g o o d  
c a u s e  s h o w n ,  c o n t i n u e s  t h e  a r r a i g n m e n t ,  p r e l i m i n a r y  h e a r i n g ,  o r  t r i a l  o f  o n e  o r  
m o r e  d e f e n d a n t s ,  t h e  c o n t i n u a n c e  s h a l l ,  u p o n  m o t i o n  o f  t h e  p r o s e c u t i n g  a t t o r n e y ,  
c o n s t i t u t e  g o o d  c a u s e  t o  c o n t i n u e  t h e  r e m a i n i n g  d e f e n d a n t s '  c a s e s  s o  a s  t o  
m a i n t a i n  j o i n d e r .  T h e  c o u r t  o r  m a g i s t r a t e  s h a l l  n o t  c a u s e  j o i n t l y  c h a r g e d  c a s e s  
t o  b e  s e v e r e d  d u e  t o  t h e  u n a v a i l a b i l i t y  o r  u n p r e p a r e d n e s s  o f  o n e  o r  m o r e



I  d e f e n d a n t s  u n l e s s  i t  a p p e a r s  t o  t h e  c o u r t  o r  m a g i s t r a t e  t h a t  i t  w i l l  b e  
1 i m p o s s i b l e  f o r  a l l  d e f e n d a n t s  t o  b e  a v a i l a b l e  a n d  p r e p a r e d  w i t h i n  a  r e a s o n a b l e  
I  p e r i o d  o f  t i m e .

J CA PENAL F r e e ,  s  1 0 5 4
| S E C .  2 3 .  C h a p t e r  1 0  ( c o m m e n c i n g  w i t h  S e c t i o n  1 0 5 4 )  i s  a d d e d  t o  T i t l e  6 o f  P a r t  
I 2 o f  t h e  P e n a l  C o d e ,  t o  r e a d :
J CHAPTER 1 0 .  DISCOVERY

I CA PENAL s  1 0 5 4

1 0 5 4 .  T h i s  c h a p t e r  s h a l l  b e  i n t e r p r e t e d  t o  g i v e  e f f e c t  t o  a l l  o f  t h e  f o l l o w i n g  
I p u r p o s e s :

( a )  T o  p r o m o t e  t h e  a s c e r t a i n m e n t  o f  t r u t h  i n  t r i a l s  b y  r e q u i r i n g  t i m e l y  
I p r e t r i a l  d i s c o v e r y .
I ( b )  T o  s a v e  c o u r t  t i m e  b y  r e q u i r i n g  t h a t  d i s c o v e r y  b e  c o n d u c t e d  i n f o r m a l l y  
I b e t w e e n  a n d  a m o n g  t h e  p a r t i e s  b e f o r e  j u d i c i a l  e n f o r c e m e n t  i s  r e q u e s t e d .

( c )  T o  s a v e  c o u r t  t i m e  i n  t r i a l  a n d  a v o i d  t h e  n e c e s s i t y  f o r  f r e q u e n t  
I i n t e r r u p t i o n s  a n d  p o s t p o n e m e n t s .
I ( d )  T o  p r o t e c t  v i c t i m s  a n d  w i t n e s s e s  f r o m  d a n g e r ,  h a r a s s m e n t ,  a n d  u n d u e  d e l a y  
I o f  t h e  p r o c e e d i n g s .
[ ( e )  T o  p r o v i d e  t h a t  n o  d i s c o v e r y  s h a l l  o c c u r  i n  c r i m i n a l  c a s e s  e x c e p t  a s  
I p r o v i d e d  b y  t h i s  c h a p t e r ,  o t h e r  e x p r e s s  s t a t u t o r y  p r o v i s i o n s ,  o r  a s  m a n d a t e d  b y  
I t h e  C o n s t i t u t i o n  o f  t h e  U n i t e d  S t a t e s .

) • CA PENAL s  1 0 5 4 . 1
j 1 0 5 4 . 1 .  T h e  p r o s e c u t i n g  a t t o r n e y  s h a l l  d i s c l o s e  t o  t h e  d e f e n d a n t  o r  h i s  o r  h e r  

a t t o r n e y  a l l  o f  t h e  f o l l o w i n g  m a t e r i a l s  a n d  i n f o r m a t i o n ,  i f  i t  i s  i n  t h e  
p o s s e s s i o n  o f  t h e  p r o s e c u t i n g  a t t o r n e y  o r  i f  t h e  p r o s e c u t i n g  a t t o r n e y  k n o w s  i t  t o  
b e  i n  t r i e  p o s s e s s i o n  o f  t h e  i n v e s t i g a t i n g  a g e n c i e s :

( a )  T h e  n a m e s  a n d  a d d r e s s e s  o f  p e r s o n s  t h e  p r o s e c u t o r  i n t e n d s  t o  c a l l  a s  
w i t n e s s e s  a t  t r i a l .

I ( b )  S t a t e m e n t s  o f  a l l  d e f e n d a n t s .
| ( c )  A l l  r e l e v a n t  r e a l  e v i d e n c e  s e i z e d  o r  o b t a i n e d  a s  a  p a r t  o f  t h e

i n v e s t i g a t i o n  o f  t h e  o f f e n s e s  c h a r g e d .
| ( d )  T h e  e x i s t e n c e  o f  a  f e l o n y  c o n v i c t i o n  o f  a n y  m a t e r i a l  w i t n e s s  w h o s e
c r e d i t L l i t y  i s  l i k e l y  t o  b e  c r i t i c a l  t o  t h e  o u t c o m e  o f  t h e  t r i a l .

' ( e )  A n y  e x c u l p a t o r y  e v i d e n c e .
( f )  R e l e v a n t  w r i t t e n  o r  r e c o r d e d  s t a t e m e n t s  o f  w i t n e s s e s  o r  r e p o r t s  o f  t h e  

s t a t e m e n t s  o f  w i t n e s s e s  w hom  t h e  p r o s e c u t o r  i n t e n d s  t o  c a l l  a t  t h e  t r i a l ,
i n c l u d i n g  a n y  r e p o r t s  o r  s t a t e m e n t s  o f  e x p e r t s  m a d e  i n  c o n j u n c t i o n  w i t h  t h e  c a s e ,
i n c l u d i n g  t h e  r e s u l t s  o f  p h y s i c a l  o r  m e n t a l  e x a m i n a t i o n s ,  s c i e n t i f i c  t e s t s ,  
e x p e r i m e n t s , o r  c o m p a r i s o n s  w h i c h  t h e  p r o s e c u t o r  i n t e n d s  t o  o f f e r  i n  e v i d e n c e  a t  
t h e  t r i a l .

CA PENAL s  1 0 5 4 . 2

1 0 5 4 . 2 .  No  a t t o r n e y  m a y  d i s c l o s e  o r  p e r m i t  t o  b e  d i s c l o s e d  t o  a  d e f e n d a n t  t h e  
a d d r e s s  o r  t e l e p h o n e  n u m b e r  o f  a  v i c t i m  o r  w i t n e s s  w h o s e  n a m e  i s  d i s c l o s e d  t o  t h e  
a t t o r n e y  p u r s u a n t  t o  s u b d i v i s i o n  ( a )  o f  S e c t i o n  1 0 5 4 . 1  u n l e s s  s p e c i f i c a l l y  
p e r m i t t e d  t o  d o  s o  b y  t h e  c o u r t  a f t e r  a  h e a r i n g  a n d  a  s h o w i n g  o f  g o o d  c a u s e .

CA PENAL s  1 0 5 4 . 3

1 0 5 4 . 3 .  T h e  d e f e n d a n t  a n d  h i s  o r  h e r  a t t o r n e y  s h a l l  d i s c l o s e  t o  t h e  p r o s e c u t i n g  
a t t o r n e y :

( a )  T h e  n a m e s  a n d  a d d r e s s e s  o f  p e r s o n s ,  o t h e r  t h a n  t h e  d e f e n d a n t ,  h e  o r  s h e  
i n t e n d s  t o  c a l l  a s  w i t n e s s e s  a t  t r i a l ,  t o g e t h e r  w i t h  a n y  r e l e v a n t  w r i t t e n  o r



r e c o r d e d  s t a t e m e n t s  o f  t h o s e  p e r s o n s ,  o r  r e p o r t s  o f  t h e  s t a t e m e n t s  o f  t h o s e  
p e r s o n s ,  i n c l u d i n g  a n y  r e p o r t s  o r  s t a t e m e n t s  o f  e x p e r t s  m a d e  i n  c o n n e c t i o n  w i t h  
t h e  c a s e ,  a n d  i n c l u d i n g  t h e  r e s u l t s  o f  p h y s i c a l  o r  m e n t a l  e x a m i n a t i o n s ,  
s c i e n t i f i c  t e s t s ,  e x p e r i m e n t s ,  o r  c o m p a r i s o n s  w h i c h  t h e  d e f e n d a n t  i n t e n d s  t o  
o f f e r  i n  e v i d e n c e  a t  t h e  t r i a l .

( b )  A n y  r e a l  e v i d e n c e  w h i c h  t h e  d e f e n d a n t  i n t e n d s  t o  o f f e r  i n  e v i d e n c e  a t  t h e  
t r i a l .

CA PENAL s  1 0 5 4 . 4

1 0 5 4 . 4 .  N o t h i n g  i n  t h i s  c h a p t e r  s h a l l  b e  c o n s t r u e d  a s  l i m i t i n g  a n y  l a w  
e n f o r c e m e n t  o r  p r o s e c u t i n g  a g e n c y  f r o m  o b t a i n i n g  n o n t e s t i m o n i a l  e v i d e n c e  t o  t h e  
e x t e n t  p e r m i t t e d  b y  l a w  o n  t h e  e f f e c t i v e  d a t e  o f  t h i s  s e c t i o n .

CA PENAL s  1 0 5 4 . 5

1 0 5 4 . 5 .  ( a )  N o  o r d e r  r e q u i r i n g  d i s c o v e r y  s h a l l  b e  m a d e  i n  c r i m i n a l  c a s e s  e x c e p t  
a s  p r o v i d e d  i n  t h i s  c h a p t e r .  T h i s  c h a p t e r  s h a l l  b e  t h e  o n l y  m e a n s  b y  w h i c h  t h e  
d e f e n d a n t  m a y  c o m p e l  t h e  d i s c l o s u r e  o r  p r o d u c t i o n  o f  i n f o r m a t i o n  f r o m  p r o s e c u t i n g  
a t t o r n e y s ,  l a w  e n f o r c e m e n t  a g e n c i e s  w h i c h  i n v e s t i g a t e d  o r  p r e p a r e d  t h e  c a s e  
a g a i n s t  t h e  d e f e n d a n t ,  o r  a n y  o t h e r  p e r s o n s  o r  a g e n c i e s  w h i c h  t h e  p r o s e c u t i n g  
a t t o r n e y  o r  i n v e s t i g a t i n g  a g e n c y  m a y  h a v e  e m p l o y e d  t o  a s s i s t  t h e m  i n  p e r f o r m i n g  
t h e i r  d u t i e s .

( b )  B e f o r e  a  p a r t y  m a y  s e e k  c o u r t  e n f o r c e m e n t  o f  a n y  o f  t h e  d i s c l o s u r e s  
r e q u i r e d  b y  t h i s  c h a p t e r ,  t h e  p a r t y  s h a l l  m a k e  a n  i n f o r m a l  r e q u e s t  o f  o p p o s i n g  
c o u n s e l  f o r  t h e  d e s i r e d  m a t e r i a l s  a n d  i n f o r m a t i o n .  I f  w i t h i n  1 5  d a y s  t h e  
o p p o s i n g  c o u n s e l  f a i l s  t o  p r o v i d e  t h e  m a t e r i a l s  a n d  i n f o r m a t i o n  r e q u e s t e d ,  t h e  
p a r t y  m a y  s e e k  a  c o u r t  o r d e r .  U p o n  a  s h o w i n g  t h a t  a  p a r t y  h a s  n o t  c o m p l i e d  w i t h  
S e c t i o n  1 0 5 4 . 1  o r  1 0 5 4 . 3  a n d  u p o n  a  s h o w i n g  t h a t  t h e  m o v i n g  p a r t y  c o m p l i e d  w i t h  
t h e  i n f o r m a l  d i s c o v e r y  p r o c e d u r e  p r o v i d e d  i n  t h i s  s u b d i v i s i o n ,  a  c o u r t  m a y  m a k e  
a n y  o r d e r  n e c e s s a r y  t o  e n f o r c e  t h e  p r o v i s i o n s  o f  t h i s  c h a p t e r ,  i n c l u d i n g ,  b u t  n o t  
l i m i t e d  t o ,  i m m e d i a t e  d i s c l o s u r e ,  c o n t e m p t  p r o c e e d i n g s ,  d e l a y i n g  o r  p r o h i b i t i n g  
t h e  t e s t i m o n y  o f  a  w i t n e s s  o r  t h e  p r e s e n t a t i o n  o f  r e a l  e v i d e n c e ,  c o n t i n u a n c e  o f  
t h e  m a t t e r ,  o r  a n y  o t h e r  l a w f u l  o r d e r .  F u r t h e r ,  t h e  c o u r t  m a y  a d v i s e  t h e  j u r y  o f  
a n y  f a i l u r e  o r  r e f u s a l  t o  d i s c l o s e  a n d  o f  a n y  u n t i m e l y  d i s c l o s u r e .

( c )  T h e  c o u r t  m a y  p r o h i b i t  t h e  t e s t i m o n y  o f  a  w i t n e s s  p u r s u a n t  t o  s u b d i v i s i o n
( b )  o n l y  i f  a l l  o t h e r  s a n c t i o n s  h a v e  b e e n  e x h a u s t e d .  T h e  c o u r t  s h a l l  n o t  d i s m i s s  

a  c h a r g e  p u r s u a n t  t o  s u b d i v i s i o n  ( b )  u n l e s s  r e q u i r e d  t o  d o  s o  b y  t h e  C o n s t i t u t i o n  
o f  t h e  U n i t e d  S t a t e s .

CA PENAL s  1 0 5 4 . 6

1 0 5 4 . 6 .  N e i t h e r  t h e  d e f e n d a n t  n o r  t h e  p r o s e c u t i n g  a t t o r n e y  i s  r e q u i r e d  t o  
d i s c l o s e  a n y  m a t e r i a l s  o r  i n f o r m a t i o n  w h i c h  a r e  w o r k  p r o d u c t  a s  d e f i n e d  i n  
s u b d i v i s i o n  ( c )  o f  S e c t i o n  2 0 1 8  o f  t h e  C o d e  o f  C i v i l  P r o c e d u r e ,  o r  w h i c h  a r e  
p r i v i l e g e d  p u r s u a n t  t o  a n  e x p r e s s  s t a t u t o r y  p r o v i s i o n ,  o r  a r e  p r i v i l e g e d  a s  
p r o v i d e d  b y  t h e  C o n s t i t u t i o n  o f  t h e  U n i t e d  S t a t e s .

CA PENAL s  1 0 5 4 . 7

1 0 5 4 . 7 .  T h e  d i s c l o s u r e s  r e q u i r e d  u n d e r  t h i s  c h a p t e r  s h a l l  b e  m a d e  a t  l e a s t  3 0  
d a y s  p r i o r  t o  t h e  t r i a l ,  u n l e s s  g o o d  c a u s e  i s  s h o w n  w h y  a  d i s c l o s u r e  s h o u l d  b e  
d e n i e d ,  r e s t r i c t e d ,  o r  d e f e r r e d .  I f  t h e  m a t e r i a l  a n d  i n f o r m a t i o n  b e c o m e s  k n o w n  
t o ,  o r  c o m e s  i n t o  t h e  p o s s e s s i o n  o f ,  a  p a r t y  w i t h i n  3 0  d a y s  o f  t r i a l ,  d i s c l o s u r e  
s h a l l  b e  m a d e  i m m e d i a t e l y ,  u n l e s s  g o o d  c a u s e  i s  s h o w n  w h y  a  d i s c l o s u r e  s h o u l d  b e  
d e n i e d ,  r e s t r i c t e d ,  o r  d e f e r r e d .  " G o o d  c a u s e "  i s  l i m i t e d  t o  t h r e a t s  o r  p o s s i b l e  
d a n g e r  t o  t h e  s a f e t y  o f  a  v i c t i m  o r  w i t n e s s ,  p o s s i b l e  l o s s  o r  d e s t r u c t i o n  o f  
e v i d e n c e ,  o r  p o s s i b l e  c o m p r o m i s e  o f  o t h e r  i n v e s t i g a t i o n s  b y  l a w  e n f o r c e m e n t .



| |  U p o n  t h e  r e q u e s t  o f  a n y  p a r t y ,  t h e  c o u r t  m a y  p e r m i t  a  s h o w i n g  o f  g o o d  c a u s e  f o r  
t h e  d e n i a l  o r  r e g u l a t i o n  o f  d i s c l o s u r e s ,  o r  a n y  p o r t i o n  o f  t h a t  s h o w i n g ,  t o  b e  

I  m a d e  i n  c a m e r a .  A v e r b a t i m  r e c o r d  s h a l l  b e  m a d e  o f  a n y  s u c h  p r o c e e d i n g .  I f  t h e  
I c o u r t  e n t e r s  a n  o r d e r  g r a n t i n g  r e l i e f  f o l l o w i n g  a  s h o w i n g  i n  c a m e r a ,  t h e  e n t i r e  
I  r e c o r d  o f  t h e  s h o w i n g  s h a l l  b e  s e a l e d  a n d  p r e s e r v e d  i n  t h e  r e c o r d s  o f  t h e  c o u r t ,
J  a n d  s h a l l  b e  m a d e  a v a i l a b l e  t o  a n  a p p e l l a t e  c o u r t  i n  t h e  e v e n t  o f  a n  a p p e a l  o r  
I  w r i t .  I n  i t s  d i s c r e t i o n ,  t h e  t r i a l  c o u r t  m a y  a f t e r  t r i a l  a n d  c o n v i c t i o n ,  u n s e a l  
I a n y  p r e v i o u s l y  s e a l e d  m a t t e r .

j  CA PENAL s  1 1 0 2 . 5  R e p e a l e d

I  S E C .  2 4 .  S e c t i o n  1 1 0 2 . 5  o f  t h e  P e n a l  C o d e  i s  r e p e a l e d .
0 « - *  * *-_•>

1 CA PENAL s  1 1 0 2 . 7  R e p e a l e d

1 S E C .  2 5 .  S e c t i o n  1 1 0 2 . 7  o f  t h e  P e n a l  C o d e  i s  r e p e a l e d .
|  « - *  * * - »

I CA PENAL s  1 3 8 5 . 1

i  S E C .  2 5 .  S e c t i o n  1 3 8 5 . 1  i s  a d d e d  t o  t h e  P e n a l  C o d e ,  t o  r e a d :
I 1 3 8 5 . 1 .  N o t w i t h s t a n d i n g  S e c t i o n  1 3 8 5  o r  a n y  o t h e r  p r o v i s i o n  o f  l a w ,  a  j u d g e
I s h a l l  n o t  s t r i k e  o r  d i s m i s s  a n y  s p e c i a l  c i r c u m s t a n c e  w h i c h  i s  a d m i t t e d  b y  a  p l e a  
I o f  g u i l t y  o r  n o l o  c o n t e n d e r e  o r  i s  f o u n d  b y  a  j u r y  o r  c o u r t  a s  p r o v i d e d  i n  
I S e c t i o n s  1 9 0 . 1  t o  1 9 0 . 5 ,  i n c l u s i v e .

CA PENAL s  1 4 3 0  R e p e a l e d

I S E C .  2 7 .  S e c t i o n  1 4 3 0  o f  t h e  P e n a l  C o d e  i s  r e p e a l e d .
« _ *  * *->>

! CA PENAL s  1 5 1 1

I S E C .  2 8 .  S e c t i o n  1 5 1 1  i s  a d d e d  t o  t h e  P e n a l  C o d e ,  t o  r e a d :
I 1 5 1 1 .  I f  i n  a  f e l o n y  c a s e  t h e  s u p e r i o r  c o u r t  s e t s  t h e  t r i a l  b e y o n d  t h e  p e r i o d
| o f  t i m e  s p e c i f i e d  i n  S e c t i o n  1 0 4 9 . 5 ,  i n  v i o l a t i o n  o f  S e c t i o n  1 0 4 9 . 5 ,  o r  c o n t i n u e s  
| t h e  h e a r i n g  o f  a n y  m a t t e r  w i t h o u t  g o o d  c a u s e ,  a n d  g o o d  c a u s e  i s  r e q u i r e d  b y  l a w  
| f o r  s u c h  a  c o n t i n u a n c e ,  e i t h e r  p a r t y  m a y  f i l e  a  p e t i t i o n  f o r  w r i t  o f  m a n d a t e  o r  
| p r o h i b i t i o n  i n  t h e  c o u r t  o f  a p p e a l  s e e k i n g  i m m e d i a t e  a p p e l l a t e  r e v i e w  o f  t h e  
[ r u l i n g  s e t t i n g  t h e  t r i a l  o r  g r a n t i n g  t h e  c o n t i n u a n c e .  S u c h  a  p e t i t i o n  s h a l l  h a v e  
[ p r e c e d e n c e  o v e r  a l l  o t h e r  c a s e s  i n  t h e  c o u r t  t o  w h i c h  t h e  p e t i t i o n  i s  a s s i g n e d ,  

i n c l u d i n g ,  b u t  n o t  l i m i t e d  t o ,  c a s e s  t h a t  o r i g i n a t e d  i n  t h e  j u v e n i l e  c o u r t .  I f  
t h e  c o u r t  o f  a p p e a l  g r a n t s  a  p e r e m p t o r y  w r i t ,  i t  s h a l l  i s s u e  t h e  w r i t  a n d  a  
r e m i t t i t u r  t h r e e  c o u r t  d a y s  a f t e r  i t s  d e c i s i o n  b e c o m e s  f i n a l  a s  t o  t h a t  c o u r t  i f  
s u c h  a c t i o n  i s  n e c e s s a r y  t o  p r e v e n t  m o o t n e s s  o r  t o  p r e v e n t  f r u s t r a t i o n  o f  t h e  
r e l i e f  g r a n t e d ,  n o t w i t h s t a n d i n g  t h e  r i g h t  o f  t h e  p a r t i e s  t o  f i l e  a  p e t i t i o n  f o r  
r e v i e w  i n  t h e  S u p r e m e  C o u r t .  W h e n  t h e  c o u r t  o f  a p p e a l  i s s u e s  t h e  w r i t  a n d  
r e m i t t i t u r  a s  p r o v i d e d  h e r e i n ,  t h e  w r i t  s h a l l  c o m m a n d  t h e  s u p e r i o r  c o u r t  t o  
p r o c e e d  w i t h  t h e  c r i m i n a l  c a s e  w i t h o u t  f u r t h e r  d e l a y ,  o t h e r  t h a n  t h a t  r e a s o n a b l y  
n e c e s s a r y  f o r  t h e  p a r t i e s  t o  o b t a i n  t h e  a t t e n d a n c e  o f  t h e i r  w i t n e s s e s .

! T h e  S u p r e m e  C o u r t  m a y  s t a y  o r  r e c a l l  t h e  i s s u a n c e  o f  t h e  w r i t  a n d  r e m i t t i t u r .
T h e  S u p r e m e  C o u r t ' s  f a i l u r e  t o  s t a y  o r  r e c a l l  t h e  i s s u a n c e  o f  t h e  w r i t  a n d  
r e m i t t i t u r  s h a l l  n o t  d e p r i v e  t h e  r e s p o n d e n t  o r  t h e  r e a l  p a r t y  i n  i n t e r e s t  o f  i t s  
r i g h t  t o  f i l e  a  p e t i t i o n  f o r  r e v i e w  i n  t h e  S u p r e m e  C o u r t .

S E C .  2 9 .  I f  a n y  p r o v i s i o n  o f  t h i s  m e a s u r e  o r  t h e  a p p l i c a t i o n  t h e r e o f  t o  a n y  
p e r s o n  o r  c i r c u m s t a n c e s  i s  h e l d  i n v a l i d ,  t h a t  i n v a l i d i t y  s h a l l  n o t  a f f e c t  o t h e r  
p r o v i s i o n s  o r  a p p l i c a t i o n s  o f  t h e  m e a s u r e  w h i c h  c a n  b e  g i v e n  e f f e c t  w i t h o u t  t h e



■

i n v a l i d  p r o v i s i o n  o r  a p p l i c a t i o n ,  a n d  t o  t h i s  e n d  t h e  p r o v i s i o n s  o f  t h i s  m e a s u r e  
a r e  s e v e r a b l e .

S E C .  3 0 .  T h e  s t a t u t o r y  p r o v i s i o n s  c o n t a i n e d  i n  t h i s  m e a s u r e  m a y  n o t  b e  a m e n d e d  
b y  t h e  L e g i s l a t u r e  e x c e p t  b y  s t a t u t e  p a s s e d  i n  e a c h  h o u s e  b y  r o l l c a l l  v o t e  
e n t e r e d  i n  t h e  j o u r n a l ,  t w o - t h i r d s  o f  t h e  m e m b e r s h i p  c o n c u r r i n g ,  o r  b y  a  s t a t u t e  
t h a t  b e c o m e s  e f f e c t i v e  o n l y  w h e n  a p p r o v e d  b y  t h e  e l e c t o r s .
CA L E G I S  P r o p .  1 1 5  ( 1 9 9 0 )
END OF DOCUMENT



S e n a t o r  D a v e  D o n l e y

ALASKA STATE LEGISLATURE

S P O N S O R  S T A T E M E N T
For SJR 27

Amending th e  S ta te  C o n s titu t io n  
To P ro te c t  A la s k a n ’s R ig h t t o  Amend th e ir  C o n s titu t io n

Senate Joint Resolution 27 amends Article XIII, sec. 1 of the Alaska State Constitution 
by making it possible for the legislature to place constitutional revisions as well as 
amendments before Alaskans for a vote. SJR 27 also adds a new section to Article XIII 
which would prohibit a court from changing the wording of constitutional amendments or 
revisions proposed by the legislature or constitutional convention.

The Alaska Supreme Court’s August 17, 1999 final decision in Bess v. Ulmer. Case No. 
5167, severely weakened the rights of the people of Alaska to amend Alaska’s State 
Constitution. In Bess v. Ulmer the members of the court, for the first time in our state 
history, removed a legislatively proposed constitutional amendment from the ballot (the 
Amendment to Limit Prisoners’ Rights) and changed the wording of another amendment 
(the Definition of Marriage Amendment). This decision badly unbalances the 
constitutional separation of powers in Alaska and destroys a fundamental element in the 
success of American d jmocracy—the right of the people to amend their constitution.
The Bess v. Ulmer decision sets up the members of the Alaska Supreme Court as an 
elitist oligarchy of lawyers who can dictate to the Alaskan public what constitutional 
issues they can and cannot vote on.

The Bess v. Ulmer decision, for the first time in Alaska, created a distinction between 
amendments to the state constitution and revisions to the constitution. An amendment 
may be proposed by vote of two-thirds of the legislature and take effect after approval by 
a majority of voters (Art. XIII, sec. 1). An amendment may also be proposed at a 
constitutional convention and take effect after voter ratification (Art. XIII, sec. 4). A 
revision may only be proposed by a constitutional convention and take effect after 
ratification by the voters (Art. XIII, sec. 4). The court, in Bess v. Ulmer, dictated that 
amendments can only consist of changes that are ‘few and simple and independent’, 
whereas revisions are apparently whatever else the members of the court say they are.

The ambiguous nature of these definitions allows the members of the court tremendous 
latitude as to what constitutional issues Alaskans can and cannot vote on. By usurping 
the elected legislators’ constitutionally granted power to decide whether an amendment 
is appropriate for the ballot, they actually can and have removed amendments from the 
ballot, thus taking the power away from the people to amend the people’s constitution.
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Since statehood, Alaskans have understandably been reluctant to call a constitutional 
convention due to the uncertainty of what would result. But Alaskans have voted in 
favor of 24 amendments since statehood. Several of these amendments, such as those 
concerning the right to privacy and limited entry, clearly do not meet the vague test the 
court adopted in Bess v. Ulmer. To now force Alaskans to call constitutional conventions 
to make even single subject changes to their constitution is terrible public policy and bad 
government. The court action forces Alaskans into an undemocratic, take it or leave it 
risk of a constitutional convention to make future improvements to our constitution.

The Bess v. Ulmer decision is an outrageous abuse of judicial process. The ultimately 
decided issues of revision and the court's power to change the wording of a proposed 
amendment were not noticed as points on appeal or even briefed. The court allowed 
plaintiffs to raise new arguments/issues in their reply briefs that the defendants were 
never given the opportunity to respond to. This violates basic due process requirements 
of both the Alaska and United States Constitutions. The failure of the members of the 
court to ensure such fundamental and basic fairness in their decision process is truly an 
outrage.

Additionally, the California case the members of the court primarily relied on as a 
justification of their revision versus amendment analysis is clearly distinguishable from 
the facts of the case that was before the court. That California case dealt with a state 
constitutional amendment proposed by initiative not a legislature and consisted of 
sweeping wholesale changes to many sections of the California Constitution. This is very 
different from the legislatively proposed single subject amendment on prisoners’ rights 
the members of our court removed from the ballot.

Even more shocking is that the members of the Alaska Supreme Court have also now 
assumed the power to actually change the wording of constitutional proposals. In Bess 
v. Ulmer, the court deleted an entire sentence from the proposed definition of marriage 
amendment. This is an incredibly dangerous and terrible public policy and the worst 
kind of political power grab. Under the Alaska State Constitution, the unelected and 
unconfirmed judges of Alaska do not have the power to make policy that is 
constitutionally reserved for the elected Governor and Legislature; however, by altering 
the wording of ballot propositions, that is exactly what the members of the court now 
claim the power to do.

This creates a situation where a small group of elitist lawyers, who are not elected by the 
people or confirmed by the people’s elected representatives, are dictating whether the 
people may vote on constitutional amendments and even deciding what ballot 
propositions say and mean. This is undemocratic and un-American. To our knowledge, 
in the entire history of the United States no other court has ever before manipulated the 
wording of a constitutional amendment proposed by a legislature before submitting it to a 
vote of the people.

Senate Joint Resolution 27 addresses this undemocratic, un-American situation by 
putting revisions in Article XIII, sec. 1 alongside amendments and making it impossible 
for the courts to alter or change the language of constitutional amendments or revisions 
proposed by the legislature or constitutional convention. This would restore the true 
meaning of these sections of Alaska’s State Constitution and return this power to the 
people of Alaska.
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