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OVERVIEW OF TOBACCO ISSUES
p r e p a r e d  b y  A l a s k a  D e p a r t m e n t  o f  L a w  

M a r c h  7 , 19 99

IN T R O D U C T IO N

D u r in g  th e  p a s t  two y e a r s , th e  K n ow le s  adm in is tra t io n , w ith  th e h e lp  o f th e  A la s k a  
L e g is la tu r e , h a s  ad d re ssed  th e  p rob lem s cau sed  by tobacco and  th e  ch a lle n g e  o f 
lim it in g  access on a  num ber o f  fro n ts . O ur jo in t  effo rts h a v e  in c lu d ed  le g is la t io n  to 
in c re a se  t a x e s  on tobacco p rodu cts , m ea su re s  to lim it  you th  acce ss to tobacco , 
stepped -up  en fo rcem en t a c t iv it ie s , an d , o f course , l it ig a t io n  an d  p a rt ic ip a t io n  in  th e  
n a t io n a l s e t t lem en t w ith  th e  in d u s tr y . T h e  D ep artm en t o f L a w ’s e ffo rts h a v e  b een  
c lo se ly  co o rd in a ted  w ith  th e  A la s k a  D ep artm en ts  o f H e a lth  an d  S o c ia l S e rv ic e s  an d  
R e v en u e , lo c a l tobacco con tro l g roup s , a n d  o th er s ta te  a tto rn e y s  g en e ra l

E N F O R C E M E N T  O F  T O B A C C O  V E N D O R  A N D  T A X  L A W S

>  T O B A C C O  V E N D O R  E N F O R C M E N T  ( S T IN G  O P E R A T IO N S ) : D u r in g  
1997  an d  1998 , th e  D ep a r tm en t o f L aw  (“L a w ”) w o rk ed  c lo se ly  w ith  th e  
A n ch o rag e  an d  Ju n e a u  P o lic e  D ep artm en ts  to coord in a te  en fo rcem en t an d  
p ro secu tion  o f tobacco ven do rs  th a t  so ld  tobacco p roducts to p erson s u n d e r 19 . 
L aw  p la n s  to w o rk  w ith  th e  F a ir b a n k s  D ep artm en t o f P u b lic  S a fe ty  an d  
F a ir b a n k s  C ity  A tto rn e y ’s  O ffice  d u r in g  th e e a r ly  sp r in g  to em ph as iz e  
en fo rcem en t o f s ta te  tobacco la w s .

• L a s t  m on th  L aw  an n ou n ced  a  se tt lem en t r e la te d  to tobacco b u s in e ss  
lic e n s in g  lit ig a t io n  w ith  9 ven do rs o p era t in g  a  to ta l o f 1 1  sto res (5 in  
A n ch o rag e  an d  6 in  Ju n e a u ) . T h e  vendo rs ag re ed  to a se tt lem en t th a t  
r equ ired : ( 1)  a  th re e -d a y  su sp en s io n  o f th e ir  tobacco lic e n se s , (2) th a t  th e y  
re - tr a in  a l l  o f th e ir  tobacco s a le s  c le rk s  in  sto re s w h ere  v io la t io n s  
occu rred , a n d  (2) th a t  v en d o rs  m ak e  con tr ibu tion s to ta lin g  more th an  
$50 ,000 to a  s ta tew id e  you th  tobacco p reven tion  te le v is io n  cam p a ign . 
T h is  te le v is io n  c am p a ign  w il l a ir  s ta tew id e  for a  m onth th is sp r in g .

> S T A T E  S A L E S  T A X  E N F O R C E M E N T : S ta te  law  requ ire s  a n y  p erson  w ho 
cau se s  c ig a re t te s  to be b rough t in to  th e  s ta te  for p e rson a l consum ption  or r e s a le  
to o b ta in  a  lic e n se  from  th e  A la s k a  D ep artm en t o f R ev en u e  an d  p ay  the 
ap p rop r ia te  ta x e s . A  fed e ra l law  know n a s  the “Je n k in s  A ct ’’ req u ire s  p erson s 
sh ip p in g  c ig a re tte s  in to  A la s k a  to p ro v id e  the s ta te  w ith  a  lis t  id en t ify in g  the 
re c ip ien ts . W ith  th e  grow th  o f In te rn e t  s a le s , th e A la s k a  D ep artm en ts  o f L aw  
and  R e v en u e  h a v e  w orked  c lo se ly  w ith  the fed e ra l A lcoho l, Tobacco an d
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F ir e a rm s  in v e s t ig a to r s  an d  U .S . A tto rn ey ’s O ffice to v ig o ro u s ly  p u rsu e  i l le g a l 
c ig a re tte  sh ip m en ts . In v e s t ig a t io n s  a re  cu rren t ly  u n d e rw ay , an d  ad d it io n a l 
in v e s t ig a t io n s  a r e  l ik e ly .

> E F F E C T S  O F  T O B A C C O  T A X  IN C R E A S E : In  19 9 7  th e A la s k a  L e g is la tu r e  
adop ted  th e  n a t io n ’s h ig h e s t  t a x  on tobacco p roducts , $ 1  per p ack  on c ig a re tte s  
and  75 p ercen t o f th e w h o le sa le  p rice  on o th er tobacco p roducts . A cco rd in g  to a 
recen t s tu d y  r e le a s e d  by th e  D epartm en ts o f H e a lth  and  S o c ia l S e rv ic e s  and  
R ev en u e , ta x a b le  con sum ption  o f c ig a re tte s  h a s  d e c lin ed  17  percen t s in ce  th e  t a x  
w en t in to  e ffect . A lth o u gh  it  w il l ta k e  s e v e ra l y e a r s  to co llec t enough  d a ta  to 
com p lete an  a n a ly s is  o f th e im p ac t o f th e ta x  in c re a se  on tobacco con sum ption  by 
you th  an d  a d u lt s , th e  d ec lin e  in  consum ption  is  v iew ed  a s  a  p o s it ive  r e su lt  o f  th e  
in c re a se  in  ta x e s . In  ad d it io n , the m on th ly  revenu e  from  tobacco ta x e s  h a s  r is en  
from $ 1 .5  m illio n  to $4 .3 m illio n , a 19 0  p ercen t in c re a se , sin ce th e  ta x  w as  
ra ised .

L IT IG A T IO N  A N D  T H E  N A T IO N A L  S E T T L E M E N T

> A L A S K A ’S  L IT IG A T IO N : In  A p r il 19 9 7 , A la s k a  f ile d  su it  a g a in s t  th e m a jo r 
tobacco m an u fa c tu re r s  b a sed  on s ta te  con sum er p ro tection  and  an t it ru s t  law s . 
T he su it  w a s  sch ed u led  to go to t r ia l in  F eb ru a ry  2000.

>  N A T IO N A L  S E T T L E M E N T : On N ovem ber 23 , 1998 , a fte r  e x ten d ed
n ego tia t io n s , the S ta te  o f A la s k a  an d  45 o ther s ta te s  reach ed  a  f in a l se tt lem en t 
o f lit ig a t io n  w ith  th e  tobacco in d u stry  -  M is s is s ip p i, T e xa s , F lo r id a , and  
M inn e so ta  h ad  a lr e a d y  s e t t le d  th e ir  law su its . T h e  se tt lem en t, w h ich  w a s  
app roved  b y  th e Ju n e a u  Su p e r io r  Court on F e b ru a r y  9, 199  ', end s th e S t a t e ’s 
lit ig a t io n  w ith  th e  in d u s try . T h e  se tt lem en t w ill m ean  p aym en ts  o f n e a r ly  $670 
m illion  to A la s k a  o ve r  th e n e x t  25 y e a r s , s ta r t in g  in  F Y  2000.

>  P U B L IC  H E A L T H  T E R M S : T he s ig n if ic an t pub lic  h e a lth  te rm s o f th e 
se tt lem en t requ ire : b an s on m a rk e t in g  to you th ; ch an g es  in  corporate cu ltu re ; 
d isb an d in g  trad e  a s so c ia t io n s ; lobby ing  re str ic t io n s ; op en in g  in d u s try  re se a rch ; 
and  cre a t io n  o f a  n a t io n a l teen  sm ok in g  foundation  an d  pub lic  education  fu nd . 
T he fu ll s e t t lem en t ag reem en t is  a v a i la b le  a t  w w w .n aag .o rg  on the In te rn e t .

>  T H E  P A Y M E N T  S T R E A M : T h e  S ta te  o f A la s k a  d o e s  n o t  need  to p a ss  a n y  
le g is la t io n  to re c e iv e  p aym en ts  under th e  se tt lem en t . H ow ever , le g is la t io n  is  
requ ired  to p ro tect A la s k a ’s p aym en ts  from  the r a th e r  rem ote p o s s ib ility  o f  a  
n on p ar t ic ip a t in g  m an u fa c tu re r  reduction , w h ich  is  d iscu ssed  in  m ore d e ta i l 
below . T h e  S ta te  a lso  n eed s protection  a g a in s t  a ttem p ts b y  H C F A  (the fed e ra l 
H ea lth  C are  F in a n c e  A dm in is tra t io n ) to recoup a  portion  o f the s ta te ’s fu nd s , a s 
w ill a lso  be d iscu ssed  below .

2

http://www.naag.org


U nder te rm s o f th e  s e t t lem en t ag reem en t , A la s k a  w ill r e ce iv e  th e  fo llow in g  
p aym en ts :

P A Y M E N T S  TO  A L A SK A
u n d e r

S E T T L E M E N T  O F  T O B A C C O  L IT IG A T IO N

D a te  o f  P a y m e n t
A m o u n t  o f  

P a y m e n t

U p -fr o n t  P a y m e n t  b e tw een  April 1999
an d  Ju n e 2000
(d ep en d in g  on $ 8 ,1 94 ,049 .5 4

action s o f  other
sta te s)

A n n u a l P a y m e n t s  b e tw een  April and
J u n e 2000

$ 2 1 ,8 9 0 ,9 1 5 .4 6

A pril 2001 $2 3 ,6 3 8 ,6 7 2 .0 9

A pril 2002 $ 2 8 ,3 8 3 ,1 4 5 .5 8

A pril 2003 $2 8 ,6 5 1 ,7 6 1 .3 6

April 2004 $2 3 ,9 1 2 ,9 6 7 .9 0

A pril 2005 $2 3 ,9 1 2 ,9 6 7 .9 0

A pril 2006 $ 2 3 ,9 1 2 ,9 6 7 .9 0

A pril 2007 $ 2 3 ,9 1 2 ,9 6 7 .9 0

April 2008 $2 4 ,3 8 7 ,5 3 9 .9 3

A pril 2009 $ 2 4 ,3 8 7 ,5 3 9 .9 3

A pril 2010 $ 2 4 ,387 ,53 9 .93

A pril 2011 $ 2 4 ,3 8 7 ,5 3 9 .9 3

A pril 2012 $2 4 ,3 8 7 ,5 3 9 .9 3

A pril 2013 $2 4 ,3 8 7 ,5 3 9 .9 3

A pril 2014 $ 2 4 ,387 ,53 9 .93

A pril 2015 $ 2 4 ,3 8 7 ,5 3 9 .9 3

A pril 2016 $2 4 ,3 8 7 ,5 3 9 .9 3

A pril 2017 $2 4 ,3 8 7 ,5 3 9 .9 3

A pril 2018 $2 7 ,3 2 7 ,1 5 5 .2 0

A pril 2019 $2 7 ,3 2 7 ,1 5 5 .2 0

A pril 2020 $2 7 ,3 2 7 ,1 5 5 .2 0

A pril 2021 $2 7 ,3 2 7 ,1 5 5 .2 0

A pril 2022 $2 7 ,3 2 7 ,1 5 5 .2 0

A pril 2023 $2 7 ,3 2 7 ,1 5 5 .2 0

April 2024 $2 7 ,3 2 7 ,1 5 5 .2 0

A pril 2025 $2 7 ,327 ,15 5 .20

TO TA L $ 6 68 ,903 ,0 56 .53

3



>  T IM IN G  O F  U P - F R O N T  P A Y M E N T : On D ecem ber 28 , 1998 , the tobacco 
com pan ies p a id  a n  up -fron t p aym en t in to  escrow  a s  p a r t  o f the ag reem en t . N o 
le g is la t io n  is  requ ired  for A la s k a  to re ce iv e  its  up -fron t p aym en t , w h ich  w il l be 
d isb u rsed  to A la s k a  on ly  w hen  80 p ercen t o f th e  s ta te s ’ law su it s  a re  d ism issed  
w ith ou t a n y  ap p e a l, or on Ju n e  30, 2000 , w h ich eve r  com es firs t . R ig h t now , 
there a re  a p p e a ls  in  C a lifo rn ia  and  N ew  Y o rk , so th e  an t ic ip a ted  rece ip t o f  th e 
up -fron t p a ym en t w ill p robab ly  come c lo se r to Ju n e  30, 2000 .

> T IM IN G  O F  A N N U A L  P A Y M E N T S : The f ir s t  a n n u a l p aym en t w ill be 
a v a i la b le  no la te r  th an  Ju n e  30, 2000. N o  le g is la t io n  is  requ ired  for A la s k a  to 
re ce iv e  its  a n n u a l p aym en ts . A la s k a ’s f ir s t  a n n u a l p a ym en t cou ld com e a s  e a r ly  
a s A p r il 2000 , i f  80 percen t o f  the s ta te s ’ law su its  a r e  d ism issed  w ithou t a n y  
ap p ea l, bu t in  a n y  ca se  w ill be m ade no la te r  th an  Ju n e  30 , 2000. B e g in n in g  in  
2 0 0 1 , th e a n n u a l p aym en ts w il l be m ade to the s ta te  on A p r il 15  each  y ea r .

> A T T O R N E Y S ’ F E E S :  T h e  S ta te  o f A la s k a  w as  rep re sen ted  in  th e  tobacco 
lit ig a t io n  b y  th e law  firm  o f H ag en s &  B e rm an , w h ich  rep resen ted  a ll th e  
N o rthw est s ta te s . T h e  se tt lem en t ag reem en t a llow s th e  s t a te ’s ou ts id e coun se l to 
se ek  p a ym en t from  the tobacco com pan ies w ithou t a ffe c t in g  A la s k a ’s sh a re  o f th e  
se tt lem en t . H ag en s  &  B e rm an  requ ested  re im bu rsem en t d ire c t ly  from  the 
tobacco com p an ie s , w h ich  ag reed  to p a y  $ 10  m illio n  a s  fu ll p aym en t for the 
firm ’s r ep re sen ta t io n  o f A a s k a .  T h is  p aym en t d id  not a ffe c t A la s k a ’s sh a re  o f 
the se tt lem en t . H ow ever , w hen  com pared to th e  s ta te ’s se tt lem en t o f 
$668 ,903 ,056 .53 , th e  H ag en s &  B e rm an  fee  is  a p p ro x im a te ly  1 .5  p ercen t.

T H R E A T  T O  S E T T L E M E N T  F R O M  H C F A

> F E D E R A L  R E C O U P M E N T : The U .S . H ea lth  C a re  F in an c e  A d m in is tra t io n  
(H C FA ) h a s  ta k en  the position  th a t a s  much a s  h a l f  o f th e fund s recovered  
th rough th e n a t io n a l se tt lem en t a re  su b jec t to th e  a g en c y ’s r igh t o f recoupm ent. 
H C F A  a p p a re n t ly  b ase s its  posit ion  on an  in te rp re ta t io n  o f § 1903(d)(2)(A-B) o f 
the S o c ia l S e cu r ity  A ct, w h ich  s ta te s  th a t  re im bu rsem en ts  to a s ta te  by a th ird  
p a r ty  a re  “o ve rp aym en ts " from  w h ich  H C F A  m ay  c la im  a  p ro -ra ta  sh a re .

• T he a g en c y ’s position  is  b ased  on the a ssum p tio n  th a t th e  s ta te  w a s  
sp e c if ic a lly  su in g  to co llec t s ta te  an d  fed e ra l d o lla r s  under a  M ed ic a id  
re im bu rsem en t theory . O ne e s t im a te  show s th a t H C F A ’s in te rp re ta t io n  o f 
§ 1903(d) cou ld re su lt  in a  lo ss  to th e S ta te  o f A la s k a  o f $400 m illion  over 25 
y e a r s . T h e  D ep artm en t o f  L aw  is w o rk in g  th rough  A la s k a ’s cong re ss io n a l 
d e leg a t io n  an d  o ther s ta te s  to so lv e  th is p rob lem , an d  it w il l defend the 
s ta te ’s r ig h t to se tt lem en t fund s in cou rt if  n e c e ssa ry . H C F A  h a s  rep resen ted
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th a t  it  w i l l  a s s e r t  its  c la im  a g a in s t  a n n u a l s ta te  p aym en ts  b eg in n in g  a fte r  
th e Y e a r  2000 p aym en t .

>  A L A S K A ’S  R E S P O N S E  TO  T H R E A T : A l a s k a ’s  O b je c t i v e s  - T he S ta te  h ad  
fou r p r im a r y  o b je c t iv e s  w hen  it  b rough t su it  a g a in s t  th e tobacco in d u stry : (1) to 
end  th e  in d u s t r y ’s  ta rg e t in g  o f A la s k a ’s  ch ild ren  a s  n ew  consum ers for its  
p rodu cts ; (2) to force the in d u stry  to d isc lo se  th e h a rm fu l e ffects o f sm ok in g  an d  
d ecad e s  o f r e se a r ch  d em on stra t in g  th a t tobacco k i l l s ; (3) to thw art th e  in d u stry ’s 
a p p a re n t  e ffo rts  to p re v en t th e  d eve lopm en t o f a  s a fe r  product; and  (4) to requ ire  
th e  in d u s t r y  to p a y  for th e  h a rm  it a lr e a d y  h a s  c au sed  an d , in  the fu tu re , fund  
pu b lic  h e a lth  p rog ram s d irec ted  a t  a l le v ia t in g  th e  r e la te d  pub lic  h e a lth  concern s.

• A l a s k a  S u e d  to  P r o t e c t  A l a s k a n s :  A la s k a  b rough t su it  to protect
A la s k a n s  an d  to protect th e  f is c a l in te g r ity  o f  th e  s ta te ’s M ed ica id  program  
a g a in s t  fu tu re  sm ok in g -re la ted  tre a tm en t co sts . U n lik e  o ther s ta te s , A la s k a  
d id  no t sp e c if ic a l ly  p le ad  a  fed e ra l M ed ic a id  recoupm en t c la im  in  s ta te  
su p e r io r  cou rt . C o lle c t in g  fed e ra l d o lla r s  is  th e  re sp on s ib ility  o f H C F A  and  
th e  U .S . D ep a r tm en t o f Ju s t ic e . T h e  U .S . D ep a r tm en t o f Ju s t ic e  d ec lin ed  to 
su e  th e  tobacco in d u stry  on b eh a lf  o f H C F A , an d  H C F A  provided no support 
to th e  s t a te s  d u r in g  th e  lit ig a t io n .

• F i r s t  P r o p o s e d  S e t t le m e n t  a n d  C o n g r e s s  v s . S t a t e  S e t t le m e n t : T he f ir s t  
s e t t lem en t w a s  s ig n ed  b y th e  s ta te s  an d  tobacco in d u s tr y  on Ju n e  20, 1997 . I t  
c a lle d  for th e  tobacco in d u s try  to m ak e  p aym en ts  to th e  s ta te s  an d  fund  fed e ra l 
en fo rcem en t p rogram s to ta lin g  $368 .5 b illion  o ve r  25 y e a rs . T h is  se tt lem en t 
a lso  req u ired  con g re ss io n a l ap p ro va l, w h ich  d id  not occur. A ccord in g ly , th e 
s ta te s  r e tu rn ed  to lit ig a t io n  and  resum ed  n ego t ia t io n s  w ith  the in d u stry  on 
th e ir  ow n . T h e  lit ig a t io n  an d  re sum ed  n ego tia t io n s re su lted  in  the second s ta te  
s e t t lem en t  o f N ovem ber 23 , 1998 . H C F A  cou ld  h a v e  acted  a lo n g  w ith  th e 
s t a t e s  to p ro tec t its  r ig h ts  d u r in g  th e  second s e tt lem en t p rocess, bu t chose not 
to .

• U s e  o f  S e t t l e m e n t  F u n d s :  A  k e y  p ro v is ion  o f th e  M cC a in  B i l l  in  th e 10 5 th 
C on g re ss  p ro v id ed  th a t i f  s ta te s  d ire c ted  50 p e rcen t o f th e se tt lem en t m oney (of 
th e  p ropo sed  19 97  se ttlem en t) to su p p lem en t h u t not su p p lan t e x is t in g  h e a lth  
c a re  p ro g ram s , H C F A  cou ld  not a s s e r t  its  c la im  fo r recoupm en t. A lth ou gh  th e 
M cC a in  B i l l  d id  not p a s s  and  th e  s ta te s  t a k e  th e  position  th a t a l l  s e tt lem en t 
d o lla r s  a r e  s t a t e  fu nd s , m an y  s ta te s  are  a b id in g  by the p rov is ion s o f th e 
M cC a in  B i l l  (sp end in g  no le ss  th an  50 p e rcen t to supp lem en t h e a lth  care- 
r e la te d  p rog ram s) to protect a g a in s t  recoupm en t b y  th e fed e ra l govei nm en t. 
G o ve rn o r  K n o w le s ’ p roposa l for sp en d in g  tobacco se tt lem en t proceeds on 
a n n u a liz e d  p a ym en ts  for H ead  S ta r t , H e a lth y  F am ilie s , and  tobacco p reven tion  
p ro g ram s w il l p rov ide a  strong  a rgum en t a g a in s t  recoupm en t by H C FA .

5



• R e c e n t  D e v e lo p m e n t : S B  346: On F e b ru a r y  3, 1999 , U .S . S en a to r F r a n k  
M u rk o w sk i an d  U .S . S en a to r  K a y  B a i le y  H u tch in son  co-sponsored S B  346. S B  
346 w ou ld  protect a l l th e s ta te s ’ s e t t lem en t d o lla r s  from  H C F A ’s a ttem p ted  
recoupm en t.

L E G IS L A T IO N

> M O D E L  S T A T U T E : T he s ta te  is  not requ ired  to p a s s  th e  m odel s ta tu te  in c lu d ed  in  
th e s e t t lem en t to re ce iv e  se tt lem en t p a ym en ts . H ow eve r , i f  the s ta te  does not p a ss  
th e m ode l s ta tu te , th e s ta te  v /ill r is k  a  p o ss ib le  redu ction  in  p aym en ts under the 
n on p a r t ic ip a t in g  m an u fa c tu re rs ’ p aym en t (N PM ) redu ction  fo rm u la  o f th e se tt lem en t. 
T he se t t lem en t p ro v id es for an  ad ju s tm en t to th e s t a t e ’s p a ym en ts  i f  the p a r t ic ip a t in g  
m an u fa c tu re r s  exp er ien ce  a  d isa d v an ta g e  an d  lo se  m a rk e t sh a re  for s a le s  o f th e ir  
tobacco p rodu cts to o th er n on p a rt ic ip a t in g  m an u fa c tu re r s  a s  a  re su lt  o f the m a rk e t in g  
re s tr ic t io n s , p a ym en ts , an d  o th er re str ic t io n s in  th e  se tt lem en t ag reem en t.

• N P M  R i s k  L o w  I n  A l a s k a  - A t th is  p o in t, th e  r is k  to A la s k a  o f a  n on ­
p a r t ic ip a t in g  m an u fa c tu re r  reduction  is  m in im a l, g iv en  th a t m an y  of th e  v e ry  
sm a ll tobacco p roduct m an u fa c tu re rs  h a v e  d ec id ed  to s ig n  on to th e se tt lem en t , 
w h ich  redu ce s  th e r is k  th a t  th e y  w ill t a k e  m a rk e t  sh a re  aw ay  from  the la rg e s t  
com p an ie s . T h e  r is k  is  fu r th e r  low ered  b y th e  fa c t  th a t  th e  sm a ll tobacco products 
m an u fa c tu re r s  o n ly  rep re sen t 1-2  p ercen t o f  th e  U .S . m ark e t , m ak in g  it  u n lik e ly  
th a t  s a le s  o f th e ir  products w ill tr ig g e r  th e  n onp art ic ip a t in g  m anu fac tu rer 
redu ct ion s .

• N P M  R i s k  C a n  B e  E l im in a t e d  - T h e  r is k  o f n onp art ic ip a t in g  m anu fac tu rer 
in d u c t io n s  c an  be e lim in a te d  b y  p a s s a g e  o f th e  m ode l s ta tu te  (SB  84 /HB 10 2 ) . 
U n d e r  th e  te rm s o f th e  se tt lem en t ag reem en t , i f  th e  s ta te  p a sse s  th e model s ta tu te  
an d  en fo rces it , th e  s ta te  v / il l be exem p t from  a n y  p a ym en t reduction s even  i f  the 
se t t lem en t w a s  a s ig n if ic an t fac to r con tr ib u t in g  to the p a r t ic ip a t in g  
m an u fa c tu re r s ’ lo ss  o f m ark e t sh a re .

C O N C L U S IO N

In  the up com ing  m on th s , L aw  w ill be w o rk in g  c lo se ly  w ith  th e  A la s k a  D epartm en ts o f 
R ev en u e  an d  H e a lth  an d  S o c ia l S e rv ic e s , and th e  fed e ra l A lcoh o l, Tobacco and  F ir e a rm s  
in v e s t ig a to r s  to a s su r e  fu ll com p lian ce  w ith  s ta te  t a x  la w s . L aw  is a lso  w ork in g  c lo se ly  
a t  the d irec tion  o f th e  governor w ith  m em bers o f A la s k a ’s cong re ss io n a l d e legation  to 
protect th e s t a te  se t t lem en t from  H C F A .

Prepared, by Alaska Department o f Law
March 7, 1999
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LEGISLATION TO ACCOMPANY TOBACCO SETTLEMENT 
“MODEL STATUTE” -  HB 102/SB 84

The Tobacco Settlement: The tobacco manufacturers that participated in the November 23, 1998, 
settlement with the states represent over 98 percent o f the tobacco manufacturing industry. The 
participating manufacturers agreed to make payments to the state for their violation'; o f  state law and to 
restrict their marketing practices. A laska ’s payments over 25 years will total nearly $670 million. No 
legislation to approve the terms o f the settlement is required. However, the Master Settlement 
Agreement (M SA) contemplates important legislation, referred to as the “ Model Statute,” to assure 
that all manufacturers o f  tobacco products are accountable to A laskans for potential future costs 
associated with their tobacco sales in the state.

Overview of the M odel Statute Legislation : The settlement contemplates that all states w ill pass a 
model statute, with the goal being to provide assurances that all companies that sell tobacco products, 
including those that did not participate in the settlement, are financially capable o f fulfilling their 
economic obligations, i f  any, to citizens and to the states. The model statute w ill give all tobacco 
manufacturers that sell their products in a state the option to either 1) sign on to the settlement 
agreement or 2) establish an escrow account and pay into that account at a stated rate per unit o f 
tobacco sold in the stale. The rates are proportional to the payments to be made by the participating 
manufacturers under the settlement. In other words, a tobacco manufacturer that did not participate in 
the settlement agreement could not get around the restrictions in the settlement and sell its products in 
A laska with impunity, leaving either individual A laskans, or the state, to pay the costs o f treating 
resulting illnesses.

In addition, passage o f  the model statue legislation w ill protect the state’s annual payments from a 
potential, but unlikely , Non-Participating Manufacturer Adjustment (see explanation below).

This statute was the subject o f extensive and difficult negotiations, including discussions on whether 
the statute would survive legal challenges. The statute was reviewed by a number o f antitrust and 
constitutional law  experts who opined that this statute would survive legal challenge.
Except for a few minor procedural changes, SB  84 and HB 102 are identical to the Model Statute 
provided in Exhib it T  o f  the M SA .

Importance of M odel Statute: Alaska is not required to pass the model statute to receive payments 
under the terms o f  the settlement. However, i f  A laska does not pass the model statute, it will risk a 
reduction in payments under the Non-Participating Manufacturer (NPM) Adjustment formula o f the 
settlement. Passing and enforcing the model statute will protect against such a reduction.

The settlement provides for an adjustment to a state’s payments i f  the participating manufacturers 
experience a disadvantage and lose in-state market share for sales o f  their tobacco products to non­
participating manufacturers as a result o f  the marketing restrictions, payments, and other provisions in 
the settlement agreement. However, each state has a safe haven from the application o f the reduction 
formula: i f  it passes the model statute and enforces it, the state will be exempt from any payment 
reductions even i f  the settlement was a significant factor contributing to the participating 
manufacturers’ loss o f  market share. Indeed, even i f  a court were to find the statute unconstitutional, 
the maximum NPM  Adjustment A laska would have to bear is 65% o f the payment in any particular 
year. Without the passage o f the statute, the maximum NPM Adjustment would be 100%.

Tobacco Settlement "Model Statute"

Alaska Department of L a w
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Section O ne: Section One is the findings and purpose section o f  the model statute legislation. 
Section One identifies tobacco as a serious public health problem in Alaska and discusses the 
burden that treating tobacco-related illnesses places on the State o f  Alaska. This section also 
establishes that it is the policy o f the State o f  A laska that tobacco product manufacturers—not the 
state or its citizens—bear the financial costs o f  treating smoking-related illnesses. Section One 
establishes the need to prevent other non-participating manufacturers from reaping short-term 
profits in A laska, while leaving the state and its citizens without any financial protection from the 
known harms related to cigarette smoking. F inally , Section One identifies the purpose o f the model 
statute legislation as the implementation o f the November 23, 1998, M SA

Section Two: Section Two amends A laska Statutes, Title 45, by adding Chapter 53, which is 
entitled “Cigarette Sales.”

Sec. 45.53.010 recognizes the M SA entered into between the State o f  A laska, and the 
Participating Manufacturers in State v. Philip Morris, 1 JU -97-9 15 CL

Sec. 45.53.020 requires that all tobacco product manufacturers do one o f two things: ( 1) 
participate in the M SA , or (2) establish an escrow account and place dollars into that account at a 
stated rate per unit sold in this state. The rates are calculated to be equivalent to the rates paid by 
the Subsequent Participating Manufacturers (tobacco companies that signed the M SA  after it was 
signed by the four original participating manufacturers) pursuant to the MSA. The changes in the 
rates also mirror the changes in the M SA  annual payments on a per unit basis.

A  manufacturer who places funds in escrow is entitled to withdraw interest or other earnings from 
the account as they are earned. The principal deposited in escrow can be released from escrow 
only:

1 . to pay a judgment or settlement on any claim  brought by the State or a party located in or 
residing in A laska;

2. i f  the manufacturer establishes that the amount it would have paid the State had it 
participated in the M SA is less than the amount the manufacturer is required to place in 
escrow. In this case the manufacturer is allowed to withdraw the excess from the escrow; or

3. i f  the funds have remained in escrow for a period o f 25 years from the date c f  payment.

Sec. AS 45.53.030 requires the commissioner o f revenue to adopt regulations under the 
Administrative Procedure Act necessary to determine the volume o f cigarettes manufactured by a 
tobacco product manufacturer that enter Alaska for sale in the state based on the amount o f excise 
taxes paid. This w ill a llow  the commissioner o f revenue to determine whether a tobacco 
manufacturer that does not sign the Master Settlement Agreement is making the appropriate 
deposits into the escrow account provided under A S  45.53.020.

Sec. A S  45.53.040 provides for auditing by the A laska Department of Revenue o f payments 
into escrow required by a tcbacco manufacturer and enforcement by the Alaska Department o f  Law . 
This section provides for different levels o f penalties against a tobacco manufacturer that fails to 
make the required deposits into escrow. I f  enforcement by the department of law is required and

Sectional Analysis
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the state prevails in an action brought under this section, the court may award the department full 
reasonable attorney’s fees.

Sec. AS 45.53.990 sets forth the definitions. Many o f  the bill's definitions incorporate by 
reference the definitions in the M SA . This was done to avoid any confusion between the two 
documents, and to prevent this legislation from being overly lengthy. The M SA is a public 
document approved by the Juneau Superior Court on February 9, 1999, in me case o f State o f  
Alaska v. Philip Morris, 1JU -97-9 15  C l. A  complete copy o f the M SA can be found at 
www.naag.org on the Internet.

Consequences If the Legislature Does Not Pass the Model Statute

It is important to note that the State o f  A laska is not required to pass the model statute legislation. 
The M SA  and the Consent Decree w ill remain in force and effect regardless o f legislative action on 
this bill. However passage o f  this statute w ill help protect public health and ’M il protect the state 
settlement payments from a possible draconian and dramatic reduction. The M SA provides for an 
adjustment to state payments i f  the disadvantages experienced as a result o f  the M SA are a 
significant factor contributing to the participating manufacturers' loss o f market share, i.e ., the 
“ Non-Participating Manufacturer Adjustment" (NPM  Adjustment) found on page 58, at Section IX  
(d), o f  the M SA

To illustrate the potential impact o f  the NPM  Adjustment, assume the following hypothetical 
situation:

1 . In 2003 the Original Participating Manufacturers' (as defined at Section II (hh) o f the MSA) 
(OPMs) market share was reduced from 97.5% in 1997 to 93.5%;

2. The OPMr, shipped fewer cigarettes into the United States and Puerto Rico in 2003 than they 
shipped j.i 1997;

3. The M SA  was a "significant factor" contributing to the market share loss;
4. A ll states except A laska , California, Colorado, and Wyoming have adopted a Model Statute; 

and
5. The year for which payment:- are being calculated is 2004.

Alaska’s payments based on the above hypothetical would be calculated as follows if the state 
had not passed the model statute:

Step One: Calculate the total dollars to be adjusted. In this hypothetical the loss o f market 
share for which an adjustment is required is 2%. That 2% is calculated by subtracting the 
2003 market share o f 93.5% from the 1997 market share o f 97.5% for a total market share 
loss o f  4% ; however, the first 2% o f the total market share loss is not counted as part o f  the 
NPM  Adjustment calculations. Then multiply the 2% market share loss times 3, resulting in 
a total percentage adjustment o f 6%. (Note: under the M SA each 1%  loss in market share 
results in a 3% reduction until the loss in market share reaches 16 2/3%, at which time the 
percentage reduction is calculated at a variable ratio.)

The 2004 total annual payment o f $7,004,000,000.00 to all o f  the states is reduced by an 
NPM adjustment o f 6%, or $420,240,000.00.
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Step Two: Allocate the $420,240,000.00 among the four states that did not pass the Modei 
Statute. The following illustrates the allocation method:

States A llocation % 2004 paym ent % share o f Total NPM 2004 adjusted
E stablished w ithout NPM NPM A djustm ent Paym ents
in E xhibit A adjustm ent A djustm ent $420,240,000.00
to the M SA

CALIFORNIA 0.127639554 $893,987,436.22 0.866846800 $364,283,699.20 $529,703,737.01
COLORADO 0.013708614 $ 96,015,132.46 0.093100201 $ 39,124428.61 $ 56,890,703.84
A LASK A 0.003414187 $ 23,912,965.75 0.023186990 $ 9,744,100.72 $ 14,168,865.03
W YOMING 0.002483449 $ 17,394,076.80 0.016866009 $ 7,087,771.46 $ 10,306,305.33
Totals 0.147245804 $1,031,309,611.22 1.000000000 $420,240,000.00 $611,069,611.22

The "% share o f NPM  Adjustment" (fourth column above) is calculated pro rata based on the states' 
relative allocations given in Exhibit A  to the M SA . For example, A laska ’s allocation established in 
Exhibit A  is .03414 187%  o f the total allocation o f the four states whose payments w ill be adjusted 
by the NPM  Adjustment because they did not pass a Model Statute.

The NPM  Adjustme it is calculated each year. For instance, i f  the Participating Manufacturers 
continued to lose market share and the market share in 2005 remained at 93.5%, these four states 
would continue to experience an NF f Adjustment.
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