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s 8 N F FISCAL NOTE

STATEOF ALASKA
2000 LEGISLATIVE SESSION

BILL NO. CSSB 256 (FIN)

Revision Date/Time (Note if correction) Dept. Affected Law

Title “An Act relating to allowing physicians to BRU Civil Division
collectively negotiate with a health benefit plan ...* Component Fair Business Practices
Sponsor Senator Pete K e Ily

Requester Senate Finance Committee Component No. 2206

(Thousands of Dollars)

Expenditures/Revenues

Note: Amounts do not include inflation unless otherwise noted below.
FY 2002 FY 2003 FY 2004 FY 2005 FY 2006

OPERATING EXPENDITURES FY 2001
Personal Services 190.0 m190.0 190.0 190.0 190.0
Travel 5.8 5.8 5.8 5.8 5.8
Contractual 135.6 135.6 135.6 135.5 135.6
Supplies 31 31 31 31 31
Equipment 13.0
Land & Structures
Grants & Claims
Miscellaneous
TOTAL OPERATING 347.5 334.5 334.5 3345 3345 0.0
[capital expenditures
|CHANGE IN REVENUES ( )y | 3345 | 334.5 | 3345 | 3345 | 0.0
FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF 243.3
1005 GF/Program Receipts 104.3 3345 3345 3345 3345
1037 GF/Mental Health
Other (Specify Type)
TOTAL 347.5 334.5 3345 334 fi 3345 0.0

Estimate of any current year (FY2000) cost:

POSITIONS
Full-time
Part-time
Temporary
ANALYSIS:  (Attach a separate page if necessary)
CSSB 256 (FIN) provides a method for physicians to collectively negotiate certain terms and conditions
of contracts with a health benefit plan. Ifan authorized third party negotiates with the health benefit
plan, the subject matter of the negotiations must be reviewed and approved by the attorney general,
who then receives various reports on the progress of the negotiations. Once a negotiated contract
proposal is reached, itisto be reviewed and approved by the attorney general, using specific criteria,
within thirty days. The bill provides that registration fees for authorized third parties will be established
to approximately equal the regulatory costs for the attorney general’s oversight of joint negotiations
between physicians and health benefit plans. The bill further contains a sunset provision, repealing the

new program on July 1, 2005.

Z
A Phone 465-5370

Date/Time 4/10/00. 8:54 AM
Date 4/10/00

Prepared by: Joan M. KassonsV~yy
Division Attorney General's Office/ L N

Approved by Commissioner

Agency
PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE

For further distribution information, call the Governor's Legislative Office
(rtov 10891 2000mfomli/QVB Page 10f2
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STATE OF ALASKA BILL NO. CSSB 256 (FIN)

2000 LEGISLATIVE SESSION

ANALYSIS CONTINUATION

If enacted, this legislation places substantial responsibilities on the attorney general to approve
proposed negotiations, monitor reports of on-going negotiations, and to make a very fact intensive
determination whether to approve or not approve a proposed negotiated contract within a very short
time frame, " e economic and patient care detriment or benefit criteria the Attorney General is directed
to base approval or disapproval on will require significant analysis by expert health care economic

assistance, as well as additional legal resources.

Under this bill, competing physicians within the service area of a health benefit plan can collectively
negotiate certain defined terms and conditions of contracts with the health benefit plan. Negotiations
can include fee and price related terms and conditions when the health benefit plan has a market share
greater than 15 percent in the geographic service area of the negotiating physicians.

It is difficult to predict how many contracts and reports during a given year that the attorney general's
office will have to review and approve. There are 2,287 licensed physicians and 47 separate medical
specialties currently in the State of Alaska, and we conservatively estimate more than 7,000 health
benefit plans will be potentially subject to this bill. Given these numbers, we would anticipate the
volume of collective negotiations under the bill to be significant enough that we will need additional

resources to complete the required reviews and approvals.

The Department of Law anticipates a minimum of one new full-time equivalent attorney position and one
full-time equivalent paraprofessional position will be needed to handle this new workload. Extensive
regulation development will be necessary to implement the legislation by defining terms and setting

forth the reporting requirements that authorized third parties will be required to submit in order to

reduce, or preferably eliminate, investigation time during the 30 day review period. Once regulations
are complete, these positions will pedorm the necessary investigation, review, and antitrust analyses on
the collective bargaining reports submitted by the authorized third party, and represent the state when

decisions of the attorney general are challenged.

Requests for approval of proposed negotiations and review of negotiated contracts by the attorney
general are unlikely to be spread evenly throughout the course of a year. Ins'ead, they may come at
any time, and in any volume. Thus, we assume it will be more efficient to hire expert health care
economic assistance by contract on an as needed basis. $100,000 is included for outside expert costs

(500 hours at an estimated average cost of $200/hour).

In-house estimates are based on the department's FY 2001 standard full-time equivalent attorney and
paraprofessional schedules, which include clerical support, communications, space, supplies, data
processing, and other normal overhead expenses. (FTE attorney: $134,712, FTE paraprofessional:
$89,837). Each position estimate also includes an additional $6,500 for one-time equipment purchases

and $5,000 for direct case costs, costs that cannot be included in the rate as overhead.

The bill assumes fees for the registration of authorized third parties will be established to cover the cost
of the program upon implementation. In the first year, it will take several months to establish the
regulatory framework. During this time, no fees will be generated. General funds are necessary for the
first year to implement the program, at which point, the fees will be set to cover all program costs. The
Department of Law estimates, based on Texas' experience, that at least nine months will be required to
get regulations in place. Accordingly, funds are split 70/30 general fund and general fund program

receipts in FY 2001.

Page 2 of 2



FISCAL NOTE

STATE OF ALASKA
2000 LEGISLATIVE SESSION

Revision DateTTime (Note If correction) 04/11/00

BILL NO. CSSB 256 (FIN)

Dept. Affected Community & Economic Development

Title An Act relating to regulation of managed health care BRU Insurance

and alloning physicians to collectively negotiate with a health care..._ Component Insurance

Sponsor Senator Pete Kelly

Requester S. (FIN) Component No. 354

(Thousands of Dollars)

Expenditures/Revenues
Note: Amounts do not Include inflation unless otherwise noted below.

25.6

15
0.0

271

OPERATING EXPENDITURES FY 2001 FY 2002 FY 2003 FY 2004 FY 2005 ! FY 2006
Personal Services $23.10 23.6 24.1 24.6 25.1
Travel
Contractual
Supplies 15 15 15 15 15
Equipment 5.0 0.0 0.0 0.0 0.0
Land & Structures
Grants & Claims
Miscellaneous

TOTAL OPERATING 29.6 251 25.6 26.1 26.6
|CAPITAL EXPENDITURES [ 1 1 1 1 1
[CHANGE IN REVENUES ( ) } 1 1 1 ! |

FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts
1003 GF Match

1004 GF 29.6
1005 GF/Program Receipts 251 25.6 26.1 26.6
1037 GF/Mental Health
Other (Specify Type)

TOTAL 29.6 25.1 25.6 26.1 26.6
Estimate of any current year (FY2000) cost: 0.0
POSITIONS
Full-time
Part-time 1 1 1 1 1
Temporary

ANALYSIS:  (Attach a separate page if necessary)

271

271

A part-time administrative clerk Illl position Is needed Inorder to gather and report the health benefit plan market share information
required under Sec. 23.50.020(e)(6), page 4, line 13. This position would bo responsible for developing and sending out surveys
requesting data from over 18,000 employers In the state and for performing reasonableness checks on the data submitted, entering

the data into a spreadsheet, and developing the roqulred market share reports. Since the Division of Insurance does not have

regulatory authority over health benefit plans (employers), It is anticipated that employers will be reluctant to respond to the survey
(about 30% response rate). Therefore, a significant amount of this employee’s time is anticipated to be spent following up with the

employers who do not respond to the survey.

Phone  269-7900

Prepared by: Robert A. Lohr
Date/Time 4-11-0012:29 PM

Division Insurance
Approved by Commissioner Deborah B. Sedwick 1 / v 1 Pate-~" /< T 0 .. .-
Agency Community & Eco Tpfnic Development

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE

For further distribution Information, cail the Governor's Legislative Office

(RvINB) Zfari Ko lOB
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FISCAL NOTE

STATE OF ALASKA r fpo RTED QUT OF BILL NO. CS SB 256 (RLS)
2000 LEGISLATIVE SESSION ccr. 4 plIm

Revision Date/Time 4/20/00 Dept. Affected Administration

Title An act relating to regulation of managed BRU Centralized Administrative Services
health care and allowing physicians to collectively... Component Retirement and Benefits

Sponsor Senator Pete Kelly

Requester Senate Finance Component No. 64
Expenditures/Revenues (Thousands of Dollars)

Note: Amounts do not include inflation unless otherwise noted below.

OPERATING EXPENDITURES FY 2001 FY 2002 FY 2003 FY 2004 FY 2005 FY 2006
Personal Services

Travel

Contractual

Supplies

Equipment

Land & St.uctures

Grants & Claims

Miscellaneous -
TOTAL OPERATING * ¥ * *

CAPITAL EXPENDITURES

CHANGE IN REVENUES ( ) |
FUND SOURCE ' (Thousands of Dollars)

1002 Federal Receipts

1003 GF Match

1004 GF

1005 GF/Program Receipts

1037 GF/Menta! Health

Other (Specify Type) . . . . . .
TOTAL

Estimate of any current year (FY2000) cost:

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS:  (Attach a separata page if necessary)

This bill would compromise the State's ability to manage health care costs. Analyses of similar
legislation at the federal level estimate health care increases of 5-13% when this type of legislation is
enacted. That represents a potential increase to the State's plan of $3.5 - 9.1 million.

Prepared by: Guy Bell. Director Phone  465-4471

Division Retirement and Benefits Date/Time
Approved by Commissioner Robert PoeJ r,-4J/U V .6
Agency Department of Administration ' /

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For further distribution inforretion, call the Governar’s Legislative Office
RV fdsOVB Page JL OF \



WORK DRAFT WORK DRAFT WORK DRAFT

1-L.S1291U
Ford
3/27/00

adopted

CS FOR SENATE BILL NO. 256( )
IN THE LEGISLATURE OF THE STATE OF ALASKA

TWENTY-FUST LEGISLATURE - SECOND SESSION

BY

Offered:
Referred:

Sponsor(s): SENATOR PETE KELLY

A BELL
FOR AN ACT ENTITLED
"An Act relating to allowing physicians to collectively negotiate with a health

benefit plan that has substantial market power."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 23 is amended by adding a new chapter to read:
Chapter 50. Collective Negotiation by Physicians.

Sec. 23.50.010. Legislative findings, (a) The legislature finds that permitting
competing physicians to engage in collective negotiation of certain terms and
conditions of contracts with a health benefit plan will benefit competition, so long as
the physicians do not engage in an express or implied threat of retaliatory collective
action, including boycotts or strikes.

(b) The legislature finds that permitting physicians to engage in collective
negotiations over fee-related terms may, in some circumstances, yield anti-competitive
effects. There are, however, instances in which a health benefit plan dominates the

market to the degree that fair negotiations between physicians and the health benefit

-1- CSSB 256( )
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WORK DRAFT WORK DRAFT 1-L.S1291M

plan are not possible in the absence ofjoint action on behalf of the physicians. In
those circumstances, the health benefit plan can virtually dictate the terms of the

contracts that it offers to physicians.

(c) The legislature finds that it is appropriate and necessary to authorize
collective negotiations between competing physicians and health benefit plans on fee-
related and other issues when the imbalances in bargaining capacity described in this
section exist.

Sec. 23.50.020. Collective action by physicians, (a) Competing physicians
may meet and communicate in order to collectively negotiate with the health benefit
plan concerning any of the contract terms and conditions described in this subsection.
Competing physicians may not engage in a boycott related to these terms and
conditions. Competing physicians may meet and communicate concerning

(1) clinical practice guidelines and coverage criteria;

(2) the respective liability of physicians arid the health benefit plan for
the treatment or lack of treatment of insured or enrolled persons;

(3) administrative procedures, including methods and timingof the
payment of services to physicians;

(4) procedures for the resolution of disputes between the health benefit
plan and physicians;

(5) patient referral procedures;

(6) the formulation and application of reimbursement methodology;

(7) quality assurance programs;

(8) health service utilization review procedures; and

(9) criteria to be used by health benefit plans for the selectionand
termination of physicians, including whether to engage in selective contracting.

(b) Except as provided in (c) of this section, competing physicians may not
meet and communicate for the purpose of collectively negotiating the following terms

and conditions with a health benefit plan:

(1) the fees or prices for services, including fees or prices arrived at by

applying any reimbursement methodology procedures;

(2) the conversion factor in a resource-based relative value scale

256( ) 2-
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WORK DRAFT WORK DRAFT 1-L.S1291M

reimbursement methodology or similar methodologies;

(3) the amount of any discount on the price of services to be rendered
by the physicians;

(4) the dollar amount for capitation or fixed payment for each person
covered by the health benefit plan for health services rendered by physicians to a
health benefit plan's insureds, beneficiaries, or enrollees; or

(5) the inclusion or alteration of terms and conditions to the extent that
they are prohibited or required by law; however, this paragraph does not limit
physician rights to collectively petition the government for a change in the law.

(c) Competing physicians within the geographic service area of a health benefit
plan may collectively negotiate the terms and conditions of contracts described in (b)
of this section if the health benefit plan has substantial market power. If the attorney
general receives notice under (f) of this section that an authorized third party intends
to negotiate with a health benefit plan, the attorney general shall provide written notice
of the intended negotiation to the health benefit plan. A health benefit plan is
rebuttably presumed to have substantial market power.

(d) A health benefit plan mn> rebut the presumption of substantial market
power described under (c) of this section by providing proof satisfactory to the
attorney general that the health benefit plan's market share does not exceed 15 percent

(1) as measured by the number of covered lives at the end of the most
recently completed calendar year or by the actual number of consumers of prepaid
compiehensive health ser'ices at the end of the most recently completed calendar
guarter divided by the total population of the geographic service area as of the most
recent census; or

(2) within a particular geographic service area when its market
segments are added together for all types of health insurance insureds, beneficiaries,
or enrollees and for Medicare and Medicaid beneficiaries.

(e) In exercising the collective rights granted by (a) and (c) of this section,

(1) physicians may communicate with each other with respect to the
contractual terms and conditions to be negotiated with a health benefit plan;

(2) physicians may communicate with an authorized third party

-3- CSSB 256( )
New TexC Underlined (DELETED TEXT BRACKETED]



WORK DRAFT WORK DRAFT 1-L.S1291U
regarding the terms and conditions of contracts allowed under this section;
(3) the authorized third party is the sole party authorized to negotiate
with a health benefit plan on behalf of a defined group of physicians;
(4) physicians can be bound by the terms and conditions negotiated by
the authorized third party that represents their interests;
| (5) a health benefit plan communicating or negotiating with the
! authorized third party may contract with, or offer different contract terms and

I conditions to, individual competing physicians;

' (6) an authorized third party may not represent more than 30 percent

1< of the market of practicing physicians for the provision of services, or a particular
1] physician type or specialty in the geographic service area or proposed geographic
L: service area, if the health benefit plan has less than a five percent market share as
12 determined by the number of covered lives as reported by the director of insurance for
14 the most recently completed calendar year or by the actual number of consumers of
IS prepaid comprehensive health services; and

16 (7) the authorized third party shall comply with the provisions of (f)
17 of this section.

18 ) A person acting or proposing to act as an authorized third party under this
19 section shall,

20 (1) before engaging in collective negotiations with a health benefit plan,
21 (A) file with the attorney general the information that identifies
22 the authorized third party, the authorized third party's plan of operation, and the
23 authorized third party's procedures to ensure compliance with this section;

24 (B) fumish to the attorney general, for the attorney general's
25 approval, a brief report that identifier the proposed subject matter of the
26 negotiations or discussions with a health benefit plan and that contains an
27 explanation of the efficiencies or benefits that are expected to be achieved

28 through the collective negotiations; the attorney general may not approve the
29 report if the proposed negotiations exceed the authority granted in this chapter
30 and, if they do, shall enter an order prohibiting the collective negotiations from
31

proceeding; the authorized third party shall provide supplemental information

256( ) -4-
New Text Underlined (DELETED TEXT BRACKETED]



WORK DRAFT WORK DRAFT 1-LS1291U

to the attorney general & new information becomes available that indicates that

the subject matter of negotiations with the health benefit plan has changed or

will change;

(2) within 14 days after receiving a health benefit plan's decision to
decline to negotiate or to te Tninate negotiations, or within 14 days after requesting
negotiations with a health benefit plan who fails to respond within that time, report to
the attorney general that negotiations have ended or have been declined;

(3) before reporting the results of negotiations with a health benefit
plan and before giving physicians an evaluation of any offer made by a health benefit
plan, provide to the attorney general, for the attorney general’s approval, a copy of all
communications to be made to physicians related to the negotiations, discussions, and
health benefit plan offers.

(g) The attorney general shall either approve or disapprove the contract that
was the subject of the collective negotiation within 30 days after receiving the reports
required under (f) of this section. If the contract is disapproved, the attorney general
shall furnish a written explanation of any deficiencies along with a statement of
specific remedial measures that would correct any identified deficiencies. An
authorized third party who fails to obtain the attorney general’s approval is considered
to be acting outside the authority of this section.

(h) The attorney general shall approve a collective negotiation if

(1) the competitive and other benefits of the contract terms outweigh

any anticompetitive effects; and

(2) the contract terms are consistent with other applicable laws and

regulations.
(i) The competitive and other benefits of joint negotiations or negotiated

provider contract terms may include

(1) restoration of the competitive balance in the market for health care

services;
(2) protections for access to quality patient care;

(3) promotion of health care infrastructure and medical advancement:

or

-5- CSSB 256( )
New Text Underlined [DELETED TEXT BRACKETED]



WORK DRAFT WORK DRAFT 1-L.S1291U
(4) improved communications between health care providers and health

care insurers.

()). When weighing the anticompetitive effects of contract terms, the attorney

general may consider whether the terms

(1) provide for excessive payments; or

(2) contribute to the escalation of the cost of providing health care
se~/ices.

(k) This section does not authorize competing physicians to act in concert in
response to a report issued by an authorized third party related to the authorized third
party's discussion or negotiations with a health benefit plan. The authorized third party
shall advisp the physicians of the provisions of this subsection and shall warn them of
the potential for legal action against those who violate state or federal anti-trust laws
by exceeding the authority granted under this section.

() A contract allowed under this section may not exceed a term of five years.

(m) The documents relating to a collective negotiation described under this
section that are in the possession of the Department of Law are confidential and not
open to public inspection.

Sec. 23.50.030. Fee for registration of authorized third parties, (a) The
attorney general shall adopt regulations that establish the amount and manner of
payment of a registration fee for authorized third parties. The attorney general shall
establish the fee level so that the total amount of fees collected from authorized third
parties approximately equals the actual regulatory costs for the oversight of joint
negotiations between physicians and health benefit plans. The attorney general shall
annually review the fee level to determine whether the regulatory costs are
approximately equal to fee collections. If the review indicates that the fee collections
and regulatory costs are not approximately equal, the attorney general shall calculate
fee adjustments and adopt regulations under this subsection to implement the
adjustments. In January of each year, the attorney general shall report on the fee level
and revisions for the previous year under this subsection to the office of management

and budget.

(b) In this section, "regulatory costs" means costs of the Department of Law

CSSB 256( ) 5-
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WORK DRAFT WORK DRAFT 1-LS1291U

1 that are attributable to oversight ofjoint negotiations betv/een physicians and health
21 benefit plans.
3 Sec. 23.50.040. Regulations. The attorney general may adopt regulations
4 | necessary to implement this chapter.
51 Sec. 23.50.099. Definitions. In this chapter,
6 (1) "authorized third party" means a person authorized by the
7 physicians to negotiate on their behalf with a health benefit plan under this chapter;
8 (2) "covered lives" means the total number of individuals who are
9 entitled to benefits under the health benefit plan;
10 3) "geographic service area" means the geographic area of the
11 physicians seeking to jointly negotiate;
12 1 (4) "health benefit plan" has the meaning given in AS 21.54.500.
13 | * Sec. 2. AS 45.50.572 is amended by adding a new subsection to read:
14 (k) AS 45.50.562 - 45.50.596 do not forbid the existence or operation of
15 organizations of physicians acting in accordance with AS 23.50, or forbid or restrain
16 members of those organizations from lawfully canrying out the legitimate objectives
17 of them; nor are these organizations or members illegal combinations or conspiracies

18 in restraint of trade under the provisions of AS 45.50.562 - 45.50.596.

19 * Sec. 3. AS 23.50.010, 23.50.020, 23.50.030, 23.50.040, 23.50.099; anu AS 45.50.572(k)

20 1are repealed July 1, 2005.

7. CSSB 256( )
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SENATE FINANCE

Amendment Number. \ ___TLSI201\H.1

Bill Number— "3 , ong/nn
Spoi® STAMfiIS.Date:~ZIfcD 2/29/00

Logged In n »

AMENDMENT

OFFERED IN THE SENATE
TO: CSSB 256(HES)

Page 1, line 1, following "Act":

Insert "relating to unfair discrimination under group health insurance;"

Page 1, line 7:
Delete "SECTION 2"
Insert "SECTION 3"

Page 1, line 10:
Delete "sec. 2"

Insert "sec. 3"

Page 2, line 3:
Delete "sec. 2"

Insert "sec. 3"

Page 2, following line 5:

Insert a new bill section to read:

"* Sec. 2. AS 21.36.090(d) is amended to read:

(d) Except to the extent necessary to comply with AS 21.42.365 and

AS 21.56, a person may not practice or permit unfair discrimination against a person

who provides a service covered under a group health insurance policy that extends

coverage on an expense incurred basis, or under a group service or indemnity type

contract issued by a nonprofit corporation, if the service is within the scope of the

provider's occupational license.

In this subsection, "provider" means a state licensed

physician, phvsician assistant, dentist, osteopath, optometrist, chiropractor, nurse

-



[-LS 1291\H. 1

1 midwife, advanced nurse practitioner, naturopath, physical therapist, occupational
2 therapist, marital and family therapist, psychologist, psychological associate, or
3 licensed clinical social worker, or certified direct-entry midwife."

4 Renumber the following bill sections accordingly.



«

OFFERED IN THE SENATE
TO: CSSB 256(HES)

Page 10, lines 8 - 10:

Delete all material.

Page 10, line 11:

Delete "Sec. 23.50.050"

Insert "Sec. 23.50.040"

1-LS1291\H.6
Ford
3/24/00

SENATE FINANCE
COMMITTEE
Amendment Number:

Bill Number: &) ’\O
Sponsor.JELkgjlu- Tate: ’)J&D

AMENDM j93$g3ed InBy: C ) fOiodT

BY SEN/ TOR PETE KELLY
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17
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OFFERED IN THE SENATE!
TO: CSSB 256(HES)

Page 7, line 3, following "the™

Insert “"geographic”

SENATE FINANCE 1-LS1291\H.7

COMMITTEE a. Ford
Amendment Number: » 3 3/25/00
Bill Number:.
Sponsor: P.kdJIm Date:
AMEND Bv: £J fQindy

BY SENATOR PETE KELLY

Page 7, line 11, following "power":

Insert"within the geographic service area"

Page 7, lines 16 - 17:

Delete "as reported by the director of insurance for"

Insert "at the end ofl

Page 7, line 18, following "services":
Insert"at the end of the most recently completedcalendarquarter divided by the total

population of the geographic service area as of the most recentcensus”

= Page 7, line 19, following "particular":

Insert "geographic"

Page 8, line 5:

Delete "service area or proposed service area"

Insert "geographic service area or proposed geographic service area’”

Page 9, line 8, following "disapprove the":
Insert "contract that was the subject of the"

Page 10, following line 17:



& w (RN

1-LS1291XH.7

Insert a new paragraph to read:

"(3) “covered lives" means the total number of individuals who are

entitled to benefits under the health benefit plan;

(4) “"geographic service area" means the geographic area of the

physicians seeking to jointly negotiate;"

Renumber the following paragraph accordingly.



OFFERED IN THE SENATE
TO: CSSB 256(HES)

1 Page 7, line 5:

Delete "commissioner"

Insert "attorney general"

4 Page 7, line 7:
5
6

Delete "commissioner"

Insert "attorney general"

7 Page 7, line 15:

oo

Delete "commissioner"

Insert "attorney general"

10 Page 8, line 15:

11 Delete "commissioner"

12 Insert "attorney general"

13 Page 8, line 18:

14 Delete "commissioner, for

15 Insert "attorney general,for the

16  Page 8, line 22:

17 Delete "commissioner"

18 Insert "attorney general"

19  Page 8, line 26:

SENATE FINANCE
COMMITTEE *
Amendment Number
Bill Number:_j>g —_r-
Sponsor:2 J~NiW - Da\3:A/%r\/CX>

Logged In By: _Q
AMENDMENT'

1-LS1291VH.9
Ford
3/25/00

BY SENATOR PETE KELLY

thecommissioner’s"

attorney general’s"



1-LS1291\H.9

Delete "commissioner"

Insert "attorney general”

3Page 9, line 1

4
5

10

11

12
13

14

15
16

17

18
19
20
21
22
23
24
25
26

' Delete "commissioner"

Insert "attorney general”

Page 9, line 4:

Delete "commissioner, for the commissiorier’s"

Insert "attorney general, for the attorney general’s

Page 9, line 7:

Delete "With the advice of the attorney general, the commissioner"

Insert "The attorney general”

Page 9, line 10:

Delete "commissioner"

Insert "attorney general"

Page 9, line 12:

Delete "commissioner’s

Insert "attorney general’s"

Page 9, following line 13:
Insert new subsections to read:
"(h) The attorney general shall approve a collective negotiation if

(1) the competitive and other benefits of the contract terms outweigh

any anticompetitive effects; and
(2) the contract terms are consistent with other applicable laws and

regulations.
(iy The competitive and other benefits of joint negotiations or negotiated

provider contract terms may include

. -2*
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(1) restoration of the competitive balance in the market for health carne

services;
(2) protections for access to quality patient care;

(3) promotion of health care infrastructure and medical advancement;

or
(4) improved communications between health care providers and health

care insurers.
(J) When weighing the anticompedtive effects of contract terms, the attorney

general may consider whether the tems

(1) provide for excessive payments; or
(2) contribute to the escalation of the cost of providing health care

services."

Reletter the following subsections accordingly.

Page 9, line 25:

Delete "commissioner"

Insert "attorney general”

Page 9, line 26:

Delete "commissioner"

Insert "attorney general”

Page 9, line 29:
Delete "commissioner"

Insert “attorney general”
Page 10, line 1
Delete "commissioner”

Insert "attorney general”

Page 10, line 3:



Delete "commissioner"

* Insert "attorney general"

Page 10, line 11:

Delete "commissioner"

Insert "attorney general”

Page 10, lines 16 - 17:

Delete all material.

Renumber the following paragraph accordingly.

1-LS129INH.9
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Page 7, lines 10- 12
Delete all material
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Page 3, linel0
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CAMPBELL BILL WILL GIVE POWER TO PATIENTS
WITH LITTLE OR NO COSTTO SOCIETY

Three-year sunset provision provides real world test of cost vs. benefits

A new cost analysis of the Campbell Bill (H.K. 1j()4), conducted by a Pennsylvania State
University health policy economist finds the potential costs of the Campbell Bill are a tiny
fraction or costs estimated by an earlier study promoted by the Health Insurance Industry of
America fHJAA). in fart, the new study shows that when the benefits to society art weighed
against potcntiul costs -H R . 1?(M may cost nothing at all

The Penn State study found that an earlier insuranre-spotisored study used ‘ questionable
assumptions” and relied heavily on opinion, not empirical evidence.

“There is no definitive evidcr.ee to predict whether or not the Campbell Dill will present a cost to
society, however, we do know there vnl! be important benefits," said AM A Trustee Donald

Palmisar.o, MD.

"We know for certain that patients arc suffering under the cuiretii system that gives too much
power to health plans, at the expense of individual patients. The Campbell Bill will change that.
It will level the playing field so individuals have a fighting chance against ctiumious and

powerful health plaa bureaucracies."

“Wr propose that Congress fix the pioblem we know we have, ano put the Campbell Bill to a
real-life test. The key is this: the AMA supports n tltrce-year sunset pro\ isiott, which allows
acrual outcomes to replace educated guesses.”

“With athree-year sunset, there's nothing to lose. | f costs increase significantly. Congress is free
to reevaluate. “ Dr. Palmisano said. “However, we predict the Campbell Dill will give power
back to the patient at little or no cost to society - and that's an outcome we can all live with."

For more Inforraatica

or * copy of the Peon State study , please call: Brenda L. Cralnc
21)2/789-7447



SUMMARY
Foreman Cost Analysis of

H. R. 1304, the “Quality Health care Coalition Act of 1999”
AMA March 9, 2000

In a new study by Stephen Foreman, J.D., Ph.D., M.P.A. from Pennsylvania State University,
potential costs of H.R. 1304 are estimated to range from $71 to $814 million - only 0.005% to
0.06% of national health expenditures based on HCFA projections for 2000. The potential
benefits, which are completely ignored by the opponents’ estimate, could balance or outweigh

the costs.

Opponents of H.R. 1304 cite a single study to support their claim that the bill would raise health
care costs by $29.2 to $95 billion annually (the "Charles River estimate"). However, the
Charles River estimate is replete with unwarranted assumptions and questionable methodology
that leads to cost figures that are overstated and deeply flawed.

The fundamental premise of the Charles River estimate is that managed care has achieved large
savings and that all health care professionals will negotiate back most or all of these savings
from health plans. The estimate is based on flawed assumptions and uses the highest available
savings estimates and other savings estimates that are not supported by any empirical evidence,
while ignoring lower savings estimates published in a number o f other studies.

A few examples include:
Charles River uses an estimate based on a study of discounts achieved by a single plan

(Aetna) in a single year (1992). However, Aetna is a large national plan with a reputation
for achieving aggressive discounts and in 1992 there was substantially lower managed care
penetration so health providers offered larger discounts.

« Four separate categories of savings substantially over-count savings,
calculation of “direct price effects” and “utilization management effects” and “utilization

i.e., independent

review effects”.
The range of managed care savings (6%, 13%, 20% and 25%) is unrealistic. There is no

empirical evidence that managed care has produced cost savings of 20% to 25%. In
addition, Charles River uses a Barents 13% figure that was an average for only some HMOs,
not for all managed care.
« Both Barents and Lewin estimates used by Charles River include discounts from hospital
services that should not be included in an evaluation of potential costs of H.R. 1304. This is
particularly misleading because many studies have found that managed care substantially
reduced large levels of inefficiency in hospital costs.
Barents uses a panel of experts to conclude that 60% to 90% of utilization savings will be
lost upon the enactment of negotiating legislation. These estimates are not based on any
empirical evidence - only opinion.
The assumption that all cost discounts have been passed on in the form ofreduced premiums
is inaccurate. Premium dollars are also used for increasing profit structures, due in part to
pressure from investors, substantial costs associated with mergers and acquisitions, and for
increasing costs o ftechnology and pharmaceuticals to name a few examples.

«

The Foreman estimate uses the same approach as Charles River, but with a more specific
calculation of managed care savings and more realistic assumptions. To assess managed care



cost savings, Foreman uses “time series” analyses. Applying the results of his models to

projections of expenditures in 20CO, managed care v/ould be expected to produce savings of
5.9 % with respect to services provided by health care professionals. The 5.9 % estimate of
managed care savings is consistent with the low end of the range of savings estimates used by
Charles River (6%) and is close to the low end ofthe Lewin estimate (7.5%).

As opposed to the Charles River assumption that health plans would “give-back” most to all of
the savings from managed care as a result of negotiations under H. R. 1304, Foreman uses a
more realistic, yet generous assumption. Foreman assumes that give-backs, if any, will range
from 10% to 25% of managed care savings. This assumption is supported by the fact that most
local markets have one or more dominant health plans that drive costs down. In fact, 82% of
Standard Metropolitan Statistical Areas have at least one "dominant® HMO. 40 markets have
two dominant HMOs, making them highly concentrated according to levels used by the
Department of Justice to evaluate market concentration. Almost halfofthe local markets have
an HMO with a market share of 50% or more which is extremely concentrated.

(InterStudy1999)

In addition, only seven health plans (Aetna, Cigha, United, Foundation, PacifiCare, Wellpoint
and Humana) account for nearly 68 million patients and a large number of shareholders. The
national Blue Cross and Blue Shield Association claims that Blues' plans have 50.5 million
members nationwide. The assumption that these large powerfi.il plans, with intense pressure to
hold the line on costs, would yield back most or all managed care cost savings is certainly not a
logical assumption and is not supported by experience or empirical evidence.

Foreman uses a more realistic assumption of the number of physicians that would join
negotiating units under H. R. 1304 - 5% to 23%. This is due to several factors, most notably,
independently practicing physicians account for 52.4% of all patient care physicians, and roughly
9.5% to 43.8% of workers who are already eligible to join negotiating units elect to do so
(Bureau of Labor Statistics, 1999). To conclude, as does Charles River, that 100% of all patient
care physicians would participate in negotiating units under H. R. 1304 simply ignores the facts.

Based on managed care savings of5.9%, negotiation unit participation of5.0% to 22.9% ofall
patient care physicians, and a generous give-back range of 10% to 25%, Foreman’s projected

cost estimate of $71 to $814 million is clearly reasonable.

Foreman believes that H.R. 1304 would also result in many benefits. For instance, improved
physician contracts would lead to a greater number of physicians willing to join managed care
provider networks, thereby improving the quality ofthe networks and reducing patient incentives
to go “out of network,” thereby reducing their out of pocket costs. While these types of benefits
might be hard to quantify in dollars, there are other benefits related to pricing for physician
services that can be estimated. The Foreman study therefore evaluates the beneficial impact of
the Campbell bill strictly in terms of fees. The elimination of below market pricing of physician
services will likely yield savings of $1.0 to $1.9 billion in the form of reduced “welfare losses”
to society. Some examples include reduced access to services as a result of physician
bankruptcies or strains on safety net services. Thus, Foreman believes the potential benefits of

H.R. 1304 could likely outweighed potential costs.
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A Cost Analysis of Health Care Professional Negotiating Legislation

March 1,2000
Stephen Foreman, J.D., Ph.D., M.P.A.*

Introduction

On March 25, 1999, Congressman Thomas Campbell introduced legislation that
would permit health care professionals to negotiate collectively with managed care plans
(House of Representatives, 1999). Entitled the Quality Health-Care Coalition Act of
1999, the bill would give health care professionals immunity from antitrust laws when
they negotiate as a group with HMOs and other large health plans. Proponents of the
legislation are concerned about growing market power of large managed care firms and
health plans. These firms purchase medical care sendees from health care professionals
for resale to employers. Many of these entities have become so large that they can dictate
contract terms to health care professionals, including price and quality. Their growing
market dominance, proponents say, is a problem that requires legislation to "level the
playing fL II" A countervailing power response is necessary to permit providers to
negotiate contract terms relating to better quality and more appropriate price for medical

care services.

Opponents contend that the legislation is not needed because existing legal
mechanisms allow professionals to negotiate collectively (Noether, 1999). In addition,
they believe, consolidation in the health insurance market is not a problem. Despite well-
publicized mergers and acquisitions, they argue that the industry is "very competitive"
making it "improbable if not impossible, [for large players] ... to exert significant market
power in ... negotiations with health care providers" (Noether, 1999). Finally and most
important, they contend that the proposed legislation will raise health care costs by a
large amount (Reinhardt, 1999; Noether, 1999). The single empirical study of the
potential impact of the negotiating legislation cited by opponents (the "Charles River
Study") concludes that such a law would raise health care costs by $35 to $80 billion
annually. This would come about because all physicians would join negotiating groups -
and the negotiating groups would compel managed care firms and health insurers to givc-

1Never defined by the Charles River study. Using the terms as described by the Health Care Financing
Administration they include registered and practical nurses in private duty, podiatrists, optometrists,
physical therapists, clinical psychologists, chiropractors, naturopaths and Christian Science practitioners.
Many of these professionals arc not paid by managed care firms.

* Assistant Professor, The Pennsylvania State University



back half to all of the savings that opponents estimate managed care has produced over
the past fifteen years.

Proponents of this bill cite quality concerns as the primary need for the bill.
However, it is not always possible to separate quality from cost. Legislation that
provides quality improvements at an excessive cost is not an effective policy
intervention. Accordingly, this study addresses the concerns raised by the opponents -
with particular emphasis on the potential cost of the legislation. The first part reviews the
findings and conclusions of the Charles River Study. Many of the assumptions on which
the Charles River Study is based are questionable. The methodology used to reach
findings and conclusions could be improved.

The second part of the study contains a more reasoned approach to estimation of
the costs and benefits of the Campbell Bill. Included is a more specific calculation of
costs based on a time series estimation of managed care cost savings and a more
reasonable consideration of the physicians that would join negotiating units under the
Campbell bill. Using these refinements, the increased costs of the proposed legislation
attributable to physician fees would be $71 to $814 million. The increase in fees paid to

other professionals would not be substantial.

Part three of the study considers several o f the legal and economic concerns raised
by the Charles River Study including adequacy o f current collective negotiating laws and
the competitive level of managed care markets. The proposed legislation is needed
because existing laws are not adequate to "level the playing field" when providers attempt
to negotiate with large managed care firms. Consolidation in the health insurance
industry has produced dominant firms in many markets. These dominant firms currently
dictate quality and price to health care providers. In these markets entry is neither easy
nor effective to generate competition for the purchase of provider services.

Part four contains an analysis of the potential benefits of the Campbell Bill. The
benefits of the legislation have been largely ignored by opponents. In addition to other
benefits, the legislation has the potential to achieve efficiency gains through the reduction
ofinappropriate pricing of provider services. Part four discusses the potential magnitude

o f such gains.

Projection of the potential cost of the legislation is, like any forecast, subject to a
host of unknown factors and the accuracy of a range of assumptions. Obviously, only
actual experience with the effect of this type of legislation will yield accurate cost effects.
For this reason, a number of advocates of the legislation have recommended use of a
“sunset” provision that would pemiit Congress to consider the full cost impact of the
legislation before reauthorizing it. A well considered sunset provision that permitted
collection of information about the cost and quality impact of the legislation prior to its
reconsideration could address a number of concerns that attach to the adoption of this
legislation based on complex economic cost forecasts.



1. The Charles River Study

The Charles River Study estimates that the Campbell Bill will increase provider
costs by $35 to $85 billion annually and that health care premiums could increase by six
percent to 11%. The basis fcr the estimate is a so-called "price effect" and a "utilization

effect.”
a. Price effect-managed care savings.

The fundamental premise of the Charles River Study is that large savings have
been achieved by managed care. One portion of these savings is said to be "direct” in
that it is attributable to managed care plans' provider payment discounts. The amount of
the "direct savings" that Charles River concludes will be lost upon enactment of the
Campbell Bill is $17.8 to $27.4 billion. The Charles River Study managed care discount
assumptions are based on areview by the Barents Group o f prior studies of managed care
cost savings (Barents Group, 1998). Barents estimated that managed care fee and price
discounts ranged from six percent to 15% with an "all HMO" average of 13%. Based on
this, the Charles River analysis considered a range of managed care cost savings: six
percent, 13%, 20% and 25%. For a number of reasons the assumptions regarding
managed care savings are deeply flawed and introduce major problems into the Charles

River Study.

First, the Charles River managed care savings Figure is based on an estimate (by
Lewin-VHI in 1992) contained in another estimate (by Barents). The resulting joint
estimation error can be expected to be quite large. Further, The Lewin-VHI estimate is
based on the study of discounts achieved by a single plan (Aetna) in a single year (1992).
Neither the Barents Report nor the Charles River Study attempts to explain why Aetna is
a representative plan or why 1992 is a representative year for managed care cost savings.
To the contrary, Aetna is a large national plan and 1992 may be a year in which managed
care accomplished large discounts.2 Other plans may well have had lower levels of
savings and 1992 discount levels may have eroded over time. In short, the uncritical use
by Charles River of the Barents Report for its managed care cost savings produces major

guestions regarding the Study's validity.

Second, there appears to be little basis for Charles River's use of the 20% and
25% ranges for managed care cost savings. The Charles River Study states that more
tightly managed plans produce this level of discounts but provides no citation for the
statement.3 There is no empirical evidence that managed care has produced cost savings
in this range. Indeed, Congressional Budget Office studies (reviewed by Barents but
ignored by Charles River) estimated that cost savings of 15% might be available for

2Indeed, most of the studies finding large managed care discounts were conducted at a time of substantially
lower managed care penetration. Providers were much more likely to offer larger discounts when managed
care penetration was lower than they are in mature managed care markets.

3The Barents Report relied on heavily by the Charles River Study found discounts of six percent for POS
and PPO plans, 15% for IPAs and eight percent for group and staff model HMOs (Barents Group, 1998).
The 25% figure appears to have been derived from RAND studies in the mid-1980s. The RAND study was
an experiment. Not only has it been criticized, but it is now dated. More reliable cost savings figures are



traditional health insurance and Medicare as well as cost savings of 7.5% for Medicaid
(Emmons, 1995).

Third, the 13% discount figure used by the Charles River Study is attributable to
Barents' "all HMO" average discount. This figure was derived by Barents as an average
for EPA and staff HMOs, not for all managed care as assumed by the Charles River
Study. Indeed discount figures used by Barents for POS and PPO plans are available and
the Charles River study could have generated a weighted average based on relative
enrollments given that it did so for the utilization effect (discussed below). Barents
estimated them to be six percent. Charles River could have weighted the six percent and
13% figures for managed care enrollment to develop a more realistic estimate of
managed care cost savings but failed to do so.

Fourth, the Charles River Study assumes that all cost discounts have been passed
on to employers and consumers in the form of premium and charge savings so that
managed care cost reductions produce a one-to-one reduction in national health
expenditures. This assumption is also flawed. Not all provider discounts have been
passed through by health plans. The high costs of utilization review and management
have increased administrative costs of many managed care firms relative to fee for
service. Some firms retain the advantages of deep provider discounts by increasing their
profit structures, due in part to pressure from investors in the stock market. For example,
in 1998 Keystone Health Plan East reported net income (after taxes) of $62.9 million
(Hospital and Health System Association of Pennsylvania, 1999). Over the past eight
years Keystone East's profit structure has steadily improved. Moreover, there has been a
well-reported wave of merger and acquisition activity by managed care plans. As an
example, Aetna has acquired U.S. Healthcare and Aetna-U.S. has acquired Prudential.
The costs associated with the mergers and acquisitions have been substantial and in many
cases have offset the cost savings attributable to provider discounts.4 A portion of the
cost discounts may have been used to pay for increased technology costs. For example, a
wave of expensive newer drugs has permitted physicians to deal with a range of
conditions including mental health, cholesterol, allergies and arthritis. The payments
associated with these drugs have increased the cost structures of managed care firms.

Fifth, the Charles River Study also assumes a static world where quantity and
quality do not respond to price. However, a substantial number of health economics
studies show that the quantity and quality are indeed responsive to price change (Phelps,
1997). Again, the distorted assumptions in the Charles River Study undermine its

conclusions.

Sixth, the Charles River Study includes what it considers to be a small "spillover"
effect.5 However, the effect is quite substantial, $1.2 to $1.8 billion. Charles River
assumes that increases in amounts paid by managed uare plans will also increase fees
paid by fee for service plans in the range of zero to ten percent. Actually, since the range
used by Charles River is $1.2 to $1.8 billion, it could not have used a zero percent
spillover percentage. The basis for calculation of the spillover effect is not explained in

W Indeed, there has been a substantial amount of international merger and acquisition activity that has

served to remove capital from the U.S. health system.
5Increases in fee for service fees associated with increases in managed care payments.
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the study. However, the Barents Report totally discounted the existence of a spillover
effect based on the finding that empirical "estimates are wide-ranging and many of the
empirical estimates are small* and that estimates were based on past HMO penetration
rates.6 Moreover, it is possible that many providers increased fees in response to
managed care discounts so that an increase in amounts paid by managed care firms might
actually reduce fee levels for traditional indemnity patients. In essence, inclusion of any
"spillover" effect in the Charles River calculations is questionable at best.

Finally, while the Barents Report considers a number of studies of reported
managed care cost savings, most of the research reviewed related primarily to hospital
payment discounts, not physician and other provider discounts. The study of Aetna price
discounts by Lewin-VHI included hospital costs. Many studies of the impact of managed
care found large levels of inefficiency in the use of hospital services prior to the growth
of managed care over the past 15 years - and that managed care was able to make
substantial reductions in the price and use of hospital services (Lull, 1981). There are no
studies that find equivalent inefficiencies for physician and other professional sendees.
Indeed, reduced hospital use under managed care may also be associated with increased
use (and higher prices) for outpatient services (including physician visits). Thus, while
there may be hospital cost discounts in the range reported by Barents, physician and
provider discount levels may well be substantially lower. Use of a universal cost
discount figure by Charles River may well overstate the level of discounts attributable to
services provided by physicians and other providers.

In short, the managed care cost savings assumptions on which the entire Charles

River Study is based are overstated and flawed.7
b. Utilization effect - managed care reductions

In addition to the "direct” price effect, the Charles River Study estimates large
managed care savings (eight percent to 22%) attributable to "utilization" effects. This
includes a weighted average savings of 6.8% attributable to utilization management and
an across the board estimate of four percent for utilization review.8 Using the Barents
estimate that 60% to 90% of utilization savings would be lost if the proposed legislation
were enacted, the Charles River Study estimates that the cost of the Campbell Bill
attributable to reduced utilization review and management will be $14.8 to $32 billion,
three percent to 9.7 % of total personal health care expenditures. The Charles River
Study's utilization cost estimates are even more flawed than its estimate of direct discount

savings loss.

First, the utilization effect figures contained in the Barents Report "pick and
choose" among figures contained in the Lewin-VHI study of Aetna, Congressional
Budget Office studies and a 1997 PPO study. The Barents Report includes both cost

6 At a minimum, the Charles River Study picks and chooses from the Barents Report in an unscientific
manner. Where discounts contained in Barents are high the Charles River Study adopts them. Where the
discounts arc low the Charles River Study ignores them or uses other figures.

7 Indeed, the Charles River Study totally ignores figures contained in a report by The Lewin Group that
show total 1996 managed care savings of $23.8 to $37.4 billion, 7.5% to 11.7% of private insurance costs

(Shiels, 1997).
8Managed care firms' ability to reduce medical care use.



savings attributable to utilization management and across the board cost savings
attributable to utilization review. The Barents Report findings are not based on a
systematic empirical study of savings attributable to reductions in utilization. Uncritical
use of the Barents findings by Charles River produces substantial distortions in study

results.

Second, the Barents findings incorporate a four percent across the board
utilization review reduction based on studies that show managed fee for service (based on
utilization review) reduces costs over traditional indemnity by four percent. Barents then
estimates reduced managed care use of four percent (for PPOs and POSs) to 18% (for
group / staff HMOs) with a weighted average (based on use) of 6.8%. However, adding
the 6.8% and 4.0% may well "double count” reduced utilization attributable to managed
care activities.9 Once again Charles River incorporates these figures in its study without

critical analysis.

Third, the Barents study concludes that utilization cost savings apply across the
board to all types of health plans including Medicare and Medicaid plans. This may well
be unrealistic since utilization reduction incentives under Medicare and Medicaid may be
quite different. The Charles River Study fails to evaluate the reasonableness of this

assumption.

Fourth, the Barents Report uses a panel of experts to conclude that 60% to 90% of
utilization savings will be lost upon the enactment of negotiating legislation. These
estimates are not based on any empirical evidence - only on opinion. Moreover, they
assume that aimost all providers will join negotiating groups and that such groups will be
totally successful in negotiating with large managed care plans. As discussed below, the

reasonableness of this assumption is open to question.

Fifth, the Charles River Study assumes that the average utilization reductions
contained in the Barents Report apply to all professional services including physicians,
dentists and other professionals. In actuality, as with direct savings, utilization reductions
may have been much greater for hospitals than for physicians, dentists and other
professionals. Use of an average utilization reduction may provide substantial distoitions
in cost estimations of the effect of negotiating legislation on physicians.

In short, as was the case with "price effect" cost savings, the Charles River
Study's findings that lost utilization effect cost savings will be attributable to provider
negotiation legislation are based on unquestioned and unwarranted assumptions.
Recently United Health Care dropped its use of utilization review controls, stating that
their cost did net justify any savings produced by use of this device (Fong, 1999). If, as
Charles River assumes, utilization review produces a four percent cost savings it is
unlikely that United would have discontinued this practice. To give its competitors a four
percent cost advantage would be self-defeating. There could be no more effective
rebuttal of the Charles River Study assumptions regarding managed care cost savings
from utilization review and management. Use of such assumptions clearly distorts study

results.

9 Indeed, plans with rigid utilization review may not produce as much in the way of utilization savings as
plans without strict UR.



c. Double-counting

The Charles River study independently computes a managed care discount "price
effect" and a managed care "utilization effect." Such methodology may well overstate
the impact of both discounts and utilization review and management. Price and quantity
are obviously interrelated. The Charles River Study fails to consider the
interrelationship, particularly the direction and level. For example, improvements in
utilization review procedures may reduce the amount of provider time spent in dealing
with payment matters. This may reduce the price of professional services rather than (as
assumed by Charles River) increasing them. Increased provider prices may increase the
amount of services that professionals are willing to offer. This may increase access to
health care by the uninsured and by the under-insured. The simplistic method of
computing managed care cost savings contained in the Charles River Study suggest the
existence of arange of problems that the Study fails to recognize or correct.

d. Professionals' participation in negotiating units

The Charles River Study calculates a managed care savings percentage
attributable to provider discounts and a percentage attributable to utilization reductions.
The study then concludes that half to all of the discounts and 60% to 90% of the
utilization savings will be "given back” in provider negotiations with managed care firms.
This assumes that all health care professionals will join negotiating units and that these
units will break even or prevail in negotiations with large managed care firms and health

care insurers. Both of these assumptions are questionable.

As an initial matter, it is very unlikely that most health care professionals will join
negotiating units. The Bureau of Labor Statistics reports that 13.9% of all wage and
salary workers and 9.5% of private industry workers were members of unions in 1998
(Bureau of Labor Statistics, 1999). Some 37.5% of government workers belonged to
unions in 1999, far less than all employees. As discussed in part two, substantial portions
of physicians engaged in patient care are employees, thus they would not join negotiating
units under the Campbell bill. Physicians engaged in graduate medical education (interns
and residents), those employed by the federal, state and local government (including the
Department of Defense and the Veterans Administration), professionals employed by
medical schools, staff members of HMOs and professionals employed in the practices of
other professionals would not join negotiating units under the Campbell bill. Further,
given the individualistic orientation of most physicians, even among private practitioners,

substantial negotiation unit membership is unlikely.

The Charles River Study's implicit assumption that all physicians engaged in
patient care will join negotiation units if the Campbell bill is enacted is particularly

misplaced.
e. Savings ""give-backs"

The assumption that half to all of managed care cost savings will be "given back"
in negotiations with managed care plans is equally misplaced. The provider negotiating
units that are at the core of the Campbell Bill will be faced with the task of negotiating
with large national and local managed care firms. For example, the merged Aetna-U.S.-



Prudential entity will have more than 22 million members (Anderson, 1999).10 As shown
in Table 1, seven large for profit (generally publicly traded) managed care firms (Aetna,
Cigna, United, Foundation, PacifiCare, Wellpoint and Humana) have nearly 63 million
members. These firms have large numbers of shareholders. The shareholders and the
stock market track firm operations closely. Even small changes in firm operating results
such as medical loss ratios result in large changes in stock value. For such a finn to
"give-back" even a small portion of managed care cost savings would seriously depress
stock values which could well produce significant changes in management." Given
these incentives it is unlikely that publicly traded HMOs would yield much in
neg Jtiations with providers, even if they were organized.

Table 1
1998 Membership of Large National Managed Care Firms

HMO/Insurer Members (millions)
Aetna-U.S.-Prudential 22.4
Cigna 12.7
United Health Care 7.0
Wellpoint 6.9
Humana 6.0
Foundation Health Plans 3.0
PacifiCare 3.7
Horizon 17
Oxford 17
NYLife 1.2
One Health 0.8
HIthAmerica 0.5
Maxicare 0.5
Total 68.1

Source: Corporate Internet Web Sites, January 2000 and InterStudy (1999)

10As used in this context, members arc synonymous wi'h covered lives.
1 For example, the 1999 change in management of Human., as a result of stock price reductions.



Table 2
1998 Membership of Blue Cross Plans

Plan Members Plan Members
Independence 39
HMO Blue (IL) 29 HMO Blue 10
CareFirst 23 Blue Advantage 0.7
Alliance 2.2 Blue Choice 0.7
CA Blue Shield 2.0 Anthem 0.6
NC Blue 16 Blue Care (MI) 0.6
Tenn Blue 14 Regence 0.6
Highmark 11 NEPA 0.6
Capital 10 Blue Care 0.6
HMO Blue (Tx) 1.0 Blue Choice (NY) 0.5
Total 25.3

Members in millions. Source: Plans’ Internet Web pages and InterStudy (1999)

Large regional (often nonprofit) insurers have substantial numbers of members
and market power a? well. The national Blue Cross and Blue Shield Association claims
that Blues' plans have 50.5 million members nationwide (Blue Cross and Blue Shield
Association, 2000). Twenty of the largest Blue Cross plans (excluding Wellpoint's
California and Georgia operations), each with more than 500,000 members, have a total
enrollment of 25.3 million. See Table 2. Most of these firms would provide strong
negotiating resistance to physician negotiating units. Other large nonprofit managed care
firms can be expected to offer substantial resistance as well. For example, Kaiser
Permanente has more than 8 million members. See Table 3. Collectively, more than 108
million Americans are members of large health plans. These plans have strong incentives
to regain and extend any managed care discounts that they have obtained from providers.
The assumption that these large firms would yield back most or all of any managed care
cost savings has no basis in experience, empirical evidence or inference.

Table 3
1998 Membership of Large Nonprofit Managed Care Firms

Plan Members
Kaiser 8.2
Harvard 12
GroupHealth 0.9
Tufts 0.7
Providence 10
Sloans Lake 15
Medica 0.8
Total 14.3

Members in millions. Source: Plans' Internet Web pages and InterStudy (1999a)

The issue of HMO and insurer power is relatively widespread. According to
InterStudy data, in 1998 more than three-fourths of the Metropolitan Statistical Areas in
the U.S. (82%) had at least one "dominant” HMO (a dominant HMO has a market share



greater than 33%) (InterStudy, 1999). Forty MSA markets have two dominant HMOs,
automatically giving them Hirschman-Herfindah Index (HHI) levels in excess of 2000.12
Almost half of the MSAs have an HMO with a market share of 50% or more. These
MSAs have an HHI of at least 2500 and are extremely concentrated. Here the dominant
HMO most certainly has power to fix premiums and provider prices. It is extremely
doubtful whether provider negotiating units would prevail when dealing with these

payers.

Nor is it required for HMOs to operate at this level in order to achieve economies
of scale. Studies indicate that HMO economies of scale are exhausted at levels less than
100,000 members (Given, 1996; Wholey, 1996). At least 166 HMOs in the U.S. operate
with more members than this (InterStudy, 1999), suggesting the presence of substantial
diseconomies of scale in their operations. The sole purpose for growing HMO size
would, therefore, appear to be perfection of market power. To conclude, as does the
Charles River Study, that provider negotiating units would be able to out-negotiate large
HMOs to compel these firms to give-back most or all managed care savings is, simply

put, erroneous. 3

Finally, the assumption that health professional negotiating units will out-
negotiate HMOs assumes that large national negotiating units will form with little cost
and with ease. The same assumptions were made during the late 1980s and early 1990s
regarding IPAs. The difficult and troubling history of IPAs negates this assumption.
Unable to control use, many IPAs suffered from high medical loss ratios.4 Between
1988 and 1994 a number of them exited the market. Fonnation, operation and control of
IPAs tended to be difficult and costly. Many physicians viewed them with skepticism
and refused tojoin. Ofthose whojoined, many lost their investment. Those groups that
formed to negotiate with large health plans found such negotiations to be protracted,

costly and not particularly profitable.
f. Conclusions regarding Charles River Study cost estimates

The Charles River Study estimate of the cost of provider negotiation unit
legislation (the Campbell Bill) is replete with unwarranted assumptions and questionable
methodology. The Charles River estimates of $17.2 to $27.4 billion in annual price
effect savings from managed care and $14.8 to $32.1 billion in annual utilization effect
savings are based on uncritical application of prior studies that themselves contain
numerous problems and improbable assumptions. In particular, the Charles River Study
assumes that the level of savings will be the san.e for all providers: hospitals, physicians,
dentists and other health care professionals. This assumption is clearly without basis.

The independent calculation of price and utilization effects in the Charles River
Study may well double-count managed care savings. Indeed, footnote 11 to the Charles
River Study states (based on a Mercer/ Foster Higgins national survey) that the ratio of

R This level of competition would be classified by the U.S. Justice Department as highly concentrated for
purposes of evaluating the impact of a potential merger on competition (U.S. Department of Justice, 1992).
Indeed, a countervailing power response to monopoly would appear to be welfare-improving (Scherer,

1990).
U The high medical loss ratios of IPAs also negates the cost savings findings of Lewin-VHI, Barents and

Charles River.
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managed care costs to traditional indemnity costs is 0.939. This suggests that managed
care savings are approximately six percent. If, as suggested by the Charles River Study,
managed care cost savings ranges from 21% to 47%, the cost difference between
managed care and indemnity coverage would be in this range.

In addition, the Charles River Study assumes that all health care professionals will
join negotiating units if the Campbell bill were enacted and that these units will compel
large managed care firms to give-back half to all of managed care cost savings. Neither
assumption is warranted. Many health care professionals are employees and are already
able to join unions. Union participation rates for private businesses are less than ten
percent. Even in the most unionized sector of the economy, government workers,
participation rates are only 40%. Negotiating imits under the Campbell bill will be
required to bargain with large national and local managed care firms. These firms have
millions of members and sufficient assets to conduct protracted and costly negotiations.
Their incentive to avoid giving back cost savings will be substantial.

In short, it is highly unlikely that the cost increases the Charles River Study
estimates will actually be observed following passage ofthe Campbell bill.

11



2. A more reasoned approach to estimating the cost of the Campbell bill.

Given the problems evident in the Charles River Study, what cost estimation
technique will provide better answers? What is the projected cost of the physician
negotiating unit legislation contained in the Campbell bill? A reasonable approach is to
follow the -easoning of the Charles River Study, albeit with more appropriate
assumptions regarding managed care savings, physician participation in negotiation units
and the level of "give-backs" of managed care savings. Under this approach the projected
cost of the Campbell bill is $71 to $814 million.

a. A refined estimate of managed care savings "give-backs”

As discussed above, the Charles River Study employs distorted and inflated
estimates of managed care cost savings, assumes that all health care professionals will
join negotiating units and concludes that most of the managed care cost savings will be
given back as a result of negotiations between professionals and managed care plans.
Use of more appropriate assumptions produces a substantial change in cost projections.

(1) Managed care savings

In order to provide a more appropriate estimate of managed care cost savings we
conducted a time series analysis of costs for physician services, dental services and other
professionals’ services. The data for the study were taken from public information
sources. Cost data were vaken from the Health Care Financing Administration's report of
national health expenditures for 1960 to 1997 (Health Care Financing Administration,
1999). In order to assess the impact of managed care on ali expenditures for each
category, public and private, we included in the analysis all expenditures for physician

services, dental services and other professional care.

We used enrollment data for HMOs and PPOs as provided by the American
Association of Health Plans (American Association of Health Plans, 1998). Data were
available through 1996. We projected enrollment for 1997 using a simple linear growth
rate.  For periods earlier than 1976 we assumed that HMO enrollment was stable at the
1976 figure of six million members. Since PPOs only came into being in the early 1980s,
we assumed there was essentially no PPO enrollment prior to 1984,

There has been substantial inflation in medical care costs over the past thirty
years. This inflation has differed from inflation rates attributable to producers and
consumers generally. The Department of Labor computes and publishes a "Consumer
Price Index of Medical Care Commaodities" (Bureau of Labor Statistics, 1999). We used
this index to deflate expenditures for physician, dental and other professional services.

The empirical method used to assess managed care cost savings attributable to
managed care was ARIMA time series analysis. ARIMA models "filter" or control for
three types of trends: step processes where beginning values at a particular time are taken
from ending values of the preceding time period (the "I" in ARIMA), moving average
processes that show the effect of changes that die out over a shorter time (the MA in
ARIMA) and autoregressive processes that reflect permanent changes to a dynamic
system (the AR in ARIMA).

The first step in developing an ARIMA model is to estimate the underlying
dynamic processes of the variable of interest. In this case the variables of interest were
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total (deflated) national expenditures for physician services, for dental services and for
other professional care. We estimated ARIMA models for each of these variables. The
results for physician expenditures are contained in Exhibit 2. The first part of Exhibit 2
shows the deflated trend in physician expenditures for 1960 to 1976. The second part
shows the basic Box Jenkins model for physician expenditures. The model is differenced
and employs an AR(1) process. Physician expenditures are a "step process.” After
differencing (to control for prior years' levels of expenditures for physician services), the
AR(1) component of the model indicates that systematic impacts on physician
expenditures are "permanent” at a one period lag. The basic Box Jenkins model is a good
one. It has an R20f 0.9915 a statistically significant and stable coefficient for the AR(1)
process (between -1 and +1) and an autocorrelation Q statistic at lag 24 (here, 9.7) that
indicates that the model residuals are "white noise" (Q<32).

To evaluate the impact of managed care’6 we combined HMO and PPO
membership to create a new value called managed care membership (MC).I7 ARIMA
models assess impact by incorporating a “transfer function." In our study we used
managed care membership as a transfer function to assess the impact of managed care on
physician expenditures. As shown in the third part of Exhibit 2, the resulting differenced
AR(1) model with a five period lag for managed care membership, MC(5), meets the
conditions for a good ARIMA model. The model's R2is high, the AR coefficient is
stable and statistically significant, the coefficient for managed care is statistically
significant and the autocorrelation function Q statistic at lag 24 (10.2) indicates that the
residuals are white noise. Managed care showed the most significant and substantial

impact at a five period lag.

Applying the results of this model to projections of deflated physician
expenditures in 2000, managed care would be expected to produce a savings of 5.9% in
projected physician expenditures. This estimate is consistent with the low end of the
range of savings estimates used in the Charles River Study (six percent) and is close to
the low end of The Lewin Group's estimate of managed care cost savings (7.5%).
Reversing the medical price deflator produces estimates of total physician expenditures
for 2000 of $240 billion.18 Projected 2000 managed care savings attributable to physician

expenditures would, therefore, be $14.2 billion.

We also performed a time series analysis of deflated expenditures for dental
services and the services of other professionals. The coefficients for managed care in
these models were small and not statistically significant. From this, we cannot conclude
that managed care had any significant impact on expenditures for dental services or for

B High R2values are expected for ARIMA models.
16 There are causality issues related to any economic model. By virtue of their lag structures, ARIMA

models have fewer causality issues than other econometric methods. However, the relationship between
managed care and physician expenditures is merely a statistical association and may not be causal in nature.
7 The impact of managed care is not a dichotomous concept. Managed care has grown over time - it was
not present one year and absent the next. The best indicator of the role of managed care is tire number of
covered lives enrolled in managed care plans - or the proportion oftolal expenditures that are attributable to

managed care plans. Because we were able to locate data on the former measure of managed care

penetration, we used it for this study.
8HCFA estimates put 2000 physician expenditures at $258 billion (Health Care Financing Administration,

2000).
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other professional care. This is consistent with the observation that managed care does
not substantially impact the markets for dental care and for other professional services.19

In short, we estimate that the 2000 physician expenditure savings related to
managed care is 5.9%. Because we modeled the impact of managed care on total
physician expenditures our projection includes the full range of managed care's impact
including price effects and utilization effects (reduced amounts paid for total physician
care), public and private expenditures and amounts paid under fee for service as well as
managed care plans. It is this level of savings that we use to consider the potential impact

ofthe Campbell bill.

(2) Physician participation in negotiating units

As discussed above, the Charles River Study assumed that all patient care
physicians would join negotiating units. This assumption ignores the fact a great number
of physicians would not join negotiating groups under the Campbell bill. As shown in
Table 4, there are a substantial number of physicians engaged in patient care (47.6%)
who are employed physicians (Emmons & Kletke, 1999). These physicians are currently
eligible to negotiate with their employers in collective bargaining units under the labor
exception to the antitrust laws contained in the National Labor Relations Act (NLRA).
Accordingly, v/e estimate that 52.4% of physicians who are engaged in patient care are
candidates to join physician negotiating units under the Campbell bill (we define them as
"eligible").

Among the physicians who are candidates to join, what is likely to be their acCal
participation rate? The Charles River Study assumed that all physicians would
participate, ignoring negotiating unit participation rates in all other sectors of the
economy. As described above, in 1998 only 9.5% of private industry workers, 33.8% of
federal government workers, 27.8% of state government workers and 43.8% of local
government workers who were candidates to join negotiating units elected to do so
(Bureau of Labor Statistics, 1999). Using the endpoints of this range, 5.0% (52.4% *
9.5%) to 22.9% (52.4% * 43.8%) of physicians engaged in patient care are likely to join
physician negotiating units under the Campbell bill.

1 Substantial amounts of care for these services are paid out of pocket. To the extent that managed care is
involved in dental care, it often operates as a payment mechanism rather than as a cost control or discount

device.
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Table 4
Patient Care Physicians Likely to Join Negotiating Units

Types of physicians Number Percent
All patient care physicians 620,631 100.0%

Employed physicians

Medical practices 47,731
Graduate medical education 95,808
Medical school faculty 36,797
Hospitals 32,720
Federal government 16,947
HMOs 9,925
Ambulatory care 6,500
Other employers 35,588
State & local government 13,614
Total employed 295,630 47.6%

Negotiation unit eligible 325,001 52.4%
Source: Emmons & Kletke (1999)

Physicians are engaged in a private enterprise. Moreover, most self-employed
physicians are, by their makeup, "independent” in their business and medical practice
orientation. By virtue of this we would expect negotiation unit participation to be at or
below the Lw end (private industry) of the range, rather than at the level of government
workers' negotiating unit participation. In addition, physicians who practice in areas with
less managed care market power and higher fee structures are also unlikely to participate
in negotiating units. Again, we would expect negotiating unit participation to tend
toward the lower rather than the higher end of the projected participation range. Finally,
physicians who are patient care oriented or service oriented as opposed to business
oriented may be less likely to join negotiating units. Once again, we would expect
negotiation unit participation rates to be at or lower than 5.0%. To conclude, as does the
Charles River Study, that physician negotiating unit participation will include 100% of
physicians engaged in patient care simply ignores the reality of physician practice, the
number of employed physicians and the general disinclination of Americans workers to
join negotiating units.

(3) Managed care firms and insurers’ willingness to "give-back™ savings

The Charles River Study assumed that half to all of managed care savings would
be "given back" when professional negotiating units bargain with managed care firms and
health care insurers. This level of give-backs is most unlikely to occur. As discussed in
part one above, more than 108 million Americans are members of (or insured by) "large"
national and regional managed care firms and health insurers. These firms continue to



enjoy substantial growth.2L Since many managed care markets are now mature, this
growth is often at the expense of other smaller HMOs. These large firms can be expected
to use substantial resources to avoid give-backs of managed care savings. The incentives
that they have to hold the line on health care costs, both in terms of shareholder profit and
the need to maintain premium levels charged to employers, suggests that the Charles
River give-back range is exaggerated.

Further, InterStudy data show that there is a "dominant” managed care firm in
81% of the MSA markets in the U.S. (InterStudy, 1999). InterStudy defines a dominant
HMO as one with a market share in excess of 33%. Physician negotiation units are
unlikely to have much of an advantage, if any, in their negotiations with dominant
managed care firms. In half of the MSA markets a managed care firm holds at least a
50% market share. Negotiations with such firms will be even more difficult.

Accordingly, for the purposes of this study we assume that savings give-backs, if
any, will range from 10% to 25% of managed care savings. Because managed care firms
and insurers are so large, have substantial amounts of knowledge regarding provider
practice patterns and have strong financial incentives to avoid give-backs, negotiating
unit legislation will probably produce give-backs substantially below this range. We
have used a generous range for give-backs to strengthen the credibility of the study.

(4) Calculation of costs using more appropriate assumptions

Having developed a more-reasoned set of assumptions regarding managed care
cost savings attributable to total national expenditures for physician services, portions of
patient care physicians who arc eligible for and likely to join negotiation units and a more
considered give-back range, calculation of increased costs attributable to the negotiating
unit legislation is relatively straightforward. As shown in Table 5, given total annual
managed care savings attributable to payment for physician services of $14.2 billion,
negotiation unit physician participation of 5.0% to 22.9% of all patient care physicians
(9.5% to 43.8% of eligible physicians) and a give-back rate of i0% to 25%, the projected

cost of the Campbell bill is $71 to $814 million.

Table 5
_____ CostofNegotiation Unit Legislation_
SavingslLikely to join %2Give-back (GBR)Costl
14.2 5.0% 10% 0.0706
14.2 22.9% 25% 0.8142
‘Billions
Eligible * Likely tojoin
3Savings*Mcmber%*GBR

HCFA projects total payment for physician services in 2000 to be $258.7 billion
(Health Care Financing Administration, 2000). If physician negotiation unit legislation
raises costs by $0.07 to $0.8 billion, it will increase projected physician expenditures by

2 Sec, for example, the discussion of Blue Cross plans' growth at the Blue Cross and Blue Shield
Association web site (Blue Cross and Blue Shield Association, 2000). Sec also, web sites for California
BI>'.c Shield (Blue Shield of California, 2000) and Independence Blue Cross (Independence Blue Cross,

2000).
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0.03% to 0.3%. This study projects 2000 physician expenditures at $240 billion.
Increased costs of $0.07 to $0.8 billion will increase projected expenditures by 0.03% to
0.34%. HCFA projects total national health expenditures of $1316 billion for 2000. The
projected cost increases attributable to the Campbell bill are 0.005% to 0.06% of national

health expenditures.
(5) Comparison of Charles River Study with Foreman Study

There is a substantial difference between the Charles River Study projections of
the cost of the Campbell bill and the projections contained in this study. Charles River
projects added costs of $30 to $85 billion. We project costs of $0.7 to $0.8 billion. What

are the reasons for the difference?

As shown in Table 6, our study evaluates the impact of the Campbell bill on
physician expenditures because our models for the impact of managed care on
expenditures for dental services and other professionals' services found no significant
effect. The Charles River Study assumed that the managed care savings rate it took from
the hospital and physician literature applied to dentists and other professionals as well.
This difference makes projected costs in the Charles River Study 1.5 times higher.

Table 6
Comparison of Charles River Study and Foreman Study
of Campbell Bill Costs

Type Foreman ChasRiver Multiple
% amount V.o amount
Managed Care physicians all
Savings only professionals 1.5
6-25% of 4.8%- 16.6-
Price effect 80% 20% 25.6
7-10% of
Spillover-price 20% 1%-2% 1.2-1.8
8-22% of 6.4- 14.8-
Utilization effect 80% 17.6% 32.1
Utilization spillover 11% of 80% 8.80% 20.5
21%-

Total MC Savings 5.90% 14.2 48.4% 35-80 3to8
Physician Eligibility 52.4% 100% 20
Physicians joining 9.5%-43.8% 100% 2to 10
Give-back rate 10-25% 50-100% 2to 10

0.07- 200-
Total 0.8 35-80 1000

Collectively, the Charles River Study assumes managed care cost savings rates of
21% to 48.4%. See Table 6. This is substantially higher than the 5.9% managed care
savings rate generated by the ARIMA models used in this study. The Charles River
figures are based on the highest available savings estimates and ignore lower savings

17



estimates published in a number of other studies. Moreover, the four categories of
savings estimated by Charles River provide for substantial double counting. Some
savings estimates are unsupported by any empirical evidence. To use these figures
Charles River ignored a Lewin report that found managed care reduced premiums for
private insurance by 7.5% to 11%.

Also as shown in Table 6, the Charles River Study assumes that provider
negotiating units will compel half to all of managed care savings to be "given back."
This assumes that all provider negotiating units will break even or totally prevail in their
negotiations with large national and regional managed care firms that hold substantial
market power and have strong financial incentives to resist the negotiating pressures of
the negotiating units. The Charles River give-back assumptions inflate cost findings by
two to ten times those generated in our study.

Collectively, the cost findings of the Charles River Study that the Campbell bill
will raise year 2000 physician expenditures by $35 to $80 billion are approximately 58
times greater than the $71 to $814 million in costs estimated by our study. The break
downs in Table 6 show how this difference is generated. By and large the difference is
attributable to a series of assumptions by Charles River that overestimate the impact of
managed care and provider expenditures and overestimate physicians' probable response
to the proposed legislation. The impact of the failure of these assumptions is joint, not
several and generates a substantial overestimation of the impact of the Campbell bill.

2 Given HMO growth from 1997 to 1998, some of the new members were not members for all of 1998.
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3. Current antitrust law does not permit effective physician negotiating units.

The Charles River Study claims that current antitrust law permits formation and
operation of effective provider negotiating units. The main basis for this contention is the
1996 Federal Trade Commission and Department of Justice Statements of Antitrust
Enforcement Policy in Health Care (Federal Trade Commission and U.S. Department of
Justice, 1996). These Statements permit physicians to negotiate colleciively if they form
a network and substantially integrate their practices and/or share substantial financial
risk. These networks are limited to 20% of the physicians in a market if they are
exclusive and 30% if they are non-exclusive. There are significant barriers to forming
networks.  Formation of networks capable of assuming substantial financial risk and
integrating multiple independent practices are major undertakings that require significant
expertise and financial capital not readily available to many independent practitioners.

The Charles River Study also argues that Justice and the FTC rarely prosecute
physician network joint ventures, that it is easy to obtain advisory opinions regarding
joint ventures, (citing no data or studies at all) that competition among health plans is
intense and that in most markets concentration is low, that formation of cartels by
managed care plans would be unsuccessful, that antitrust laws are applied to health plans,
that physicians are continuing to join larger groups and that bilateral monopoly would
lead to better outcomes. None of these arguments is based on facts or on published
studies. Most of it is merely the unsupp rted opinion of the Study's author.

First, the contention that competition among health plans is intense and that in
most markets concentration is low simply ignores the facts underlying the current
managed care environment. Leading health economists are concerned about growing
concentration in managed care markets (Gaynor, 1999; Haas-Wilson, 1998; Pauly, 1998).
InterStudy data show that growing concentration in managed care markets is clearly a
problem. 280 of the 316 MSA markets in the U.S. are highly concentrated using the
InterStudy analogue of the HHI, the InterStudy Index of Competition (InterStudy, 1999).
259 of 316 MSASs have at least one dominant HMO (one with a market share greater than
33%) (InterStudy, 1999). 151 of the 316 MSAs have an HMO with at least a 50% market
share. These MSAs have an HHI of at least 2000 and an Index of Competition at 0.75 or
lower, making them highly concentrated as well. 40 markets have two dominant HMOs
(InterStudy, 1999) automatically giving them HHI levels in excess of 2000, making them
highly concentrated without reference to any other activity. Not only are these markets
concentrated, concentration has been growing over time. There is evidence of exit from
concentrated markets. Competition among health plans is not, as a general rule, intense
and it has waned. Moreover, the safe-harbor provisions of the FTC and DOJ Statements
are insufficient to deal with the current level of managed care firm concentration. Non-
exclusive physician negotiating unit joint ventures that could form to balance the market
power of dominant HMOs (a 33% market share) in 259 of the 316 MSAs would be
outside of the safe harbor provisions in the Statements. Physician negotiating units that
form at a level to deal with the firms that hold 50% of the market (as is the case in 151 of
316 MSAs) would be so far outside the safe harbor provisions that they would most
likely be prosecuted by the FTC and the DOJ and would be subject to private antitrust
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suits. In short, current antitrust safe harbor provisions do not give physicians enough
latitude to deal with the managed care market concentration problem.

Second, the position that any level of collective physician action is appropriate
since the FTC and DOJ rarely prosecute physician joint ventures also fails the reality test.
Collective physician negotiating activity absent substantial integration or sharing of
substantial financial risk clearly violates the Sherman Act barring contracts, combinations
and conspiracies in restraint of trade. (15 U.S.C. section 1). The FTC and DOJ do in fact
investigate and prosecute physician joint ventures. In 1998 the formation of physician
unions in Delaware and the Philadelphia areas became the subject of a well-publicized
DOJ investigation. The mere fact of an investigation can be chilling to physicians. The
time, expense and notoriety involved in a prosecution can be a substantial detriment to
the formation of physician negotiating units. The mere threat of prosecution can be a
substantial impediment.  Moreover, the Statements only apply to FTC and DOJ
enforcement policy. Private parties (managed care firms) can successfully bring a civil
antitrust action (including a claim for treble damages) if physicians attempt to negotiate
collectively. In short, to suggest that providers (as the Charles River Study would urge)
should rely upon prosecutorial discretion to avoid responsibility for violating the antitrust
law rather than amending the law itself, is an inappropriate basis to formulate public

policy.

Third, the statement that the problem of managed care firm concentration will go
away because many physicians are joining large groups anyway ignores current reality
and fails to consider the economic effect of this trend. Even the largest of physician
groups does not have nearly the size, the resources or the market share to successfully
negotiate with large national and regional managed care firms with millions of members
and billions of dollars in income and assets. Were such groups to form through
acquisitions and mergers, the consolidations would be subject to the antitrust laws.
Moreover, this position fails 10 address the question of whether the provision of medical
care through large physician groups is economically efficient. This question has not been
studied in detail. Wue we to encourage the formation of massive physic'an practices
merely to negotiate with massive managed care firms, an unintended consequence of
such a public policy might be a substantial diminution in medical practice efficiency.

Fourth, the Charles River contention that antitrust enforcement regarding
managed care firms is vigorous and that managed care cartels will not work is inaccurate.
Antitrust enforcement at the federal level has been anything but vigorous. Although it
has been presented with a substantial number of Hart Scott Rodino reviews of managed
care firm mergers and acquisitions, the Department of Justice has elected to challenge
only one merger. The problem that Campbell attempts to address is the growing market
power of existing firms and its misuse. To date, neither the FTC nor the DOJ has brought
an action to challenge misuse of any managed care firm’s market power. Moreover, to
claim that cartels will not work is a non sequitor. The problem lies not with collective
action by managed care firms, but with the size and power of a number of existing
managed care firms that are having an adverse impact on providers, on employers and on

the public.

The Charies River Study's position, that there is no need for changes in the
antitrust law to deal with growing concentration in managed care markets, ignores facts
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regarding concentration raid mistakes the current state and application of the antitrust
laws.



4. Campbell bill benefits

The Charles River Study contains a discussion of the costs of the Campbell bill,
with no recognition of any potential benefits. The failure to consider any benefit from the
legislation is yet another indication of bias in that study. The main point of the
legislation is that there is a need to "level the playing field," to remedy the situation
where much smaller professional groups are required to negotiate with large managed
care organizations and providers.

Indeed, many if not most of the dominant managed care plans unilaterally dictate
physician contracts terms so that one might be hard-pressed to conclude that managed
care firms negotiate at all (Freudenheim, 1998). For example, many of the contracts
between managed care firms and physicians give the managed care firm the power to fix
a fee schedule and to change it at any time (Independence Blue Cross, 1999). Given the
growing market power of managed care firms, some health economists question whether
this growing concentration is healthy (Gaynor & Haas-Wilson, 1999; Pauly, 1998). If
large managed care firms have market power, legislation that permits a countervailing
power response by allowing physicians to negotiate with such firms as a group, could
have a welfare-improving effect (Scherer & Ross, 1990).

An unbiased evaluation of the impact of the Campbell bill would consider the
benefits of the bill as well as its costs. Some of these benefits are not quantifiable. For
example, if physician contracts were improved, more physicians might be willing tojoin
managed care provider networks. The quality of the networks might increase. With a
wider range of choice, fewer patients might go “out of network,” reducing out of pocket
costs to consumers. Physicians could negotiate for improvements in arange of ancillary
services. For example, if physicians were able to successfully negotiate for improved
drug formularies or better physician choice in drug prescribing, patient care could
improve and, once again, consumers’ out of pocket expenditures (related to consumer
payment for non formulary drugs) might decrease. Physicians could negotiate for
improved laboratory services. Again, quality could increase and out of pocket
expenditures might be less. While these benefiis might be hard to quantify, there are
other be refits related to pricing for physician services that can be evaluated.

In this part of the study, we evaluate the beneficial impact of the Campbell bill
strictly in terms of the negotiation of fees. Since large managed care firms and health
insurers have market power over input price (medical care provider services) they can
dictate fees for physician services below competitive (optimal) levels (the physicians'
marginal cost of providing service including the opportunity cost of their own time). If
managed care firms and health insurers fix fees below physicians' marginal cost there will
be inefficiency losses often called welfare losses or deadweight loss. In this part of the
study we simulate the level of welfare loss that may be attributable to managed care firm
marke' power and consider the potential welfare gain that might be produced by the

Campbell bill.

Graphically, as shown in Figure 1, there is in theory an optimal price (P*) where
marginal revenue equals marginal cost, supply and demand equate and markets clear.
There is no surplus or dearth of provider sendees. If the managed care firm forces
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physician price below P* quantity (or quality) of services provided will drop, and there
will be surplus demand (the difference between Q2 and Qi). Actual price (P|) will be less
than the price should be at this level of service (P2). The efficiency loss or lost consumer
surplus is represented by the shaded triangle.

Unfortunately, figures for physician practice costs and prices (by payer) are not
available. As was the case in parts one and two above, in order to estimate the potential
welfare loss from managed care firm pricing strategies we perform a simple simulation.
Again we use InterStudy data for physician payment per member per month by HMOs in
regional (MSA) markets (InterStudy, 1999). We assume that physicians in the bottom
quartile receive payment below their marginal cost of providing service and that the
marginal cost of providing physician services is equal to the lowest payment per member
per month of the physicians in the third quartile, $39. See Exhibit 2. The average fourth
quartile physician receives $31.81 per member per month, $7.19 or 18.4% below

marginal cost.

Figure 1

Below M arket Pricing W elfare Loss

Using estimates of welfare loss from transportation industry studies (Gomez-
Ibanez, 1999) and applying them in the context of buyer market power, one measure of

welfare loss is:
AW=0.5*AP*AQ
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where W is f welfare measure, AP is the difference betv. een actual price and marginal
cost price arJ AQ is the difference between. In our simulation, AP is $7.19 per member
per month <r $86.28 per member per year. |f half of the number of uninsured Americans
is an apprr ximation for AQ on the assumption that half of the uninsured level is due to
insurance premiums and half is attributable to health care insurer pricing policies, AQ
would be 221 million (U.S. Department of Commerce, 1999). AW or the total
inefficiency loss would be $1.9 billion. If the Campbell bill permitted fourth quartile
physicians to eliminate below-market pricing, welfare could be improved by as much as
$1.9 billion. If half of fouith quartile physicians participated in negotiation units and
successfully negotiated away the below market pricing differential, nearly $1.0 billion in
inefficiency losses would be eliminated.

Thus, if the Campbell bill cost is $71 to $814 million as shown above for the first
estimation technique, the simulated benefits of the Campbell bill that would be produced
by eliminating market distortions would balance or outweigh its costs. Moreover, the
true harm addressed by the Campbell bill is not the current level of provider payments,
but the imbalance that could be generated by a continuation of the current trend toward
greater concentration in health care financing services markets. |f current trends were to
continue to the extent that AP and AQ increased, the inefficiency losses would magnify.23
If, for example, AP were to double from the level included in the simulation and AQ
increased by half, inefficiency losses would increase to $6 billion. 1f the Campbell bill
permitted physicians to negotiate more effectively with managed care firms and health
care insurers to the extent that any portion of such a loss could be avoided its benefits

would far outweigh its costs.

In addition, where a monopsonist buyer also holds monopoly power in output
markets (dominant managed care firms with regard to HMO, POS and PPO products may
have market power), there is a second distortion. As shown in Figure 2, the monopolist
will fix marginal cost equal to marginal revenue. Because the monopolist faces a
downward sloping demand curve the resulting equilibrium occurs at a higher price and at
a lower output quantity than would be the case in a competitive setting (the firm fixes
price where supply equals demand). Thus, both the input (factor) market and the output
market operate with price and quantity distortions (Layard and Walters 1979).24 If large
managed care firms hold and exercise monopoly and monopsony power, the potential
benefit from enactment of the Campbell bill could be substantially greater than the input

factor deadweight loss estimated above.

a This is not an unreasonable concern. For example, in the summer of 1998 Independence Blue Cross
announced unilateral reductions of physician fee payment schedules - to 80% of amounts paid by Medicare.
These payment levels may have been 20% to 30% below market. Given IBC's input price advantage, in
order to compete other providers would have to follow suit. In this sense bad can be said to drive out good.
24 If demand also relates to quality, quality demanded by the monopsonist and supplied by the monopolist

will also be lower than in a competitive equilibrium.
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5. Conclusion.

The Campbell bill has been introduced to deal with concerns about the
growing market power of large managed care firms and health insurers. The bill's
proponents are attempting to permit physicians and other health care professionals to use
countervailing power to negotiate better contracts with managed care payers. Many of
these entities are so Inrge that they dictate contract terms. The bill v/ould help to prevent
inefficient pricing by managed care payers who can now unilaterally fix provider fees.
Using inflated cost projections provided by a Charles River Study, opponents of the
legislation argue that the bill will cost too much, in the range of $35 to $80 billion.
However, these estimates assume that price discounts and utilization reductions for all
health care professionals are the same, use inordinately high estimates for managed care
cost savings, assume that all providers will join negotiating units, and that such units will
compel large regional and national managed care firms to give-back all of the savings
that they have obtained over time. The Charles River Study ignores any benefit
whatsoever that may be produced by the legislation.

A more considered estimate of the cost of the Campbell bill is $71 to $814
million. Moreover, a simulation of benefits of the Campbell bill produces current
benefits of $1.0 to $1.9 billion by eliminating distortions related to under m '~ket pricing.
Therefore, the legislation has the potential to produce greater future benefits than its costs
if the trend toward consolidation of managed care firms and unilateral reductions in
physician fees continues unabated. If leveling the playing field is a genuine policy
concern, the benefits of the Campbell bill may well outweigh its costs.
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Exhibit 1

Study Data
Year Physician Deflated Dental  Other Prof  HMO PPO MC Mprice
Expends  Physician Expends Expends Members Members Members  Index

1960 5283 28.16 1963 604 6.0 0.0 6.0 22.3
1961 5517 28.96 2079 632 6.0 0.0 6.0 22.9
1962 5909 26.72 2198 666 6.0 0.0 6.0 23.5
1963 6658 29.47 2344 705 6.0 0.0 6.0 24.1
1964 7706 32.09 2589 769 6.0 0.0 6.0 24.7
1965 8191 34.72 2793 865 6.0 0.0 6.0 25.2
1966 8807 35.70 2961 955 6.0 0.0 6.0 26.3
1967 9867 36.03 3409 1060 6.0 0.0 6.0 28.2
1968 10754 38.66 3664 1140 6.0 0.0 6.0 29.9
1969 12059 38.81 4174 1252 6.0 0.0 6.0 31.9
1970 13579 42.06 4669 1406 6.0 0.0 e.0 34.0
1971 15033 43.77 5181 1601 6.0 0.0 6.0 36.1
1972 16656 45.84 5516 1847 6.0 0.0 6.0 37.3
1973 18417 48.97 6323 2103 6.0 0.0 6.0 38.8
1974 20974 4481 7076 2380 6.0 0.0 6.0 42.4
1975 23909 52.42 7956 2730 6.0 0.0 6.0 47.5
1976 27101 53.08 8972 3216 6.0 0.0 6.0 52.0
1977 31387 55.96 10055 3793 6.3 0.0 6.3 57.0
1978 33810 57.93 10957 4518 7.5 0.0 7.5 61.8
1979 38814 60.15 11893 5464 8.2 0.0 8.2 67.5
1980 45232 60.35 13323 6352 9.1 0.0 9.1 74.9
1981 52164 66.10 15698 8180 10.2 0.0 10.2 82.9
1982 57692 66.81 16953 9423 10.8 0.0 10.8 92.5
1983 64626 67.99 18271 10709 12.5 4.8 17.3 100.6
1984 72586 69.66 19833 13623 15.1 9.6 24.7 106.8
1985 83618 73.66 21650 16639 18.9 14.3 33.2 1135
1986 93068 75.08 23108 19285 25.7 19.1 44.8 122.0
1987 104138 71.48 25343 22606 29.3 23.9 53.2 130.1
1988 118692 84.34 27460 26787 32.7 28.7 61.4 138.6
1989 131301 85.26 29496 29785 34.7 33.4 68.1 149.3
1990 146346 89.86 31566 34675 36.5 38.2 74.7 162.8
1991 162167 91.64 33348 38267 38.6 43.8 82.4 177.0
1992 175912 92.53 37013 42089 41.4 50.5 91.9 190.1
1993 185929 91.01 39526 46145 45.2 60.6 105.8 201.4
1994 192998 90.24 42394 49612 51.1 '25 133.6 211.0
1P95 201863 89.07 45000 53627 59.1 i.8 150.9 220.5

208509 88.56 47541 57472 67.5 97.8 165.3 228.2
1997 217628 88.58 50648 61916 75.9 103.8 179.7 234.6

Expenditures in millions
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Exhibit 2
ARIMA Analysis of Managed Care Cost Savings

me series plot for deflated physician expenditures (1960-97)
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2. Basic Box Jenkj‘s Model.

Differenced - AR(1)

PARAMETER  VARIABLE NUM./ FACTOR ORDER  CONS-
LABEL NAME DENOM. TRAINT
1 c CNST 1 0 NON!
2 PHYS AR 11 NONE
TOTAL SUM OF SQUARES oo 181837E+12
TOTAL NUMBER OF OBSERVATIONS. . . . 38
RESIDUAL SUM OF SQUARES.......oooccomvorssorssorsssonne 923980E+08
R-SQUARE 1999
EFFECTIVE NUMBER OF OBSERVATIONS 36
RESIDUAL VARIANCE ESTIMATE oo 256661E+07
RESIDUAL STANDARD ERROR.......cooooommmirmmmsomrsssessiionns 160206E+04
TIME PERIOD ANALYZED 3 TO 38
NAME OF THE SERIES oo MODIR
EFFECTIVE NUMBER OF OBSERVATIONS 36
STANDARD DEVIATION OF THE SERIES 1602.0650
MEAN OF THF (DIFFERENCED) SERIES -.0001
STANDARD DEVIATION OF THE MEAN 267.0108
T-VALUE OF MEAN (AGAI"ST ZERO) .0000
AUTOCORRELATIONS
1 12 -.09 .03 .06 -.02 -.02 -.17 .13 -.09
ST.E. A7 17 a7 a7 17 17 .17 .18
Q 3 5 7 1 7 20 209 32
13- 24 -.13 -.03 -.08 .05 -.13 .09 -.14 -.04
ST.E. .18 .18 .18 .19 .19 .19 .19 .19
Q 53 53 58 60 7.2 7.8 9.3 9.4
25- 35 -02 -01 02 .06 .02 .01 .04 -01
ST.E. 19 .19 .19 .19 .19 .19 .19 .19
Q 9.8 9.8 9.9 10.4 10.5 10.5 10.9 10.9

29

VALUE STD T

ERROR VALUE

646.8229 413.8828 1.56

9291 0560 16.59
-.13 .03 .06 .00
.18 .18 .18 .18
4.1 4.1 4.3 4.3
03 -.04 -.02 .01
19 .19 .19 .19
9.5 9.7 9.7 9.7

-01 .00 -.01

19 .19 .19
11.0 110 11.2



3. Managed care Box Taio transfer function model. Differenced AR(1l). Managed

care impact at lag five.

PARAMETER  VARIABLE NUM./ FACTOR ORDER  CONS- VALUE STD T
LABEL NAME DENOM. TRAINT ERROR VALUE
1 C CNST 1 0 NONE 2.6410 5492 4 .81
2 MC NUM. 1 5 NONE -.0329 0165 -1.99
3 PHYS AR 1 1 NONE -.3583 1415 -2.53
TOTAL SUM OF SQUARES oooviooeoeeeeeeeeeseeeeeeeeessseeesreeesseees 2853B7E+05
TOTAL NUMBER OF OBSERVATIONS. . 48
RESIDUAL SUM OF SQUARES..oooooveeiooeeeeeeeeioeseeeseeeeeesseee 269971E+03
(Yo U =Y = 989
43

EFFECTIVE NUMBER OF OBSERVATIONS
RESIDUAL VARIANCE ESTIMATE
RESIDUAL STANDARD ERROR....ciiiice

627840E+01
250567E+01

TIME PERIOD ANALY ZED eooooooooooooeoeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeee 6 TO 48

NAME OF THE SERIES woooooooooeooeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeen MOD1R

EFFECTIVE NUMBER OF OBSERVATIONS 43

STANDARD DEVIATION OF THE SERIES 2.5057

MEAN OF THE (DIFFERENCED) SERIES 0000

STANDARD DEVIATION OF THE MEAN 3821

T-VALUE OF MEAN (AGAINST ZERO) 0000

AUTOCORRELATIONS

1 12 0l oo .11 .01 -07 -.03 .12 -04 .03 .03 .00 .02
ST.E. 15 .15 .15 .16 .16 .16 .16 .16 .16 .16 .16 .16
o) .0 4 1.0 10 12 12 20 21 21 22 22 22
13- 24 23 -.19 -.01 -04 -03 .02 -10 .01 - .04 -.08 -.08 .02
ST.E. 16 .17 .17 .17 .17 .17 A7 .17 A7 17 17 17
0 56 79 7.9 80 81 81 89 89 9.1 9.6 102 10.2
25- 36 07 -.12 -o06 -.11 -.12 -.11 -.06 -.04 -.04 -.00 .01 .02
ST.E. .17 .18 .18 .18 .18 .18 .18 .18 .18 .18 .18 .18

10.7 12.3 12.8 145 16.6 18.5 19.1 19.4 19.7 19.7 19.7 19.8
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TONY KNOWLES, GOVERNOR

DEPARTMENT OF LAW 1031 WEST4™AVENUE. SUITE200
ANCHORAGE. ALASKA 99501-5903
OFFICE OF THE ATTORNEY GENERAL e T eomaeatay

March 31, 2000

Senator John Torgerson

Co-chair Senate Finance Committee
State Capitol Building

Juneau, Alaska 99801-1182

Re: Senate Bill 256

Dear Senator Torgerson:

Pursuant to your request, the State of Alaska, Department of Law submits the
following written comments regarding Senate Bill 256, “An Act relating to regulation of
managed health care and allowing physicians to collectively negotiate with a health benefit plan
that has substa itial market power.” These comments assume that proposed amendments number
1 through 4, offered by the bill’'s sponsor, Senator Kelly, on March 27, 2000, will be
incorporated into a committee substitute, as you had requested. In general, the department has
serious legal and policy concerns regarding the collective bargaining aspects of this bill. We
believe that the bill if passed in its present form may result in substantial harm to consumers in
the form of increased health care costs and reduced health care options. Further, the level of
state involvement provided in the legislation may not be sufficient "active state supervision"
under the state action doctrine to immunize physicians from federal anti-trust enforcement.
While the majority of our comments in thL letter relate to Section 3 of the bill, we also at
concerns related to Section 2 of the bill in the final numbered paragraph of this letter.

I Purpose of Senate Bill 256, Section 3.

Under current law, collective negotiations of price and price related terms by
physicians is considered “per se” illegal price fixing in violation of state and federal antitrust
laws. See Arizona v. Maricopa County Medical Society. 457 U.S. 332 (1982). Section 3 of SB
256, displaces free market competition and state antitrust laws and allows competing physicians
to collectively negotiate with health plans on non-price and price terms of a contract under
certain circumstances. Section 3 also attempts to provide the physicians immunity from
prosecution under federal antitrust laws, through the state action doctrine, by establishing a
review process of the negotiations and contracts through the Office of the Attorney General.
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1. Issues relating to SB 256, Section 3.

A. Harm to Consumers.

The Department of Law agrees with the concerns relating to collective
negotiations by physicians raised by Federal Trade Commission (FTC) representative, Richard
Feinstein, in the oral testimony given before the Finance Committee on February 25, 2000, and
in the letters submitted to the Committee dated May 13, 1999, and October 29, 1999, relating to
collective negotiation legislation in Texas and Washington, D.C. Specifically, according to the
FTC, allowing physicians to collectively negotiate on price terms will not ensure better care for
patients, and may result in substantial harm to consumers. For instance, likely increased rates
negotiated by physicians under negotiated contracts threatens to raise health care costs for
individuals, employers, and state and federal governments, and may reduce access to care and
increase the number of uninsured. The FTC’s conclusions are based on prior investigations and
enforcement actions where similar results occurred when physicians collectively negotiated price
terms. See October 29, 1999 letter from FTC to Robert R. Rigsby, Office of Corporate Counsel,

Washington, D.C., pg. 2.

Further, as discussed by Robert Lohr, Director, Division of Insurance, in his
March 30, 2000, letter submitted to the Senate Finance Committee, a recent study conducted by
Charles Rivers Associates, Inc., estimates that private health insurance premiums would rise by
approximately 5 to 13 percent under the pending federal legislation (H.R. 1304) permitting
health care professionals to negotiate collectively with health care plans. Based on this study,
and Mr. Lohr’s discussions, it can be assumed that Alaska will experience similar increased
health care costs as a result of collective negotiations by physicians, absent adequate limits on

the collective bargaining.

B. Limits on collective bargaining are not sufficient to protect consumers from
substantial harm.

. Market share limits.

SB 256 provides that nealth plans must have substantial market power, defined as
15% of the market share, in order to allow price negotiations by physicians. Further, where a
health plan has less than 5% market share, the physician group may not exceed 30% of the

market in the physician’s geographic service area.

Although the bill appears to make the concept of market power an impot ant
limitation on physician’s ability to collectively negotiate price terms, these provisions are not
based on accepted concepts of market power in a legal or economic sense. See FTC letter dated
October 29, 1999. Specifically, a 15% market share is not ordinarily presumed to constitute
market power. Therefore, although a health plan may meet the presumption of market power
under the bill, it may not in fact have the market power which gives them the ability to reduce
prices below competitive levels, justifying collective negotiations by physicians.



March 31, 2000

Senator John Torgerson
Page 3

Co-chair Senate Finance Committee

Further, the bill’s limits on physician group size do not reflect the potential
market power (ability to raise prices) of physician groups. SB 256 lacks a cap on the market
share of a physician group when negotiating with a health plan with greater than 5% market
share. This may result in a disproportionately large physician group (up to 100% of the market
share in a geographic market) negotiating with a small health plan (small as 5% market share),
resulting in substantial market power by the physicians. Further, the limit on the market share of
physicians groups (30 %) negotiating with small (less than 5%) health plans does not necessarily
reflect market power, and may underestimate the economic clout of a physician group which is

dealing with the small health plan.
2. Prohibition on boycotts/concerted action.

Another limitation in SB 256 relates to the prohibitions on boycotts and concerted
action by physicians. Two sections in the bill dealing with these provisions raise significant
guestions of interpretation and may not offer adequate protections to consumers.

Section 23.50.020 (a) of the bill prohibits competing physicians from engaging in
boycotts relating to the non-price terms and conditions listed in that subsection. However, a
similar prohibition is absent from the price and price related terms and conditions listed in
subsection (c). It is not clear whether this omission was purposeful, or a drafting error. The
effect is significant, however, in that the prohibition on boycotts is absent for price and price

related terms.

Subsection (h) of the bill, relating to concerted action by physicians, does not
fully correct the problem. Subsection (h) provides that new section 23.50.020 does not authorize
competing physicians to act in concert in response to a report issued by an authorized third party
related to the third party’s discussions or negotiations with a health benefit plan. First, this
section does not clearly prohibit concerted action, such as boycotts. It only states that it is not
authorized by the section. Subsection (h) needs to be amended to provided that concerted action
is clearly prohibited, as it is in subsection (a). Second, the only conduct that is affected under
subsection (h) is concerted action in response to third party discussions/negotiations with health
plans. Concerted conduct by physicians prior to, or during negotiations, is not affected by this
section. Therefore, for instance, a boycott or strike by physicians in response to a health plan’s
refusal to collectively negotiate with a physician group on price terms would not be prohibited

by this subsection.

Another issue, which must be clarified, relates to the definition of boycott. As the
FTC points out in its letter to the Washington D.C. Corporate Counsel, dated October 29, 1999,
it is unclear whether the boycott prohibition is intended to bar agreements not to deal with health
plans except on collectively-determined terms, or whether it would only prohibit agreements to
withhold services from third parties, in order to pressure health plans to accede to the contract
terms demanded by the physician group. Id at pg. 4. The bill needs to be clarified to indicate
which type of boycott is prohibited by this section, the former being the much more coercive

type of boycott which should not be allowed.
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Even if the bill was amended, as suggested above, so that it was clear that all
types of boycotts and concerted action are prohibited by physicians, SB 256’s authorization of
collective bargaining would still present a serious risk of anticompetitive harm. The FTC has
previously observed that collective negotiations by nature convey an implied threat that if the
health plan does not agree to the terms the physician group is bargaining for the plan will be
unable to obtain agreements with individual group members. Id. By immunizing agreements
among physicians on the prices and other terms they will accept from a health plan, SB 256
facilitates coordinated conduct among physicians, such as collusive refusals to deal that, even
though not authorized by the bill, would be difficult to detect and prosecute. Because the
purpose of the bill is to allow physicians to exert leverage over health plans in order to get more
favorable terms, prohibiting concerted action by physicians would likely not eliminate the
coercive force of collective bargaining, or obviate concerns that the bill would increase the

likelihood of concerted refusals to contract with health plans. Id.
C. Immunity Issues - State Action Doctrine

Under the “state action” doctrine, stares may override the national policy favoring
competition and provide that aspects of their economies will be governed by regulation rather
than market forces. A state may not confer antitrust immunity on private parties by fiat,
however, it may “displace competition with active state supervision if the displacement is both
intended by the State and implemented in its specific detail. Actual state involvement, not
deference to private price fixing arrangements under the general auspices of state law, is the
precondition for immunity from federal law.” FTC v. Ticor Title Insurance Co.. 504 U.S. 621,

112 S Ct. 2169,2176-77 (1992).

Active supervision, for the purpose of obtaining immunity under federal antitrust
law means that the regulatory agency must “have and exercise ultimate control over the
challenged conduct.” Patrick v. Burget. 486 U.S. 94, 100 (1988). In this context the issue is
whether “the state has exercised sufficient independent judgment and control so that the details
of the rates or prices have been established as a product of deliberate state intervention, not
simply by agreement among the parties.” FTC v. Ticor. 112 S Ct. at 2177. The Court has held
that a state did not actively supervise price arrangements when it did not establish the prices,
review the reasonableness of the prices, monitor market conditions, or engage in any pointed
reexamination of the program. California Retail Liquor Dealers Assoc, v. Midcal Aluminum,

Inc.. 445 U.S. 92, 105-106 (1980).

Several aspects of the provisions of SB 256 raise questions as to the adequacy of
state supervision authorized by the bill, thereby reducing the likelihood that the legislation meets
the requirements of the state action doctrine immunizing physicians from prosecution under
federal antitrust laws. First, the limited nature of information that a third party representative
must provide to the Attorney General to obtain approval to negotiate raises the question as to the
extent the Attorney General can exercise sufficient independent judgment and control to make
the determinations required under the bill. For example, the Attorney General must determine
whether the third party has complied with the physician market share limits under the bill in
order to decide whether the proposed negotiations exceed the authority granted under the
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chapter. However, the third party is not required to provide any information necessary to make
such a determination, such as information relating the physicians they represent, their specialty

areas, market shares, etc.

Second, the bill imposes substantial responsibilities on the Attorney General to
approve or not approve a proposed negotiated contract, utilizing specific criteria, but provides
only a very short time frame (30 days) within which to make that fact intensive determination,
and does not require that the parties provide any information to the Attorney General to make
such a determination. Moreover, the regulatory scheme established by the bill contains no
mechanism for members of the public, or others affected by the decision, to offer evidence and
argument relating to the costs or benefits of the proposed contracts. All of these factors suggest
that no substantive review is contemplated by the legislation, nor would the Attorney General be
in a position to exercise independent judgment and control in determining the reasonableness of

negotiated terms of the contract.

Finally, rather than putting the burden on the proponents of a contract to
demonstrate that the proposed contract complies with the articulated standards, SB 256 puts the
burden on the Attorney General to make that determination without any information to assist in
the review. This is contrary to established legal principals that the party requesting a change from
the status quo has the burden of proving that the requested action is justified. The proponents of
a negotiated contract are the entities with the information and knowledge necessary to establish
that the criteria have been met. SB 256’s failure to ' 1 the burden on the proponents of the
contract to demonstrate that the standards for approva. ave been met is further indicia that a
substantive review of the contract terms is not contemplated by the legislation.

For these reasons, it may be found that the level of state involvement provided in
SB 256 may not be sufficient “active state supervision” under the state action doctrine to
immunize physicians from federal antitrust enforcement.

D. Issues relating to proposed amendments 3 and 4.

1 Proposed Amendment # 3 inserts the word “geographic” before the te
service area throughout section 3 of the bill and defines the term “geographic service area’ to
mean the “geographic area of the physicians seeking to jointly negotiate.” Several issues arise
with this new amendment which need to be addressed. First, it is unclear what standards are to
be used to determine the geographic area of a physician under the new definition. This will need
to be clarified before an accurate and consistent market share analysis can be performed under
the bill. Second, insertion of the word “geographic” on pg. 7, line 3, does not make sense within
the context of subsection (c), and should be removed or the subsection reworded to accomplish
the intended purpose of the subsection. Third, under the new amendments a health plan’s market
share is calculated based on the physician group’s geographic service area. It will need to be
confirmed that information can, in fact, be obtained about a health plans market share within a
particular physician group’s geographic service area. If it cannot, then the market share analysis
contemplated in the bill will not be able to be performed. Fourth, it is unclear what the purpose
or meaning is for the second half of subsection (1) on pg. 7, line 18, as amended. This provides
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an alternative means of measuring the market share of a health plan, but it is unclear what is
meant by the language or how it is different from the Frst half of the sentence.

2. Proposed Amendment # 4 inserts standards for approval by the Attor
General of a collective negotiation. Several issues arise under this new amendment which need
to be addressed. First, although it is implied that the standards are applicable to the approval of a
negotiated contract, the amendment actually states that they are for approval of a “collective
negotiation”. It needs to be clarified what the standards are applicable to. Second, a number of
the standards are vague, making it impossible to determine what factors are contemplated under
the standard and whether the factors are appropriate for the Attorney General’s consideration.
For instance, it is not clear what sort of factors or terms would fail under the category
“promotion of health care infrastructure and medical advancement” found in subsection (i)(3).
Third, to provide a balanced consideration of factors, the standards should be amended under
subsection (j) to allow the Attorney General to consider whether the proposed contract terms
impose impediments or decrease access to quality patient care, when weighing the

anticompetitive effects of the contract terms.

Il. ERISA Preemption Issues

Under the HES committee substitute, Section 3 of the bill was amended to apply
0 “health benefit plans” instead of “health care insurers." We understand that this change was
made to include self funded health plans within the scope of Section 3 in addition to fully insured
plans. This change, however, raises a federal preemption issue under the Employee Retirement
Income Security Act of 1974 (ERISA). ERISA preempts all state laws that relate to an employee
benefit plan, which by definition includes a “health benefit plan.” ERISA regulates the
administration of employee health care benefits as well as the structure of the plans. While there
is case law that may seem to narrow the breadth of the broad ERISA preemption, this bill is still
a high risk of preemption to the extent that the bill will affects the benefits and administration of
a health benefit plan. This risk can be avoided by restricting the application of Section 3 to
entities traditionally regulated under Alaska’s insurance laws, which was the approach used by

Texas in similar legislation passed in 1999.
V. Miscellaneous Issues - Section 3

Written testimony submitted to the committee and proposed AS 23.50.020(0(2)
indicate that negotiation with an authorized third party is not mandatory for health benefit plans.
However, the language in proposed AS 23.50.020(c)(2) (page 7 in the bill) implies that all health
benefit plans are required to negotiate with an authorized third party unless it can prove that it
does not have substantial market power. The bill needs to clarify whether such negotiations are

voluntary or not.

By using the term “health benefit plan” in Section 3 of the bill, insurance
companies will nat. be subject to the requirements under that section, as may have been intended.
Also, the contracts entered into under Section 3 will not be subject to the requirements in Section
2, because Section 2 applies to contracts between providers and managed care entities like
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insurance companies, not health benefit plans. If this is not the legislature’s intent, then the bill
should be amended tc clarify that contracts entered into under Section 3 are also subject to the

requirements of Section 2.
V. Miscellaneous lIssues - Section 2

The “managed care” definition in Section 2 implies that Alaska law permits an
arrangement in which *n insured is required to use only certain providers. But current Alaska
statute, AS 21.51.120, AS 21.54.020(a), and AS 21.87.120 - 21.87.130, does not allow such an
arrangement outside of an HMO. Accordingly, the definition should be amended to avoid any
confusion over what is allowed under current law. Current law does allow, however, financial

incentives to use certain prov'ders.

The “managed care entity” definition includes a reference to “employer or
employee health care organization.” It is not clear what is meant by this reference, since the
term is not defined under the bill. To improve clarity, the bill should be amended to define this

term.

If you have any questions regarding these written comments, you can reach both
of us at 907-269-510(1.

Very truly yours,

BRUCE M. BOTELHO
ATTORNEY GENERAL

Assistant Attorney General

JC:jem

ccC: Senator Pete Kelly
Pat Pourchot, Governor’s Legislative Director
Deborah Behr, Department of Law
Chrystal Smith, Department of Law
Bob Lohr, Division of Insurance
Sally Saddler, Department of Community and Economic Development
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MEMORANDUM April 3, 2000

SUBJECT: Managed care and physician collective negotiation
(CSSB 256(HES))

TO: Senator Pete Kelly
Attn: Lorna

FROM: Michael F. Ford 98 -

Legislative Counsel

You have asked lor our comments on the Department of Law's review of CSSB 255(1-1ES).
Given the time constraints, our comments limited to areas we disagree or Icel require
explanation and are listed as described in the letter of the Department of Law dated March

31, 2000:

l. Purpose of Section 3 - We agree with this comment.

Il. Issue relating to Section 3 -

A. Harm to consumers - We believe that these comments raise serious issues that should
be considered by the legislature in considering enactment of SB 256. However, we cannot
agree with the Department of Law that it can be assumed that Alaska will have increased
health care costs if physicians are allowed to collective negotiate. But this question should,

again, be carefully considered by the legislature;

B. Insufficient limits on collective bargaining - The Department of Law criticizes the bill
for not using accepted legal or economic concepts of market power. Specifically, the memo
points out that 15 percent of the market may not constitute substantial market share. It is
certainly within the power of the legislature to establish a legal point beyond which a health
benefit plan is presumed to have a substantial market share. This is what SB 256 docs.
Therefore it is incorrect to say that SB 256 does not impose market limitations in a legal
sense. The memo is correct however, in that the market limits imposed under SB 256 may
not refleet economic realities. The further comments of the memo on market power by
physician groups (Sec. 23.50.020(e)(6)) may also be correct. Again, this is a matter that
should be considered in the committee process. Regarding the memo's comments on
boycotts or concerted action, the structure of the bill is taken from the existing Texas law.
We agree that the questions raised by the memo regarding the extent of the prohibition
against boycotts contained in Sec. 23.50.020(a) and whether to define the term "boycott"

should be considered by the committee.
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C. Immunity issues - state action doctrine - The memo raises questions regarding whether
the bill constitutes "active state supervision” sufficient to avoid federal antitrust problems.
Our only comment on this issue is that if necessary, the state could adopt regulations to
strengthen or modify the supervision provisions of SB 256. The problems raised in the
memo seem to be of the kind that could be resolved in this manner;

D. Issues relating to amendments 3 and 4 - We agree that "geographic" should not be
inserted in front of "service" on page 7, line 3.

[Il. ERISA preemption issues - We agree that a federal preemption issue is raised by sec.
3 of SB 256. However, we believe that while preemption is possible, this language is
necessary in order to allow the bill to have the broadest application possible.

I\VV. Miscellaneous issues - Sec. 3. - Regarding the use of the terms "managed care entity"
as in sec. 2 and "health benefit plan” as in sec. 3, we agree that insurers are not covered in
sec. 3 and the provisions of sec. 2 will not apply to contracts described under sec. 3.
However, this appears to be the intent of those sections.

V. Miscellaneous issues - Sec. 2 - We agree that the definition of "managed care" should
be amended on page 4, line 29, to delete "that requires the member to use, or". This change
would avoid the implication that (except in the case of an H.M.O.) the insured can be

required to use only certain health care providers.

Please contact me if you have further questions.

MFF:glc
00-156.glc
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March 31,2000

The Honorable John Torgerson, Co-Chair
Senate Finance Committee

Alaska State Senaic

Room 516 Capitol Building

Juneau, Alaska

Dear Senator Torgerson:

You have requested the written comments of the Division of Insurance on SB 256, "An Act relating to
regulation of managed health care and allowing physicians to collectively negotiate with a health tare
insurer that has substantial market power.” The Division opposes this legislation because we believe it
would harm Alaskans by significantly increasing health care costs.

.Alaskans already face high and steeply rising health care costs, During the past three years, based on the
experience of a major health insurer, private health insurance rates have risen 61.8%.

Year To Increase

1999 11.9%
1998 25.6%
1997 15.1%

Thc most credible study on the cost impacts of legislation like this has been prepared by Charles River
Associates (a respected antitrust economics consulting firm) for the Health Insurance Association of
America and updated this month, It is entitled “The National Costs of Physician Antitrust Waivers” (copy
attached). It analyzed the cost impact of a similar national bill, H.R. 1304. that would grant doctors and
other health care professionals immunity from both state and tederal antitrust laws that generally prohibit
collective negotiation by independent competitors over fees andother contract terms.The study concluded
that a 529 to S95 billion increase in health insurancepremiums, or a 5 tol3 percenthike in private health

insurance premiums, would result.

The U.S. Congressional Budget Office estimated the cost of H.R. 1304 and on March 15,2000 concluded:

By increasing the cost to private health plans, higher premium contributions charged to
cmployeis would resuli in higher insurance premiums... CBO estimates that federal tax
revenues would fait by 5145 million in 2001 and by S10.9 billion over the 2001-2010

period if H.R. 1304 were enacted.

During the same ten-year period federal spending on the Stale Children’s Health insurance Program would
increase by Sl 1.3 billion because of this bill. OIlliCi fedcial spending impacts have mil yet been analyzed.

Proponents of SB 256 argue that this is a patient rights issue. It is not a patient’s right to pay ntoie for the

same service so that health care providers may charge more for their services. Alaskans cannot afford to
pay 5 to 13 percent more for health care as a direct result of this bill.

"Promoting a healthy economy end strong communities"


mailto:lnsurance@dced.state.ak.us
http://www.dced.state.ak.us/insurance/
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Thank you for the opportunity to comment.

Sincerely,

Robert A. Lohr
Director
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The National Costs of Physician Antitrust Waivers

Introduction

The Quality Health-Care Coalition Act of 1999 (H.R. 1304). introduced hy Representative
Thomas Campbell on March 25,1999, would cause "the antitrust laws [to] apply to negotiations
between groups of healthcare professionals and health plans and health insurance issuers in the
same manner as such laws apply to collective bargaining by labor organizations under the
National Labor Relations Act.” This legislation would grant physicians and other healthcare
professionals immunity from both state and federal antitrust laws that generally prohibit
collective negotiation by independent competitors over fees and other contract terms, such as
utilization review or management protocols.

The legislation is based on the premise that “permitting health care professionals to negotiate
collectively with health care plans will create a more equal balance of negotiating power, will
promote competition, and will enhance the quality of patient care.” Advocates of collective
bargaining for health care providers argue that, as aresult of numerous consolidations, health
plans have gained significant market power in recent years. This market power, it is alleged, has
allowed them to negotiate provider payment rates that arc so low that providers can no longer
deliver the high quality health care services demanded by patients. The proposed legislation is
therefore required, it is alleged, to “level the playing field.”

This justification for the proposed antitrust immunity legislation ignores three important factors,
all of which argue against its merits:

» The legislation will raise health care, costs, financed by both the public and private sectors,
considerably;

» Legitimate mechanisms exist already in the application of the antitrust laws by which health
care providers can collaborate to negotiate with health plans when it is pro-competitive for

them to do so: and

» Consolidation among health plans has been subject to substantial antitrust scrutiny of its own,
both at the federal and state levels. The health insurance industry remains very competitive,
making it improbable, if not impossible, for it to exert significant market power in its
negotiations with health care providers.

Woe discuss each of these arguments below.

Costs of Collective Bargaining Legislation

Legislation that immunizes physicians and other

health care providers from antitrust scrutiny
Updated, March 2000
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opens (he door for anticompetinve activities that could raise health care costs by reducing
providers' incentives to offer competitive prices and to comply with the cost-effective utilization
controls that have enabled managed care organizations to reduce the rate of health care cost
inflation substantially. While private health insurance premiums increased by 10.9 percent
between 1991 and 1992, by 1°96, the annualized rate of increase was only one half of one
percent.1 As managed care plans have enrolled an increasing proportion of private and publicly
insured individuals, their effect on overall health care cost trends has become stronger.

"Legislation that grams market power to an important sector of the health care industry is likely to
undermine many of the competitive benefits of managed care, which historically have been
passed on to employers and consumers.

Managed care has achieved savings on physician and other professional provider fees for at least
two reasons. First, managed care companies have been able to reduce the prices they pay for
each provider service by encouraging vigorous competition among providers. In their efforts to
attract enrollees, competing managed care plans have passed these savings on to employers and
employees. Second, by “managing” the services that are covered, managed care companies have
been able to minimize the excessive utilization of medical services that had characterized the
industry. Such overuse is common when the amount consumers of agood pay is not directly
related to the quantity that they consume, for example, when enrollees pay a fixed health
insurance premium regardless of the number and complexity of health services they use. This
divergence between the consumer and the payor creates an externality or ‘moral hazard’
characterized by the cnrollee who faces lower costs than the value of the services consumed, and,
therefore, purchases too much health care. In addition, prior to managed care’s introduction of
capitation or other forms of risk sharing, the physician also had financial and defensive
incentives to encourage the use of too much care. By requiring both subscribers, through copays,
and physicians, through risk sharing, to bear some of the costs nf a claim, managed care
insurance policies have reduced total costs. The introduction of managed care is the private
market's partially successful attempt to align physician and consumer incentives to induce cost-
effective utilization, thereby reducing costs and improving consumer welfare.

One would expect that if health provide!s were allowed to bargain collectively, they would
attempt to regain some of their lost earnings by negotiating areturn to the old rules. Such a
return would decrease consumer welfare. Moreover, unions or other physician groups also
support the types of provisions that are encompassed by various recent forms of “Patients’ Bill of
Rights” or “Medical Necessity” legislation, such as "any willing provider” (AWP) and/or
“freedom of choice” (FOC) requirements. Such requirements would further reduce managed
care companies' ability to contain costs by reducing their ability to “manage” utilization and to
negotiate fee discounts. For example, to date, managed care companies have been able to
negotiate lower prices with providers in exchange for higher volumes, but if every physician can
become part of the network (as is the case of AWP requirements), higher volumes cannot be

1P. Ginsbttrg & J. Pickreign, “Tracking Health Care Costs: An Update.” Health Affairs 16, July/AuguM 1997.
Updated, March 2000
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assured to member physicians. The effect would be to make the health plan acommon carrier
and to increase costs.2

In the cost model below, wc estimate arange of likely dollar impacts for each of four related
effects, two price effects and two utilization effects. Each estimate within the range reflects a
particular scenario; scenanos vary according to the assumptions made about the parameters that
define the model, as outlined below.

W predict the annua! total dollar impact of the proposed legislation to range from approximately
S29 biilion up to about S35 billion in increased expenditures for personal health care services
(financed by both the public and private sectors).3 These figures represent from about 2 \2
percent to 8 percent of total personal health care expenditures4 predicted for the year 2000 in the
National Health Expenditures Projections published by the Health Care Financing
Administration (IICEA).5 The percentage impact on annual.private health insurance premiums
can be expected to be greater since most private insurance is now some form of managed care;
premiums are anticipated to rise by approximately 5to 13 percent. It is reasonable to anticipate
that the short-run impact of the antitrust exemption legislation will result in costs toward the
lower end of the range, about 2.5 to 4 percent of personal health care expenditures or 5to 7
percent of private health insurance premiums, in the longer run, larger impacts can be expected
as health care providers increasingly gain the upper hand in negotiations with public and private
payors, from 6 to over 8 percent of personal health care expenditures and 10to 13 percent of
private health insurance premiums. These effects will persist; the levels of annual health carc
costs and private insurance premiums will remain higher than they would have been in the

absence of the legislation.6

2 W. Duncan Reekie, "Competition in Health Care: Is it Working?" International Journal of the Economics of
Business, 4 November 1997. pp. 323-334.

3 Alternative scenarios of the model produce projected impacts ranging trom 522 biilion to 5130 billion, however
the two most extreme scenarios are probably less likely than the more intermediate values. In all cases, the text
focuses on the range of estimates implied by scenarios 2 through 5. The tables indicate the more extreme

values.

4 HCFA reports health care expenditures by both sources and uses of funds. Personal health care expenditures is a
broad category of uses which excludes research, administrative costs, and public health activities Private
health insurance is one of the categories of sources of expenditures.

5 Aiil of the projections described in thi6 report are derived from year 2000 predictions of health expenditures.
While the true dollar projections for later years are likely u>be higher because of higher anticipated spending in
the absence of the legislation, the percentage impact should remain constant.

6 This projected increase in the level of expenses is additional to already projected inflationary increases in
premiums.

Updated, March 2000
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Price Effecis

The iwo price effects focus on the increase in physician and other hualfh-rarejrovider fees that
is likhl-y-16-occur when-providers.no.longer face the competitive incentive to di.scgnnijonir
prices. The first effect measures the costs associated witli the anticipated increase in provider
payments required of public and private managed care plans7when provider discounts are
reduced. The second, related, effect is a spillover onto the payment rates faced by non-managed
(indemnity) insurance arrangements.

Managed care has been credited with achieving provider discounts ranging from 5 to 6 percent
with some loosely managed plans to 20 or 25 percent with more tightly managed plans. A
review by the Barents Group of studies performed by CBO, Lewin-VHI, and itself found
discounts ranging from 6 to 15 percent relative to fee-for-service plans, from which it calculated
an “all HMO” average discount of 13 percent.8 Our estimates of the price effect on managed care
include assumptions that the discounts enjoyed by managed care plans range from 6 to 25
percent. We estimate scenarios that reflect six different assumptions about the average level of
discounting achieved by managed care: 6 percent, 10 percent, 13 percent, 15 percent, 20 percent,
and 25 percent.9 W ¢ assume that from one half to all of these discounts wouldd[sapnear if
providers were allowed to negotiate collectively, and estimate scenarios that reflect 50, 60, /&

85 and 100 percent losses of existing discounts by public and private managed care plans. The
combined effect of these two assumptions is that provider fees paid by managed care plans
would nse somewhere between 3 percent (.5x6) and 25 percent (1 x 25). These percentage
increases are applied to the provider fees paid by public and private managed care plans.

We base our projected dollar increases in health provider fees on data from the National Health
Expenditure Projections, 1999 (based on the National Health Accounts) for the year 2000,
published by the Health Care Financing Administration. The National Health Expenditure
Projections distinguish among a variety of expenditure categories. For estimating the possible
effect of the antitrust exemption, on health provider fees paid by managed care organizations, we

7 H.K. 1304 defines a “health plan™ as a “group health plan, a health insurance issuer that is offering health
insurance coverage, a Medicare+Choicc organization that is offering a Medicare+Choice plan, or a M'.dicaid
managed care entity offering benefits under title XI1X of the Social Security Act." Section 3d2(A).

8 Barents Group L.L.C., Impacts of Four Legislative Provisions on Managed Care Consumers: 1999-2003. Report
prepared for The American Association of Health Plans, April 22,1998.

0 In fact, much of llieeconomic literature on the effects of contrive bargaining or unions; suggests wage effects that
are 20-30 percent. See. for example, N. Rose, "Labor Rent Sharing and Regulation; Evidence from the
Trucking Industry.” sournal o fPolitical Economy 95,1987; C. Robinson, "The Joint Determination of Union
Status and Union Wage Effects: Some Tests of Alternative Models." journal o fPolitical Economy 97 (1989);
R. Edwards and P. Swaim, "Union-Nonunion Earnings Differentials and lhc Decline of Privatft-Scctor
Unionism." American Economic Review 76 (May 19S6).

Updated, March 2000



11AK-31-UU hKl Ib:bu S UVANSUKAINUh hfl« no, lyu"by/yi*

rely on projections of expenditures on Physician Services, Dentul Services, and Other
Professional Services as the legislation focuses on all health providers. 1

We consider fee increases affecting managed care plans covering privately insured as well as
publicly insured individuals. We estimate the proportion of private expenditures for physicians

attributable to managed care plans as approximately 85 percent.11' To be conservative, we
assume that only half of this percentage (42.5 versus 85) of out-of-pocket expenditures are
associated with managed care enrollees. e calculate the proportion of Medicare and Medicaid
based on data available from HCFA on the proportion of each program's expenditures
attributable to their risk plan enrollees.22 We assume that the same percentage of public
expenditures (other than Medicare or Medicaid) is managed as for private insurance
expenditures, since these expenditures are primarily worker’s compensation and military
programs, both of which are commonly covered by private managed care.

10 Estimates of the fees paid by managed cafe plans arc a composite of data from several sources. Wc base the
estimate of the effect on private spending on HCFA’s projected 2000 spending for physician, dentist, and other
health professional setvices by private insurance. A portion of out-of-pocket expenditures are grouped with

private managed care payments.

11 We assume, based on a variety of studies, that 85 percent of physician payments are through managed care plans
In a Study prepared for AAHP, Barents Group assumes a 70 percent penetration rutc but argues that 85 percent
is a more cuneni estimate. Mercer/Foster Higgins National Survey of Employer-sponsored Health Plans. 1998
reports a rate of 87 percent. Health Affairs. January/February 1998 reports a rate of 81 percent. KPMG Feat
Markwick's Health Benefits in 1998 reports that 86 percent of employees arc in managed care plans. Most
recently, the Krnscr Family Foundation/Hospital Research and Educational Trust (“KKF/HRET") Employer
Health Benefits 1999 Annual Survey estimated that 91% of all covered workers are enrolled in some type of
managed care plan. The 85 percent figure that wc use is derived as the proportion of privately employed
individuals enrolled in managed care adjusted for the differential between average per capita premiums Tor
managed and indemnity enrollees. The KKF/HKET report provides the data necessary to estimate this
adjustment. It identifies the annual cost per employee for a; uadilional indemnity plan. PPO, POS. and HMO.
The scuvey also reports the percentage of employees enrolled in each type of plan. Thi6 information is used to
estimate the average per-cmployee cost of a managed care plan  weighted average of the costs of PPO. POS,
and HMO plans). The ratio of managed care costs to traditional indemnity costs is .932. The portion of
expenditures attributable to managed care is adjusted down using this ratio based on the assumption that
managed care plans achieve some cost savings. It is worth noting that the implied estimate of a 7 percent
savings attributable to managed care is lower than many others cited in this report. The Mercer study is based
on a limited set of employers and does not account for any systematic differences in health status between

managed and indemnity enrollees.

13 We use HCFA figures on total Medicare and Medicaid expenditures as well as the proportions that cover
enrollees in risk-based programs. The Profile of Medicare Chartbook reports that 13 percent of Medicurc
expenditures were for managed care in 1996. A more recent figure cited in the Wall Street Journal (2/21/99)
suggests that 15 percent of Medicare beneficiaries in 1998 were enrolled in risk programs. The 1998 HCFA 64
reports Medicaid expenditures attributable to managed care as 10.4 percent if the total. In the case of Medicaid
managed care expenditures, the proportion (10.4 percent) reflects estimates collected from the states. This
figure may be somewhat conservative, since approximately 40 percent of all Medicaid enrollees belong to

managed care plans.
Updated, March 2000
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W follow an analogous methodology for estimating the proportion of dentist and other health
provider fees attributable to munaged cure. To be conservative, we assume that half of the
percentage of physician expenditures in each category that is attributable to managed health care
is appropriate for dentists and other health providers. That is. we define approximately 45
percent of expenditures on dentists and other health professionals as managed.13

Our estimates of the annual costs of antitrust immunity in terms of higher health care provider
fees charged to managed care plans range from 510.8 to 530.7 billion. These figures imply that
total expenditures on health provider services will increase by 2.7 to 7.7 percent of total
expenditures on health professionals and by .9 to 2.7 percent of total personal health carc
expenditures.

W assume that the vast majority of the effect of an antitrust exemption on fees negotiated with
providers will impact managed care plans and, as a result, employers and their employees. A
spillover effect, however, will also occur if increases in managed care fees occasion arise in the
price paid by private indemnity plans or public fee-for-scrvicc programs. In the ease of fees, we
assume the spillover is small, ranging from zero to 10 percent of rhe price increase absorbed by
managed care.u Wc also assume that public fec-for-scrvicc payors, which generally pay based
oOn established fee schedules will not face afee increase. This assumption may also be
conservative, particularly since we use current Medicare and Medicaid risk plan penetration
rates, even though the managed segment of these programs is growing rapidly. The spillover
effect ranges from $.4 to $2.1 billion.

Combining the measured effects of fee increases both on managed carc expenditures direct.’/ and
as aspillover to indemnity payments results in an estimated annual increase in expenditure, for

health care providers of $11.2 to S32.8 billion.

Utilization Effect

The very title. "Quality Health-Care Coalition Act of 1999,” implies that the legislation is
intended to permit collective negotiations not only on the basis of price, but also on the types of
services that managed care organizations will be required to cover. Therefore, it is reasonable to
expect that the legislation would permit physicians and other health care providers to demand
that managed carc organizations cover the same types of services outlined in many of the related
pieces of legislation currently under debate that are labeled "Patients’ Bill of Rights" acts.

While the fee impact of an antitrust exemption for physicians and other health providers is likely
limited to the services that they provide diiectly, the legislation’simpact on service utilization

13 Wc do not have data that address directly the percentage of dental and olhei piufessional fees that arc covered by
managed care.

For example a 5 percent Spillover implies that for a 10 percent increase in the fees paid by munagcd core plans,
indemnity prices would increase by Aif 1 percent.
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has much broader implications. Health providers such as physicians or other professionals are
responsible for ordering the vast majority of services consumed by patients. To the extent that
the legislation reduces managed care plans’ ability to maintain policies that providers do not
support, its impact on utilization of all managed health carc services could be substantial.
Moreover, to the extent, as suggested by several studies, that there are substantial “spillover”
effects from managed care to fee-for-service settings in utilization patterns, any change in the
ability of managed care plans to “manage” care will affect the entire health care sector (including

traditional programs).

Several estimates exist of the costs associated with various patient protection and bill of rights
proposals. These other pieces of legislation generally focus on particular services, such as
emergency room care or specialty services. Therefore, the cost increases that they postulate are
attributable to the legislation’s anticipated effect on utilization arc likely to be smaller than those
that could occur, if, in the long run, managed care plans lose all control over utilization because
of the proposed antitrust exemption. In that case, it is possible that all the savings attributable to
managed care would disappear, not only for managed care plans but also for all payors and their
enrollees. While this prediction may seem extreme, it is a useful scenario to consider.

The Barents Report, cited earlier, reviews various estimates of the utilization savings attribu,. 'Me
to various forms of managed care relative to traditional fee-for-service indemnity coverage. It
finds sa,ings ranging from 4 to IS percent from utilization management activities, depending on
the type of plan. Based on relative enroliments, the weighted average of these effects is 6.8
percent. Barents also attributes an additional 4 percent savings to utilization review, regardless
of the nature of the managed care arrangement. The technical expert panel that it convened
agreed that somewhere between 60 to 90 percent of these savings could be lost if legislation
making such activities less permissible were enacted. Based on these findings, we posit a range
of costs resulting from increases in utilization attributable to the antitrust exemption ranging
from 3 to0 9.7 percent.55 This increase in utilization is expected to apply to both private and
publicly funded managed care plans. It is expected to occur across all services to some extent,
although the impact may be anticipated to be most substantial on the services provided directly
by the professional providers for whom the legislation is designed.16

We estimate the potential dollar increase in expenditures resulting from reduced ability to
perform utilization review and management activities from the National Health Expenditures

15 Applying Barents Group's analysis to the issue at hand results in an estimated cost increase due to increased
utilization of health care service*, of between 6.5 percent and 9.7 percent. However, to the extent that health
providers do not reclaim complete control of medical decisions from managed care companies and/or that their
control does not affect utilization of all health care services, the increase in costs will be smaller. Therefore, we
posit that the cost increase that would result from increased utilization frills within the range of 3 percent to 9.7

percent.

ir The more modest estimates of increased utilization account for a smaller impact on the cost of increased
utilization of other health care services than on those provided by health professionals.
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Projections fur the year 2000 for all personal health expenditures. The dollar estimate ranges
from $16.2 to $43.1 billion annually, or 14 to 3.7 percent of total personal health expenditures.

Vaiious studies suggest that the utilization review and management activities practiced by
managed care have had spillover effects onto the practice of medicine that is still reimbursed on
afee-for-service basis.I7 That is, health care providers tend not to have multiple practice styles
that depend on the source of payment, bui rather practice reasonably uniformly. Therefore, to
the extent that utilization increases in the managed care sector, at least some increase in
utilization in the non- managed sector should be anticipated as well. We estimate that the
spillover utilization increase ranges from 2 ero (no spillover) to half of the utilization cost
increase that would be experienced by managed care. This results in up to an additional $19.6
billion, or 1.7 percent of total personal health care expenditures.

Summary of Cost Increases

Table 1 presents the dollar cost increase estimates from each of the four components under six
different combinations of assumptions (each of which is labeled a*“ scenario”). For each
scenario, the cost effects are provided for private insurance, all private and public expenditures,
and for private and public combined.’ The results do not acct mt for such “second order”
effects as the tax consequences that depend on who bears the private sector cost increase.19 Nor
do they account for the interaction between price and utilization effects,2Q the effect of higher
health care premiums on the number of uninsured.2L

17 See, for example, L. Baker, “The effect of HMOs on Fee-for-Serviee Health Carc Expenditures: Evidence from
Medicare.” Journal ofHealth Economics, 1997; DJ Gasket and J. Haley, “The Impact of HMO Penetration on
the Rate of Hospital Cost Inflation, 1985-1993 “ Inquiry 34. Pall 1997; T. M. Wickziger and P.J. Feldstein,
“The Impact of HMO Competition on Private Health Insurance Premiums, 1985-1992." Inquiry 32. Full 1995,

18 There is nothing “magic" about the six scenarios chosen; rather, they reflect combinations of parameters that
seem to be potentially reasonable alternative scenarios. Other combinations are also possible but produce
similar estimates of impact as the ones presented.

19 Private health plans will presumably pass on the cost increases in the form of higher premiums to employers.
Whether employers bear the additional burden or pass it on to employees in the form of lower wages will affect
total tax collections. Most researchers assume that most of the cost increases will be passed on.

20 That is, higher health provider fees will be applied to a larger number (higher utilizationJ of provider services,
compounding the aggregate effect on cost.

21 As prices increase, consumers (employers and individuals) may reduce their purchases of health care. Some
consumers may discontinue their health carc coverage. While our estimates do not reflect this effect, to the
extent it occurs, the newly uninsured will likely respond in one of two ways: join public assistance programs
and/or seek high cost health care services through the emergency room. In either case, a larger portion of the
cost burden will fall on the public sector. Therefore, the magnitude of aggregate spending subject to the effects
of collective bargaining legislation may not change significantly. Moreover, these individuals will receive
health care coverage that they find less preferable to the coverage they would otherwise have received.
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Table 2 presents the same results as a percentage of private and public health expenditures, as
well as on private health insurance premiums. In each case, percentages are taken of the
expenditures in question, for example, the percentage impact on private insurance expenditures is
calculated from abase of all private health insurance expenditures. It should be noted that the
approximately 517 billion in expenditures by the FEHBP program arc included in private health
insurance rather than public expenditures.

The total predicted annual impact ranges from about $29.2 billion (when provider fees increase
by 6 percent, utilization increases by 3 percent, and there is a5 percent spillover effect on price
and a 10 percent spillover effect on utilization) to $95.4 billion (when prices increase by about
17 percent, utilization rises by 8 percent, there is a 10 percent price spillover, and a40 percent

utilization spillover).

Both tables distinguish between the legislation’s likely impact on private and public spending
based on the sources of funds reported in the National Health Expenditure Projections. Between
approximately 70 and 80 percent, depending on the particular scenario, of the expected incidence
will fall on the private sector. We also distinguish between direct and spillover effects, with the
latter accounting for about 8 to 23 percent of the total predicted increase in costs.

As abasis of comparison with other studies, Table 2 also presents the impact on private health
insurance premiums. This impact ranges from 4.7 percent to 13.2 percent of predicted year 2000
premiums. Given the competitive nature of the health insurance industry, it is anticipated that
this impact would be passed on in the form of higher premiums to employers. Higher premiums
would, in turn, likely be at least partially passed on to employees.

In the short run, the more conservative scenarios are likely more appropriate predictions of the
likely effects of the antitrust immunity legislation. As new patterns of negotiations between
providers and plans become more established, the larger predictions may be increasingly likely.

Current Antitrust Enforcement of Provider Networks

The analytical framework used by the antitrust agencies to evuluate collective negotiation by
physicians over price and pricc-rclatcd terms is primarily set forth in Statements 8 and 9 of the
Federal Trade Commission and Department of Justice Statements of Antitrust Enforcement
Policy in Health Care. most recently updated in 1996 (Statements).2 As FTC chairman Robert
Pitofsky noted last year, the statements “have been widely cited for reducing uncertainty and

i7- While health care is the only industry in which the antitrust agencies have issued industry-specific Statements, the

agencies emphasize that these Statements arc meant only to clarify the application of standard antitrust
principles to the health carc area and are not meant to indicate there is more lenient or more strict application of

the antitrust Jaws in such markets.
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recognizing that wide range ofjoint activities by health care providers potentially can be pro-
competitivc and benefit customers.” 23

Below, we discuss the analytical principles set out in these Statements as well their practical
application to current antitrust policy enforcement. Overall, many types of physician networks
are regarded as lawful by the agencies, provided these organizations also create value for their
customers and do not paose a substantia) threat to competition.

The Health Care Statements

The Statements first describe those types of physician networks in which collective fee
negotiation will not be challenged by the agencies absent extraordinary circumstances. The
Statements strongly emphasize that these safety zones are nor meant to establish ceilings on the
types of physician activities that are considered lawful, but rather establish floors below which

collective negotiation by physicians will not be challenged.

Two criteria must be met in order for physician network joint ventures to qualify for these so-
called “safety zones.” The first is that all physician-owneci organizations that wish to engage in
collective fee negotiation must “share substantial financial risk.” The sharing of financial risk is
primarily manifested in the way in which the network, or each individual physician within the
network, is compensated. The key element is that compensation must somehow be ued to the
performance of the entire group.24 Financial risk sharing is not an end in itself. Rather, what is
important is that such financial risk sharing is likely to affect physician incentives in awuy that
will encourage them to engage in a broad range of efficiency generating activities relating to
clinical, as well as business, operations. Further, since they arc at risk for the performance of the
group as a whole, collective control over the financial terms at which the group sells it services

can bejustified as well.

The second criterion that must be satisfied in order for collective negotiation by physicians to
qualify for safety zone treatment concerns the market share of the venture. Thus, when a network
is exclusive, and meets the financial risk-sharing criterion discussed above, the network must
encompass no more than 20 percent of the providers in the relevant market(s) to qualify for
safety zone treatment. On the other hand, if the financial risk-sharing criterion is met, and the
network is non-exclusive, a 30 percent threshold appliess

23 Robert Pitofsky, Prepered Sateernt CfFederal Trade Commission Concerning H.R. 4277, Tha Quality Health-
Core Coalition Act of 1998 July 29.1998.

The Statements also emphasize that the examples of financial risk sharing enumerated therein arc not meant to be
an exhaustive list and that it is not the agencies’ intention to drive the form or structuic of physician networks
Indeed, in 1996 the Statements were revised to list several forms of financial risk sharing not included in the

previous versions.

2S Because physician networks may repicscnt themselves as non-c.\clusive while behaving in an exclusive manner,
the agencies lay out several criteria (hat must be met beyond a simple declaraiinnfl*n,£gdu”ufrjyp*M»
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The Statements also make it clear that physician networks that do not qualify for "safely zone"
treatment are often also lawful. Thus, the Statements indicate that physicianjoint ventures that
share substantial financial risk, but full outside the market share thresholds, even significantly so,
may be procompetitivc depending on a number of factors, such as the number of physicians in an
area, the circumstances surrounding the formation of the venture (e.g., whether the venture
formed at the initiative of payors rather than providers), the degree of exclusivity, steps taken to
prevent anticompetitive spillovers, and the number of competitors to the proposed venture.

Similarly, the Statements emphasize that ventures that do not share financial risk may also be
lawful, if the venture creates significant efficiencies. This can be true even when its membership
exceeds the market share thresholds. Indeed, the revised versions of the Health Care Statements
issued in 1996 have significantly expanded the discussion regarding the types of arrangements
that establish such efficiency potential.

The Statements also describe how physician organizations that do not wish to share substantial
financial risk or otherwise integrate can still lawfully offer their services to employers and third-
party payors using one of several types of “messenger models." The key ingredient underlying
these messenger models is that the messenger must not negotiate on the providers’ behalf nor
should it in any way facilitate an agreement among competitors on prices or price-idated terms.

Antitrust Policy in Practice

The actual application of antitrust policy to the health carc area is manifested in various consent
agreements negotiated by the agencies with physician organizations and through the agencies’
Business Review and Advisory Opinion processes. It would appear that enforcement actions
have only been brought against organizations whose structure and conduct indicated they posed a
substantial threat to competition without any significant offsetting efficiency potential.
Neveithelcss, as evidenced by the agencies' Business Review and Advisory' Opinion processes, it
would appear that a number of types of physician network arrangements are lawful.

Consent Decrees

The agencies have prosecuted only a handful of physician network joint ventures through the
years. These entities involved physician groups holding extremely high market shares that were
involved in arrangements that indicated they were cartel devices aimed solely or primarily at
increasing prices and that held out very little pro3pcct of efficiency benefit and engaged in

conduct.

it may be difficult to establish the tact of non-exclusivity when managed care has not yet penetrated an area
The Statements recognize this dilemma and lay out several scenarios where a physician network can establish
tne fact of non-exclusivity even in situations where such a network constitutes the first managed Care entrant to
an area. For example, example 6 regarding physician network joinr ventures discusses an CPA with more than
30 percent of the physicians in a rural area where managed care has not yet entered that appears, nonetheless. 10

be non-exclusive.
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For example, in 1996 the FTC took action against Montana Associated Physicians Inc. (MAPI).
According to the FTC’s complaint, there were approximately 115 physician-shareholders in
MAPI who comprised approximately 43 percent of all physicians in Billings, Montana and over
LOpercent of all “independent” Billings physicians (those who were not part of a large
multispecialty physician practice known as the Billings Clinic or employed by a hospital). The
physicians agreed to settle charges that MAPI acted as a group to delay the entry of managed
care into Billings and to raise the prices its members would accept from insurers. Among the
actions cited in the complaint was that when a PPO sought to collect fee information from MAPI
members in order to devise a proposed fee schedule, MAPI urged its members to submit prices
higher than they currently were charging in order to inflate said fee schedule.

Another recent example involves the North Lake Tahoe Medical Group, Inc. The physician
membership of this organization comprised at least 78 percent of the physicians in amarket
designated as the North Lake Tahoe area of California and at least 70 percent of the physicians in
a market designated as the South Lake Tahoe area of California. Among the actions cited in the
complaint was that the organization encouraged its members to dcparticipate from aBlue Shield
PPO and threatened area employers that few of its members would continue to participate with
Blue Shield, and that these employers should contract with payors that had agreed to contract

with the IPA.

As exemplified in the preceding examples, there are clearly cases where physician networks have
been little more than cartel devices and continued antitrust enforcement in this area appears

warranted.

Advisory Opinions and Business Review Letters

In order to reduce the inevitable uncertainly associated with antitrust enforcement, the agencies
have indicated that persons seeking guidance regarding the legality of their conduct can lake
advantage of the Department of Justice’s “ Business Review Letter" procedure or the Federal
Trade Commission’s “ Advisory Opinion" procedure. These processes do not appear particularly
burdensolheZ and.generally’ provide quick turnaround.

Since the 1996 version of the Statements was issued, the agencies have issued 10 opinions
involving horizontal agreements among physicians: they approved all of theseZ7. These business

26 For a list of the materials required see Judith Moreland. “Overview of the Advisory Opinion Process at the
Federal Trade Commission.” Speech presented at the National Health Lawyers Association, Antitrust in the

Healthcare Field. Washington. DC, February 13-14,1997.

27 The following opinions specifically involving horizontal networks involving physicians (as opposed to horizontal
agreements among providers in general) were issued during this time period: Siena CommCaie. Inc. (8/15/96);
Cincinnati Regional Orthopedic and Sports Medicine Association (10/4/96); Santa Fe Managed Care
Organisation ("SFMC'J (2/12/97); Southwest Orthopedic Specialists (6/10/97); Vermont Physicians Clinic
(7/30/97); First Priority rtealth System ("FPUS") (11/3/97); Heritage Alliance/Lackawanna Physicians’
Organization (9/15/98); Vt.'owsione Physicians LLC (5/14/97); Phoenix Medical Network, Inc. (5/19/98); and,
Associates in Neurology, Inc. (8/13/98).
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letters and advisory opinions attest to the numerous types of lawful physician organizations that
appear to he forming in the marketplace, including multi-specialty and single specialty networks;
networks of various sizes (ranging from 11 physicians to over 250), and networks in rural as well
as all sizes of urban areas. Almost all of the networks addressed in these opinions were non-
exclusive in nature and almost all involved financial risk sharing of some type.28 Many of the
review letters described numerous other ways they would seek to control costs and generate

value for their customers.

Also of interest is that most of the organizations approved by the agencies exceeded the market
share thresholds established in the -nfrcnhy a substantial amount. For example, in
its May 14, 1997, advisory opinionftfrYellowstone PfiYsicians L.L.C., the FTC approved a
venture that proposed to contract with 39 percent of Uy/active physicians in the Billings,
Montana area and considerably higncr-pcrcentagesrin some specialties. Indeed, in the area of
general surgery, Yellowstone proposed to have 64 percent of the general surgeons as
participants, though those surgeons practiced in three different practice groups.

Cunrent antitrust policy appears to offer physicians significant scope to form organizations that
can engage in collective negotiation provided those organizations do not pose a substantial threat
to competition and provide value for their customers. Indeed, as seen in the agencies’ business
letters and advisory opinions, such organizations can be viewed as lawful even when they exceed
the market thresholds laid out in the Statements, even by a significant amount. Nevertheless, as
evidenced by the agencies' enforcement actions, physician-controlled networks can well be
cartel devices whose sole purpose is to increase prices or forestall the entry of managed care.
Thus, continued vigilance still appears warranted to ensure that innovative cost and quality
assurance efforts in the physician services area will continue.

Competition among Health Plans

Competition remains intense among health plans. In most markets, the concentration of health
plans is low. No single managed care company is in a position unilaterally to increase the price
of health care coverage above the competitive rate. Any attempt by a single plan to increase
prices above the competitive level would be offset by its competitors (HMO, POS, and PPO, and
traditional health insurers) taking the opportunity to grow their businesses at the expense of the
plan attempting to raise its rates. Similarly, any attempt by a single plan to decrease the rates it
pays providers below the competitive level would be offset by its competitors taking the
opportunity to grow their businesses at the expense of rlie plan attempting to reduce its fees paid

to providers.

Health plan markets are not highly concentrated. In virtually every market, there are numerous
players, all providing services that cover a continuum of options. Plans vary in specifics, such as
enpays, formularies, deductibles, etc. Still, despite the lack of homogeneity of the products

-8 Two exceptions were Sierw CommCare. inc. and Santa Fc Managed Care Organisation, which indicated that for
contracts not involving risk, the messenger model would be utilized.
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offered, plans compete with one another for enroliment. Any measure of concentration must
both identify all firms providing health care coverage and quantify the number of enrollees in
each firm. In reality, it is nearly impossible to obtain this information. For example, although it
is possible to obtain detailed information on commercial HMO/POS enrollment data from
InterStudy2) and Medicare and Medicaid HMO enrollment data from HCFA, there is no relipftlQ
piivate o r puojic source oi inrormation concerning PPO or self-funded HMO enroliment.3 Yet.
even using incomplete data limited to HMOs that are available, it is evident that the industry (g
not concentrated in most areas. For example, of the 316 Metropolitan Statistical Areas (MSAS)
for which InterStudy provides HMO enrollment data, 184 have at least five HMOs competing
with one another. Over 100 MSAs have eight or more HMOs competing. Many MSAs have in
excess of ten HMOs competing with one another.3L Most of the MSAs with few plans have low

HMO penetration and/or small populations.

Not only are there many companies already in the business of selling health carc products in
nearly every MSA, entry is relatively easy. Despite physicians’ allegations to the contrary, both
industry analysts and academics recognize this fact. For example, Geoffrey E. Harris, managing
director for Salomon Smith Barney, noted recently that the number of HMOs competing in local
markets grew from 550 in 1993 to 800 by the end of 1998.2 Professors Deborah Haas-Wilson
and Martin Gaynor also found that, "potential entrants into the market for insurance do not
appear to be scarce."38 Growth has been very- rapid during profitable periods. Any current
absence of growth should be attributed to a lack of profits at this time, not to barriers to entry.

Competition leads both to low prices for consumers and to efficient production. With no
monopoly profits to be earned, companies can only stay in business if they minimize the costs of
production. Society benefits from competition because resources are allocated to where they are
most valuable. Consider, for example, Ocean State Physicians Health Plan's successful entry
into Rhode Island. Ocean State, like many other managed C3re plans, was able to erode the
incumbent’s (in this case, Blue Cross Blue Shield's (BCBS)) near-monopoly market share by
introducing a plan with lower reimbursement rates to physicians. The strategy was extremely

20 InterStudy Publications, MSA Profile Database version S.2, January 1, 1998.
30 Although InterStudy does collect PPO data, the company recognizes that its PPO enrollment data arc incomplete.

3" In this business, each health plan must be viewed as a competitive threat. Unlike firms dial produce widgets,
health plaas are typically not capacity constrained. For example, if a particular health plan were to win a large
contract, it could readily increase die size of its physician panel and/or rent a physician network. Expansion can
be accomplished rapidly. As a result, using current shares to measure concentration overstates the likely market

power that a large plan would have.

32 “Wall Street Comes to Washington: Analysts' Perspectives on Health System Change." Issue Brief. Center tor
Studying Health System Change. No. 17. December 1998.

33 Deborah Haas-Wilson and Martin Gaynor, “Increasing Consolidation in Healthcare Markets: What Are the
Antitrust Policy Implications?" Health Servicer Research 33, December 1998, Part Il.
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profitable and forced BCBS to renegotiate lower physician fees. Consumers directly benefited
because prices for health carc coverage declined.3

Similarly, competition prevents any health plan from being able to earn excess profits by
reducing fees to physicians below competitive rates. |If a health plan attempted to pay less than
the competitive wage to its providers, both existing firms and entrants would use this as an
opportunity to increase their market shares. Since very few physicians sell their services
exclusively to a single managed care plan, physicians would readily encourage their patients to
switch their coverage to a plan where the physician earned higher fees. Patients are far more
loyal to their doctors than to their managed care plans. The fact that competition prevents health
plans either from earning excess profits to the detriment of either consumers or health care
providers is an example of what Adam Smith termed the “invisible hat.d” at work.

The Formation of a Cartel Would Be Unsuccessful

There is also no evidence that managed care plans have colluded in the past, or would be able to
collude in the foreseeable future. Economic Lheory suggests that as the number of firms
increases, the likelihood of successful collusion declines, because the more members in a cartel,
the more difficult it is to agree on what price to charge and/or who may sell the restricted
guantity of the product. Enforcement is also more difficult as the number of members grows.
Moreover, as the number of purchasers (in this case, employers and individuals) increases, the
likelihood of successful collusion declines. With many buyers making independent purchase
decisions, it is difficult to determine whether increased sales by a particular firm (plan) occurred
randomly nr if those sales should be viewed gpovidcnce Of that firm's (plan) “cheating” un Its
fellow canel members by offering lower prices (or higher quality) than that agreed upon by the
cartel. Managed care is characterized by both many sellers and many buyers. Over the past
several years, the identity of who offers health care plans has changed as firms have entered and
exited. On the buyer side, many employers switch the plan or plans they offer to their employees
relatively often. Any attempt to collude in this market would be extremely difficult.

Moreover, the low pmfir margins experienced by many managed core organizations in recent
years hardly suggest cooperation, either explicit or implicit. According to InterStudy, in 1998, in
over two thirds of the MSAs, HMOs, as agroup, were unprofitable. That is, in 213 MSAs, the
HMOs, as agroup, had negative operating margins.® In that same year, Business Insurance
reported that stock prices of the health maintenance organizations it tracked declined 1.82
percent. By March of this year, the group's stock price had declined another 5.45 percent.3%

3* Lawrence. G. Goldberg and Warren Greonberg, ‘The Response of the Dominant Finn to Competition: The Ocean
State Case.” Health Care Management Review 20, Winter 1995.

33 Operating margins equal premium revenues minus medical and administrative expenses.

36 "Analysts Predict Improved HMO Stock Performance,” Business Insurance, March 22, 1999.
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Antitrust Laws Are Applied to Health Plans

Both federal andante aatitwst-tews < npptirH vigorously tr. health plans. Given the
importance of this industry to consumers, each proposed acquisition receives careful scrutiny,
with both private and public: parties given ample opportunity to raise any concerns they might
have. Although some mergers have been completed virtually unchallenged, this does not imply
that they were not reviewed by the antitrust agencies, but rather that no competitive issues were
identified. Others have gone forward only after federal and/o. state agencies have been assured
that the proposed merger would have no anticompetitive consequences.

In at least one instance, this has meant that the companies were required to divest certain plans.
In June 1995, United Healthcare announced its intention to acquire MetraHcalth. While the
main effect of the merger was to provide United with a presence in additional markets, in St.
Louis, the merger would have resulted in the post-merger company having what state authorities
worried was too large a share of managed carc enroliment. As aresult, the Missouri Department
of Insurance ordered United Healthcare to divest its MetraHeallh subsidiary in the St. Louis
area. To avoid litigation that might have postponed or jeopardized the merger, United agreed.

In 1998 United HcalthCure and Humana entered into merger negotiations. Both the DOT and
several states expressed an interest in better understanding whether the merger might reduce
competition. The investigation was cut short by the two companies' decision not to proceed with

the merger.

Later in 1998, Aetna US Healthcare announced it intended to acquire Prudential's health care
division. The proposed acquisition of Prudential by Aetna has received careful scrutiny, both by
the federal and state regulators. In response to the initial Hart-Scott-Rodino filing submitted by
the merging parties, the DOJ issued an extensive second request requiring Aetna, alone, to
provide to the DOJ more than 300 boxes of materials and more than one million pieces of paper
for the government's review.3 After nearly seven months, the Department of Justice und Texas
Attorney General required divestitures in Dallas and Houston pnor to approving the transaction.
The merger was not completed until all regulators were sufficiently comfortable that it would not

be problematic for consumers.

Physicians Are Increasingly Joining Large Groups

In recent years, physicians are increasingly joining large groups. Factors encouraging
consolidation include reduction in transactions costs in negotiating contracts with managed carc
companies, risk sharing, and the need to purchase expensive equipment. Approximately 60
percent of physicians belong to groups with three or more physicians; these figures arc expected

37 "Aetna ChiefFrustrated by Lon# Review of Planned Acquisition of PruCare I1Imt," Wall Sirtmi Journal, May 7,

1999.
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increase dramatically in the next few years.3 Many practice groups have several hundred
physicians.

Large groups are especially effective when bargaining with managed carc companies. In many
geographic aress, it is nearly impaossible to offer a plan that does not include one or more
particular physician groups. This fact enhances the bargaining power of these (and other) large
physician groups, counterbalancing any power that a health plan might attempt to exert over
doctors. It is in physicians' interests to sign contracts with every managed care company willing
10 pay competitive fees. In this way they can offer their existing and prospective patients the

maximum flexibility possible.

Consider, for example, the dispute between Aetna and the Genesis Group in Dallas, a dispute
that arose, in part, from Aetna's "all product" policy. In protest to the requirement that every
doctor who contracted with Aetna to participate in any Aetna physician panel must participate in
all Aetna physician panels, Genesis Group, and its 748 doctors, terminated its contract with
Aetna.® Thus, despite Aetna's size, the Company learned it was far from the “only game in
town.” Indeed, the Genesis Gruup had contracts with over 80 other managed care companies.4)
This abundance of contracts permitted Genesis to encourage its doctors' patients to switch health
plans so that they would not have to switch physicians.4L The press documented the group's
success, for example, noting that one human resources director acknowledged that, rather than
wait for employee complaints, she added another plan that included the Genesis Group. The
papers also repoited that Dr. Shouse, vice chairwoman of the Genesis Physicians Practice
Association, noted that a physician could expect to drop Aetna with little or no change in cash
flow.2 In contrast. Aetna lost enrollment and revenues from the Genesis departure.

Health plans understand the importance of large physician groups. According to Tony Van
Roekei, president and general manager of CIGNA Texas and Louisiana. "We put abig emphasis
on the importance of a win-win relationship with the physicians as individuals and as members
of larger groups. When physician groups terminate particular plans because of disputes or other
reasons, the loss is veil  significant to the patients the plan serves."43 Similarly, Pat Feycn.

31 “Wall Street Comes to Washington- Analysts' Perspectives on Health System Change," Issue 1Jncf, Ccotei fur
Studying Health System Change. No J7. December 1998.

39 Aetna was able to get some Genesis doctors to sign individual Aetna contracts.
40 Joanne Wojick, "400 Dallas Doctors Walk Out on Aetna " Business Insurance. October 26.1998.

41 In 1995.62 percent of insured workers were offered two or more health plans (up from 52 percent in 1993), and
84 percent of insured employees at fijms with greater than 200 workers had choice of health plans. Gail Jensen
el ah, "The New Dominance of Managed Cure. Insurance Trends in die 1990s.” Health Affairs 16.

January/February 1997. pp. 125-136.

42 Lisa Tanner, "Physicians Playing ’Power Game" with Health Insurers.” Dallas Business Journal 71. No 49.p. S

43 The Gale Group, “Genesis Doctors Challenge Aetna I)uect Contract Numbers, Offer Suggestions for Patients
Affected by Physician/HMO Dispute.” PR Ncwswire, September 3.1998.
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president of PacifiCare Texas noted, "With the size of physician organizations, the potential loss
of one large group is a significant issue for any health plan product. It really puts the impetus on
full disclosure, good working relationships and setting expectations between the physician group

and the health plan up front."4

Finally, the presence of large physician groups as well as loosely structured IPAs facilitates an
entrant's ability to establish a provider network because there are fewer entities with which a plan
must contract and resulting reduced transaction costs. For example, by negotiating with only
three Houston physician groups, Baylor, MD Anderson, and the University of Texas, an entrant
could build a provider network with approximately 1,500 physicians.%

Bilateral Market Power

Physicians argue that they must be permitted to foim unions in order to negotiate on a more
equal footing with health plans. Even assuming that it were true that a health plan had
monopsony power over physicians, permitting physicians to form a union to bargain with that
health plan (e.g., to countervail the monopsony power by permitting the physicians to become a
monopoly) will not necessarily lead to a belter outcome, either financially or clinically, for
patients. Whether society as awhole would benefit or be worse off depends on the responses of
all the players (plans, employers, providers, and patients) in that particular market. A priori, it is
impossible to know whether this “second best1 solution would lead to an improvement or a
deterioration in the allocation of resources.

It is even more difficult to predict the effect on society’s welfare that the formation of a
physician union would have if physicians do not sell their services to a single health plan but
in: read sell to a few health plans in a given market. Since there is no general theory regarding
the welfare effects of oligopoly, it is not possible to draw any conclusion about when
encouraging the existence of countervailing power is likely to help or harm society.4}

Conclusion

Managed care has played a substantial role in the reduction in the rate of health care spending
growth that has occurred over the last decade. It has accomplished this reduction through a
combination of negotiated discounts with providers and controls on service utilization. The
Quiality Health-Care Coalition Act of 1999, and similar legislation that would permit collective

44 Charles Oinitein, “Aetna Has Little Luck Re-signing Doctors." Dallas Morning News, September 1. 1998.

45 Harris County Medical Society. "Impact of Aetna Merger on Houston Thysicians, A Report by HCMS."
http://www.hcms,org/aetna/mainpage.htm, March 11. 1999

«*Martin Gaynoi and William B, Vogt, "Antitrust and Competition m Health Care Markets." Workin” Paper 71 P
National Bureau of Economic Research. May 1990.
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bargaining by health care providers considered in several states, 47 threatens to undermine
managed carc's ability to maintain health care cost increases at modest levels.

We estimate that if this, or similar, legislation were enacted, total annual personal health care
spending would rise between 2.5 and 8.3 percent, or by $29.2 to $95.4 billion dollars annually.
Approximately seventy to eighty percent of this increase would be borne by the private sector
(including the effect on private insurance, federal employees’ health benefit programs and out-
of-pocket expenditures). A larger impact on public spending could be expected in rhe future if
the current trend of increasing managed care penetration in Medicare and Medicaid continues.
Private health insurance premiums would increase annually by 4.7 to 13.2 percent ($18.0 to
$51.1 billion). Annual impacts toward the lower end of the range can be anticipated to result
fairly quickly, while the longer-term impact could fall toward the upper end of the range.

These results are fairly consistent with other analyses of “patients rights legislation” that predict
somewhat smaller impacts for narrower pieces of legislation that would result in lesser
reductions La managed care'c ability to “manage.” For example, astudy by the CBO of the
revised, more narrowly focused Patients’ Bill of Rights Act of 1999 (S. 6)8 estimates that its
long-run impact on private health insurance premiums would equal 4.8 percent. The Barents
Group study, cited earlier, focuses on specific pieces of legislation. For example, it estimates
that medical necessity legislation, would result in a4.1 to 6.1 percent increase in health plan
costs, before consideration of any spillover effects.

Proponents of the collective bargaining legislation argue that it is necessary to protect patients
from restrictions on medical practice that lead to poor quality care. These proponents allege that
consolidation among health plans has provided them with market power sufficient to reduce
provider payments below competitive levels and to place restrictions on utilization that result in
insufficient care being delivered. Such arguments, however, ignore the fact that the antitrust
agencies have been active in providing alternative mechanisms for physicians and other
providers legitimately to negotiate collectively when such activities enhance consumer welfare.
Moreover, competition among health plans has been aggressive in recent years, as evidenced by
their poor profits in recent years. Such competition does not suggest the exercise of market
power by plans. Finally, recent consolidations among health plans have received careful scrutiny
by the antitrust agencies to ensure that competition is maintained.

N The Texns legislature passed similar legislation in May 1999. which was signed by die governor.

45 Congressional Budget Office, Cost Estimate: S- 6, Patients' Bill of Rights Act of 1999. June 16, 1999.
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Federal Estimates of the Cost of Physician Antitrust Waivers (in Billions of Dollars)

Parameter

Provider Discounts

% Discount Lost
Spillover Price Effect

% Change in Utilization
Spillover Utilization Effect

Source of Cost

Scenario One

Price Increases (direct)
Price Increases (spillover)
Total Price Eftect
Utilization (direct)
Utilization (spillover)
Total Utilization Effect
Total (direct)
Total (spillovor)

Total

Scenario Two

Price Increases (direct)
Price Increases (spillover)
Total Price Effect
Utilization (direct)
Utilization (spillover)
Total Utilization Eftect
Total (direct)
Total (spillover)

Total

One

6.0%
50.0%
0.0%
3.0%
0.0%

Private
Insurance

3.9
0.0
3.9
9.0
0.0
9.8
13.7
0.0
13.7

7.8
0.1
8.0
9.8
0.2
10.0
17.7
0.3
18.0

Parameter Values for Scenario:

Two

10.0%
60.0%
5.0%
3.0%
10.0%

Three

13.0%
75.0%
8.0%
4.4%
20.0%

Costs (Billions $)

Private

20

All

4.8
0.0
4.8
12.6
0.0
12.6
17.5
0.0
17.5

9.6
0.4
10.0
12.6
0.7
13.3
22.3
11
23.3

Public

0.6
0.0
0.6
3.5
0.0
3.5
4.1
0.0
4.1

12
0.0
1.2
3.5
11
4.7
4.7
11
5.5

Five Six
20.0% 25.0%
85.0% 100.0%
10.0% 10.0%
8.0% 9.7%
40.0% 50.0%

Four

15.0%
75.0%
10.0%

6.5%
30.0%

Total

5.4
0.0
5.4
16.2
0.0
16.2
21.6
0.0
21.6

10.8
04
112
16.2
18
18.0
27.0
2.2
29.2
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Scenario Three
Price Increases (direct)
Price Increases (spillover)
Total Price Effect
Utilization (direct)
Utilization (spillover)
Total Utilization Effect
Total (direct)
Total (spillover)
Total

Scenario Four
Price Increases (direct)
Price Increases (spillover)
Total Price Effect
Utilization (direct)
Utilization (spillover)
Total Utilization Effect
Total (direct)
Total (spillover)
Total

Scenario Five

Price Increases (direct)
Price Increases (spillover)
Total Price Effect
Utilization (direct)
Utilization (spillover)
Total Utilization Effect
Total (direct)

Total (spillover)

Total

SUA UtV INobUKHNUL

12.7
0.4
131
14.4
0.5
14.9
27.2
0.9
28.1

14.7
0.6
15.3
21.3
11
22.4
36.0
1.7
37.7

22.2
0.8
23.1
26.2
19
28.1
48.4
2.7
51.1

21

tha nu. lau/*y/ai”

15.7
0.9
16.6
18.5
2.0
20.6
34.2
3.0
37.2

18.1
14
19.4
27.4
4,5
31.9
45.5
5.8
51.3

27.3
2.1
29.4
33.7
7.4
41.1
61.1
9.4
70.5

1.9
0.0
1.9
5.2
3.4
8.5
7.1
3.4

10.5

2.2
0.0
2.2
7.6
7.4
151
9.9
7.4

17.3

3.4
0.0
3.4
9.4
12.2
21.6
12.8
122
25.0

r. ub

17.6
0.9
18.6
23.7
5.4
20.1
413
6.3
47.6

20.3
14
21.7
35.0
11.9
47.0
55.3
133

68.6

30.7
2.1
32.8
43.1
19.6
62.7
73.8
21.6
95.4
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Scenario Six
Price Increases (direct)
Price Increases (spillover)
Total Price Effect
Utilization (direct)
Utilization (spillover)
Total Utilization Effect
Total (direct)
Total (spillover)
Total

bUH DIV-INbUKHNUt

32.7
12
33.9
31.8
2.9
34.6
64.4
4.1
68.5

22
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40.2
3.0
43.2
40.9
112
52.0
81.1
142
95.3

5.0

0.0

5.0
114
18.5
29.9
16.3
18.5
34.9

45.2
3.0
48.2
52.3
29.7
81.9
97.4
32.7
130.1
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Federal Estimates of the Cost of Physician Antitrust Waivers (as a Percentage of
Total Expenditures by Payment Source)

Parameter

Provider Discounts

% Discount Lost
Spillover Price Effect

% Change in Utilization
Spillover Utilization Effect

Source of Cost

Scenario One
Price Increases (direct)

Price Increases (spillover)

Total Price Effect
Utilization (direct)
Utilization (spillover)

Total Utilization Effect

Total (direct)

Total (spillover)

Total

Scenario Two
Pried Increases (direct)

Price Increases (spillover)

Total Price Effect
Utilization (direct)
Utilization (spillover)

Total Utilization Effect

Total (direct)

Total (spillover)

Total

One

6.0%
50.0%
0.0%
3.0%
0.0%

Costs as Percentage of Expenditure*

Private
Insurance

1.0%
0.0%
1.0%
2.5%
0.0%
2.5%
3.6%
0.0%
3.6%

2.0%
0.0%
2.1%
2.5%
0.0%
2.6%
4.6%
0.1%
4.7%

Parameter Values for Scenario:

Two

10.0%
60.0%
5.0%
3.0%
10.0%

All Private

23

0.7%
0.0%
0.7%
1.9%
0.0%
1.9%
2.7%
0.0%
2.7%

1.5%
0.1%
1.5%
1.9%
0.1%
2.0%
3.4%
0.2%
3.6%

Three

13.0%
75.0%
8.0%
4.4%
20.0%

Public

0.1%
0.0%
0.1%
0.7%
0.0%
0.7%
0.8%
0.0%
0.8%

0.2%
0.0%
0.2%
0.7%
0.2%
0.9%
0.9%
0.2%
12%

Four Five

15.0% 20.0%
75.0% 85.0%
10.0% 10.0%

6.5% 8.0%
30.0% 40.0%

Total

0.5%
0.0%
0.5%
1.4%
0.0%
1.4%
1.9%

0.0%
1.9%

0.9%
0.0%
1.0%
1.4%
0.2%
1.6%
2.3%
0.2%
2.5%
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25.0%
100.0%
10.0%

9.7%

50.0%
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Scenario Three

Price Increases (direcr) 3.3% 2.4% 0.4% 1.5%
Price Increases (spillover) 0.1% 0.1% 0.0% 0.1%
Total Price Effect 3 4% 2.6% 0.4% 1.6%
Utilization (direct) 3.7% 2.8% 1.0% 2.1%
Utilization (spillover) 0.1% 0.3% 0.7% 0.5%
Total Utilization Effect 3.9% 3.2% 1.7% 2.5%
Total (direct) 7.0% 5.3% 1.4% 3.6%
Total (spillover) 0.2% 0.5% 0.7% 0.5%
Total 7.3% 5.7% 2.1% 4.1%
Scenario Four
Price Increases (direct) 3.8% 2.8% 0.4% 1.8%
Price Increases (spillover) 0.1% 0.2% 0.0% 0.1%
Total Price Effect 4.0% 3.0% 0.4% 1.9%
Utilization (direct) 5.5% 4.2% 1.5% 3.0%
Utilization (spillover) 0.3% 0.7% 1.5% 1.0%
Total Utilization Effect 5.8% 4.9% 3.0% 4.1%
Total (direct) 9.3% 7.0% 2.0% 4.8%
Total (spillover) 0.4% 0.9% 1.5% 1.2%
Total 9.8% 7.9% 3.5% 6.0%
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Scenario Five
Price Increases (direct)
Price Increases (spillover)

Total Price Effect
Utilization (direct)
Utilization (spillover)

Total Utilization Effect

Total (direct)

Total (spillover)

SUfi DIV-INSUKSINI't

Total

Scenario Six

Price Increases (direct)
Price Increases (spillover)
Total Price Effect
Utilization (direct)
Utilization (spillover)
Total Utilization Effect
Total (direct)
Total (spillover)

Total

m lyu/zdy/yi*

5.8% 4.2% 0.7% 2.7%
0.2% 0.3% 0.0% 0.2%
6.0% 4.5% 0.7% 2.8%
6.8% 5.2% 1.3% 3.7%
0.5% 1.1% 2.4% 1.7%
7.3% 6.3% 4.3% 5.4%
12.5% 9.4% 2.6% 6.4%
0.7% 1.4% 2.4% i.9%
13.2% 10.8% 5.0% 8.3%
8.5% 6.2% 1.0% 3.9%

0.3% 0.5% 0.0% 0.3%

8.8% 6.5% 1.0% 4.2%

8.2% 6.3% 2.3% 4.5%

0.7% 1.7% 3.7% 2.6%

9.0% 8.0% 6.0% 7.1%

16.7% 12.4% 3.3% 8.5%
1.1% 2.2% 3.7% 2.8%

17.7% 14.6% 7.0%  11.3%

* For instance the categary entitled "private insurance™ reports the increase in private insurance
costs as a percentage of total expenditures on personal health carc made by private insurance

companies.
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@p UNITED STATES OF AMERICA
FEDERAL TRADE COMMISSION
€ WASHINGTON, D.C. 20580

Bureau o f Competition
William J. Baer, Director
Direct Dial
(202) 326-2932

May 13, 1999

The Honorable Rene O. Oliveira
Texas House of Representatives
P.O. Box 2910

Austin, Texas 78768-2910

Dear Representative Oliveira:

The Bureau of Competition of the Federal Trade Commission is pleased to respond to your
request, dated May 5,1999, for comment on Senate Bill 1468, "An Act Relating to the
Regulation of Physician Joint Negotiation" (SB 1468), which currently is being considered
by the Texas legislature.” The bill would permit competing physicians tojointly negotiate
contractual terms with health plans under certain circumstances. Our understanding is that SB
1468 has been adopted by the Texas Senate, and that avote on a similar measure is expected
in the House of Representatives in the very near future. Given the limited time available, we
highlight three concerns about the bill, but are not able to provide a complete analysis of all
the issues that the bill raises.

The Commission has previously expressed serious concerns about the impact on consumer
welfare of a federal proposal to enact an antitrust exemption intended to authorize collective
negotiation between health service practitioners and health plans. In testimony before the
Committee on the Judiciary of the United States House of Representatives in July 1998, the
<] Commission opposed enactment of H.R. 4277, the "Quality Health-Care Coalition Act of
1998."]The Commission stated that the exemption would immunize "a broad range of
anticompetitive joint conduct by physicians and other health care professionals that could

J seriously harm consumers and undermine efforts to promote high-quality, cost-effective
V' health care for consumers." Furthermore, the Commission pointed out, the exemption would
o’ impair innovation in health care financing and deliver)', and reduce choices among alternative

health plans. Finally, the Commission noted that an antitrust exemption is not needed in order
to allow physicians collectively to express their concerns about patient care and quality of
care issues that may arise from their participation in managed care plans, or to permit them to
enter into joint ventures that can offer better alternatives to patients or to health pIans"A copy
of the Commission's testimony is enclosed for your information. — .

The bill being considered by the Texas legislature differs from H.R. 4277 in various respects.
In contrast to the federal proposal, which would simply provide an antitrust exemption for
collective negotiations, SB 1468 requires some oversight of the negotiating process by the
Texas Attorney General. In addition, SB 1468 would limit to 10% the proportion of
physicians in a geographic area who could negotiate collectively, unless the Attorney General
approved inclusion of a larger number in the group. The bill allows collective negotiation of
certain types of fee-related issues only where the Attorney General determines that the health
plan has substantial market power.

It is not clear, however, to what extent these differences would reduce the potential for
anticompetitive effects otherwise likely to arise from the authorization of collective
bargaining among competing physicians. For example, the provision in Section 29.09(b) that
nojoint negotiation shall represent more than 10% of the licensed physicians in a defined

1171/0B8:2SAN
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geographic area provides no significant limitation on the aggregation of bargaining power by
many types of physician groups. For many medical specialities, a group including all the
physicians in a particular speciality or subspeciality would constitute less than 10% of all
licensed physicians, and their combination in a single bargaining group could give them
significant market power over health plans.Ul Although the bill permits the Attorney General
to raise or lower the percentage in particular cases, it does not provide any standards to guide
the Attorney General's decision. It is unclear, for example, whether the bill's intent is that the
Attorney General limit bargaining groups to 10% of aproperly defined antitrust market.
Without such a limitation, the 10% cap on the size of physician bargaining groups do<Snot
protect against the risk of substantial consumer harm.

Second, it is not clear to what extent the bill's use of ahealth plan market power screen for
some types of collective bargaining would limit potential consumer harm. The bill prohibits
collective negotiation on certain specified fee-related issues, unless the Attorney General
determines that a health plan with which physicians are negotiating possesses "substantial
market power." However, the bill provides no standard for determining when substantial
market power will be deemed to exist. We are uncertain whether the intent is to have the
Attorney General apply established antitrust principles of market power analysis, or whether
the reference in the bill's preamble to 'imbalances” in bargaining power suggests some other
approach that would compare the bargaining power of aplan to that of an individual
physician. In addition, the scope of arrangements to which the market power screen applies is
limited. For example, negotiating over formulation and application of physician
reimbursement methodology is not subject to the requirement that the health plan have
substantial market power, though such matters plainly can have a direct and substantial effect
on fee levels. Collective negotiation about other "non-price" issues also can have a
substantial effect on the cost of services that the plan covers, as well as limiting the options
available to plans to meet consumer demand for high-quality and affordable health insurance.

Third, the bill imposes substantia! responsibilities on the Attorney General that could be
difficult to carry out given the time frames provided in the bill and the fact-intensive nature
of the issues. Moreover, we note that the regulatory scheme established by the bill contains
no mechanism for members of the public, or others who stand to be affected by the Attorney
General's decision, to offer evidence and views oertaining to the costs and benefits of the
proposal or any of the underlying issues. In addition, the bill provides little guidance as to
how the discretion granted to the Attorney General is to be exercised. For example, section
29.09(b) of the bill directs the Attorney General to approve arequest to enter intojoint
negotiation or a proposed contract if the applicants demonstrate that "the likely benefits
resulting from the joint negotiation or proposed contact outweigh the disadvantages
attributable to areduction in competition” that may result, but it provides no criteria to guide
the Attorney General in evaluating benefits or disadvantages, or in weighing one against the

other.fi/

We hope you find these comments helpful. Should you have any additional questions
concerning this issue, please contact Richard Feinstein at 202-326 3688.

Sincerely yours,
William J. Baer

Enclosure

1. This letter represents the views of the staff of the Bureau of Competition of the Federal Trade Commission
and does not necessarily represent the views ofthe Commission or any individual Commissioner.

2. Physicians differ as to specialities and these individual specialties may constitute different product markets.
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Moreover, relevant geographic markets may differ asto specialty.

3. The nature of the oversight actually exercised by the Attorney General is important to the question whether
private parties acting pursuant to the statute would be exempt from the federal antitrust laws by virtue of the
"state action doctrine." The "state action doctrine” allows a state to override the national policy favoring
competition where the state legislature clearly articulates a policy to displace competition with regulation, and
state officials actively supervise private anticompetitive conduct. See California Retail Liquor Dealers Ass'n v.
Midcal Aluminum, Inc., 445 U.S. 97 (1980). The active supervision requirement "is designed to ensure that the
state action doctrine will shelter only the particular anticompetitive acts of private parties that in the judgment
ofthe State, actually further state regulatory policies." Patrick v. Burget, 486 U.S. 94, 100 (1988). The guestion
to be addressed in any individual case, therefore, is "whether the State has exercised sufficient independent
judgment and control so that the details of the rates or prices have been established as a product o f deliberate
state intervention, not simply by agreement among private parties." Federal Trade Commission v. Ticor Tide
Insurance Co., 504 U.S.621, 634-35 (1992). We note in particular that Section 29.09(c) of the bill provides that
an approval of the initial filing for authorization to bargain collectively covers all subsequent negotiations
between the parties, apparently without regard to whether circumstances have changed such that the subsequent

bargaining might no longer qualify for approval.
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UNITED STATES OF AMERTCA

FEDERAL TRADE COMMISSION
WASHINGTON, D.C. 20589

>m

Bureau of Competition

Richard A. Fcinstein
Assistant Director

Direct Dial
(202) 3260688 \

October 29, 1999

Robert R. Rigsby

Interim Corporation Counsel

Office of the Corporation Counsel
Government of the District of Columbia
441 Fourth Street, N.W., Tenth Floor North
Washington, D.C. 20001

Re: Physicians Negotiation Act of 1999

Dear Mr. Rigsby:

This letter is a response to your request for comment by Federal Trade Commission staff
on the "Physicians Negotiation Act of 1999, Bill No. 13-333 in the District of Columbia
Council. This bill is intended to permit competing physicians to engage in collective
bargaining with health plans. As is discussed below, the Commission has opposed
enactment of a bill currently before Congress, HR. 13D4, that would create an antitrust
exemption for collective negotiations between health earc providers and health plans.
Such an exemption, the Commission stated, will not ensure better care for patients, and
threatens to raise health care costs and reduce access to care, In my view, the District of

Columbia proposal raises similar concerns.

In addition, it is doubtful that the D.C. bill in its current form would immunize physicians
from liability for conduct that violates the federal antitrust laws. State economic
regulation can immunize private parties from federal antitrust liability, but only where it
satisfies the requirements of the "state action™ doctrine. It is unclear whether enactments
of the District of Columbia Council would be treated as equivalent to statutes of a state
legislature for purposes of the state action doctrine. Moreover, even assuming the Council
has the abiliiy to confer state action immunity, the level ofgovernmental involvement
called for in the bill falls far short of the "active state supervision™ that the Supreme Court

has required to displace federal antitrust law.

Background

Antitrust law already allows doctors to collectively negotiate with health plans in various
circumstances in which consumers are likely to benefit. The Federal Trade Commission
and the Department of Justice have issued health care policy statements that emphasize
physicians' ability under the antitrust laws to organize networks and otherjoint
arrangements to deal collec tively with health plans and other purchasers.” In addition,
health care professionals can, through their professional societies and other groups, jointly

o/TO/nn 11-fio it>
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provide information and express opinions to health plans.” Legislative proposals to
permit collective bargaining by health care professionals, however, such as the one
pending in the District of Columbia, seek to authorize conduct that would otherwise
constitute unlawful price fixing or other serious antitrust violations.

The Commission's June 1999 testimony on H,R. 1304 before the House Judiciary
Committee explains its opposition to creating an antitrust exemption to allow otherwise
unlawful collective bargaining by competing health care providers. The Commission's
beliefthat such an exemption could cause serious harm —to consumers, employers who
provide health care coverage for employees, and to federal, state, and local governments —
is based on its experience investigating the effects ofnumerous instances of collective
bargaining by competing health care providers. For example, the Commission, after a
joint investigation with the Commonwealth of Virginia, issued a consent order settling
charges that a group of physicians in Danville, Virginia, agreed on reimbursement rates
and other terms of dealing with health plans, and agreed not to deal with plans that did not

meet those terms.LL1 The Commonwealth of Virginia collected 5170,000 in damages and
penalties for the increased costs the state was forced to bear in providing health care
benefits to its employees as a result of the physician group's conduct.” Likewise, the
Commission took enforcement action against collective fee demands by pharmacists in
the State of New York that cost, the state an estimated 57 million in increased health

benefits costs for state employees.”

Without antitrust enforcement to block such price fixing, the Commission stated, "we can
expect prices for health care services to rise substantially.” Raising health care costs and
making health insurance less affordable, the testimony observed, threatens to increase the
already substantial uninsured population, and thereby reduce access to health care
services. In addition, the Commission noted that the exemption could also allow
physicians to collectively demand terms from health plans that would make it difficult for
consumers to choose to obtain services from allied health carc providers, such as

nurse-midwives.

The Commission emphasized that immunizing collective bargaining would impose costs
without any guarantee that patients' interests in quality carc would be served:

Collective bargaining rights are designed to raise the incomes and improve
working conditions of union members. The law protects the United Auto
Workers' right to bargain for higher wages and better working conditions, but
we do not rely on the UAW to bargain for safer cars. Congress addressed

those concerns in other ways,”

The Commission's testimony also pointed out that other approaches to improve quality
and protect consumers have been proposed that would not sacrifice the benefits of
competition by granting collective bargaining rights to health care professionals, and
briefly described some of those proposals. A copy of the testimony (Attachment A) is

enclosed for your information.

I am also enclosing a copy of a letter from FTC staff discussing a collective bargaining
bill in Texas (Attachment B). The letter notes that the Texas bill, while different in certain

respects from the federal proposal, still carries substantial potential for consumer harm.

The District of Columbia Bill
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The District of Columbia bill closely follows model state legislation on physician
collective negotiations developed by the American Medical Association. In fact, the bill
appears to adopt all of the provisions of the AMA model except Section 1, which is a
declaration of legislative purpose. I will first discuss a few issues regarding the scope of
conduct, the bill seeks to authorize, and then analyze the question whether the bill would
be effective in creating immunity from federal antitrust law for private parlies acting

pursuant to its provisions.

The Scope ofPermirted Conduct

The collective bargaining permitted by the bill is subject to certain limitations not present
in the federal proposal, but these limitations are ambiguous in some important respects.
As a result, it is difficult to ascertain the precise scope of conduct that the bill would seek
to authorize. In any event, however, the two primary ways that the bill limits collective
bargaining -- the market share limitations and the ban on boycotts —appear to leave

consumers at risk ofsubstantial harm.

First, the bill's reach depends in part on market shares of health plans and, to a lesser
extent, physician groups. It authorizes collective negotiation with health plans, but
negotiation over certain price-related terms is limited to situations in which the health plan
has "substantia] market power," which, under the bill's terms, exists when a health plan’s
market share exceeds 15%. In addition, under section 5(f), where a health plan has less
than a 5% market share, the physician group may not exceed 30% of physicians (or of a
particular physician type or specialty) in the health plan service area.

Although the bill appears to make the concept of market power an important limitation on
some forms of collective bargaining, it is unclear how market shares are to be delineated
or applied. According to the bill, substantial market power exists if the health plan has a
15% share of any of the following: (1) the number of covered lives as reported by the
insurance commissioner; (2) the actual number of consumers of prepaid comprehensive
health services; or (3) a particular "market segment,” to wit: "Medicare, Medicaid, or
commercial, managed care and health maintenance organization." Although category (1)
appears straightforward, it is unclear to us what is intended by the other two categories.
Moreover, it is not clear what geographic area would be used to calculate market shares, at
least with respect to categories (2) and (3). or which payers are to be included in the

market share calculations.

Aside from the ambiguity, however, the bill's provisions arc not based on accepted
concepts of market power in a legal or economic sense. Market power is, simply put, the
power to raise prices above competitive levels, or in the case of buyers, the ability to
reduce prices below competitive levels. Market share can indicate market power, but only
ifbased upon a properly defined market. Even if the bill's categories correctly identified
relevant markets, a 15% market share (let alone a share above 5%) is not a level ordinarily

presumed to constitute market power I n addition, the bill does not take into account
ease ofentry in assessing market power, as antitrust analysis ordinarily would.

The limitation on the "market share” ofphysician groups negotiating with small health
plans (which sets a higher threshold for physician market power than for health plan
market power) also does not reflect market power, and may understate the economic clout
ofa physician group. The 30% share limitation is based on the portion of physicians "in

mt'7
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the health plan service area or proposed service area."” There is no reason, however, to
expect that a health plan service area would necessarily represent an appropriate
geographic market for the physician services in question. Tndeed, geographic markets for
physician services may vary by specialty. A health plan service area could well be broader
that the geographic market for physician services, with the result that the 30% cap would
not prevent aggregation of physicians with substantial market power within the service

area negotiating with very small health plans.

The other major limitation in the bill, section 2(b), which provides that "Nothing herein
shall be construed to allow a-boycott,” also raises significant questions of interpretation
and may not offer significant protection to consumers, First, its wording and placement
could be read to suggest that the limitation applies only to the conduct authorized in
Section 2, rather than the entire bill. If that were the case, other sections of the bill could
permit physicians to engage in boycotts. Second, the term "boycott" has been subject to
varying interpretations, in some cases being understood as collective refusals to deal to
force a party to accept terms, and in others limited to refusals to deal with third parties to

pressure another parry with whom the group has a dispute.” It is unclear whether the bill
is intended to bar agreements not to deal with health plans except on

collectively-determined terms, or whether it would only prohibit agreements to withhold
services from third parties (patients or others), in order to pressure health plans to accede

to the contract terms demanded by the physician group.

The federal collective bargaining bill excludes from its authorization "collective cessation
of services to patients” (i.e., boycotts in the narrow sense), and the Commission in its
testimony (p.8) observed that "this limitation takes virtually nothing away from the
coercive power the bill grants to providers.” Furthermore, as the testimony explains, a
collective refusal to contract, if it did not force die health plan to capitulate to physician
demands for fee increases, could result in patients’ having to pay medical bills out of their
own pockets, and thus would impose formidable obstacles to patients Seeking care.

Even if it were clear that the D.C. bill would not protect physicians' concerted refusals to
deal with health plans, however, its authorization of collective bargaining would still
present a serious risk of anticompetitive harm. As the Commission has previously
observed, collective negotiations by their very nature can convey an implicit threat that if
the health plan does not agree to terms acceptable to the physician group, the plan will be

unable to obtain agreements with group members.*~ By immunizing, and thereby
encouraging, agreements among physicians on the prices and other terms they will accept
from health plans, the bill would facilitate coordinated conduct among physicians, such as
collusive refusals to deal that, even though not immune, would be difficult to detect and
prosecute. |1 would also note that the analysis that accompanies the AMA model
legislation makes it clear that the bill's purpose is to allow physicians to cxcrl "leverage™
over payers in order to obtain more favorable terms. Thus, excluding concerted refusals to
contract from the bill's protections would not appear to eliminate the coercive force of
collective bargaining, or obviate concerns that the bill would increase the likelihood of

concerted refusals to contract.

I would also note that the analysis in the AMA model states that Section 2 allows
physicians to discuss managed care contract terms “free from the antitrust risk that
normally accompanies such collaborative activity.” You may wish to advise Council
members that the antitrust laws do not prohibit the mere discussion of issues such as those
enumerated in Section 2 unaccompanied by agreements on the terms on which the

mof? 2/28/00 11:43 A>
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physicians will deal.

Immunity Issues

Under the judicially-created "state action™ doctrine, states may override the national policy
favoring competition and provide that aspects of their economies will be governed by state
regulation rather than market forces. States, however, may not simply authorize private

parties to violate the antitrust law s.” Instead, a state must substitute its own control for
that of the market. To that end, the st3te legislature roust clearly articulate a policy to
displace competition with regulation, and state officials must actively supervise the
private anticompetitive conduct. See California RetailLiquor Dealers Assert V. Midcal

Aluminum, Inc., 445 U.S. 92 (1980).

A. threshold issue is whether the District of Columbia is equivalent to a state for purposes
of the state action doctrine, or otherwise has the ability under federal law to create
antitrust immunity for private parties. I am not aware of any controlling authority on the

question, and | am not in a position to offer an opinion.*-" It is, of course, a key question
to be resolved, because if the Council lacks authority to create antitrust immunity through
adoption of a regulatory scheme, physicians acting in reliance on the bill would be
exposed to significant risk of antitrust liability.

Assuming, however, that the Council has the authority to create state action immunity, the
critical question is whether the bill establishes a scheme with sufficiently active state
supervision of private conduct to satisfy the second prong of the state action test. The bill's
authorization of collective bargaining appears to satisfy the requirement of a state policy
to supplant competition. But in order for state supervision to be adequate for state action
purposes, state officials must "have and exercise ultimate control over the challenged
anticompetitive conduct.”" Patrick v. Burget, 456 U.S. 94, 100 (1988). On this second

requirement for immunity, the bill falls far short.

Section 6 of the bill provides that the representative who will negotiate on behalf of
physicians must obtain approval from the Mayor to undertake negotiations. The Mayor is
to withhold approval if "the proposed negotiations would exceed the authority granted
under this act.”" Section 6(b). The Mayor is to make this determination within 30 days
based on information identifying the representative, its plans and procedures, and "a brief
report” identifying the proposed subject matter of tire negotiations and the expected
benefits to be achieved. In addition, the representative must furnish for the Mayor's
approval, prior to dissemination, a copy of "all communications to be made to physicians
related to negotiations, discussions, and health plan offers.” The bill does not grant the
Mayor the power to review and disapprove contract terms or other matters on the ground
that they are unreasonable, unjust, or otherwise contrary to the interests of consumers.

The Supreme Court has made it clear that the active supervision standard, is a rigorous
one, designed to ensure that an anticompetitive act of a private party is shielded from
antitrust liability only when "the State has effectively made (the challenged] conduct its
own." Patrick at 106. It is not met where the reviewing state official does not evaluate the
substantive merits of the private action. I1d. at 102-105. Thus, the Court has held that a
state did not actively supervise price arrangements when it did not establish the prices,
review the reasonableness of prices, monitor market conditions, or engage in any "pointed
reexamination™ of the program. Midcal, 445 U.S. at 105-106. Active supervision requires
that the state exercise "sufficient independent judgment and control so that the details of
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the rates or prices have been established as a product of deliberate state intervention, nor
simply by agreement among private parties." Federal Trade Commission V. Ticor Title
Insurance. Co.. 504 U.S.621, 634-35 (1992).

The apparently limited nature of the Mayor's authority to review and approve the
authorized private conduct alone makes the bill on its face inadequate to establish active
supervision. Other aspects of the bill also raise questions as to the adequacy of
supervision. For example, the limited nature of information that a physician representative
must provide to obtain approval would raise questions as to the extent to which
government officials have exercised "sufficient independent judgment and control.”
Indeed, it is unclear that the Mayor would even have sufficient information to determine
whether the group’s negotiations complied with the market share limitations of the bill. In
addition, the bill's failure to specify a standard against which the Mayor would evaluate
proposed collective bargaining activities further suggests that no substantive review is

contemplated.

Parties claiming immunity under the state action doctrine bear the burden of establishing
that they are entitled to such immunity. Thus, should the Council desire to go forward
with a collective bargaining bill, it will be important to ensure that the bill establishes a
regulatory scheme that meets the rigorous requirements that the Supreme Court has

established. Otherwise, physicians relying on the bill's provisions to piovide antitrust
immunity would risk exposure to potentially significant financial liability for their actions.

#*+

I hope you find these comments helpful. The views expressed in this letter, of course, do
not necessarily represent the views of the Commission or any individual Commissioner.
Should you have any additional questions, feel free to contact me at 202-326-3688.

Sincerely,

Richard A, Feinstein
Assistant Director

Attachments

Endnotes
1. See Statements of Antitrust Enforcement Policy in Health Care, 4 Trade Reg. Rep. (CC'H) U 13,151
(August 1996) (available at wwtv.nc.griv/rcnom/blth35.htm).

2. Sec, e.g., Schachar v. American Academy o f Ophthalmology, S70 F.2d 397 (7" Clr. 1989); Statements 4
& 5 of Statements of Antitrust Enforcement Policy in Health Care, supra note 1

3. Physicians Group. In;.. 120 F.T.C. 567 (1995) (consent order).
4. Commonwealth of Virginia v. Physicians Group, Inc., 1995-2 Trade Cas, (CCH) 71,236 (W.D. Va.
1995) (consent decree).

5. See Peterson Drug Company, 115 F.T.C. 492. 540 (1992). See also Pharmaceutical Society of the State
ofNew York, Inc., 113 F.T.C. 661 (1990) (consent order).
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6. Testimony ofFederal Trade Commission before the House Judiciary Committee on H.R. 1304 (June 21.
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1999) at 10. .-

7. See. e.g.. Statement 8 of Statements of Antitrust Enforcement Policy in Health Carc, SUPra note 1
(establishing antitrust "safety zone" forphysician networkjoint ventures that constitute 20 percent or less of
the physicians in each physician specialty in the relevantgeographic market)

8. see Hartford Fire Insurance Co. v. California, 509 U.S. 764 (1P93). In Hartford, which construed the
meaning ofthe term "boycott" for purposes ofthe McCorraa-Fcrguson Act, Justice Scalia, writing for the
majority, distinguished between boycotts and "concerted agreements to seek particular terms in particular
transactions,” which he termed "cartelization,” Id. at 801-802. A boycott, Justice Scalia wrote, is limited to a
refusal to deal with a party in order Toobtain an objective collateral to the boycotters' relationship with that
party. Id. at 801. He also pointed to a distinction in labor law between a strike, i.e., a collective refusal to
deal with an employerto obtain better contract terms from that employer, and a boycott, involving a work

stoppage designed to put pressure on some other employer.

9. See M ichigan State Medical Society, 101 F.T.C. 191, 296 n.32 (1983) ("t*hargnining process itself
carries the implication of adverse consequences if a satisfactory agreement cannot be obtained"); S€€ also
Preferred Physicians Inc., 110 F.T.C. 157, 160 (1988) (consent order) (threat ofadverse consequences

inherentin collective negotiations)..

10. Parker v. Brown, 341 U.S. 351 (1943) ("a state does not give immunity to those who violate the
Sherman Actby authorizing them to violate it, or declaring chat their action is lawful").

11. In American Telephone & Telegraph Co. v. Eastern Pay Phones, Inc.., 767 F. Supp. 1335 (E,D. Va.
1991), the courtruled that aregulatory scheme of the Districtof Columbia did not provide stale action

immunity, without discussing whether the District stauds on the same footing as states With respect to the
state action doctrine. An earlier case (arising prior to Congress' grant to the District ofhome rule powers)

involvmg the DistrictofColumbia Armory Board, a governmental entity, evaluated antitrust immunity
claims with reference the Board's federal enabling legislation. Sec Hccht v. Pro-Football, Inc., 444 F.2d 931

(D.C. Cir 1971).
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UNITED STATES OP AMERICA
FEDERAL TRADE COMMISSION

W ashington, d.c. 20510

Bureau of Competition

Richard A. Feinstein
Assistant Director

Oiract Dial
(202) 325.36 88

February 23, 2000

Representative John W- Turner

Minority Spokesman
House Judiciary Committee” Civil Law

Illinois House of Representatives
2139-0 Stratton Building
Springfield, 1llinois 62706

Rc: Illinois House Bill 4478
Dear Mr. Turner:

This letter responds to your request for comment on HB 4478, a bill to authorize
competing health care providers to engage in collective bargaining with health plans over fees
and other teams. Given your desire to receive our response before a hearing on the bill scheduled
for February 24*. my comments necessarily will be brief.

At the federal level, the Commission has opposed enactment of an antitrust exemption for
collective bargaining between health care providers and health plans, concluding that such an
exemption would not ensure better care for patients, and would threaten to increase health caxe
costs and reduce occc33 to carc. FTC staff comments analyzing physician collective bargaining
bills introduced in Texas and the District of Columbia (bills similar in a number respects to HR
4478) noted those bills raise concerns of consumer barm similar to those expressed by the
Commission regarding the federal proposal. | have enclosed for your information the
Commission’s June 1999 testimony on the federal bill, H.R. 1304, and the FTC staff letters on

the Texas and D.C. hills.

The Commission’s testimony in opposition to the fcdeial collective bargaining bill makes
three fundamental points that may be of interest in your consideration of HB 4478;

Discussions between health care professionals and health plans arc not illegal under
current antitrust law. Health care professionals can, through their professional societies
and other groups, jointly provide information and express opinions to health plans. An
exemption for collective bargaining by health care professionals, however, would allow
conduct that would otherwise constitute unlawful price fixing or other serious antitrust

FEB-28-00 MON 15:32 202 326 3384
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violations.

* The Commission’s experience investigating numerous cases ofcollective bargaining by
competing health carc providers has shown that an antitrust exemption for such joint
negotiations would harm consumers, employers, and federal, state, and local
governments. For example, collective fee demands by pharmacists in the State of New
York cost the 3tate an estimated S7 ruiUion in increased health benefits costs for state

employees.1

An antitrust exemption for collective bargaining is not the way to improve health care
quality. Immunizing collective bargaining imposes costs without any guarantee that
patients’ interests in quality care would be served. As the Commission’s testimony

states;

Collective bargaining rights are designed to raise the incomes and
improve working conditions of union members. The law protects
the United Auto Workers’ right to bargain for higher wages and
better working conditions, but we do not rely on the UAW to
bargain for safer cars. Congress addressed those concerns in other

ways.2

In addition, the lettcis on the Texas and D.C. bills may be of particular interest to you
because of similarities between HB 4478 and those bills. For example, each of those bills limits
collective bargaining over fees to instances in which the health plan has “substantial market
power,” Which both HB 4478 and the D.C. bill define as a market share in excess of 15 percent.
As the letter on the D.C. bill (at p. 4) notes, however, there are significant problems with
equating a health plan’s market share abovel5 percent with “substantial market power'*:

Market power is, simply put, the power to raise prices above
competitive levels, or in the case of buyers, the ability to reduce
prices below competitive levels. Market share can indicate market
power, but only if based upon a properly defined market. Even if
the bill’s categories correctly identified relevant markets, a 15%
market share ... isnot a level ordinarily presumed to constitute

market power.

Likewise, the letters on the Texas and D.C. bills note that a limitation on the size of physician
bargaining groups (also contained in HB 4478) would not be meaningful if it (a) docs not bar the

1 See Peterson Drug Company, 115 F.T.C. 492, 540 (1992). See also Pharmaceutical
Society of the State of New York, Inc.. 113 F.T.C. 661 (1990) (consent order).

2 Testimony of Federal Trade Commission before the House Judiciary Committee on
H.R. 1304 (June 21, 1999) at 10.
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aggregation of a large portion ofphysicians in a given specialty, as opposed to all physicians; and
(b) assesses market share in a geographic area that bears no necessary relation to a true antitrust
geographic market for the physician services in question. Thus, the letters conclude, the caps cm
the size of the bargaining group would not prevent consumer harm. Finally, the letter on the

D.C. bill explains (at p. 4-5) that a provision expressly excluding boycotts from the bill’s
protections (similarto Section 25(e) of KB 4478) still leaves consumers exposed to substantial
risk ofinjury from anticompetitive behavior by bargaining groups.

I hope you find these briefcomments helpful. The views expressed in this letter, of
course, do not necessarily represent the views ofthe Commission or any individual
Commissioner. Should you have any additional questions, feel free to contact me at 202-326-

3688.
Sincerely,
Richard A. Feinstein
Assistant Director
Enclosures
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UNITED STATES op AMERICA

FEDERAL TRADE COMMISSION
WASHINCTON, D.c. 20580

Bureau of Competition
William J. Baer, nirector
Direct Dial
(202) 326-2932

May 13, 1999

The Honorable Rene O. Oliveira
Texas House of Representatives
P.O. Box 2910

Austin, Texas 78768-2910

Dear Representative Oliveira:

The Bureau of Competition ofthe Federal Trade Commission is pleased to respond to your
request, dated May 5, 1999, for comment, on Senate Bill 146S, "An Act Relating to the
Regulation of Physician Joint Negotiation™ (SB 1468), which currently is being considered

by the Texas legislature  The bill would permit competing physicians to jointly negotiate
contractual terms with health plans under certain circumstances. Our understanding is that SB
1468 has been adopted by the Texas Senate, and that a vote on a similar measure is expected
in the House of Representatives in the very near future. Given the limited time available, we
highlight three concerns about the bill, but are not able to provide a complete analysis of all

the issues that the bill raises.

The Commission has previously expressed serious concerns about the impact on consumer
welfare of a federal proposal to enact an antitrust exemption intended to authorize collective
negotiation between health service practitioners and health plans. In testimony before the
Committee on the Judiciary of the United States House of Representatives in July 199S, the
Commission opposed enactment of H.R. 4277, the "Quality Health-Care Coalition Act of
199S." The Commission stated that the exemption would immunize "a broad range of
anticompetitive joint conduct by physicians and other health carc professionals that could
seriously harm consumers and undermine efforts to promote high-quality, cost-effective
health care for consumers.” Furthermore, the Commission pointed out, the exemption would
impair innovation in health care financing and delivery, and reduce choices among alternative
health plans. Finally, the Commission noted that an antitrust exemption is not needed in order
to allow physicians collectively to express their concerns about patient care and quality of
care issues that may arise from their participation in managed care plans, or to permit them to
enter into joint ventures that can offer better alternatives to patients or to health plans. A copy
of the Commission's testimony is enclosed for your information.

The bill being considered by the Texas legislature differs from H.R. 4277 in various respects.
In contrast to the federal proposal, which would simply provide an antitrust exemption for
collective negotiations. SB 1468 requires some oversight of the negotiating process by the
Texas Attorney General. In addition, SB 1468 would limit to 10% the proportion of
physicians in a geographic area who could negotiate collectively, unless the Attorney General
approved inclusion of a larger number in the group. The bill allows collective negotiation of
certain types of fee-related issues only where the Attorney General determines that the health

plan has substantial market power.

1/28/00 11:48 A»



FEB-28-00 MON 16:56 COMMERCIAL SECTION

Texas Physidw Collective Bargaining Letter to the Texas Legislature

ufh

’*r*

FAX NO 9072768554 P.13/14
hrtp:/Awmfic.gov/be/va900L9,!

It is not clear, however, to what extent these differences would reduce the potential for
anticompetitive effects otherwise likely to arise from the authorization of collective
bargaining among competing physicians. For example, the provision in Section 29.09(b) that
no joint negotiation shall represent more than 10% of the licensed physicians in a defined
geographic area provides no significant limitation on the aggregation of bargaining power by
many types of physician groups. For many medical specialities, a group including all the
physicians in a particular speciality or subspcciality would constitute less than 10% of all
licensed physicians, and their combination in a single bargaining group could give them
significant market power over health plans'.* Although the bill permits the Attorney General
to raise or lower the percentage in particular cases, it does not provide any standards to guide
the Attorney General's decision. It is unclear, for example, whether the bill's intent is that the
Attorney General limit bargaining groups to 10% of a properly defined antitrust market.
Without such a limitation, the 10% cap on the size of physician bargaining groups does not
protect against the risk of substantial consumer hantn.

Second, it is not clear to what extent the bill's use of a health plan market power screen for
some types of collective bargaining would limit potential consumer harm. The bill prohibits
collective negotiation on certain specified fee-related issues, unless the Attorney General
determines that a health plan with which physicians are negotiating possesses "substantial
market power." However, the bill provides no standard for determining when substantial
market power will be deemed to exist. We are uncertain whether the intent is to have the
Attorney General apply established antitrust principles of market power analysis, or whether
the reference in the bill's preamble to "imbalances"” in bargaining power suggests some other
approach that would compare the bargaining power of a plan to that of an individual
physician. In addition, the scope of arrangements to which the market power screen applies is
limited, For example, negotiating over formulation and application of physician
reimbursement methodology is not subject to the requirement that the health plan have
substantial market power, though such matters plainly can have a direct and substantial effect
on fee levels. Collective negotiation about other "non-price"” issues also can have a
substantial effect on the cost of services that the plan covers, as well as limiting the options
available to plans to meet consumer demand for high-quality and affordable health insurance.

Third, the bill imposes substantial responsibilities on the Attorney General that could be
difficult to carry out given the time frames provided in the bill and the fact-intensive nature
of the issues. Moreover, we note that the regulatory scheme established by the bill contains
no mechanism for members of the public, or others who stand to be affected by the Attorney
General's decision, to offer evidence and views pertaining to the costs and benefits of the
proposal or any ofthe underlying issues. In addition, the bill provides little guidance as to
how the discretion granted to the Attorney General is to be exercised. For example, section
29.09(h) of the bill directs the Attorney General to approve a request to enter into joint
negotiation or a proposed contract if the applicants demonstrate that "the likely benefits
resulting from the joint negotiation or proposed contact outweigh the disadvantages
attributable to a reduction in competition™ that may result, but it provides no criteria to guide
the Attorney General in evaluating benefits or disadvantages, or in weighing one against the

other.®

Wc hope you find these comments helpful. Should you have any additional questions
concerning this issue, please contact Richard Feinstein at 202-326 3688.

Sincerely yours,

2/28/00 11:48 A
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Enclosure

1. This letter represents the views o f the staffofthe Bureau of Competition Oy the Federal Trade Commission
and does not necessarily represent the views ofthe Commission or any individual Commissioner.

2. Physicians differ as to specialities and these individual specialties may constitute different product markets.

Moreover, relevant geographic markets may differ as to specialty.

3. The nature ofthe oversight actually exercised by the Attorney General is important ro the quesrion whether
private parties acting pursuant to the statute would be exempt from the federal antitrust laws by virtue of the
"state action doctrine.” The "state action doctrine” allows a state to override the national policy favoring
competition where the state legislature clearly articulates a policy to displace competition with regulation, and
state officials actively supervise private anticompetitive conduct. See California Retail Liquor Dealers Ass'n v.
Midcal Aluminum, Inc., 445 u.s. 97 (1980). The active supervision requirement "is designed to ensure that the
state action doctrine will shelter only the particular anticompetitive acts of private parries that in thejudgment
ofthe State, actually further state regulatory policies.” Patrick v. Burget, 486 u.s. 94, 100 (1988). The question
to be addressed in any individual case, therefore, is "whether the State has exercised sufficient independent
judgment and control so that the details of the rates or prices have been established as a product of deliberate
state intervention, notsimply by agreement among private parties.” Federal Trade Commission v. Ticor Title
Insurance Co., 504 U .s.621, 634-35 (1992). We note in particular that Section 29.09(c) ofthe bill prov 3 that
an approval ofthe initial filing for authorization to bargain collectively covers all subsequent negoriati

between the parties, apparently withoutregard to whether circumstances luivc changed such that the S ant

bargaining mightno longer qualify for approval.
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the "Quality Health-Care Coalition Act of 1999"

June 22,1999

Mr. Chairman, the Federal Trade Commission thanks you and the members of the Committee
for inviting us again this year to present the Commission's views on a proposed antitrust
exemption to allow physicians and other health care professionals to engage in collective
bargaining with health plans. The basic effect of this year's bill is the same as last year's
proposal: to grant independent health care practitioners the right to agree on the fees and
other terms that they will accept from insurers, employers, and other third party payers, and
to boycott payers who refuse to accept their demands. This year’s version, however, makes
clear that the immunity would apply notjust to doctors, but also to pharmacists and others
who supply health carc products or services. The Commission continues to believe that such
an exemption would be bad medicine for consumers. The issues that have been raised
regarding patient protection are vitally important, but this proposal is not the way to address

them.

H.R. 1304 would create a broad antitrust exemption that would, for example, allow all of the
physicians in a particular medical specialty in an area to demand a 20% increase in fees and

lo refuse to contract with any insurer who refused to pay those rates. The example mentioned
above is not a mere hypothetical. The Commission's staff currently has an investigation into
just such conduct. Nor is this an isolated case. The Commission has brought numerous

actions challenging similar activities.”

The bill, while appealing in its apparent simplicity, threatens to cause serious harm to
consumers, to employers, and to federal, stare, and local governments:

m Doctors and other health carc professionals could join together to demand substantially

higher fees.

» Pharmacists could insist on liigher payments for filling prescriptions. The bill
apparently would permit even large chain pharmacies, such as CVS and Rite Aid, to
get together and demand higher prices.

» Consumers and employers, including government employers, would face higher
insurance premiums.

» Consumers would pay more out-of-pocket and could see their benefits reduced.

» Medicaid programs that provide services through managed carc plans could be forced

to increase their budgets or reduce services.

http.7/www. fic.jo v/0.N'J999/990C/licalilicarctcs:iniony,h:
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* The number of uninsured Americans, and the costs borne by state and local
governments in providing for their care, could increase significantly.

Supporters of the bill argue that giving this kind of unrestrained power to private competitors
is needed because of concerns about the changes taking place in our nation’s health care
system. That significant changes are occurring is beyond dispute. Efforts by private
employers and government health care programs to address rapidly increasing health care
costs have transformed health service markets. Many doctors are concerned about their
ability to care for their patients in the way they believe is best. Many patients are dissatisfied
with the services they have received from their health plans; others are worried about the
availability and quality of services should they become seriously ill. Press reports of apparent
abusive practices by some health plans abound. Rut even though there are serious problems
concerning the relationship of HMOs arid other health plans to doctors and patients that
deserve to be addressed, this proposal is the wrong approach.

What do we mean by this? An across-the-board antitrust exemption would allow all doctors
in a community or all members of a particular specialty - for example, specialists already
compensated at S150,000 to $200,000 a year, not to mention pharmacists who work for large
corporate pharmacies -- to band together and insist that they be paid an additional 10 or 20%.
Although H.R. 1304 is presented as an extension of the antitrust immunity granted to labor
organizations, the circumstances here are surely very different from the context in which the

labor exemption was originally adopted by Congress.

The Commission’s opposition to the proposed exemption is not based on any policy
preference for HMOs over fee-for-service medicine, or on an assumption that the market, if
left alone, will cure all problems. Nor does it reflect a lack of concern about the special
characteristics of health care markets, or disregard for the strong sense of responsibility that
medical practitioners feel for the welfare of their patients. Rather, our opposition is based on
the Commission's experience investigating the impact on consumers of numerous instances

of collective bargaining by independent health carc practitioners.

The bill's stated purpose is to promote the quality of patient care. Collective bargaining by
health care professionals, however, does not ensure better care for patients. Two broad-based
commissions recently studied changes in the health care system and recommended numerous
measures to protect consumers and promote quality. But neither suggested that antitrust
immunity was appropriate or desirable, The Commission believes that measures designed
to increase the power of consumer choice will serve patients, and our nation as a whole, far
better than giving providers the collective power to dictate what choices - and, significantly,
what prices -- will be available in the marketplace. Government can play an important role in
creating the conditions for effective competition in health care markets, and in addressing

specific abuses through targeted regulation.

The Bill Would Grant Bro3d Antitrust Immunity For Price Fixing, Boycotts, Aud
Other Anticompetitive Conduct

H.R. 1304, like the proposal before the Committee last year, would create a broad antitrust
exemption for price fixing and boycotts by physicians, dentists, pharmacists, and other health
care professionals. To understand the types of activity that this bill would legalize, one need
only refer to the record of antitrust law enforcement over the past two decades. The
Commission, the Department of Justice, and state attorneys general have brought numerous
actions challenging price fixing and boycotts by health carc professionals who sought to

P.03/13
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obtain higher fees or more favorable reimbursement terms from third parry payers. For
example, the Commission's early case against the Michiean State Medical Society”
challenged the Society's formation ofa "negotiating committee” that orchestra.ed boycotts of

the state Blue Shield plan and the state Medicaid program in order to promote the
reimbursement policies that the Society preferred. Among other things, the Society opposed
Vision and hearing care benefits plans negotiated by the United Auto Workers union, because
these programs provided for different reimbursement levels for participating and

nonparticipating providers.”

More recently, the Commission issued a consent order settling charges that a group of
physicians in Danville, Virginia, agreed on reimbursement rates and other terms of dealing
with third-party payers, agreed to boycott payers that did not meet those terms, and thereby
succeeded in obstructing the entry of new health carc plans into its area.-» One of the victims
of the boycott was a health plan established by Virginia to cover stale employees. The
Commonwealth of Virginia jointly investigated the case with FTC .staff, and collected
5170,000 in penalties and damages for the increased costs it had to bear in providing health

benefits to its employees.”

The Commission's most recent challenge to providers' collective negotiation with health
plans involved a group of independent physicians that included between 70 and 80% of the

doctors in the Lake Tahoe area. According to the complaint, the doctors negotiated
collectively with all health plans in the area, and forced the plans to either accept rates much
higher than those paid in other parts of California or Nevada, or abandon plans to contract
with doctors in the area. The physicians asked Blue Shield of California to raise its premiums
to fund increased payments to doctors, and conceitedly terminated their participation

agreements with Blue Shield when it did not comply with lheirdemands.”

These arc just a few examples of actions antitrust enforcers have blocked - actions that meant
higher prices for consumers without any guarantee of improved patient care. There are many
more.™ The immediate effect of H.R. 1304 would be to allow such anticompetitive conduct
to proceed unchallenged, and it may encourage health care professionals to undertake such

actions.

The bill also could permit physicians to collectively demand terms from health plans that J
would disadvantage allied health care providers or other alternatives to prevailing modes of
medical practice. The collective judgment of health care professionals concerning what
patients should wani can differ markedly from what patients themselves arc asking for in the
marketplace. The Commission has taken enforcement action in cases in which provider
groups sought to impede practice by competing alternatives by, for example, denying.
delaying, or limiting hospital privileges of non-physician providers™-~ or physicians
providing services through innovative arrangements, such as the Cleveland Clinic's integrated
multi-specialiy group p ra ¢ tic e, Other cases illustrate how' groups of professionals have

attempted to secure health plan payment policies that disadvantage their competitors.
Although it was suggested at last year’s hearing that the legislation would not grant antitrust
immunity to agreements between doctors and health plans that disadvantaged competing
providers, but would protect only agreements among physicians on what terms they will

accept from plans, it is not clear Ihai lhe courts would interpret the law in that way.*-"
The differences between this year's bill and last year’s do nothing to reduce the Commission's

concerns about the potential harm to consumers. Indeed, the changes primarily broaden rather
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than limit the bill's scope. The current version includes an expansive definition of "health
care professional” that appears designed to encompass a sweeping array of individuals who
provide health carc products or services. This year’s bill also makes clear that state, as well as
federal, antitrust enforcement would be displaced. In addition, although the current bill
excludes the "collective cessation of service to patients” from its protections, this limitation
takes virtually nothing away from the coercive power the bill grants to providers. The bill
continues to permit physicians and others to collectively refuse to deal with a health plan that
refuses their demands for higher fees. If a plan failed to accede to those demands, and the
group refused to contract, the plan could be forced from the market,”-" or patients would be

left to pay their medical bills out of their own pockeis.*—*Thus, although providers could not
collectively refuse to treat pr dents, their collective refusal to contract with aplan could
impose formidable financial obstacles to patients seeking care.

Although styled as a labor exemption, the antitrust immunity that H.R. 1304 would confer
has little to do with established labor law and policy. The labor exemption already applies to
health care professionals under the same standards that apply in other sectors of the economy;
that is, physicians who are employees (for example, of hospitals) are already covered by the
labor exemption under current law. The labor exemption, however, is limited to the
employer-employee context, and it does not protect combinations of independent business
peoplcA”™ H.R. 1304 is designed to override the distinction Congress drew in the labor laws
between employees and independent contractors, and to allow some independent contractors
—doctors and other health care professionals operating as independent businesses -- to
collectively exert economic pressure on health plans to gain higher fees and other, more
favorable, terms of dealing.” In addition, it grants the exemption without providing for any
oversight of the collective bargaining process by the National Labor Relations Board.

Moreover, this extension of the labor exemption is being offered as away to remedy matters
that collective bargaining was never intended to address. The stated goal of this bill is to
promote the quality of patient care. The labor exemption, however, was not created to solve
issues regarding the ultimate quality of products or services that consumers receive.
Collective bargaining rights are designed to raise the incomes and improve working
conditions of union members. The law protects the United Auto Workers' right to bargain for
higher wages and better working conditions, but we do not rely on the UAW to bargain for
safer cars. Congress addressed those concerns in other ways. The patient care issues raised by
supporters of the bill deserve serious attention, but an ill-fitting labor exemption is the wrong

approach.

[1. The Exemption Would Harm Consumers

It is undisputed that the immediate effect of H.R. 1304 would be to permit all doctors in a
community -- indeed, all health care professionals - to bargain collectively with all health
plans that contract with independent health practitioners. It would permit those practitioners
to demand much higher fees for their services, and to refuse collectively to contract with
plans that did not meet those demands. What is disputed is the impact the bill would have on

consumers.

At last year's hearing, there was much discussion about hypothetical and
theoretically-possible results. The Commission believes, however, that past experience is a

more reliable guide to what is likely to happen when health care practitioners collectively
bargain with health plans. That experience suggests that the proposed exemption presents
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substantial risks ofharm to consumers, private and governmental purchasers of health care,
and taxpayers who ultimately foot the bill for government-sponsored health carc programs.

A. The Exemption Would Raise Costs And Threatens To Reduce Access To Carc

Without antitrust enforcement to block price fixing and boycotts designed to increase health
plan payments to health carc professionals, we can expeci prices for health care services to
rise substantially. Health plans would have few alternatives to accepting the collective
demands of health core providers for higher fees. The effect of the bill, however, would not
simply be on the health plans and employers that are forced to pay higher prices to health
care practitioners, but. ca.n be expected to extend to various parties, and in various ways,

throughout the health care system:

» Consumers and employers would face higher prices for health insurance coverage,
» Consumers also would face higher out-of-pocket expenses as copayments and other
unreimbursed expenses increased.

» Consumers might face a reduction in benefits as costs increased.

» Senior citizens participating in Medicare HMOs would face reduced benefits, because
Medicare pays these HMOs a fixed amount per enrollcc. Higher fees for professional
services means health plans would have fewer dollars available to pay for prescription
drug coverage and other benefits that are not available under traditional Medicare but
currently are pro\.ded by many Medicare HMOs.

» The federal government would pay more for health coverage for its employees tlu'ough

the Federal Employees Health Benefits Program and military health programs.
» State and local governments would incur higher costs to provide health benefits to their

employees.

» State Medicaid programs attempting to use managed care strategies to serve their
beneficiaries could have to increase their budgets, cut optional benefits, or reduce the
number of beneficiaries covered.

» State and local programs providing care for the uninsured would be further strained,
because, by making health insurance coverage more costly, the bill threatens to
increase the already sizable portion of the population that is uninsured.

These widespread effects are not simply theoretical possibilities. The record of antitrust law
enforcement sets forth the impact of collective "negotiations” on the public. For example, as
described in the Commission's complaints, collective bargaining by anesthesiologists in
Rochester, New York, and by obstetricians in Jacksonville. Florida, forced health plans to
raise their reimbursement, and the result was increased premiums for the HMDs'

subscribers.L-L"l Other cases have challenged actions by associations of pharmacists who
succeeded in forcing state arid local governments to raise reimbursement levels paid under

their employee prescription drug plans.”-”~ In one such case, an administrative law judge
found that the collective fee demands of pharmacists cost the State of New York an estimated

S7 million.-»

By raising health care costs and making health insurance less affordable, the exemption
threatens to increase the number of uninsured and thus reduce access to care. A 1997 report
by the General Accounting Office concluded that a major reason for declining private health
coverage is the rising cost of health insurance. Higher insurance costs affect employers'
decisions whether to offer health benefits and employees' decisions whether to purchase

coverage.”-1In a country where 43.4 million people did not have health insurance in 1997
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(1.7 million more than in 1996), any development that threatens to increase the proportion of
the population that is uninsured is cause for serious concern.

B. There Is No Support For Claims That Consumer Costs Would Not Increase

In last year's hearing there was acknowledgment that passage of the bill could result in higher
payments to health professionals. There has been a suggestion that fee increases imposed on
health plans might not be passed on to consumers, but could simply reduce health plan
profits. Such a result is unlikely. Fees for professional services account for almost one-half of

private insurance payments for health services and supplies/™ Ifthese costs increase
significantly, the most logical assumption is that costs to consumers would go up
substantially. Relying on an assumption that higher costs will not be passed on to consumer;
puts consumers at risk of serious harm. Economic theory predicts that a significant
industry-wide increase in input costs will ordinarily raise the price of the final product.1* 1
Moreover. as noted above, our enforcement actions provide numerous examples in which
health carc professionals' collective demands for higher fees resulted in higher costs to

consumers and to government purchasers.

Arguments that consumers would not be harmed by an antitrust exemption for collective
bargaining by independent health car.- professionals appear to rest on assertions that the bill
would balance the bargaining power between health care professionals and health plans.
These assertions, however, arc incorrect. The bill would permit doctors to create monopolies.
On the health plan side of the ledger, the evidence does not support the suggestion that most
(or even man}') areas have only one or two health plans. A November 1998 letter to
Chairman Hyde from Chairman Pitofsky discussed in greater length than is possible here the
available information on the extent to which health plans have market power in individual
geographic areas. That information indicates that health plan markets vary widely, and
simply does not support suggestions that most markets have little or no health plan
competition. For example, individual HMOs typically face considerable competition from
other HM Os.*” Data on HMO penetration published in June 1998 show that areas in which
HMOs as a group have the largest collective market share tend to have a larger number of

individual HMOs in operation and more competitive HMO markets.*" Of course. HMOs
also face competition from other types of health plans, such as preferred provider

organizations ("PPOs").»

Nor does the recent number of highly publicized mergers among commercial health pians
suggest that most markets are likely to have only one or two health plans in the future. The
Commission and the Department of Justice review these transactions, and we have
investigated those that appeared to raise competitive concerns. The Commission is
committed to preserving conipciition in the market for health plans, as in all markets, and it a
proposed transaction appeared likely to create market power, we would challenge it.

Arguments about equalizing bargaining power also rest on unsupported assertions that the
McCarran-Fcrguson Act gives insurance companies leverage in bargaining with health carc
professionals Although McCarran-Ferguson protects certain types of activities by insurers
(ro the extent that such activity is regulated by state law), the Supreme Court has held an
insurance company's agreements with providers on the fees they will be paid axe not "the

business of insurance™ and thua are not covered by the McCarran-Ferguson immunity It
seems clear, therefore, that collusion among insurers on such agreements likewise would not
be protected by the Act. In fact, complaints about health plans wielding power over doctors
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appear to have nothing to do with McCarran-Ferguson or with any statutorily-protected
collusion among insurers. We know ofno evidence ofinsurers colluding in setting fees or
other terms of dealing with providers, and the Commission docs not believe that McCarran
would protect such conduct. Rather, the complaints revolve around the sire and power of

individual insurers relative to individual health professionals.

There is undoubtedly a bargaining imbalance between an individual physician in solo
practice and an insurance company. Bargaining imbalances between parties to a commercial
transaction are not uncommon in our economy. But the suggestion that this bill would not
impose higher costs on consumers and others -- on the ground that the exemption would
merely create a countervailing monopoly —is premised on theoretical arguments about
market conditions that do not describe most health care markets. These speculative
arguments provide no assurance that the bill's effect would not be a dramatic inflation in

health care costs.

C. No Antitrust Exemption Is Needed To Allow Professional Societies And Others To
Discuss Their Concerns About Actions By Health PlaDs

In the debate over this proposed exemption, we frequently hear arguments that the antitrust
laws prevent physicians from being effective advocates for their patients. Indeed, it is often
suggested that any effort by physicians to talk among themselves or with plans about
concerns regarding health plans' practices would violate the antitrust laws. That is simply not
the case. Health care professionals can and do engage in collective advocacy, both to promote
the interests of their patients and to express their opinions about other issues, such as
payment delays, dispute resolution procedures, and other matters. Health care associations
liaye traditionally played an active rule in lobbying legislatures and regulatory bodies, such as
state insurance commissions, and presenting issues to the media and the public.

Moreover, the antitrust laws do not prohibit medical societies and other groups from
engaging in collective discussions with health plans regarding issues of patient care. .Among
other things, physicians may collectively explain to a health plan why they think a particular
policy or practice is medically unsound, and may present medical or scientific data to support
theirviews. I n fact, physician groups have presented their views on a number of issues to
payers. For example, the American Medical Association has issued a Model Medical
Services Agreement that explains its views on appropriate contract terms and on why other
contract terms arc inappropriate or harmful. Recent press reports indicate that Aetna U.S.
Healthcare has altered some of its contract terms in response to communications from the

American Medical Association concerning physician dissatisfaction with the contracts

The Commission has never brought a case based on physicians' collective advocacy with a
health plan on an issue involving patient care. Our cases have addressed instances in which
physician groups (1) negotiated collectively on fee levels or other price-related issues, or (2)
collectively refused to contract with plans, either to gain acceptance of their price-related
demands or to prevent or delay market entry' by managed carc plans generally. In all such
cases, the Commission has been very' careful to make sure that its orders do not interfere with
the legitimate exchange of information and views between health plans and health care
practitioners. Indeed, in the Commission's first litigated case involving collective
negotiations by physicians - Michigan State Medical Society - the opinion emphasized tlt3t
the antitrust laws do nut prohibit health care providers' collective provision of information
and views to health plans/” Specific language was inserted in that order, and in subsequent
orders, to make it clear that bans on anticompetitive agreements among competing providers
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do not prohibit (he provision of information and views to health plans concerning any issue,
including reimbursement/-*

ITT. There Are Better Ways To Protect Consumers

For all the reasons set forth above, the Commission believes the: proposed antitrust exemption
is the wrong approach to solving concerns about patient care, and that it threatens serious
harm to consumers. The Commission recognizes the serious concerns that have been raised
regarding the current operation of health care markets. We do not suggest that the market is
performing as well as it could, or that the market can or will cure all of the problems that
concern this Committee. But recent efforts to examine health care markets, such as the
President's Advisory Commission on Consumer Protection and Quality in the Health Care
Industry, have produced a variety of concrete proposals for reform. As antitrust enforcers, we
do not seek to endorse any specific proposal. We note, however, that these studies
recommend a number of ways to improve quality and protect consumers, and they do not
recommend antitrust immunity or collective bargaining rights for providers.

Proposals for reform include:

Increasing Consumers' Ability To Choose Their Health Plan.

A fundamental concern expressed by health policymakers —and by members of this
Committee at last year's hearing —is that many consumers lack a choice among different
types ufhealth plans. Most consumers obtain health care coverage as a benefit of
employment, and many employers offer only one plan. Consumers have different views
about many aspects of health care service delivery, including the types of settings in which
they want to receive health care, the kinds of services and health practitioners to which they
want access, how much they are willing to pay for health insurance, and the value they attach
to broader choices among providers/” Offering consumers a choice can help make health

plans more responsive to consumer preferences. Consumer choice can be increased, for
example, by regulatory changes making it easier for small employers to participate in

purchasing pools that can offer individuals a choice ofhealth plans.A?

Increased consumer choice among health plans also would be good for doctors. Patients who
can choose among plans are less likely to have to switch doctors when Ihe employer changes
the health plan that is offered, with the result that doctors likely would feel less pressure to
participate in a large number of plans in order 'to retain access to their patients.

Improving Consumer Information.

Several proposals would require health plans to disclose various kinds of information,
including limits on coverage, use of drug formularies, how procedures and drugs are deemed
experimental, and the types and extent of dispute resolution procedures. In addition, work
also is underway to develop ways of presenting consumers with comprehensive comparative
quality and performance information about health plans, to better inform their

decision-making/-»

The Commission's Bureau of Consumer Protection has been active in effons to improve the
information available to consumers through a federal interagency task force on health care
quality (the Quality Interagency Coordinating Task Force). The consumer information
committee of this group is working on ways to improve the information that federal health
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care plans disclose to consumers, and is considering the types of information that should be
disclosed, the way the information should be communicated, and cltvelopmcnt ofa common

terminology.* The Commission's staff is considering other ways that the Commission can
help improve the quantity and quality of information about health p.ans available to

consumers.
Regulation of Plan Behavior.

Targeted regulation of certain aspects of health plan behavior may be appropriate in seme
cases to protect consumers. Numerous bills addressing such things as patients' access to
appeal and review mechanisms are under consideration at both the state and federal levels.

The Commission appreciates the desire to avoid detailed federal regulation of health plan
behavior and to rely instead on the market. However, the proposed exemption would not let
the market work. On the contrary, it would severely limit competition among health
professionals and health plans, without any regulatory oversight or other mechanism to

protect the public interest.

Conclusion

There are no easy solutions to the problems inherent in the simultaneous pursuit of cost
effectiveness., high quality, and wider access to health care services. But allowing doctors and
other health care practitioners to fix prices and other contract terms is not the answer, The
Commission continues to believe that competition among health care providers and among
health plans is an important tool for controlling costs, providing consumer choice, and
promoting innovation and high quality. We counsel strongly against abandonment of
competition as a mechanism for promoting a better health carc system, and we urge that
every effort be made to address concerns about quality and patient care while preserving and
strengthening the benefits that competition can provide. The Commission stands ready to

help in any way it can.

1. This written statement represents the views of the Federal Trade Commission. Chairman Pitofsky's oral
presentation and responses to questions are his own, and do not necessarily represent the views of the

Commission or any other Commissioner.

2. An appendix ileserihin” these cases in more detail will be provided under separate cover.
3. See President's Advisory Commission on Consumer Protection and Quality in the Health Carc Industry,

Quality First: Better Health C.nre for All Americans (199S); California Managed Health Care Improvement
Task Force. Improving Health Care in California (1998V

4. 101 F.T.C. 191 (19S3).

5.1d. at 234-35.

0. Physicians Group, Inc., 120 F.T.C. 567 £1995) (consent order).

7. Coniniomvcalr/i of Ifi'rgi/tiu v. Physicians Croup, fnc., 1995-2 Trade Cas, (CCH) 171,236 (W.D. Va, 1995)

(consent decree).
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S. North Lake Tahoe Medical Group, Lie., FTC File No. 981-0261, 64 Fed. Reg. 14730 (Mar. 26, 1999)

(proposed consent order).

9. See, e.g., Me$u County Physicians Independent Practice Association. Inc.. Dkt, No. 9284 (May  1999)
(consent order); Asociacion de Farmacias Region de Areciho. Dkt. No. C-3SSS (March 2, 1999) (consent
order); Emesto L. Ramirez Torres, D.M.D., Dkt. No. C-3S51 (Feb. 5, 1999) (consent order), M.D. Physicians
of Southwest Louisiana, Inc., Dkt. No. C-3824 (Aug. 31, 1998) (consent order); Institutional Pharmacy
Network, Dkt. No. C-3S22 (Aug. 11, 1998) (consent order); FTC and Commonwealth ofPuerto Rico v. College
ofPhysicians-Surgeons ofPuerto Rico, FTC File No. 971-0011, Civil No. 97-2466-HL (D.P.R. October 2,
1997) (consent decree); Montana Associated Physicians, Inc./Billings Physician Hospital Alliance, inc., 123
F.T.C. 62 (1997) (consent order); La Asociacion Mcdica dc Puerto Rico, 119 F.T.C. 772 (1995) (consent
order); McLean County Chiropractic Association, 117 F.T.C. 396 (1994) (consent order): Baltimore
Metropolitan Pharmaceutical Association, Inc. and Maryland Pharmacists Association, 117 F.T.C. 95 (1994)
(consent order): Southeast Colorado Pharmacal Association, 116 F.T.C. 51 (1993) (consent order); Peterson
Drug Company, 115 F.T.C. 492 (1992); Southbnnk IPA, Inc., 114 F.T.C. 7S3 (1991) (consent order);
Pharmaceutical Society ofthe State ufNcvv York, Inc., 113 F.T.C. 661 (1990) (consent order); Patrick S.
O’Halloran, M.D., 111 F.T.C. 35 (1988) (consentorder); Eugene M. Addison, M.D.. Il F.T.C. 339 (1 0S?)
(consent order): New York State Chiropractic Association, 111 F.T.C. 331 (19SS) (consent order); Rochester
Anesthesiologists, 110 F.T.C. 175 (19SS) (consent order); Preferred Physicians, Inc., 110 F.T.C. 157 (19S8)

(consent order); Association of Independent Dentists, 100 F.T.C. 515 (1982) (consent order).

10. See, e.¢., Medical Staff of Memorial Medical Center, 110 F.T.C. 541 (1988) (consent order); North
Carolina Orthopaedic Association, 10S F.T.C. 116 (19S6) (consent order).

11. Sec Medical Staff of Broward General Medical Center, 114 F.T.C. 542 (1991) (consent order): Medical
StaffofHoly Cross Hospital, 114 F.T.C. 555 (1991) (consent order).

12. The Commission challenged an alleged boycott of a health plan by physiatrists (doctors specializing in
rehabilitative medicine,) that demanded not only higher fees, but also that the plan pay for physical therapy
services only if the patient W3S referred by a physiatrist (rather than a doctor in another specialty). La
Asociacion Mcdica de Puerto Rico, 119 F.T.C. 772 (1995) (consent order). See ilso Virginia Academy of
Clinical Psychologists v. Blue Shield of Virginia, 624 F.2d 476 (4th Cir. 1980), cert, denied, 450 U.S. 916
(19S1) (physicians used their control of Blue Shield to impose payment policies that disadvantaged competing

clinical psychologists).

13. The courts have immunised certain agreements arsing out of collective bargaining between employers and
unions -- the so-called "nonstatutoiy™ ur "implicit" labor exemption -- precisely because it was necessary to

effectuate the statutory exemption that protects the bargaining and related activities of unions and their
members. See Brown v. Pro Football. Inc., 518 Li S. 231, 237 (1096). See also P. Areeda and H. Hovenkump,

IA Antitrust law  255c at 173 (1997) ("Thcro seems little warrant in labor law or policy for distiivuisliing
most collective bargaining agreements from unilateral union aetividcs to accomplish the same result."). Courts
might well find similar logic suppor s immunizing many agreements arising from the collective bargaining
protected by H.R. 1304, including no. only agreements about wages, but also agreements that preserve the

ability of physicians to work free from competition by nonphysicians,

14. Some types of plans are required as a condition of licensure lo maintain a network of providers adequate to
provide services to their enrollees; thus, the inability to establish a satisfactoiy network would force such aplan

to leave the market (or prevent it from entering).

15. Enrollcca of HMOs would have to pay oot of pocket the full cosc of services obtained from non-network
providers. PPO enrollees who see non-network providers would have to pay any amount by which the
providers' billed charges exceeded the plan's payment allowance. In addition, they likely would have to pay the
full charge at the time nfservice, file a claim for payment, and wait to be reimbursed by the plan, instead of
simply paying the copayment and relying on the doctor to collect the remainder of the fee directly from the

insurance company.

16. Columbia Rive/ Packers Ass'n v. Hinton, 315 U.S. 143 (1942). Accord, Los Angeles Meal and Provision
Drivers Union v. United States, 371 U.S. 94 (1962); United States v. National Ass'n ofReal Estate Boards, 339

FAX NO. 9072768554 P. 11/13

hnp:/\vw\v.flc.EOv/os/l 909/9906/})ca)"licnrutusiim<.ny

2/24/00 3.0S PN



FED-25-00 FRI 12:19 COMMERCIAL SECTION FAX NO. 9072768554 P. 12/13
Concerning HR. 1304 the 'Quality Henltb-e»re Caalition Act of t>9>" httpwiwfte. govios/1999/9y06/hcaltlicarclcsiiinoiiy.h

U.S. 485 (1950); United States v. Women's Sportswear M fg. Ass'n, 336 U.S. 460 (1949); American Medical
Ass'n v. United States, 317 U.S. 519, 533-36 (1943) (rejecting assertions that the iabor exemption to the
antitrust laws applied to joint efforts by independent physicians and their professional associations to boycott an

HMO in order to force it to cease operating).

17. This distinction between employees and independent contractors is fundamental to the labor relations

scheme established by Congress. NLRA Section 2(3) gives the right to bargain collectively only to
"employees." The 1947 Tnft-Hartlcy amendments to the NLRA included a provision expressly Stating that the

term "employee"” does nut include "any individual having the status of an independent contractor.” 29 U.S.C. §
152(3). The House Report accompanying the amendment stated:

In the law, there always has been n difference, and a big difference, berween "employees" and
"independent contractors." “Employees"” work for wages or salaries under direct supervision.
"Independent contractors" undertake to do ajob for a price, decide how the work will be done,
usually hire others to do the work, and depend for their income not upon wages, but upon the
difference between what they pay for goods, materials, and labor and what they receive for the

end result, that is, upon profits.

H.R. Rep. No. 245, SOth Cong.. 1st Sess. IS (1947). Just last month, the NLRB Regional Director in
Philadelphia decided, after having held 14 days of hearings, that network doctors of a New Jersey HMO were
independent contractors rather than employees within the meaning of the NLRA. AtneriHcallh
Inc/AmeriHeaith HMO and United Food and Commercial Worker:. Union, Case 4-RC-19260 (NLRB 4'h

Region, May 24, 1999).

IS. Southbank 1PA. Inc., 114 F.T.C. 7S3 (1991) (consent order); Rochester Anesthesiologists, 110 F.T.C. 175
(19SS) (consent order).

19. See, e.g.. Baltimore Metropolitan Pharmaceutical Association, Inc. and Mary'nnd Pharmacists Association,
117 F.T.C. 95 (1994) (consent order); Pharmaceutical Society of the State ofNew York, Inc., 113 F.T.C. 661

(1990) (consent order).

20. See Peterson Drug Company, 115 F.T.C. 492, 540 (1992), See also Pharmaceutical Society of the State of
New York, Inc.. 113 F.T.C. 661 (1990) (consent order).

21. United States General Accounting Office, "Private Health Insurance; Continued Erosion of Coverage
Linked to Cost Pressures™ 2-3 (GAO/HEHS-97-127 ) (July 1997). A more recent study also concluded that the
increase in the proportion of workers who are not covered by private hcolth insurance, from 15.1% in 1979 to
23.3% in 1995, was due in large part to per capita healrh care spending rising much more rapidly than personal
income during the period. (Per capita health spending divided by median income rose from 4.5% in 1979 to
7,3% in 1995.) Kronick & Gilmer, "Explaining The. Decline in Health Insurance Coverage, 1979-1995," 1S:2
Health Affairs 30 (March/April 1999). Another study reported that in 1997, 2.5 million people refused to accept
employer-sponsored health insurance coverage for which they were eligible, even though they had no other
souiec of coverage. Sixty-eight percent of these employees reported that the high cost of health insurance was
The reason they rejected the coverage. Thorpe & Florence. "Why Are Workers Uninsured? Employer-Sponsored
Health Insurance in 1997," 18:2 Health Affairs 213 (March/April 1999). See also Findlay Sc Miller, "Down a

Dangerous Path: The Eiosion of Health Insurance Coverage in the United States" (May 1999).

22. In 1997, private insurance paid S109.1billion for physician services, and an additional S43.2 billion for
dental and other professional seiviecs. This amounts to about 44 % of total private insurance payments, and
about 49% of private insurance payments for health services and supplies. National Health Expenditures 1997.

Table 3 (found at ti'iviv hrfa 'inulslulsinhi'.nnc'JttihlosJi! /.hlw),

23. A study published last year concluded that, although health care costs and health insurance premiums did
not increase at identical rates on a year-to-year basis in recent years, "over a slightly longer period, the
dominant influence on premiums is underlying costs" of health care products and services. Ginsberg & Gabel,

"Tracking Health Carc Costs: What's New in 199$," 17:5 Health Affairs 141. 145 (Sept./Oct. 199S),

24. Information on HMOs market shares is most readily available.
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25. See The InterStudy Competitive Edge, Regional Market Analysis 8.1 (June 1998).

26. Indeed, in 1997 the percentage of workers In traditional HMOs fell from 33 to 30%, while the percentage
enrolled in PPOs and point of service plans rose, See "Wall Street Verbatim; Wider Networks Need Not Drive

New Cost Explosion,"” Medicine & Health (June 22, 1998).

27. Croup L ife and Health Insurance Co. v. RoyalDrug Co., 440 U.S. 205 (1979); see also Union Labor Life
Ins. Co. v. Pire.no, 458 U.S. 119(1982).

28. The statements of antitrust enforcement policy issued by the Commission and the Department of Justice
create an antitrust safety zone for health care providers' collective provision of non-fee-relared information to
health plans. Sec Statements of Antitrust Enforcement Policy in Health Care 40, 4 Trade Reg, Rep. (CCH)

1)13,151 (Aug.1996) (available at wwew. ftc.vity/yennrtUhhL ?vhim).

29. "Aetna's U.S. Healthcare Unit Revamps Doctors' Contracts After AMA Criticism," Wall Street Journal R 10
(Oct. 20, 199S).

30. 101 F.T.C. at 302-09.

31. Id. at 314; see also Southbank IPA, Inc., 114 F.T.C. 783 (1991) (consent order); Rochester
Anesthesiologists, 110 F.T.C. 175 (1988) (consent order).

32. For example, a survey conducted by the Center for Studying Health System Change found large differences
in Americans' willingness to trade lower health carc costs fcr limits on choice of providers available in the
network, and that many people on both sides of the question had strongly held views. Data Bulletin Number 4

(Fall 1997).

33. Other observers have urged actions to make it possible for much greater numbers of consumers to choose
their health plans directly, rather than having their range of choice defined by their employer. The AMA, for
example, has proposed moving from an employment-based system of health insurance to a system of
individually selected and owned health insurance coverage, in order to permit individuals with varying needs
and preferences to choose the plan that suits them best. As the AMA recognizes, such a system depends on
competition among various plans on price, plan features, and quality, that witl place pressure on plans to
operate efficiently and to lower the price of insurance, as well as to be responsive to individual patients'
concerns about quality. American Medical Association, "Expanding Access to Insurance Coverage for Health

Expenses” (N v. lyvd); American Medical Association, "Rethinking Health Insurance” (Nov. 1998).

34. The Presidential Commission concluded that mote active involvement by public and private group
purchasers and by consumers In demanding high quality services would increase the industry's ability and
willingness to locus on quality improvement. To this end, it recommended development of core sets of quality
measures for health plans, institutional providers, and individual practitioners, and making valid, reliable and

comprehensive comparative quality information widely available/'*1
35. Reportat 3-4. - 1

36. In addition, there are plans to use a government website as a gateway for consumers seeking information on
health care quality.
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FEDERAL TRADE COMMISSION INVESTIGATION OF THE
ALASKA HEALTHCARE NETWORK;, INC.
“WITHOUT MERIT”.

The Alaska Healthcare Network, Inc..(*AHN") should be;shielded from the Federal
Trade Commission (“FTC”) dalenges of unlawful competitive practices since the
physician network: 1) is a "non-cx"usive"sentity "whpite members ..contract individually
with health plans and who may affiliate with other networks, .2)'has never negotiated
prices for the provision of health and medical cafy ‘scrvii&sTwith third party insurance
carriers, 3) hd, not collectively refused to deal with.third party;,carriers, 4) has never
disclosed the fees of competing medical .practices to one ancther, and 5) has met or
exceeded antitrust safety zones or safe harbor ,provisions that would not he contested
under the antitrust lans. Physician service integration through AHN has resulted in
improved quality care, access to multi-specialty-,m'edjcal disciplines, and signiticant
efficiencies that should be analyzed under the njlle\ ofreason.
AV 2 :
A4 .

The FTC should encourage AHN'’s efforts witlji%third patrty ir/;'surance(carriers who do not
have adequate resources to individually contract With physicians and have limited market
penetration in the Fairbanks region. AJIN perfongance of delegated administrative
services at no cost to the carriers and the provision ofiRBRV}S median fee information to
the carriers has been useful and appreciated, According to FTC enforcement policies “a
nctwoik that uses an outside agent to colcct “nd analyze fee data fror physicians for use
in developing the network's fee.,schedule,”.and avoids the sharing of such sensitive
information among the network's physician participants, may reduce concerns that the
information could be used by the noty/ork's physician participants to set prices for
senvices they provide outside the network”. The AIfN median fees provided by an
administrative agent of the network were “considered by the insurance carriers in
preparing their fee offers which were subsequently “messaged” by the non-physician
administrator to the individual AHN medical practices.

Since AlIN is not currently involved inffinancial risk (rto health benefit plan offers risk
conlracling in Fairbanks), it is incumbent .upon-the Network to integrate economically
and clinically to create significant'efficiencies and never to discuss physician tecs or
health plnn fee offers among the AHN physician participants.
V¥

According to FTC antitrust guidelines "physician network joint ventures that do not
involve the sharing of substantial financial .risk may be lawful if the physicians'
integration through the joint ventUre greatos significant efficiencies and the venture, on
balance, is not anti-competitive”. Examples of possible cost savings methodologies
available to physician networks include ‘Improved cost controls, case management and
guality assurance, economies of scae,' a reduced administrative or transaction costs".

AHN creates efficiencies through its group purchasing programs for medical liability
coverage, clinic equipment and supplies, and clinic waste disposal. This economic
integration results in substantive cost savings due to economies of scale and reduction of

P.

02



transaction costs. Further cost savings are available to the AHN affiliated medical
practices if they elect to purchase the Medic computer system recommended by AHN.

AHN is clinically integrating with its affiliated medical practices by implementing
quality care programs and reviewing appropriate service utilization by AHN physicians.

AHN will evaluate individual physician participants’ and the network’s aggregate
performance consistent with clinical guidelines adopted by the network (quality goals and
outcomes). These clinical guidelines impact The treatment'and utilization of services, and
will be used as benchmarks in cvajifating individual “practitioners, and network aggregate
performance. In time, physiciah practice patterns rjiay. ,be" modified based on the
evaluation of AHN's medical director and the'Utilization'Management and Quality

Improvement Committee. .

In cooperation with Aetna US Healthcare, AjiSi‘and;its participating medical practices
arc currently involved in physician credentialmg, case management, pre-authorization of
some medical and institutional services, apd'“trc~pectivc service review. AHN has
developed a formulary which is cost effective, efficacious! and reflects prescribing
patterns by the physicians in Fairbanks. ¢ Vv
Jjyr f

There arc barriers to lully integrating clinical services among the AHN affiliated medical
practices. Differing opinions among physician members regarding the functionality of a
case management information system and. more importantly the amount of capital
($350,000 plus) to purchase an information system necessary to collect and analyze
physician and institutional data on.the™quality;1.cost, quantity, and services provided or
referred by AHN physicians; to perforin: claims processing and adjudication; to monitor
performance of the AHN affiliated medical 'practices and individual physicians against
quality and cost benchmarks, Hx evaluate patient satisfaction. AHN will provide payers
witli detailed reports on the cost and quantity of services provided, and on the network's
success in meeting quality, cost effectiveness, and access goals.

AHN has an agreement with a par}[/.tilme medical director (independent contractor) to
perform quality carc and service utilization activities. The AHN medical director’s
responsibilities (see attached position description) was made available to the FTC and
fully discussed with FTC attorneys by AHN’s Executive Director.

This position paper represents the views of Gary B. Schwartz, MPH who served as Executive
Director of the Alaska Healthcare Network since its establishment in 19% until 21100
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Position:

Qualifications:

Authority:

Responsibilities:

Adopted by the AHN
Board of Directors

FAX NO. 907 456 3346 P o4

LASKA HEALTHCARE NETWORK, INC.

Medical Director

The Medical Director shall be a physician member of Alaska I lcalthcarc
Network, Inc. (AHN) with general knowledge in all fields of medicine
and appropriate managerial skills to make decisions on joint practice
matters effecting the quality and delivery of medical services.

The Mcdica] Director, at the discretion ofthe AHN Board of Directors, is
granted ultimate authority over the development anT implementation of
measures which assure the provision of high quality, cost effective
medical services by the AHN participating physicians. The Medical
Director will report to the Board of Directors.

1 Develop and provide medical supervision and direction O/cr quality
assurance programs, case management, and utilization review activities
undertaken by the AHN Board of Directors and the Quality Improvement

Committee.

2 Provide education to AHN member physicians regarding the efficient
utilization of health care resources and implementation of health care

guidelines.

3 Provide medical expertise and, if necessary, intervention in resolving
difficult or questionable practices with respect to primary carc delivery
and/or specialty referral services.

. Determine the appropriateness of specialty referral, addressing
medical necessity, scope of services, and procedures to be provided
within and external to the network.

5 Provide n.idical authorization (approval or denial) of specialty
referral and claims payment external to the network.

6 Determine financial liability for unauthorized referrals or carc
provided beyond the scope of AHN responsibility.

7. Serve as medical liaison and arbitrator in respect to all AHN third
party contracts where quality and delivery of medical services is
concerned

8 Attend and participate in all meetings of the AHN Members, Board of
Directors, and the Utilization Management and Quality Improvement
Committee as practical and appropriate

9 Develop physician membership criteria for acceptance in AHN and
oversee the development and implementation of the crcdenlialing

program.
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UNITED STATES OF AMEHI1CA
BEFORE FEDERAL TRADE COMMISSION

Iti the Matter of
NORTH LAKE TAHOE MEDICAL GROUP, INC., a corporation.
File No. 981-0261
AGREEMENT CONTAINING CONSENT ORDER TO CEASE AND DESIST

The Fedeml Trade Commission (“Commission™) having initiated on investigation of certain
acts and practices ofNorth Lake Tahoe Medical Group, Inc. ("Tahoe IPA™), hereinafter

sometimes referred to as "proposed respondent,” and it now appearing that proposed
respondent is willing to enter into an agreement containing an order to cease and desist

from those acts and practices, and providing for other relief,

IT IS HEREBY AGREED by and between Tahoe IPA, by its duly authorized officer and
its attorney, and counsel for the Commission that:

1. Proposed respondent North Lake Tahoe Medical Group, Inc. is a corporation organized,
existing, and doing business under and by virtue of the laws of the State of California, with
its office and principal place of business located at P.O. Box 2466, Truckee, California
96160. North Lake Tahoe Medical Group, Inc., also lias traded and done business as North
Lake Tahoe IPA, North Lake IPA, and Tahoe IPA.

2. Proposed respondent admits all the jurisdictional facts set forth in the draft of complaint
here attached.

3. Proposed respondeni waives:
(@) Any further procedural steps;

(b) The requirement thal the Commission's decision contain a statement of
findings of fact and conclusions of law;

(c) All rights to seek judicial review or otherwise to challenge or contest the
validity of tIx: order entered pursuant to this agreement; and

(d) Any claim under the Equal Access to Justice Act.

4. This agreement shall not become part of the public record of the pro reeding unless ad
until it is accepted by the Commission. |f this agreement is accepted by the Commission it,
together with the draft of complaint contemplated thereby, will be placed oil the public
record for aperiod of sixty (60) days and information in respect thereto publicly released.
The Commission thereafter may cither withdraw its acceptance of this agreement and so
notify the proposed respondent, in which event it will take such action as it may consider
appropriate, or issue and serve its complaint (in such form as the circumstances may
require) and decision, in disposition of the proceeding.

http://www.ftc.gov/0s/1999/9903/981026 1nonhiahoeagreei Tieni.htm 3/1/00
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5. Proposed respondent shall submit within thirty (30) days of the date that proposed
respondent signs this agreement, and every thirty' (30) days thereafter until the order
becomes final, areport, pursuant to §2.33 of the Commission's Rules, signed by the
proposed respondent setting forth in detail the manner in which the proposed respondent is
complying and will comply with the order when and if entered. Such reports will not
became part of the public record unless and until the accompanying agreement and order
are acoepted by the Commission for public comment.

6. This agreement is for settlement purposes only and does not constitute an admission by
proposed respondent that the law has beenviolated as alleged in the draft of complaint
here attached, or that the facts as alleged in the draft complaint, other thanjurisdictional

facts, are true.

7. This agreement contemplates that, if it is accepted by the Commission, and if such
acceptance is not subsequently withdrawn by the Commission pursuant to the provisions of
§ 2.34 of the Commission's Rules, the Commission may, without further notice to
proposed respondent, (1) issue its complaint corresponding iniorm and substance with the
draft of complaint here attached and its decision containing the following order to cease
and desist in disposition ofthe proceeding and (2) make information public in respect
thereto. WWhen so entered, the order shall have the same force and effect and may be
atered, modified, or set aside inthe same manner and within the same time provided by
statute for other orders. The order shall become final upon senvice. Delivery by the U.S.
Paostal Service of the complaint and decision containing the agreed-to order to proposed
respondent's address as stated in this agreement shall constitute service. Proposed
respondent waives any right it may have to any other manner of senvice. The complaint
may be used in construing the terms ofthe order, and no agreement, understanding,
representation, or interpretation not contained in the order or the agreement may be used
to vary or contradict the terms of the order.

8 By signing this agreement containing consent order, proposed respondent represents
that the foil relief contemplated by this agreement can be accomplished. Proposed
respondent has read the proposed complaint and order contemplated hereby. Proposed
respondent understands that once the order has beenissued, it will be required to file one
or more compliance reports showing that it hes folly complied with the order. Proposed
respondent agrees to comply with the terms of the proposed order from the date it signs
this agreement. Proposed respondent further understands that it may be liable for civil
penalties in the amount provided by law for each violation of the order after the order

becomes final.
ORDER
1
‘ftaf/for the purposes of this order, the following definitions shall apply:
A. '"Tahoe IPA" means North Lake Tahoe Medical Group, Inc., its directors,
officers, employees, agents, representatives, predecessors, successors, and assigns,
and its subsidiaries, divisions, groups, affiliates controlled by Tahoe IPA, and the

http:/Aww.ftc.gov/0s/1999/9903/981026 1 northtahocagrcement.htm 3/1/00
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respective directors, officers, employees, agents, representatives, successars, ad
assigns ofeach.

B. "Payer" means any person that purchases, reimburses for, or otherwise pays for
all or part of any health care services for itself or for any other person. Payer
includes, but is not limited to, any health insurance company; preferred provider
organization; prepaid hospital, medical, or other health service plan; health
nmaintenance organization; government liealth benefits program; employer or other
person providing or administering self-insured health benefits programs; and patients
who purchase health care for themselves.

C. "Person" means both natural persons and artificial persons, including, but not
limited to, corporations, unincorporated entities, and governments.

D. "Physician” means a doctor of allopathic medicine ("M.D.") or a doctor of
osteopathic medicine ("D.O.").

E. "Participating physician” means any physician: (1) who is a stockholder, owner,
or member of Tahoe IPA,; (2) who has agreed to provide services through Tahoe
IPA; or (3) whase services have been offered to any payer through Tahoe IPA.

F. "Provider" means any person that supplies health care sendees to any other
person, including, but not limited to, physicians, hospitals, and clinics.

G. "Qualified risk-sharingjoint arrangement” means an arrangement to provide
physician services in which: (1) all physicians participating in the arrangement share
substantial financial risk from their participation in the arrangement through: (a) the
provision of physician services to payers at acapitated rate, (b) the provision of
physician services for a predetermined percentage ofpremnun or revenue from
payers, (c) the use of significant financial incentives (e.g., substantial withholds) for
its participating physicians, as a group, to achieve specified cost-conta ament goals,
or (d) the provision of a complex or extended course of treatment thf. requires the
substantial coordination of carc by physicians in different specialties offering a
complementary mix of services, for afixed, predetermined payment, where the costs
of dnet course of treatment for any individual patient can vary greatly due to the
individual patient's condition, the choice, complexity, or length of treatment, or other
factors; (2) any agreement on prices or terms of reimbursement entered into by the
arrangement is reasonably necessary to obtain significant efficiencies through the
joint arrangement; and (3) the arrangement does not restrict the ability, or facilitate
the refhsai, of physicians participating in the arrangement to deal with payers
individually or through any other arrangement.

H. "Qualified clinically integrated joint, arrangement” means an arrangement to
provide physician services in which: (1) all physicians participating in the
arrangement participate in active and ongoing programs of the arrangement to
evaluate and modify the practice patterns of, and create a high degree of
interdependence and cooperation among, the physicians participating in the
arrangement, in order to control costs and ensure quality of the senvices provided
through the arrangement; (2) any agreement on prices or terms of reimbursement
entered into by the arrangement is reasonably necessary to obtain significant
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efficiencies through thejoint arrangement; and (3) the arrangement does no: restrict
the ability, or facilitate the refusal, of physicians participating in the arrangement to
deal with payers individually or through any other arrangement.

I. "Reimbursement” means any payment, whether cash or non-cash, or other benefit
received for the provision of physician services.

n.

IT IS FURTHER ORDERED that Tahoe IPA, directly or indirectly, or through any
corporate or other device, in connection with the provision of physician services in or
affecting commerce, as "commerce” isdefined in Section 4 of the Federal Trade
Commission Act, 15U.S.C. §44, cease and desist from:

A Entering into, adhering to, participating in, maintaining, organizing, implementing,
enforcing, or otherwise facilitating any combination, conspiracy, agreement, or
understanding to:

1 Negotiate on behalf of any physicians with any payor or
provider for physician services;

2. Deal, or refuse to deal, with any payer or provider;

3. Determine or influence any tearms, conditions, or requirements
upon which any physician deals, or is willing to deal, with any
payer or provider, including, but not limited to, terms of
reimbursement; or * ——--------========-=------

4. Restrict the ability of any physician to deal with any payer or
provider individually or through any arrangement outside Tahoe
IPA.

B. Exchanging, or facilitating the exchange of) information among physicians
concerning the terms or conditions, including reimbursement, on which any physician
A iswilling to deal with payers.

C. Encouraging, advising, pressuring, inducing, or attempting to induce any person
to engage In any action that would be prohibited if the person were subject lo this
order.

PROVIDED that nothing in this order shall be construed to prohibit any agreement or
conduct by Tahoe IPA that is reasonably necessary to form, facilitate, ma lage, operate, or

participate in:
a A qualified risk-sharingjoint arrangement; or
b. A qualified clinically integratedjoint arrangement, if Tahoe IPA hes provided ihe
prior notifications) as required by this paragraph (b). Such prior notification must be
filed with the Secretary of the Commission at least thirty (30) days prior to forming,
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facilitating, managing, operating, participating in, or taking any action, other than
planning, in furtherance of anyjoint arrangement requiring such notice (“first wailing
period"), and shall include for such arrangement the identity of each participant; the
location or area of operation; a copy of the agreement and any supporting
organizational documents; a description of its purpose or function; adescription of
the nature and extent of the integration expected to be achieved, and the anticipated
resulting efficiencies; an explanation of the relationship of any agreement on prices,
or terms of reimbursement, to furthering the integration and achieving the expected
efficiencies; and adescription of any procedures proposed to be implemented to limit
possible antico.npetitive effects resulting from such agreements), If) within the first
waliting period, arepresentative of the Commission mekes awritten request for
additional information, Tahoe IPA shall not form, facilitate, manage, operate,
participate in, or take any action, other than planning, in furtherance of suchjoint
arrangement until thirty (30) days after substantially complying with such request for
additional information ("second waiting period”) or such shorter waiting period as
may be granted by letter from the Bureau of Competition.

PROVIDED FURTHER, that nothing in this order shall prevent the Tahoe IPA from
rcfosing to transmit any information to less than all of its participating physicians.
Notwithstanding this proviso, the IPA shall not Tequire, as acondition of transmitting
information to participating physicians or for any omer reason, that any offer by apayer or
provider be made to all participating physicians or to any particular physician.

In.

IT IS FURTHER ORDERED that Tahoe IPA shall:

A. Within five (5) days after the date this agreement is signed by Tahoe IPA, provide
to Blue Shield of California the names and addresses of all participating physicians,
and request from Blue Shield of California the nanmes of all participating physicians
who either have terminated participation, or have given natice of intent to terminate
future participation, in any Blue Shield of California health plan at any time between
January 1,1998, and the date this agreement is signed by Tahoe IPA.

B. Within ten (10) ilays after Tahoe IPA hes received from Blue Shield of California
the names and addresses requested in accordance with Paragraph 111. A. ofthis
agreement, give notice of the requirements of Paragraph I11.C. of this agreem/mi to
any participating physician who cither has tenuinuted participation, or hes given
notice of fliturc intent to terminate participation, in any Blue Sltield of California,
health plan at any time between January11,1998, and the date this agreement is
signed by Tahoe IPA.

C. Within twenty (20) days after Tahoe IPA hes received from Blue Shield of
California the names and addresses requested in accordance with Paragraph [11.A. of
this agreement, terminate the participation in Tahoe IPA of any physician who either
haes terminated participation, or hes given notice of intent to terminate future
participation, in any Blue Shield of California health plan at any time between
January 1, 1998, and the date this agreement is signed by Tahoe IPA. unless any
such physician:
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1 who has terminated participation in any Blue Shield of
California health plan, attempts in good faith to reestablish such
participation for a period of at least six (6) months thereafter, or

2. who has given notice of intent to terminate future participation
in any Blue Shield of California health plan, rescinds in writing
such notice and continues such participation for a period of at
least six (6) months thereafter.

V.

IT ISFURTHER ORDERED that Tahoe IPA shall:
A. Within thirty (30) days after the date on which this order becomes final:

1 Distribute by first-class mail a copy of this order and the
complaint to each participating physician, officer, director,
manager, and employee, and to each payer enumerated in
Attachment A to this order; and

2. Revise the Provider Services Agreement so thet it isin
conformance with the provisions of this order.

B. Terminate any agreement or contract with any payer for the provision of
physician services that does not comply with Paragraph 1. of this order at the earlier
of: (1) the termination or renewal date (including any automeatic renewal date) of
such agreement or contract; or (2) receipt of awritten request from a payer to
tenminate such agreement or contract.

C. For aperiod of five (5) years after the date this order becones final:

1 Distribute by iirsi-class mail a copy of this order and the
complaint to each new participating physician, officer, director,
manager, and emplojee within thirty (30) days of his or her
admission, election, appointment, or employment; ad

2 Annually publish in an official annual report or newsletter sent
to all participating physicians, a copy of this order and the
complaint with such prominence as is given to regularly featured

articles.
V.

IT IS FURTHER ORDERED that Tahoe IPA shall file verified written reports within sixty
(60) days after the date this order becomes final, annually thereafter for five (5) years on
the anniversary of the date this order becomes final, and at such other times asthe
Commission may by written notice require, setting forth in detail the manner and form in
which it lias complied and is complying with the order In addition to any other information

hrtp7//\vww.fir gov/os/ 11199/9903/9810261 northtuhocngreemem.htm 3/1/00



03/01/00  16:53 ©503 224 6740 OOONEY k CREW 21017/1119
North Lake Tahoe Medical Group, Inc. - Agreement Page 7 of9

that may be necessary to demonstrate compliance, Tahoe IPA shall include in such reports:
(1) information identifying each payer that has contacted Tahoe IPA for the purpose of
contracting for physician services, the terms of any contract the payer was seeking with
Tahoe IPA, and Tahoe IPA's response to the payer; (2) information sufficient to describe
the manner in which participating physicians share financial risk in each qualified non-
exclusive risk-sharing arrangement in which they participate; and (3) copies ofthe minutes
of Tahoe IPA's annual meetings.

VI.

IT IS FURTHER ORDERED that Tahoe IPA shall notify the Commission at least thirty
(30) days prior to any proposed change in Tahoe IPA, such as dissolution, assignment, sde
resulting in the emergence of a successor corporation, the creation or dissolution of
subsidiaries, or any other change in Tahoe IPA that may affect compliance obligations

arising out of this order.

VIL.

IT IS FURTHER ORDERED that, for the purpose of determining or securing compliance
with this order, Tahoe IPA shall permit any duly authorized representative of the

Commission:
A. Access, during office hours and in the presence of counsel, to inspeci and copy all
books, ledgers, accounts, correspondence, memoranda, calendars, and other records
and documents in the passession or under the control of Tahoe IPA baling to any
matter contained in this order; and

3. Uponfive (5) days' notice to Tahoe IPA, and without restraint or interference
from it, to interview officers, directors, or employees of Tahoe IPA.

VIIL.
FT'IS FURTHER ORDERED that this order shall terminate twenty (20) years from the
date this order becomes final.
Sgred this day of , 1998,

NORTH LAKE TAHOE MEDICAL GROUP. INC.

J. Christden Richards, M.D.

President

COUNSEL FOR NORTH LAKE TAHOE MEDICAL GROUP, INC.

Joel Goldman

COUNSEL FOR FEDF.RAJ TR.ADE COMMISSION
Paul J. Nolan
Matthew D. Gold
Kcny OBrien
Daniel KotcheD
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APPROVED:

David R. Pender

Deputy Assistant Director

Bureau of Competition

Jeffrey Klurfeld

Director

San Francisco Regional Office

Richard Feinstein

Assistant Director

Bureau of Competition

Willard K. Tom

Deputy Director

Bureau of Competition

William J. Baer

Director

Bureau of Competition

Attachment A
Admar Corporation
Barton Memorial Hospital
Blue Shield of California
Blue Cross of California
CCN
First Health (Affordable Healthcare)
Health Net
Hometown Health Plan
Interplan Corporation
Multiplan
MMC/Cigna

Mutual of Omeha
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PacifiCare
School Insurance Group
. Mary's Health Network
Tahoe Forest Hospital

USAMCO
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Response to comments by
Gordon Evans
HIAA

2/22/00

Evans: "Quality isnot the driving force behind the physician collective
bargaining movement -- it's economics.

Fact: If this bill were only about financial concerns, a doctor's contract
with a health benefit plan would be about half a page long. Certainly,
financial concerns are a part of any contract. However, this involves the
overall care of patients. This isabout giving physicians some leverage to
preventthe intrusion of a giant third party into the sacred
physician/patient relationship.

Evans: "Legitimate mecnanisms already exist within the boundaries of
currentantitrust law under which health care providers can and
so collaborate and negotiate with health plans, patients, and
others on clinical or quality of care issues or other concerns
they may have regarding the impact of managed care on the

quality ofcare.”

Fact: Currently, physician organization is expensive, complex, and often
not logistically possible.

Organization makes the physician sacrifice his professional independence
and deprives patients of choice of delivery setting.

If physicians organize there is no legitimate means to determine if the
group is organized in a manner which meets FTC requirements for
negotiation. Moreover, the costs of obtaining a legal opinion that can't
provide any guarantees can easily run into six figures even before the

group is functional.

Even if the group does meet FTC standards it doesn't prevent the plan
from threatening the group with an antitrust action, resulting in six figure
legal fees and the achievement of the plan's ultimate goal -- ceasing
physician negotiations.



Evans: "Consolidation among health plans has been and continues to be
subject to rigorous antitrust scrutiny, at both state and federal

levels."

Fact: Under this legislation physicians would yet be subjt <: to FTC
scrutiny as well as scrutiny by the Commissioner of Labor and Work force

Development and Alaska's Attorney General.

Evans: "Antitrust waiver legislation isanti-competitive and would raise
costs for health care programs...”

Fact: In talking to several third party payers who want to do business in
the State of Alaska, they talk about the efficiencies of utilizing the services
of an authorized third party to help them build a network. Therefore
providing an antitrust exemption to allow authorized third parties to help
health benefit plans enter the market would offer consumers more choices

and be pro competitive.

As an example of how uncompetitive the current oligopsonic medical
health care market is when it comes to individual physician contracts,
many insurance contracts offer a "take it or leave it" approach. Contracts

are non-negotiable.

When physician networks do fully integrate and evolve into an entity that
can wield some power in the market, the health plan refuses to negotiate
with the network and begins to break it apart into individual physicians
who can again be bullied into accepting one-sided contracts. A recent
memo from Aetna U.S. Healthcare in California contained the following
language: *In order to participate directly in All Aetna U.S. Healthcare
products you will need to withdraw your affiliation with any/all Aetna U.S.

Healthcare contracted IPAs and Medicaid Groups.’

Evans: "Legislation at either the state or federal levels will be costly.
...health care premiums in the private sector would increase

by 6 to n percent”

Fact: The study in which Evans based i is projected increase on was done
by Charles River Associates in June of 1*99 (see attached study). If one
reads the study carefully, particularly the first several pages, it is evident
that the conclusions are based on numerous assumptions which cannot be
supported by any firm data because that data does not exist,

However, for the sake of argument, if we took 8% as a mid point, that
would mean that physicians component of total health care expenditures
would need to increase by 50% (physicians charges currently represent
approximately 16% of total health care expenditures). It isdoubted that



this hypothetical 50% increase in physician charges would pass muster
wit* .ie State Attorney General and Commissioner of Labor.

Page 9, paragraph two of the study, attributes most of the projected
increased health care expenditures to an increase in utilization. This
presumably assumes that physicians woula be successful in negotiating
away any utilization review. This argument is flawed by simpiy locking at
United Health Care's scrapping of their internal utilization review
procedure regarding their review of medical treatment decisions made by
the physicians providing the care (see attached news article). United
Health Care was spending upwards of £100 million/year on the review
process. Such a review process still has merit but it must be targeted to
only those situations that warrant appropriate internal utilization review.

Negotiations allowed for in this bill are voluntary. The health plan doesn't
even have to come to the table. The negotiations are non-binding. Either
party can stop at any time without penalty, and the health plan remains
free to contract with or offer different terms and conditions to individual

physicians.

Remember, the Attorney General must ensure that there is adequate
competition remaining in the marketplace. So any group of physicians
asking permission to negotiate with a plan cannot be so large or contain
such a large component of a particular specialty so as to eliminate
competition in the market.

Evans: "The Texas legislation allowed physicians to strike or boycott.”

Fact: Article 29.10 of the Texas law states: ™ othing contained in this
chaptershallbe construed to enable physicians tojointly coordinate any
cessation, reduction, or lim itation ofhealth care services\m

Evans: "Physician collective bargaining legislation is opposed by the
chairman of the Fedeial Trade Commission, Robert Pitofsky, who says that
conferring a labor exemption on physicians would merely grant them
broad immunity to present a unified front when negotiating price and
other terms of dealing with health plans, without any efficiency benefits
for consumers or any regulatory oversight to safeguard the public

interest.”

Fact: The FTC Chairman Pitofsky (appointed by President Clinton) has
traditionally opposed permitting independently practicing physicians to
collectively negotiate under the National Labor Relations Act. However,
this issue is irrelevant to this legislation because it does not permit or
require mandatory collective bargaining under the NLRB; nor does it and
does not permit physicians to organize as a union or any other labor



organization under the NLRA. Instead, this legislation allows physicians
to jointly negotiate with health plans under limited circumstances - a
process that is voluntary and non-binding.



Alaska State Legislature
Senator Pete Kelly

Interim

119 N. Cushman St. Suite 201
Fairbanks, /.K 99701

Phone: (907) 456-8161
Fax:(907) 451-9293

Session

Capitol Building, Room 510
Juneau, Alaska 99801
Phone: (907)465-2327
Fax:  (907) 465-5241

Senate Bill 256

An Act relating to regulation of managed health care and
allowing physicians to collectively negotiate with a health care
insurer that has substantial market power

Senate Bill 256 attempts to level the playing field for Alaska’s patients and the physicians who
care for them.

In aperfect world, equal bargaining power would exist between the medical care providers and
the health insurers. Big hospitals have more equal bargaining power with the health insurers than
the typical Alaskan physician in asolo or small group practice. Obviously, agross inequity in
bargaining power exists and there is no conceivable way any health insurer will bargain with an
individual doctor regarding individual contract provisions other than on atake it or leave it basis.
The resultant effect is physician service contracts heavily weighted in favor of the insurance
company. The bottom line is that, in many respects, this adversely affects the care that patients
receive. For example, requiring a physician to use alower cost treatment when a higher cost
treatment may be medically necessary or preventing a physician from discussing alternative

treatments.

Independent, competing physicians are prevented from any collective action by the federal anti-
trust laws to which, ironically, the insurers are not subject. This fact plus the market
concentration of health insurers causes the imbalance in bargaining power. With insurers having
such a high degree of leverage, abalance of interest no longer exists in the market for health care

delivery and finance.

Senate Bill 256 can permit independent, competing physicians to collectively negotiate with
health insurers in regard to the provisions of physician services contracts to provide quality
health care to Alaskans. When the provisions set forth in SB 256 are met, behavior that would
otherwise violate the anti-trust laws will be exempt from antitrust scrutiny. The test for
qualifying exemption varies depending on the identity of the party performing the action in
question. But SB 256 will still prohibit a group of independent competing physicians from
striking or otherwise engaging in activities that would result in a boycott.



“STATE ACTION DOCTRINE”
WHAT IS IT?

The most important concept for Alaska’s doctors going into the next millennium.

It allows independent, competing physicians to jointly negotiate terms of
physicians services agreements with the insurance comoanies without violating

federal anti-trust laws.
It can only be created by an Act of Inc State Legislature that:
1) Clearly establishes a state policy;

2.) Clearly describes the situation™®) in which it may occur (e.g., dominance
in the marketplace by an insurer);

3.) Clearly establishes active state oversight of the process; and

4.)  Clearly defines the process and who needs to represent the doctors in
such negotiations.

It creates a more fair and equitable negotiating process between doctors and the
large and powerful insurance companies.

It gives doctors the ability to protect their patients.

TEXAS passed a STATE ACTION DOCTRINE hill, which was signed into law
by Governor George W. Bush this past June.

There are numerous other states considering similar legislation.
WHAT IT ISNOT!

IT ISNOT a union creating device.

IT ISNOT Caollective Bargaining. (Only employed physicians and residents can
collectively bargain with their employer.)

IT ISNOT MANDATORY for either a doctor or for an insurance company.

IT ISNOT A MECHANISM THAT WOULD ALLOW A DOCTOR OR
DOCTORS TO STRIKE OR ENGAGE INABOYCOTT.



What Can Alaska’s Doctors Do at this
time In regards to joint negotiation with
Insurance Companies

NOTHING without being in violation offederal anti-trust laws.

* NOTHING means thatyou may not discuss the terms of an
insurance company physician services contract with any
colleague with whom you are in competition. (The Federal
Government has defined your com petition as any doctor within

a certain geographic area, which in some circumstances could

be the entire state.)

NOTHING certahly means thatyou can not discuss your fees

with any colleague. (However, insurance companies do this

legally on aregular basis.)

NOTHING means you can not discuss norrecommend signing
ornot signing any insurance company physician services

contract with any colleague with whom you are in competition.

WHATI CANBE DONE TO LEVEL THE

PLAYING FIELD?

Change federal anti-trustlaw— HR 1304 is such an attempt but

is likely to languish for 3 or 4 years before Congress takes

action.

 Pass alLaw in Alaska creating a “State Action Doctrine”.



M laska State Medical Association
4107 Laurel Street » Anchorage, Alaska 99508 « (907) 562-0304 « (907) 561-2063 (fax)

February 18,2000

Honorable Mike Miller
State of Alaska

Senate
State Capital, Room 119
Juneau, Alaska 99801-1182

RE: SB 256-“Faimess in Health Care Contracting”

Dear Senator Miller:

The Alaska State Medical Association (ASMA) represents Alaska’s patients and the physicians who
care for them. Thank you for this opportunity to testily on SB 256. It was ASMA, among other
organizations, that represent physicians that sought the introduction of this bill.

Attached you will find acopy of asectional analysis of SB 256. In this analysis you will see that
ASMA strongly supports the enactment of this measure. However, several amendments are
;uggested. The major amendment would be to have this act apply to all types of health plans and
notjust those insured by health care insurers in Alaska. This suggestion would mean that
physicians would also be allowed tojointly negotiate with large self-insured plans as well. (ASMA
has already had discussion about this matter with Senator Kelly’s staff prior to the introduction of

SB 256).

SB 256 would create a more fair and equitable negotiating process between doctors and the large
and powerful insurance companies. This is not a measure that would allow doctors to strike or

engage in anv boycott of services.

ASMA urges you to support SB 256 witii the amendments suggested.

Sincerely,

BY: Peter Lawrason, MD, President
FOR: Alaska State Medical Association

CC: Sen. Pete Kelly

JIJkms



Senate Bill 256
“Fairness in Health Care Contracting”
Sectional Analysis

Section 1

This section adds those provisions of any physician services contract that are either
required or currently prohibited. The purpose, theoretically, for this section is to
provide consistency with the provisions ol HB 211 (Regulation of Managed Care)
pertaining to physician services agreements. By including this section, the same
requirements are in place for physician services contracts arrived at throughjoint

negotiations.

AS21.42.175 is not stated correctly in that if would require the disclosure in each
contract all of the rates of compensation for aH providers with whom the health care
insurer contracts. The intent is to have the contract clearly state the rate of
compensation for the physician who is the party to that contract only. It should read

as follows:

“(4) clearly states the rate and method of compensation for each group
managed care health plan for which the health care provider is to provide

health care services for the covered persons;”

It is expected and desired to have SB 256 amended so that it covers negotiations with
self-insured groups as well. When this happens, it is suggested that Section 1 not be
in the form it currently is in. Those provisions in Section 1should be included in a
section under AS23.50. Perhaps, they could be included in AS23.50.025 a new
section titled “ Contract Provisions”. The change in this “lead in” language could be
changed to reflect the all inclusiveness (insured and self-insured plans) desired by
using the term “health benefit plan” instead of the term “managed care entity”. The
term “health benefit plan” is defined in AS21.54.500 (15) and appears to include both
insured and self-insured plans. (Other editorial changes would need to be made to

reflect this change as well.)

Section 2

AS23.50.010

AS23.50.010 articulates the reasons for the Legislature to set policy to allow joint
negations between a group of competing physicians and a health insurance

company.



AS23.50.020

AS23.50.020 (a) enumerates those items which may be the subject ofjoint
negotiations. Those items include clinical practice guidelines and coverage
criteria; respective liability of physicians and health care insurers; administrative
procedures that include methods and timing of payments to physicians; resolution
despute procedures; patient referral procedures; application of the reimbursement
methodologies to be used; quality assurance programs; utilization review
procedures; and criteria for the selection and termination of participating
physicians. Note that this subsection does not allow for negotiation of fees or
payments. AS21.050.020 (b) prohibits joint negotiation for those fee or payment
related items unless the conditions of AS21.050.020 (c) are met.

AS21.050.020 (b) prohibits joint negotiations involving fees or prices for
services; the conversion factor in aRBRVS type payment methodology; amounts
of discount on the physician’s services; and dollar amounts for a “ capitation”
basis of payment. However, it still allows physicians tojointly and collectively
petitions the government for a change in law that provides for payment to doctors

under agovernmental program (e.g., Medicaid).

The exception is made to allow forjoint negotiation for those fee items listed in
AS21.050.020 (b) when a health insurer has “ substantial market power”.
AS21.050.020 (c) detines substantial market power when an insurer has more
than 15% of the market place as measured by the number of people covered.
Included in the numbers of people covered are those covered under Medicare and
Medicaid if an insurer provides any claim payment services for the government
for those programs. The concept is based in that all “bodies” covered and threats
ofnot contracting with a certain physician are based on the deleterious effect on a
physician’s practice by removing those patents from his/her practice.

Enumerating the persons covered may be difficult for the Division of Insurance.
In fact, it is impossible for the Division of Insurance to compel self-insureds to
provide it with those data. In one state currently addressing the State Action
Doctrine exception issue (California), it is being considered tojust require all
health plans to negotiate with physicians without having to prove the “substantial
market power” percentage. (Obviously this would allow physicians to still jointly
negotiate and under active state oversight). The reason for this is that it is clear in
California that less than 10 health plans dominate its market place. It is perceived
that less than 6 health plans dominate Alaska’s marketplace. One suggestion
would be to make the negotiations a requirement but with a*“rebuttable
presumption” that a particular health insurer could make that it does not have
“substantial market power” as defined as a market share that exceeds 15%.

AS21.050 (d) sets out the criteria for how those collective rights are to be carried
out by the physicians jointly negotiating. The core provision is that negotiations
arc to be conducted through an “authorized third party” who will negotiate on

behalf of the physicians who havejoined together for that purpose. Conceivably,



that person acting as the authorized third parly representative could be an IPA, a
lawyer, a physician, aspecialty medical society, a local medical association, a
state medical association, etc. It is presumed a contractual relationship will exist
between the represented physicians and the authorized third party that
memorializes the obligations and requirements o f the parties. This subsection
states that the physicians who have joined for the purpose of negotiation may
communicate with their authorized third party about terms and conditions, which
are to be negotiated. The authorized third party is the sole person who is to
negotiate on behalfofthe doctors. Subsection (5) of this section may provide
some confusion in that it would appear to defeat the purpose of thejoint
negotiations. The intent of subsection (5) is to provide, for example, for different
rates of reimbursement to be included for different specialties. (For example,
anesthesiologists are typically reimbursed in a different manner than a surgeon
and both may be in the same group of physicians engaged injoint negotiations.)
Generally, an authorized third party may not represent more than 30% of the
physicians in aparticular geographic area. However, if an insurer or health plan
has 5% or more market penetration in a geographic area, then an authorized third
party may represent more than 30% of the physicians. Obviously, the concent
would be that physicians represented in great numbers would dictate the terms of
acontract to an insurer or health plan. By the same token, for example, it would
be unfair for a specialist, who is the only one in a particular area, not be able to
join with other physicians tojointly negotiate. This is an area that active state
oversight would be necessary so that a fair result for the general public would be

the outcome.

AS21.050.020 (e) sets out what a person desiring to act as an authorized third
party needs to do in order to act in that capacity. In short, the authorized third
party needs to register with the Commissioner of Labor and Workforce
Development. That registration requires an identification of the authorized third
party and how that person intends to operate. It is presumed that this would
include a detailed plan of operation along with the contract that it has entered into
with the group of physicians to be represented. This must be done for each
physician service contract that the authorized third party wishes tojointly
negotiate on behalf of the physicians represented. The efficiencies or benefits that
are expected to be achieved must be identified. The authorized third party is
required to report to the Commissioner of Labor if a health care insurer or health
plan declines to negotiate or terminates a negotiation within 14 days of receiving
that decision. Also, if an insurer or health plan fails to respond within 14 days of
areguest for negotiation, that fast also needs to be reported to the Commissioner.

AS21.050.020 (1) requires the Commissioner, with the advice of the Attorney
General, to either approve or disapprove a negotiated contract within 30 days of
when it is presented. If it is disapproved, the Commissioner must give a written

explanation of the deficiencies and how they could be corrected.



AS21.050.020 (g) prohibits the physicians represented from acting together in
response to areport from their authorized third party regarding its discussion or
negotiation with a health care insurer or health plan. The authorized third party
has a duty to warn the physicians represented of the potential of legal action under
state and federal anti-trust laws for exceeding the authority granted by this

measure.

AS21.050.020 (h) limits the terms of any contract negotiated to 5 years. It is
expected that terms of actual contracts will be for less than 5 years.

AS21.050.020 (i) keeps all documents relating tojoint negotiations, that would
come from both the physicians and insurers or health plans, confidential and not

subject to public inspection.

AS23.50.030

AS23.50.030 creates a fee mechanism to cover the State’s cost of providing its
active oversight of thejoint negotiation authorized by this bill. The fee is to be
reflective of the actual costs that the State incurs. The Commissioner sets the fees
by regulation and must report on the fees each year to the Office of Management
and Budget. At least one other state in dealing with a“State Action Doctrine”
exception (California) charges the regulatory costs to the health care insurers and
health plans on apro-rata share based on their market share. Theoretically, the
cost should be the same without regard to who pays it. |f the physicians pay it via
their authorized third party, then they will negotiate sufficient payment levels to
cover that cost. Conversely, if the insurers and health plans pay it, then they will
negotiate a sufficiently lower payment level to cover that cost. The issue is what
is the most efficient and fair method to cover the cost. Obviously, the physician
community will not be supportive of a fee mechanism that requires apayment
upfront only to have an insurer decline to negotiate and not receive any refund.

AS23.50.040

AS23.50.040 allows the Commissioner of Labor and Workforce Development to
adopt regulations to implement this law.

AS23.50.099

AS23.50.099 is the definition section and contains the definition of the terms

“authorized third party”, “commissioner”, and “ health care insurer”. These

definitions are straightforward and unambiguous. This section will be expanded
if the SB 256 is amended to also include self-insured health plans. For example,
the term “health benefit plan” would need to be defined as it is in AS 21.54.500

(15).

Section 3



This seciion is needed to provide forjoint negotiation by physicians under the “ State
Action Doctrine” exemption under Alaska’s laws pertaining to competitive practices

and regulation of competition.
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Antitrust Relief

Egregious Contract Clauses
The Campbell bill would allow physicians to jointly negotiate against such clauses

The "Cheapest” Care
This clause allows the plan to restrict care to the cheapest treatments, not the best or most appropriate for the

patient.

“Medical necessitymeans the SHORTEST. LEAST EXPENSIVE, OR LEAST INTENSE LEVEL
of treatment, care or service rendered, or supply provided, as determined by us [health plan], to
the extent required to diagnose or treat an injury or sickness. [Emphasis added] (American

Medical Security, Inc., plan supervisor and administrator for self-funded employee benefit plan)

The “Fall Guy”
Health plans shift liability to physicians for patient harm caused by the plan's own actions. Taken together

these three clauses effectively require physicians to comply with the plan's decisions and policies - that directly
affect the quality of patient care - wl >eihe plan avoids legal liability for them.

“Provider agrees to participa.te in, cooperate with and comply with all decisions rendered in
connection with [health plan’s] Utilization Management Program..."

"Provider agrees to render Covered Services to Beneficiaries...in accordance with... the clinical
quality of care and performance standards that are professionally recognized andor accepted by

[health plan]." - not necessarily the physician

“PROVIDER SHALL BE SOLELY RESPONSIBLE for the quality of Covered Services rendered to
beneficiaries.” [Emphasis added]

(Independence Blue Cross p. 2, Clause 1.13, p.4, Clause 2.2(a), and p.ii, Clause 2.7 and 2.10)

Pass The Buck
Health plans shift responsibility to physicians for their own breaches of confidentiality.

“Provider agrees to defend, hold harmless and indemnify Company and its officers, shareholders,
employees, agents and subagents from any and all claims, causes of action, lawsuits, liabilities,
damages and expenses ...arising from or relating to any release or disclosure MADE BY
COMPANY...”[emphasis added] (Wellmark Blue Cross/Blue Shield of lowa p. 10, clause 10.4)

The Great “Unknown"
Physicians are forced to agree to terms without knowing what they will be. In this example, the health plan

would force a physician to participate in a plan without knowing the type of plan, the rules and procedures, the
number of patients, the payment, etc.

"Company reserves the right to introduce new Plans during the course of this agreement.
Provider agrees that Provider will provide covered services to Members of such Plans under
applicable compensation arrangements detei mined by company.” (Aetna Specialist Physician

Agreement, clause 8.2)
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Our Way or the Highway!
Health Plans can unilaterally change the contract terms at any time without physician consent:

"BLUE CROSS has established a Utilization Review (UR) program which shall seek to assure
that Hospital Services or Medical Services provided to Members are Medically Necessary. The
Utilization Review shall follow the procedures described on Exhibit C, attached to and made part
of this Agreement. BLUE CROSS may change UR procedures by delivering amendments to, or a
replacement for, Exhibit C at least thirty (30) days prior to implementation.” (Blue Cross of

California Prudent Buyer Plan, clause 7.1)

Surprise!
Changes can be made at any time without notice:

“Provider agrees: a) To participate, as requested, and to abide by Company's utilization review,
patient management, quality improvement programs, and all other related programs (AS
MODIFIED FROM TIME TO TIME) and decisions with respect to all members." (Aetna Specialist

Physician Agreement, clause 4.2)

No competition
Health Plans prevent physicians from accepting any new patients from competing health plans.

“To prevent discrimination against Company or its members, for such time as provider declines to
accept new members as patients, provider shall not accept as patients additional members from
any other health maintenance organization." (Aetna proposed Primary Care Physician

Agreement, paragraph 1.2)

"Lemon Laws”
Health Plans insist upon contracts that do not disclose essential terms- one way is to refuse to disclose

reimbursement rates and better yet, retain the right to change them at any time:

"Company shall... pay Provider for [services] rendered to Members in accordance with: (a) the
THEN-CURRENT Company Reasonable, Equitable Fee Schedule (REF); or(b) the
compensation arrangement THEN iN EFFECT as applicable to such Member’s Plans; either of
which may be modified from time to time by company.” [Emphasis added] (Aetna Specialist

Physician Agreement, clause 3.1)

Patients - Don’t Bother Asking!
Gag practices prevent physicians from discussing treatment options with their patients if there is a chance that

the health plan won’t pay:

“Provider shall not provide or threaten to provide inferior care or imply to members that their care
oraccess to care will be inferior due to the source of payment.” (Aetna Specialist Physician

Agreement p. 2, clause 1.2)

Return to regular version

Published Feb 32000
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A merican Medical Association
Physicians dedicated to the health of America

Memo to: Executive Directors
State Government Affairs Contacts
State Medical Societies
National Medical Specialty Societies

From: Ross N. Rubin, Vice President
Legislative Affairs

Rebecca A. Cemy, Director
Division of State Legislation

Date: February 17, 1999

Subject: AMA Model State Legislation on State Action Doctrine

As you know, one ofthe main focuses ofthe Association has been to identify strategies
to help physicians achieve greater bargaining leverage against health plans. This is
particularly important in the current health care market, where health plans have amassed
enough market leverage to virtually dictate the terms ofthe contracts they offer
physicians. To many physicians, the "strength in numbers” derived from coming
together to negotiate fets and other contractual terms is the most obvious way to acliieve
favorable contracts with health plans. The antitrust laws, however, present a major
roadblock to physicians, in that they prohibit physicians from coming together to bargain
collectively with health plans and other payers.

At the June 1998 meeting, the House of Delegates adopted Resolution 258. Resolution
258 called upon the Association to develop a negotiating unit, within organized medicine
and with no affiliation with national trade unions, free of antitrust constraints for all of its
members in order to help level the playing field with health care payors. At the
December, 1998 meeting, the House adopted Board of Trustees Report 14, which in part
calls upon the Association continue to identify ways in which collaboration by physicians
can benefit the public and to inform antitrust enforcement agencies ofthese findings. In
addition, Board of Trustees Report 14 asked the Association to examine the feasibility of
drafting model state legislation and, if appropriate, draft such legislation for
dissemination. The AMA Council on Legislation consideredand approved model state
legislation on tre state acaon doctrire at itsJanuary 199 nestang.  TheAMA Board of
Trustess adopted ttemodel state legislationduring itsFebruary 1999 mestarng.

Enclosed you will find 1) a summary ofthe state action doctrine as it pertains to
collective negotiation among physicians, including a discussion ofthe Washington state
law on this issue, and 2) model state legislation relating to state action doctrine recently
approved by the AMA’s Board of Trustees. Please feel free to contact Ross Rubin at
(312) 464 - 4040 or Rebecca Cemy at (312) 464 - 4503 with any questions you may

have.



STATE ACTION DOCTRINE

The American Medical Association has been working to develop a collective bargaining
unit, recognized under the National Labor Relations Act (NLRA), to provide a
professionally grounded entity for physicians eligible to organize under that Act. The
Association is also continuing to suppoit federal legislation to amend the antitrust laws to
allow physicians not eligible under the NLRA. Itis expected that Representative Campbell

will rei/Jtroduce his bill soon.

There is, however, an interim step that in some cases can permit independent physicians to
negotiate with plans. This step is based on a line of cases that creates a “state-action

doctrine™ under the antitrust laws. (Parker v. Brown).

Summary of the State Action Doctrine

The state action doctrine was first set forth in a 1943 Supreme Court decision in Parker v.
Bromn. In general, it states that the antitrust laws do not apply to0 action by d state
operating in its sovereign capacity, or 10 private conduct compelled or approved by
the state. IN other words, where the requirements of the state action doctrine are met,
behavior that would otherwise violate the antitrust laws wiil b¢ exempt from antitrust

scrutiny.

The test for qualifying for the exemption varies, depending on the idenL.y ofthe party
performing the action in question:

1 Where the party is a state legislature or a state court, the exemption is complete,
and no further inquiry is required;

2. Where the party is a state agency or local government official, further inquiry is
required with respect to whether the action in question followed "clearly
articulated and affirmatively expressed state policy;” and

3. Where the party is a private party, the test for qualifying for the state action
exemption is the strictest. In addition to having to comport with the “clearly
articulated and affirmatively expressed state policy” spelled out above; the
action must be subject to "active state supervision.” In other words, the state
must, INpractice exercise some degree of independent judgment or control
over the activity. Passive or theoretical power ofa state to review private action

will be insufficient to meet this standard.

|
Collective Negotiation Among Physicians Under the State Action Doctrineg

Independent physicians fall into the category of private party. Therefore, actions taken by
physicians that would ordinarily be illegal under the antitrust laws - in this instance,
collective negotiation with health plans - will be exempt from antitrust scrutiny only tothe

American Medical Association
Division of State Legislation



extant that the aotamity campor ts with the requilrements laidout above 1In item3.
Specifically, the antitrust laws will not prohibit independent physicians in a particular state
from negotiating collectively with health plans where:

= The relevant state has a “clearly articulated and affirmatively expressed state
policy” that permits independent physicians to negotiate collectively with health

plans.

The most obvious way for a state to lay out this policy is through iegislation.
Ifa state has on its books legislation specifically stating that physicians may
negotiate collectively with health plans, then the first requirement for the
state action exemption will be satisfied. [Hshouldbe noted ttet tte
intradLctaon ofa kil tretpermints Independentphysicians to regoaate
ollectnelywith healthplans isbound togererate a crtair. degree of
antroarsy. This ishecause such lagsslaticnwill beperceivedas opening
the door toactmvity ttetwi Il have anta-acopetatave effects ttetwall ulanately
harm tre conauner. Far. eamle, attacsofsuch laislatsaanmightargue
thatal loming Indepadentphysicians to negotaate ool lectnelywrth health
plarswilll berefrghysicians by helping them o keep treirfees o, butwall
harm consurers ntrathigherfeeswill trarslate into higherpremiums.
Artacsmight alsopoint to tte ndkofphysicians engaging inboyaott
adtmity, where the healthpllans do not respondfavorably to tte termsand
adraas treghysiciansdemand inthe course of tte cllectine
regoiatias. This, 1, couldhave a negative Inpact on consurers, who
might not be able tossaure medical servicsswhen needed.  Conseguentdly, ©
Inoreese itsdhance ofpessage, such lagislationmust be carefully orafted,
pointing out thepossiblepro-competative reasonsfor al lovingphysicians to
regotaate ool lectinvelywith healthplas.  leshouldalso cotainprovisions
thatprovide reassurance 1o lagislators thet boyoott actty, or other activity
that causes diractharm 1o tte consuner, walll not gualrfyfor antxtrust
exanpton

= The collective negotiations between physicians and health plans must be subject to
“active” state supervision.’

Although legislation should include a provision that gives a state body the
authority to oversee physicians’ collective negotiation activity, the mere
inclusion of such language in a state statute will not be enough to constitute
“active” state supervision. The state body must, in practice, review the
negotiations, which might include following certain procedures that give the
state body input into the negotiations themselves. A sound way to ensure

1 that a state body has active oversight over the negotiations is to incorporate
within the legislation certain duties ofthe state body in the course of
physician negotiations. This way, negotiations can not go forward and be in
compliance with the law unless the state body performs certain functions

and, hence, is actively involved.

American Medical Association
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The Washington Example

Before moving directly into possible model legislation, it is helpful firstto look at
legislation that was passed in Washington state in 1995. This legislation was designed to
provide independent physicians with increased negotiating power with health plans. The
legislation serves as a good starting point with respect to drafting language that, when
implemented, yields a paradigm in which physicians Cal collectively negotiate with health
plans on certain issues without being subject to the antitrust laws. HOWeVver, the
Washington 1aw has one major shortcoming for our purposes, and that is that it
specifically excludes collective negotiation over fees from state action exemption.
Consequently, while model legislation will borrow many ofthe provisions of the
Washington statute, it will reach further to encompass collective negotiations over fees in

identified circumstances.

In summary, the provisions of the statute are organized to address the following issues, in
order:

1. The policy reasons for permitting collective negotiations in certain
circumstances, and for disallowing collective negotiations in others.

2. The terms and conditions over which physicians may collectively negotiate with
health plans

3. The terms and conditions over which physicians may not collectively negotiate
with health plans

The first three provisions of the statute set forth Washington’s “clearly articulated and
affirmatively expressed state policy” in favor of collective negotiations between physicians
and health plans on specified issues. Therefore, where physicians engage in the practices
enumerated by the statutory provisions, they will be exempted from antitrust prosecution,
provided the state actively supervises these activities. The remaining statutory provisions
institute a formal process involving the state, thereby ensuring that the state is, in practice,
actively involved in reviewing collective negotiations conducted by physicians. The

provisions address the following issues:

1. The process competing physicians must follow when negotiating with health
plans (e.g., physicians must negotiate through a third party they so authorize);

2. The information third parties must supply to the state prior to engaging in
collective negotiations on behalf of physicians;

3. The requirement of state approval ofthe proposed activity as described within
the information supplied by the third part representative; and

American Medical Association
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4. Loss of antitrust exemption as a result of physicians’ acting outside of the
parameters laid out by the statutory provisions.

Provided Washington physicians act in accordance with the statutory provisions, they will
avoid scrutiny under the antitrust laws. However, the statute is actually quite limited with
respect to what it allows physicians to do, Most notably, it forbids collective negotiations
over fees or price information, and even backs up this prohibition with a policy statement
that points to the anti-competitive effects of such practices.

WSMA’s Negotiation Service

Following the passage of legislation allowing independent physicians to negotiate
collectively with health plans, the Washington State Medical Association (WSMA)
developed a negotiation service to assist Washington physicians in conducting such
negotiations. The service was set up so that WSMA staff in conjunction with outside legal

counsel, would actually conduct the physicians’ negotiations with health plans.

According to John Arveson at WSMA, thus far, the negotiation service has not been used
to conduct any negotiations with health plans. When WSMA first announced the

. availability ofthe service to Washington physicians, the response was fairly good, with
approximately 2400 physicians signing up. However, in light of increasing consolidation
among health plans in Washington, the number of physicians signing up to take part in the
service did not amount to a critical mass, for the purposes of “making a difference” against
area health plans. By way of example, last summer, when one ofWashington’s largest
HMOs offered a contract containing egregious terms and the negotiation service requested
to negotiate with the HMO, the HMO declined to negotiate with the physicians.

The events that transpired following the HMO’s refusal to negotiate with the physicians
suggest that there might be increased demand for the negotiation service in the future.
Considering the HM O’s contract to be sufficiently egregious, the WSM A presented the
contract to the state’s insurance commissioner and put together a media campaign against
the HM O’s contractual practices. The insurance commissioner, who has a reputation for
being verypro-consumer, found the contract to be in need of modification. As a result, the
HMO is now in negotiations with the insurance commissioner over the terms ofthe
contract. Because the commissioner is “not known to be particularly friendly” to insurance
companies, Arveson notes that the next time the HMO is approached by the physicians to
negotiate, it will be more open to private negotiations with physicians. Moreover, the
media campaign has generated increased physician interest in participating in the
negotiation service. Since this summer, WSMA has received an additional 200 to 300

physician applications.

When asked what impact allowing physicians to negotiate on fee-related issues in certain
circumstances would likely have on interest in the negotiation service, Arveson said many
more physicians would be interested. Therefore, the possibility ofincluding a provision
within proposed legislation that permits collective negotiation over fee-related issues in

limited circumstances should not be overlooked.

American Medical Association
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Conclusion

While not a complete solution for independent physicians not eligible to negotiate under
the NLRA, pursuit of state legislation to authorize negotiations provides an approach that
can be utilized. Such a strategy is not without risk. By operating under the state action
doctrine, a certain amount of autonomy will be lost, in that the state will now be involved
in the negotiating process. State medical societies will have to weigh the benefits of the
antitrust exemption under the state action doctrine against the risks ofactive state

involvement.
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MYTHS ABOUT PHYSICIAN NEGOTIATION
(SB1468/HB3039)

MY TH: Doctors canform groups to negotaate now.

FACTS:
1) Currently, physician organization is expensive, complex, and often not

logistically possible.

2) Organization makes the physician sacrifice his professional option and
deprives patients of choice of delivery setting.

3) Ifphysicians organize there is no legitimate means to determine if the
group is organized in a manner which meets FTC requirements for
negotiation. Moreover, the costs of obtaining a legal opinion that can’t
provide any guarantees can easily run into six figures even before the
group is functional.

4) Hven if the group does meet FTC standards it doesn’t prevent the plan
from threatening the group with an antitrust action, resulting in six
figure legal fees and the achievement of the plan’s ultimate goal—

ceasing physician negotiations.

MY TH: TheFederal Trade Cammission and the Department ofdustaice are “‘essingup ™
on enforoament and Investagatian ofthysician networking and other Nftatines.

FACT:
At their recent joint report to the American Health Lawyers Association,

the FTC and DOJ made it clear that physician mergers and other activities
continue to be high on their enforcement agenda this year. For example, to
show how nearly impossible it is to understand and/or comply with the
law, their staff noted that if a physician merger includes

the bet,i physicians in the community (the “must haves"), it might be
anti-competitive for this fact alone, even if physician organization doesn’t
have what the enforcement agencies traditionally consider “market

power.”



MYTH: This strefirststep naplan by teAMA tounicnizepghysicias.

FACTS:
1) The AMA has plans to represent those physicians who are eligible to

2)

3)

unionize today without the passage of SB 1468 under the National
Labor Relations Act (NLRA). These physicians must be employed
physicians, and the negotiations must be with their employer. Texas
has a prohibition of the corporate practice of medicine. Therefore,
Texas would not serve as a model for the AMA’s ability to represent
physicians in NLRA recognized negotiations with employers.

This has to do with the ability of physicians to engage in meaningful
contract negotiations with very powerful, monopsonistic forces. This is
about a balance of power in the marketplace and has nothing to do
with unionizing.

This bill amends the insurance code and deals only with negotiations
between physicians and managed care plans. Furthermore, the bill
specifically prohibits strikes and boycotts or any other tactic that
would result in denial of patient care. The AMA and TMA both
believe that it is unethical to strike or otherwise use patients as a

bargaining chip.

MYTH: Thishll sana-copetrtive and such negotaatias should be Htto tre
two equal ly matthed, sohisticatedparties.

FACTS:

1)

2)

These plans offer a “take it or leave it" approach. Contracts are non-
negotiable. Furthermore, some plans control as much as 60% of the

market. With this kind of market power, physicians have no ability to
negotiate.

When physician networks do fully integrate and evolve into an entity

that can wield some power in the market, the health plan refuses to
negotiate with the network and begins to break it apart into individual
physicians who can again be bullied into accepting one-sided
contracts. A recent memo from Aetna U.S. Healthcare in California
contained the following language: “In order toparticipate directly In
Al Aetna U.S. Healthcare products you will need to withdraw your
afhiliabon with any/all Aetna U.S. Healthcare contracted 1PAs and

Medicaid Grouyss. ”’



MYTH: These matters should be left to the “free market. "

FACT:
Sure, managed care companies say “free market” when they virtually own

the market and have vast anti-trust protections which no other industry

enjoys.

MY TH: This allwall allovgwysicias © "jricefixX ' and vl inoreese

MYTH:

health care asts.

FACT:
This bill does not allow physicians to discuss fees unless given specific

permission by the Attorney General to do so. In order for fees to be part
of negotiations, the plan must have substantial market power. The AG
must also consider the number of physicians involved in fee negotiations
relative to the total number of physicians available in the geographic area.
There is no evidence that this bill will increase costs. The thrust of this
bill - and its clear language —is obviously directed to non-fee related,

patient care issues.

This aliwall inareese the number ofuninsured ata time when Texas has
te dubious distinrctaaon of having the largest percantage of uninsured n
thecantry.

FACTS:
1) Health plans have used this argument over and over again to try to

defeat every significant reform measure at the state and federal level.
This is transparently self-serving and especially ironic because as
managed care has grown, so has the number of uninsured.

2) Once again, the argument is smokescreen. As noted, the issue is
irrelevant because any discussion on fees is limited to circumstances
where the plan has substantial market power (as determined by the

state).

3) Health plans have never been able to demonstrate cost increases
specifically related to any managed care reforms.

4) In addition, health plans have not been able to substantiate their claims
that small increases in cost result in loss of insurance coverage.



Managed Care Freedom of Choice Act
HB 3039/SB 1468

Question: Why should the Legislature pass this bill?
Answer: Managed care plans are merging at an alarming rate. These mergers are

creating huge, powerful health plans that refuse to negotiate with physicians regarding
onerous contract provisions. These “take it or leave it” contracts have requirements that
can have direct impact on patient care. When physicians attempt to form networks that
are large enough to oppose unreasonable contract provisions, the health plans threaten
them with bringing an antitrust action. This is becoming a common ploy, not only in
Texas, but in other states as well. This bill will give physicians limited protection from
such threats when they attempt to negotiate for the removal ofcontract provisions that

can interfere with patients’ access to care.

Question: How can a state bill offer any protection from federal anti-trust laws?
Answer: Under a 1943 Supreme Court ruling, Parkerv. Bromn, states can supercede
federal antitrust law if there is “a clearly articulated state policy,” and “active state
supervision.” In general, the ruling states that the antitrust laws do not apply to action by
the state operating in its sovereign capacity, or to private conduct compelled or approved
by the state. In other words, where the requirements of the state action doctrine are met,
behavior that would otherwise violate the antitrust laws will be exempt from antirust

scrutiny.

Question: Will this bill allow physicians to strike or boycott?
Answer: No! In fact, such activities are specifically prohibited.

Question: Will the passage of this bill drive up health care costs by giving physicians
the ability to set fees and other reimbursement rates?

Answer: No! This bill does not allow physicians to “price fix.” Physicians may meet
and discuss contract provisions only in most situations. These provisions include items
like referral requirements, drugs to be included in formularies, access to certain kinds of
specialty care for the plan’s enrollees, utilization review criteria, etc. Fees can be
discussed only in situations where the health plan has substantial market power in a
specified geographic area. Substantial market power will be determined by the Attorney

General.



Question: Will the physicians be able to act together and agree ".0 accept or reject a
health plans offer?

Answer: Yes. However, the plan is free to make offers to physicians individually as
well. Physicians may not act in concert with the intent to fix prices, boycott, or otherwise
have an unfair advantage over the health plan. Such actions would not be protected from

antitrust actions.

Question: Ifphysicians can’t negotiate price in most cases, what advantage does this bill
give them over what they are currently able to do?

Answer: In today’s market, physicians are not allowed to even meet and discuss
contracts without threat of an anti-trust action. This means that multi-billion dollar
corporations with full time legal staffs present 80 page contracts to solo and small group
practitioners. These doctors must retain legal advice just to understand what is included
in the contracts. This advice often does not include the impact on patient care that some
provisions can have. The doctors have no idea what should be eliminated or amended,
and even if they did, the health plan will not make changes at the request ofone or two
physicians. When a health plan controls 30% or more of a market, it doesn’t have to deal
with individual doctors. This bill will allow physicians to join together to be represented
by a knowledgeable individual who can facilitate discussions about the impact of various
contract provisions. It will allow doctors to talk to one another, to educate one another,
and to express concerns to the health plan as a group. When acting in accordance with
the provisions ofthis act, the physicians cannot be threatened with an antitrust action.

Question: How does the state “supervise” these activities in order to meet the
requirements under Parkerv. Brown?

Answer: The physicians’ representative will file a plan of operation with the Attorney
General. The plan will include information on the representative, the physicians to be
represented, the health plan with which negotiations will occur and the items for
discussion. When the plan makes an offer to the physicians’ representative, it will be
filed with the Attorney General. The offer must be approved by the Attorney General

before it is presented to the physicians.

Question: How will this bill improve patient care?

Answer: Contract provisions that impede the ability of physicians to advocate for their
patients must be challenged. Unless there is a balance of power between huge, powerful
managed care plans and physicians who care for patients, abusive managed care
organizations will continue to place profits above patients. Physicians who refuse to
cooperate will be driven from the market and patients will lose access to physicians.
Diminished access delays care and decreases choice for every patient.



Testimony of James J, Jordan
Executive Director. Alaska State Medical Association
March 2. 2000
Senate Finance Committee
CS SB 256

Thank you for this opportunity to testify on SB 256. Today I’m going to keep my
comments extremely brief.

SB 256, simply put, would let a group of independent, competing physicians jointly
negotiate with a health benefit plan. It would allow joint negotiations on both non-fee
related items as well as fee related items. However, for fee related items, the health
benefit plan must have more than 15% of the market share in a certain geographic area
before joint negotiations could be authorized by the Commissioner of Labor and
Workforce Development. It is important to note that this is voluntary on all parties behalf
and is also not “binding”. You have been provided with a single page that diagrams how
SB 256 would operate. Please note all the “decision points” at which either the
Commissioner can exercise oversight and at which the health benefit plan can elect not to

participate.

It is also important that SB 256 does not allow any strike or boycott by any group of
physicians.

You will, no doubt, receive testimony that this bill will increase the cost of health care.
First, no data currently exists to indicate what cost impacts may come about following the
enactment of such a measure. Therefore, any cost estimates must be based on
assumptions made. For example, HIAA has indicated that a possible cost impact will be
in arange ofa 6% to 11% increase in the private sector health care premiums. This
estimate is based on the assumption that physicians will... “increasingly gain the upper
hand in negotiations...”. A significant portion of this increase is attributed by the HIAA
to an assumed reduced ability to perform utilization review and management activities
due to the assumed physicians’ upper hand. It would seem that such an assumption may
not be appropriate when you look at what Minneapolis based United Health Group has
recently done. | have a copy for you of an American Medical News article of 12/6/99
that details United’s decision. But, in short, United scrapped its utilization review of
doctors’ decisions because it was agreeing with 99% of those decisions. United was
spending $100 million a year on this process nationwide. You might wish to consider a
“sunset provision” for this bill so that a meaningful discussion can take place based on
actual experience and data developed in Alaska as well as elsewhere around the country.

You will also, no doubt, receive testimony that would indicate that this bill is not
necessary as physicians can currently form groups that can then negotiate with health
benefit plans. This is an option that, in all practicality, is not available to Alaska’s
physician’s. First, this option at best would only be available to physicians practicing in
the largest urban areas of Alaska. Generally, such groups must fully clinically and
financially integrate all physicians’ practices into one. Such integration brings about



many and varied problems associated with reduced physician autonomy, integration of
separate staff, developing a new group “culture”, finding compatible partners, and
defining who the leaders will be. Additionally, a Case Study Analysis of Physician
Practice Mergers sponsored by the American Medical Association, American Academy
of Dermatology, American Academy of Pediatrics, American College of Radiology,
American Society of Plastic and Reconstructive Surgeons, Michigan Medical Society,
and South Carolina Medical Association indicated that practice mergers typically
increase rather than decrease physician overhead. This was attributed to merged
practices incurring significant organizational expenses (consultant, attorney, and
accountants), more extensive administration infrastruclion, upgraded information
systems, and did not produce significant economies in buying of supplies, insurance,
equipment, etc. to offset other cost increases associated with the merger of practices. So,
ironically, such organizations portrayed to be available seem to bring with them

increased costs and less competition.

Finally, you may wonder why this bill should be passed when it is purely voluntary.
First, this measure may provide a mechanism for new health benefit plans to enter Alaska
on a more cost effective basis. For example, a new health insurer desiring to build a
network of physicians may find it more cost effective to negotiate with groups of
physicians rather than by one doctor at a time. Also, depending on who does or does not
utilize this process and the experience of going through the process may suggest other
approaches that would work better for Alaska’s patients. Currently, the option ofjoint
negotiation is not available and SB 256 would provide that option.

The Alaska State Medical Association urges your support of SB 256.

Thank-you and 1’d be happy to answer any questions that you might have.

/kms



CS SB 256—*Fairness in Health Care Contracting”
Diagram of its Operation

Group of Physicians Desiring To Jointly
Negotiate with a Health Benefit Plan

Appoint An Exclusive Representative

Authorized
l’hlrd ->  (May not represent more than 30% of
arty physicians in a particular area unless the health
benefit plan has a market share of more than
5% in that same geographic area.)
Non-Fee Related Items Authorized Third Party )
Notifies Commissioner Health Benefit Plag must
and Health Benefit Plan have more than 15% of

the market share forjoint
negotiations to take
place for fee related
items.

of Desire To Negotiate

N o > End of Process Commissioner Decides If
Negotiations can take place
End of Process

Yes N o > End of Process Health Benefit Plan

Decision to Negotiate The process is the same for fee

related items as it is for non-fee

Agreement Reached No Agreement Reached -> End of Process related items form this point on.
Agreement Allowed Agreement Disallowed Submit Agreement To Commissioner For Decision with
- Advice from the Attorney General

End of Process

End of Process Agreement Agreement ->  End of Process
Allowed with Disallowed
Correction of
Deficiencies
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Authorization notice greeted with wary hope

Doctors welcome the news that they don't have to call United for
approval anymore but add that their manrged care hassles aren't

over yet.
By Julie A. Jacob. AMNvs  staff, Dec. § 198R

Beneath the flurry of enthusiastic mediaattention over UnitedHealth Group's dedision to let
doctors order mediical tests or prooedures Without prior authorization, doctors are reacting with
cautious optimsm,

They say they welcome the retum of medical dedisionHneking into their hends. But they acd thet
they arcwaiting to secthe details of United's newpolicy and still arc frustrated by things like
authorization policies for prescription

United, which hes been testing the no-authorizalion policy in selected dities since last year
announoed Nov, Othet it wes tropping the requireent riationwide. The company dedided to
sargp authorization becausethe cormpany wes spending SIO0million a year to reviey doctors'
decisions and approving S9%0f procedlres anyway, Said United’s chiéf medical officer,
Archcllc Georgiou, MD. Most procecures thet wen; denied were noncovered benefits such as
cosmetic surgery, she added.

"We will assure the physidans have medetherright clinical decision,”” Dr. Gooigiou sad

But doctors still will easked to notify United for hospital adivissions, hoe health carc and
orders for some mediical equipment, Or. Goorgiou said, sotheinsurer can coordinate the

petient's care.

For exanle, instead of grilling adoctor about whether it is for apatient to undergo a
hysterectomy, she said, United will focus on meking sure thet the petient hes aride home from
the hospital and understands postsurg

jcal carc.
The company also will beefupits use of physidian prafiling to give doctors feecback on how
their practice pettems megwth their%ggs shepsaid noiog
Resuits from apilot programin Te Sarted last year, werepromising, Dr. Georgiou said.
Aftcrphasing oﬂt Ogrzatim re%ir 1 adintroc,hngi?\g mrcgordrélgm, madic:a? oods
cropped abott 8%and utilization did nat significarntly incredse, she said.

M is-hased United hes 14.5 million erdlees in 35 merkets aooss the country., It hes
contracts with about 310000physidans, about 90%0f whomarc paid by foc-for-saiviee

reimburseent and 10%by capitation.
Paradigm shift or PR?
Reaction from physicians runs the specirum from enthusiasm to skegticism

A cardiologist in Austin, Texas, where United introduced the policy earlier: this fall, called
[Lij?ytSleS decision “aparadigm shift'in the way thet meneged carc conanies work with
cans.

"Insteed of managed carc organizations creating barmiers thet get in the way of the
palicnl-physician relationship,” said George Rx@ MD, "they arc now using resources to help
ocoordinate and fadilitate care. 1think it isagreat icea™

Dr. Rodgers adoed that he enjoys nat having to call for approval before ordering a prooecure.

Said Edwerd Homan, MD, anorthopedic surgeanin T Ha. "t's awin-win situation." But
P S et hB s aITezal T 1 Fes (4@ TELIErS SOIong 1 igurait ot

Added Michael Wasylik, MD, also anorthopedic surgeonin T "it'samejor, change for
nﬂngajwre...mgl;’rgdndsmmmdécf%la%@cofpﬁi is ano-rairer.”

But other doctors said they arc skeptical thet United really will stand behind its promise of payi
for procedures that arc aﬂgr%dinaim / s Png

ittp:/Miw meveaifin org/wci‘pubs/cmencdlpigk 9DVt 1206 him
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"Lwill continue to clicck everything, becauseinsurance conpenies arc imesponsiblein
paying their bills, and petients dorngf knowwhat thei_rawerg;eia" sag I%ntyStak, MD, ahard
surgeon in Miwaukee. "This thing is abig show: It is apublic relations thing.™*

Carl Zimmerman, MD, an in Nashville, is taking await-and-see altitude, "1t's loo soon to

tell and to assesswhat their matives will e hesaid, adiding thet hewondersif United wanis to

ge%e_a itself from liability lansLits, which daimthe conarly is responsible for medical
SIOns.

Clay Newsome, MD, aso anab-gynin Nashwille, said lie thought that United wes sending
physicians mixed Sgrals.

At llic same lime that United hes drapped authorization requirerments, Dr. Newsome said, he’s
naticed that die insurer hes dghlencd authorizadon prooedures for prescripdon drugs andis
bundling farmerly seperate procedures under gne ace. In gddidon, United natified doctars in
T see last summer that theinsurer would fine doctars it customer senvice staiff or pedents
conplained thet they wererude, Dr. Newsome said.

Doctors also nated thet practidoners sdll would haveto receive approval from United for mental
b~vdhsenvioss, _ﬂ%d they aso warted to know more gbout how United intended to usets .
physician profili - whether it will be usedjust to help doctarsimprove their pracdces or if
it will e usedto drop doctors fromthe pand! i they order 100 many procedures.

Dr. Goorgiou responded thet the company wes planning to out authorization Tor mental
hedlth se?vioeswithin 18months. It iIsd%o revig/\n'rgi pf%r%wbendits palices, shesad

As for physidan profiling, shesad it wes intended to help physidians inmprove their performance
for things such as ordering bata-blackers for heart attadk petients and ACE inhibitors for petients
with congestive heart fallre.

"W can't transition the whole inaday," Dr. Georgiou said. "'(Carc coordination] is
philosophy, and philosophies haveto be consistent comparywiac.”

Managed care evolution

But although doctors have ixed reactions to Uniled's annpuncenent, response from consumer
advocates, organizations and analysts hes been overwhelmingly positive.

"t'sastepin theright direction," said Judy WWeximan, director of affairs for the
corwraerwP lies USA. But she Cationed that "itis r.at the answer to every prodlem
.. There Will still be pressure on doctors to carefully soreenthe kind of treatients triat they
recommend.

AMA President Thomes Reardon, MD, said UnitcdS action *is historic and represents a
long-overdue victory for America's petients.” He rged ather insurers to follow Unitcd's
exanle.

Analysts noted that it mfy be United following ather insurers' exanple. Unitcd's moveis part of
atrend that hes been oui Squ&qng_:; onin meneded care for severd yearsto moveaway from
procodure-hy-procedure scrutiny and toward analysis of overall care petters.

Authorization hes *'runits course, ™ said Karen Miller, a partner with the Pace Group. Insurers are
now turning their focus to long-term cost analysis, esad

Insurers, mearwhile, scrabled to publicize thet they also have been scaling badk an

authorization or have similar palicies in place, & lee for soe of their plars. A spokesaormen

for Humana said the ajrrgaay reguires authonzation for only alimited list of procedures, suchas
hysterectomies and spinal SUTEries.

Kaiser Foundation | Icalth Flans, which contract exclusively with Pamiancnic Medical Groups,

?lvethe medical groups aset amount of money, witich the ntecical groups then spend asthey see
It for patient care, sad a Kaiser spokesnoman.

Anthenis local plans st palicies forprocedure authorization, slid an Anthem spokeswormen. But
shenoted that lf%gener trendin ﬁhem plans hes been tonerd reduiced authorization

requirements.

Mercer Inc. analyst Jon edicted thet theindustry would bewetdliing closely fo seeif
oftheather bigpl - Fgg]egallypetnaus Hedthcare- dsmrl,:iruedrguthaizgtim Ty
requirements ietely for doctars in their HMO and point-of-scrvicc plars.

"Other insurers arc bel —Aetnaparticularly," sad. "Aetmais the big oe,
BEveryone wants to see @g[%ku do."[m v RN J

Aetnais moving toward more of anenphasis on retrospedtive review of physicians'

&omama, bt it hes no plans to drop authorization reguirements, )
rdorfsaid. It may beupto Aenal's purdnesars to deade if they want those requirements

In anarticle that appeared in the Nov. 22 vl Srest udl |, Aetnachaimmen Richard Huber
said thet if emmployers warted heaith plans with no aLthorization requireents, Aetnawould offer

them"ina heartéat.”
h{ip7Awaama*aa«n.org/aci-pubifamnaw/pHh_99/m 1200.him
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Ryan added that amﬁ‘a@rsr%@mtooe lling back from procedure authori

they arc not tossing aost controls out the' wi pum?g " ansxe!m/vwll contlnueto

do review on the tack end. They all have software fo look for instances of unbndiing and
Ryan sad. "“United will dsolookdoselyat utilization volumes and petterns and will

devotergnre resources to physician prafiling."
Back to too.
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TESTIMONY ON SENATE BILL 256
ALASKA SENATE HESS COMMITTEE

February 21, 2000

My name is Gordon Evans and | represent the Health

Insurance Association of America (*'HIAA") , which is a trade

association of the nation's leading commercial health insurance

companies which provide health insurance for approximately 55

m illion Americans.
Thank you, Mr. Chairman, for providing an opportunity to

present HIAA's position on Senate B ill 256. HIAA opposes SB 256

for two simple reasons — first, giving physicians an antitrust

waiver would deny consumers choice, quality, and affordability;

and second, health care costs would increase significantly for

both the public and private sectors.

In the past year, there has been significant debate at

both the federal and state level about physician collective

bargaining or physician antitrust waivers. Despite differences

among the various proposals, there are four incontrovertible

facts:

* Quality is not the driving force behind the physician

collective bargaining movement — it's economics. Legitimate

mechanisms already exist within the boundaries of current

antitrust law under which health care providers can and do

collaborate and negotiate with health plans, patients, and others

on clinical or quality of care issues or other concerns they may

have regarding the impact of managed care on the quality of care.



* Second — Consolidation among health plans has been

and continues to be subject to rigorous antitrust scrutiny, at

both the state and federal levels.
* Third — Antitrust waiver legislation is

anti-com petitive and would raise costs_for health care programs

financed by both the public and private sectors — through

Medicare,. Medicaid, and other government programs, as well as

employer- and union-sponsored plans.

* Fourth — Legislation at either the state or federal

levels w ill be costly. For example, if legislation such as that

proposed at the federal level (H.R. 1304 by Congressman Campbell)

were to become law, health care premiums in the private sector

would increase by 6 to 11 percent. Total annual personal health

care spending would rise up to $80 billion annually. These added

costs would be paid for by consumers, employers, and taxpayers,

without any improvement in the quality of patient care. Or, at

least 1.2 to 2.4 million more Americans would be uninsured.

Physicians, who are already among the nation's highest

paid professionals, are among the least likely Americans to need

the benefits of unionization. Over the last decade, as managed

care has grown, physician incomes have increased more than 77

percent, with a median net income in 1997 of $199,500. A ntitrust

waivers or some other form of the special treatment that they are

seeking through Senate B ill 256, would effectively allow

physicians to further increase their salaries.

Page 2



Moreover, the reality is that physicians are not seeking

to form real unions. Rather, they seek to form unrestricted

collective bargaining units without the regulatory oversight that

all unions are subject to.

Physicians are asking state and federal governments for

unique legal rights, to. engage in conduct that would otherwise be

per se illegal under the antitrust laws. Granting physicians,

whether as physician employees or as independent contractors,

special waivers to collectively bargain and set prices, without

regulatory oversight fundamental to the very concept of

unionization, is unwarranted, not to mention detrimental to

consumers.

Physician collective bargaining legislation is opposed

by the chairman of the Federal Trade Commission, Robert Pitofsky,

who says that conferring a labor exemption on physicians "would

merely grant them broad immunity to present a 'unified front'

when negotiating price and other terms of dealing with health

plans, without any efficiency benefits for consumers or any

regulatory oversight to safeguard the public interest.”
Much has been made of the growth and consolidation of

managed care organizations. In fact, physicians cite this as one

of the reasons why they need antitrust waivers. Under current
law, consolidation among health plans and insurers is subject to

scrutiny at both the state and federal levels.

Page 3
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The health insurance industry continues to remain very

com petitive, making it improbable — if not impossible — for any

one plan to be able to exercise significant market power in its

negotiations with health care providers.

In conclusion, Mr. Chairman, _collective bargaining for

physicians truly would- serve to benefit the few at the expense of

consumers and taxpayers. It would level a devastating blow to

the health care system and the success that market com petition

has achieved in |lim iting health-care inflation.

Page 4
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Unidentified Observers: O

Phone;:

Address: Affiliation: Div Insur
.y City /3 /Zp: Type: Testifier
’ Bill: SB 256: PHYSICIAN NEGOTIATIONS WITH HEALTH INSURE
Flill
2 Name:Mr. Gary Ward Ans ?7s Phone:
-! ! | ] Address: Affiliation: DSS
IS City /SW/Zip: Type: Testifier
?‘I | i' |I|| >l Bill: SB 73: ASSISTED LIVING FACILITIES
# u 3 Name:Mr. Jerome Selby Ans ?s Phone:
Address: Affiliation: Prov HS
. City/St/Zip: Type: Testifier
mRAS Bill: SB 256: PHYSICIAN NEGOTIATIONS WITH HEALTH INSURE
M 114 Name:Mr. Dwight Becker Phone:
Address: Affiliation: DSS
- City /S /Zp: Type: Testifier
i Bill: SB 73: ASSISTED LIVING FACILITIES
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