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F I S C A L  N O T E  N o T  * Ll I L' I j 11£\

STATE OF ALASKA
1999 LEGISLATIVE SESSION

Bill Version: dS&einntfm) 
(S) Publish Date: s-iq-w

Revision Date/Time (Note if correction)
Title "An Act relating to the payment by indigent

Law

persons for legal services and related costs."
Sponsor Senate Judiciary Committee hy Request
Requester Senate Judiciary Committee

Dept. Affected
'BR U  ^ ___________________
Component Collections & Support

Civil Division

E xpend itures /R evenues

Component Serial No. 

(Thousands of Dollars)

2210

Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2000 FY 2001 FY 2002 FY 2003 FY 2004 FY 2005
Personal Services 49.1 49.1 49.1 49.1 49.1 49.1
Travel 0.3 0.3 0.3 0.3 0.3 0.3
Contractual 5.1 5. i 5.1 5.1 5.1 5.1
Supplies 1.4 1.4 1.4 1.4 1.4 1.4
Equipment 13.0
Land & Structures
Grants & Claims
Miscellaneous

TOTAL OPERATING 68.9 55.9 55.9 55.9 55.9 55.9

CAPITAL EXPENDITURES

CHANGE IN REVENUES (1004 GF) 1,100.0 1 ,100.0 1 ,100.0 1,100.0 1,100.0 I 1,100.0
FUND SOURCE (Thousands o f Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts 68.9 55.9 55.9 55.9 55.9 55.9
1037 GF/Mental Health
Other (Specify Type)

TOTAL 68.9 55.9 55.9 55.9 55.9 55.9

Estimate o f any current year (FY99) cost: 
POSITIONS
Full-time 1 1 1 1 1 1
Part-time 1 1 1 1 1 1
Temporary

ANALYSIS: (Attach a separate page if necessary)
CSSB 100 (JU D ) intends to limit the level of representation an indigent person may receive from state-paid court 
appointed counsel. The bill further makes changes to statutory provisions concerning repayment to the state for those 
services. This fiscal note is directed to the repayment am endm ents, which are contained in Section 2.

Currently, under A S  18 .85 .120(c ) and Criminal Rule 39, A laska Rules of Court (CR39), criminal defendants who a:.-: 
represented by state-funded legal counsel and are convicted m ay be required to repay the state for their legal 
representation and trial costs. C SS B  100 (JU D) requires all criminal defendants, regardless of the outcome of their 
case, to reimburse the state. The committee substitute also limits the circumstances under which the court can reduce 

or defer the amount owed.

JX-v - Z
Prepared by 
Division

Joan M. K a s s o n ^ F ^ V N
Attorney Geng/al's i

Approved by Com m issioneftfX rep 
Agency ^

Jffice
Phone 465-5370

Date/Time 3/17/99, 4:20 PM

.X ^ fe h c e ^ L B c a d l6Q,<Atforney General Date 3/17/99
Department of Law

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR’S LEGISLATIVE OFFICE
For further distribution information, call the Governor’s Legislative Office
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STATE OF ALASKA BILL NO. CSSB 100 (JUD)
1 99 9  LEGISLATIVE SESSION 

ANALYSIS CONTINUATION

D u ring  F Y 9 7 , a p p ro x im a te ly  7 , 2 0 0  n e w  c o s t  o f  a p p o in te d  c o u n s e l  j u d g m e n ts  a g a in s t  c o n v ic te d  
d e f e n d a n t s  w e r e  t r a n s f e r r e d  to  th e  D e p a r tm e n t  o f  L aw  fo r  c o l le c t io n . T h is  bill is a n t ic ip a te d  to  in c r e a s e  th e  
n u m b e r  o f  n e w  c a s e s  e a c h  y e a r  b y  m o re  th a n  tw o  a n d  a  h a lf  t im e s  (fro m  7 , 2 0 0  to  a n  e s t im a te d  1 9 ,0 0 0 ) .

In th e  p a s t  f e w  y e a r s ,  th e  C o lle c tio n s  U n it c a s e lo a d  h a s  g ro w n  f ro m  3 , 3 0 0  c rim in a l a n d  civil c o lle c tio n  c a s e s  to  
o v e r  1 0 0 ,0 0 0  a c t iv e  crim in a l, civ il, a n d  o th e r  c a s e s .  T h e  u n it  c o u ld  n o t  h a n d le  t h e  in c re a s e  p ro p o s e d  b y  th is  bill 
w i th o u t  a d d i t io n a l  s t a f f .  O n e  a n d  a h a lf  A d m in is tra t iv e  C lerk  II p o s i t io n s  w o u ld  b e  n e c e s s a r y  fo r  th e  
o rg a n iz a tio n , d a t a  e n t r y ,  tr a c k in g , a n d  filing o f  t h e s e  a d d itio n a l c a s e s ,  a t  a n  a n n u a l  c o s t  o f  $ 5 5 ,9 0 0 .  O n e - tim e  
n e w  e q u ip m e n t  c o s t s  o f  $ 6 ,5 0 0  f o r  e a c h  p o s i t io n  a re  in c lu d e d  in FYOO o n ly . T h e  p o s itio n  c o s t s  w o u ld  b e  p a id  
fo r  w ith  g e n e ra l  f u n d  p ro g ra m  re c e ip ts  fro m  r e v e n u e s  g e n e r a te d  b y  t h e  c h a n g e s  in th is  bill.

U n d e r c u r r e n t  la w , C R 3 9  c o l le c t io n s  a re  a p p ro x im a te ly  $ 6 8 0 , 0 0 0  p e r  y e a r .  U s in g  a  s t r a ig h t  line p ro je c tio n , 
r e v e n u e s  f ro m  a n  a d d it io n a l 1 1 ,8 0 0  c a s e s  w o u ld  b e  a p p ro x im a te ly  $ 1 , 1 0 0 , 0 0 0  a n n u a lly  ( 7 ,2 0 0  c a s e s  re s u lt in g  
in a n  a v e ra g e  $ 9 4 . 4 5  =  $ 6 8 0 ,0 0 0 ;  1 1 ,8 0 0  c a s e s  a v e ra g in g  $ 9 4 .4 5  =  $ 1 ,1 1 4 ,5 1 0 ) .  T h is  r e v e n u e  e s t im a te  
s h o u ld  b e  v ie w e d  w ith  c a u t io n ,  h o w e v e r ,  a s  it a s s u m e s  t h a t  all t h e  n e w  c a s e s  will h a v e  th e  s a m e  c o lle c tio n  r a te  
a s  th e  c u r r e n t  c a s e lo a d ,  o r  if n o t ,  t h a t  t h e  p r o p o s e d  lim ita tio n  o n  w a iv e r s  to  f in a n c ia l  h a rd s h ip  o n ly  will o f f s e t  
a n y  d e c r e a s e d  c o l le c t io n  d u e  t o  re fu s a l  to  p a y .  T h is  bill w o u ld  w o u ld  a f f e c t  in d iv id u a ls  w h o s e  c a s e s  w e re  
d is m is s e d  o r w h o  w e r e  fo u n d  n o t  g u ilty . W e w o u ld  e x p e c t  th a t  m o r e  o f  t h e s e  in d iv id u a ls  w o u ld  c h a lle n g e  th e ir  
ju d g m e n ts  a n d  r e f u s e  to  p a y , t h u s  re d u c in g  th e  c o lle c tio n  r a t e  fo r  t h e s e  c a s e s .
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F I S C A L  N O T E
STA TE O F ALA SKA
1999 L E G IS L A T IV E  SESSIO N

0

b N o . X  
Bill Version: f l S S g  i q q  ( j p - p )

i  I s j B ' L

Revision D a t e ________________________________________

Title Repaym ent o f Public Defender Expenses

(S) Publish Date: A -/5? - W
Dept. Affected A la ska  C o u rt S ys te m _________________

BRU A la ska  C o u rt S ys te m _________________
Component T ria l C ou rts__________________________

Sponsor

Requester

Senato Jud ic iary by Request
Senate F inance

E x p en d itu res/R ev en u es

Component Serial No. 

(Thousands of Dollars)

769

OPERATING EXPENDITURES FY 2000 FY 2001 FY 2002 FY 2003 FY 2004 FY 2005
Personal Services
Travel
Contractual
Supplies
Equipment
Land & S tructures
Grants 8-. C la im s
Miscellaneous

TO T A L O PERATIN G 0.0 0.0 0.0 0.0 0 .0 0.0
(c a p i t a l  EXPENDITURES I I I

|CHANG E IN REVENUES ( ) | | | | |

FUND SOURCE (Thousands o f Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 G F/Program  Receipts 
1037 GF/M entai Health 
O ther (Specify Type)

0.0 0.0 0.0 0.0 0.0 0.0

T O T A L 0.0 0.0 0.0 0.0 0.0 0.0
E stim a te  o f  a n y  c u rre n t yea r (FY99) c o s t: 

POSITIONS

None

Full-time
Part-time
Temporary

AN ALY SIS : (Attach a separate page if necessary)
No fiscal im pact anticipated.

Prepared by: D oug W o o liv c r, A d m in is tra tiv e  A t t o r P h o n e : 264-8265

Agency A la s k a  C o u rt S ys tem  Date/Time: 3/18/53 7:58 AM

Approved by: S te p h a n ie  J . C o le , A d m in ls tc a f iv irD lre c to r /r  ^  ' Date 3/18/99

Agency A la ska  C o u rt S ys tem

(R«v 1/69) Page 1 of 1



820 West 4lh Avenue 
Anchorage, Alaska 99501-2005

Doug Wooliver (907) 264-8265
Administrative Attorney FAX (907) 264-8291

March 23,1999

The Honorable John Torgerson 
Co-Chairman, Senate F inance Comm ittee 
State Capitol 
Juneau, Alaska 99811

Dear Senator Torgerson:

The Alaska Court System respectfully requests that CSSB  100(JUD) be scheduled for a 
hearing before the Senate F inance Comm ittee at your earliest conven ience.

As initially introduced SB 100 amended AS 18.85.120(c) by requiring that all criminal 
defendants who receive state-funded representation repay the state for the cost of that 
representation. Under current law, only those who are convicted are subject to the 
repayment provisions.

Under both the United States and Alaska Constitutions, a criminal defendant has the right to 
an attorney. If he or she cannot afford an attorney, the state must appoint one. In Alaska, 
defe; ,se services for indigents are generally provided by the Public Defenders Agency or 
the Office of Public Advocacy

Until 1990, AS 18.85.120(c) authorized a court to order a defendant to pay for defense 
services, to the extent that the defendant could pay. For a variety of reasons, this statute 
was ineffective in obtaining repayment of defense costs. These reasons included the 
difficulty and expense of enforcing this type of repayment order, and the fact that the statute 
related to a defendant's current ability to pay, ignoring his or her future ability. This was very 
restrictive w hen compared to the system used in some states, which allow a court to order 
repayment from a defendant's future earnings.

In 1990, at the request of the supreme court, the legislature amended AS 18.85.120(c) to 
allow civil judgments to be entered against defendants who are represented by the public 
defender or OPA without considering the defendant’s current ability to pay. If a defendant 
becam e solvent at a future date, the judgment co' 'id be enforced; if not, the judgment could 
not be enforced. This change ensured that indigent defendants would receive counsel but 
they would repay some of the costs of that representation if they were no longer indigent at 
some later date.

ALASKA COURT SYSTEM 
State of Alaska 

Office of the Administrative Director



T he H onorable Jo h n  T orgerson
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In 1993, again at the request of the supreme court, the legislature amended AS 
18.85.120(c) to elim inate the three-year moratorium on repayment that followed release 
from incarceration. That moratorium imposed a significant burden on the Department of 
Law and needlessly delayed repayment from those with adequate financial resources. The 
1993 changes also codified language contained in Crim inal Rule 39 of the Alaska Rules of 
Court. That language was intended to ensure that the repayment requirement was 
imposed in a fair manner. Because of that change, the statue now includes a provision 
that allows the cou:c to stay enforcement of a repayment judgment during the pendency of a 
defendant’s appeal; a provision that allows a person subject to a repayment judgment to 
petition the court at any time to remit, reduce, or defer the unpaid portion of the judgment 
upon a showing of financial hardship; and a provision that allows the court to remit or 
reduce the balance owing on the judgment or change the method of repayment if the 
payment would impose manifest hardship on the person or the person’s immediate family.

After this repayment provision was adopted by the legislature in 1993, it was upheld by the 
Alaska Supreme Court in State v. Albert 899 P.2d 103 (Alaska 1995).

What the supreme court is requesting with the current proposal is to expand the existing 
repayment provisions so that a person appointed counsel at state expense would be 
required to contribute to the cost of that representation whether or not he or she was 
convicted. This is, of course, sim ilar to what non-indigent persons must do (even those 
who are just barely above the indigency cut-off); that is pay for the cost of defense counsel 
whether convicted or not. The difference between indigent and non-indigent defendants is 
that indigent defendants only repay a portion of the cost of defense (pursuant to the cost 
schedule found in Crim inal Rule 39) and the court can remit, reduce, defer, or schedule the 
repayment if it would impose a hardship.

Like all judgment debtors, a person subject to a repayment order has a certain amount of 
property anJ income automatically protected from seizure by the Alaska Exemptions Act 
(AS 09.38). This act ensures that low-income debtors are protected from the unreasonable 
demands of creditors. A defendant's income, including the permanent fund dividend, can 
also be protected under the "manifest hardship" procedure discussed above.

The Senate Judiciary Comm ittee amended SB 100 by adding section 1. That section lim'ts 
the right of an indigent person to be represented by appointed council to the level and 
extent required under the United States Constitution and the Constitution of the State of 
Alaska. Additionally, the committee (1) made mandatory the entry of the judgment for 
repayment; (2) deleted the provision allowing for the stay of a judgment during the 
pendency of an appeal; (3) gave the court more discretion in deciding whether to allow for 
payments to be reduced, remitted, deferred, or collected under a payment schedule; (4) 
added language making it clear that only the unpaid portion of a judgment could be 
reduced, remitted, or deferred; and finally, (5) deleted section 3 of AS 18.85.120(c), which 
allowed the court to remit or reduce the balance owing on the judgment or change the



T h e H onorable Jo h n  T orgerson
M arch 23, 1999
P a g e  3 of 3

method of payment if the payment would impose a manifest hardship on the person or his 
or her family.

Thank you for your courtesy. Please let me know if I can provide you with any additional 
information.

Sincerely,

Doug W ooliver 
Administrative Attorney



The Alaska Court System
March 23, 1999

Sponsor Statement CSSB 100(JUD)

S ena te  B ill 100 w as  in troduced  by request of th e  A laska C ou rt System . A s 
in troduced , the b ill am e n d e d  A S  18.85.120(c) by requ ir ing  a ll c r im in a l d e fendan ts  
w h o  re ce iv e  state-funded representation to repay  the state for the  cost of that 
representation . U nde r current law , on ly  those  w ho  a re  co n v ic te d  are sub jec t to the 
repaym en t p ro v is io ns .

U nde r both the U n ited  S tates and  A laska Constitu tions , a  cr im ina l d e fend an t ha s  
th e  right to an  attorney. If h e  or sh e  ca nno t afford an  attorney, the  state m ust 
appo in t one . In A laska , d e fe n se  se rv ices  for ind igen ts are g en e ra lly  p ro v id ed  by 
the  P ub lic  D e fe nd e r A g en cy  or the  O ffice  o f P ub lic  A dvo ca cy

Until 1990, A S  18.85.120(c) au tho r ized  a  court to order a d e fe nd an t to pay  for 
d e fe n se  serv ices , to the  extent that the  de fendan t co u ld  pay. For a varie ty o f 
reasons , th is statute w as  ineffective in ob ta in ing  repaym en t of d e fe n se  costs. 
T h e s e  rea sons  in c lu d ed  the  d ifficulty and  e x p e n s e  o f en fo rc ing  th is type of 
repaym en t order, a nd  the fact that the statute re lated to a  d e fe nd an t’s current ab ility  
to pay, ig no r ing  h is  or her future ability . T h is  v/as very restrictive w h en  com pared  to 
the system  u se d  in som e  states, w h ich  a llow s a  court to order repaym en t from a 
defendant's future earn ing s .

Iri 1990, at the request o f the  sup rem e  court, the leg is la tu re  am e n d e d  A S  
18.85.120(c) to a llow  c iv il ju d gm en ts  to b e  en te red  aga in s t de fendan ts  w h o  are 
represen ted  by  the P ub lic  D e fende r A g en cy  or O ffice  of P ub lic  A dvo ca cy  w ithout 
co ns id e r in g  the  de fendant's current ab ility  to pay. If a  de fendan t b e cam e  so lven t at 
a  future date, the ju d gm en t c o u ld  be  enforced; if not, the ju d gm en t cou ld  not be  
en forced . T h is  c h a n g e  en su red  that ind igen t de fendan ts w ou ld  co n t in u e  to re ce iv e  
c o u n se l but they  w ou ld  repay  som e  of the  costs of that rep resen ta t ion  if they  w ere  
no  longe r ind ig en t at som e  later date.

In 1993, a g a in  at the  request of the sup rem e  court, the leg is la tu re  am e n d e d  A S  
18.85.120(c) to e lim in a te  the  three-year m oratorium  on repaym en t that fo llow ed  
re lea se  from in ca rcera t ion . T ha t m oratorium  im po sed  a s ign if ican t bu rden  o n  the 
D epartm en t o f Law  and  n e ed le s s ly  d e la y ed  repaym en t from  tho se  w ith a dequa te  
f in a n c ia l resources . T h e  1993 ch a n g e s  a lso  cod if ied  la n g u a g e  co n ta in ed  in 
C r im in a l R u le  39 o f the A laska R u le s  of Court. T ha t la n g u a g e  w as  in tended  to 
ensu re  that the  repaym en t requ irem ent w as  im posed  in a  fa ir m anne r . B e ca u se  of 
that cha ng e , th e  statue n ow  in c lu d e s  a p rov is ion  that a llow s the court to stay 
en fo rcem en t o f a repaym en t ju d gm en t du r ing  the p e n d e n cy  of a d e fe nd an t’s 
appea l; a  prov is ion  that a llow s a person sub jec t to a repaym en t ju d gm e n t to petition 
the court at a n y  t im e to rem it, reduce , or defer the unpa id  portion o f the  ju d gm en t



upon  a show in g  of f in a n c ia l hardship; and  a p ro v is io n  that a llow s  the  court to rem it 
or red u ce  the b a la n c e  ow ing  on the  ju dgm en t or c h a n g e  the  m e thod  o f repaym en t if 
the  paym en t w ou ld  im p o se  m an ifest hardsh ip  on  the p erson  or the  person's 
im m ed ia te  fam ily .

After th is repaym en t p ro v is io n  w as  adopted  by the leg is la tu re  in 1993, it w as  uphe ld  
by the  A la ska  S u p rem e  Court in State v. A lbert 899 P.2d 103 (A laska 1995).

W ha t the sup rem e  court is requesting  w ith the current p roposa l is to e xp and  the 
ex is ting  repaym en t p ro v is io ns  so that a person ap po in ted  co u n se l at state e xp en s e  
w o u ld  b e  requ ired  to contr ibute to the cost of that rep resen ta t ion  w he the r or not he 
or s h e  w as  conv ic ted . T h is  is, of course , s im ila r to w ha t non- ind igent persons mu:.'- 
do (even  those  w ho  are jus t bare ly  a bo ve  the in d ig e n cy  cut-off); that is, p ay  for the 
cost of d e fe n s e  co u n s e l w he the r conv ic ted  or not. T h e  d iffe rence b e tw een  ind igen t 
a nd  non- ind igent de fendan ts  is that ind igen t de fendan ts  o n ly  repay a  portion o f the 
cost of d e fe n s e  (pursuant to the cost s ch ed u le  found  in C r im in a l R u le  39) and , if it 
w ou ld  im p o se  a  hardsh ip , the court ca n  rem it, reduce , defer, or s c h e d u le  the 
repaym ent.

L ike a ll ju d gm en t debtors, a  person sub jec t to a  repaym en t order has  a certa in 
am oun t o f property a n d  in com e  au tom atica lly  pro tected from  se izu re  by the A laska 
E xem p tio n s  A ct (AS 09.38). T h is  act en su res  that low- income debtors are 
protected from  the u n re a so n a b le  d em and s  of cred itors. A  d e fendan t’s in com e , 
in c lu d in g  the  pe rm anen t fund  d iv idend , ca n  a lso  b e  pro tected u nd e r the "manifest 
ha rd sh ip ” p ro cedu re  d is cu ss ed  above .

T h e  S e n a te  Jud ic iary  C om m itte e  am end ed  SB  100 by add ing  sec t io n  1. Tha t 
sectio n  lim its the right of an  ind igen t person to b e  rep resen ted  by a p po in ted  co un c il 
to the  le v e l a n d  extent requ ired  under the U n ited  S tates C onst itu tion  a nd  the 
Const itu tion  of the State o f A laska. A dd itiona lly , the  com m itte e  (1) m ade  
m anda to ry  the entry of the ju dgm en t for repaym ent; (2) d e le ted  the prov is ion 
a llow ing  for the stay of a ju d gm en t during the p e n d e n cy  o f a n  appea l; (3) g a v e  the 
court m ore  d iscre t ion  in d e c id in g  w hether to a llow  for paym en ts  to b e  reduced , 
rem itted, deferred , or co lle c ted  u nde r a p aym en t schedu le ; (4) a dded  la ng uag e  
m ak ing  it c lea r that o n ly  the  unpa id  portion o f a  ju d gm en t co u ld  be  reduced , 
rem itted, o r deferred; a nd  fina lly , (5) de le ted  sectio n  3 o f A S  18.85.120(c), w h ich  
a llow ed  the  court to rem it or red u ce  the b a la n ce  ow in g  on  the ju d gm en t or c h a n g e  
the m e thod  of p a ym en t if the paym ent w ou ld  im p o se  a m an ifes t ha rd sh ip  o n  the 
person or h is  o r her fam ily .

Thank you for your consideration of this bill.



Criminal Rule 39.1. Determining Eligibility for Court-Appointed 
Counsel.

(a) Scope of Application. This rule specifies the 
procedure courts shall follow to assess whether a defendant is 
eligible for court-appointed counsel in a criminal case.

(b) Eligibility for Appointment.1

(1) Standard. A defendant is eligible for court-appointed 
counsel if the court finds that the total financial resources 
available to the defendant are not sufficient to pay allowable 
household expenses and the likely cost of private representation 
through trial.

(2) Exception. The court may determine that a defendant is 
ineligible for court-appointed counsel under AS 18.85.170(4) if 
the defendant has disposed of assets in order to qualify for 
appointed counsel.

(c) Financial Resources Defined.

(1) Resources to be Considered. In assessing the 
defendant's ability to pay the likely cost of private 
represencation through trial, the court shall consider all 
resources available to the defendant, including all sources of 
expected income, cash, the value of assets readily convertible to 
cash, and credit or borrowing ability.

(2) Parents' Resources. If the defendant is a minor or an
adult who cannot live independently, the court shall consider the
resources of both the defendant and the defendant's parents, 
unless the parents were victims of the alleged offense or the 
court finds other good cause to treac their resources as being 
unavailable to the defendant.

(3) Income. Income includes all categories of income listed 
in Section II, Parts A and B of the Commentary to Civil Rule 90.3, 
including permanent fund dividends.

(4) Cash. Cash includes cash on hand and accounts in
financial institutions. All savings should be considered, except 
where the use of the savings would deprive the defendant or the 
defendant's family of food, clothing, shelter, or necessary 
medical care.

(5) Assets. The court shall consider the value of all 
assets that are readily convertible to cash, other than health
aids, clothing, and ordinary household furnishings. With the 
following exceptions, in valuing an asset, the court shall 
consider either the amount the defendant would realize if the
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asset were sold or the amount the defendant could borrow using the 
asset as collateral, whichever is greater.

(A) The court shall consider the loan value of tools and 
equipment essential to employment or to subsistence activity. 
Tools and equipment are essential only if the defendant could not 
earn a living or provide basic necessities without them. If the 
defendant cannot borrow against these assets while continuing to 
have use of them, the court shall disregard their value in 
calculating the defendant's available resources.

(B) In valuing the defendant's principal residence, the 
court shall consider the entire loan value or the amount of the 
sale value that exceeds the homestead exemption allowed under the 
Alaska Exemptions Act.2 If the defendant cannot borrow against 
the residence and would realize less than the homestead exemption 
amount if the residence were sold, the court shall disregard the 
value of the residence in calculating the defendant's available 
resources.

(C) In assessing the loan value of essential tools and
equipment and the principal residence, the court shall consider
only the amount the defendant can realistically afford to repay.

(b) Credit. Available credit includes amounts available on
credit cards and amounts that can be borrowed against life 
insurance policies or from pension or savings plans. In assessing 
available credit, the court shall consider only the amount the
defendant can realistically afford to repay.

(d) Likely Cost of Private Representation. (1) For

purposes of this rule, the following amounts represent the likely 
cost of private representation through trial:

Estimated Total Cost of 
Represents cion

Misdemeanor $ 2,000

C Felony 5,000

B Felony 7,500

A or Unclassified Felony 20,000

(2) The court may adjust these amounts under the following 
circumstances:

(A) If the court finds that the scheduled amount differs 
from the amount charged by local attorneys, the court may use the 
amount charged locally.
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(B) If the court finds that no local attorneys are 
available to handle the case, the court may adjust the scheduled 
amount to include the additional fees and travel coses that an 
out-of-town attorney would charge.

(C) If the court finds that the case has special 
characteristics that are likely to increase the cost of private 
representation, such as the need for expert witnesses, special 
investigations, or expensive tests, the court may adjust the 
scheduled amount to include this additional expense.

(3) In assessing a defendant's ability to pay the likely 
cost of private representation, the court should assume that at 
least 50 percent of the likely fee must be paid immediately and 
that the total fee must be paid within four months.

(e) Determining Eligibility. The court or its designee 
shall determine whether a defendant is eligible for court- 
appointed counsel by placing the defendant under oath and asking 
about the defendant's financial status, or by requiring the 
defendant to complete a signed sworn financial statement. A 
defendant who requests appointed counsel must execute a general 
waiver authorizing the release of financial information to the 
court as required by AS 18.85.120.

(f) Presumptive Eligibility. The court may appoint counsel 

without further inquiry if:

(1) the defendant currently receives public assistance 
benefits through a state or federal program for indigent persons, 
such as Aid to Families with Dependent Children, the Alaska 
Temporary Assistance Program, Adult Public Assistance, General 
Relief, Food Stamps, Medicaid, or Supplemental Security Income 
(SSI) ;

(2) counsel was appointed for the defendant within the past 
twelve months based on an examination of the defendant's financial 
circumstances, and the defendant's financial condition has not 
significantly improved; or

(3) the gross annual income available to the defendant is 
less than the adjusted federal poverty guidelines amount for the 
defendant's household size, and other financial resources (cash, 
assets, and credit) available to the defendant are worth less than 
50 percent of the amount shown in (d) (1) (the likely cost of 
private representation through trial).

(g) Other Eligibility. If the court does not find that the 
defendant is presumptively eligible under paragraph (f), the court 
shall conduct an inquiry sufficient to determine whether the 
defendant is eligible for court-appointed counsel under the 
standard stated in paragraph (b) . The court may make this
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determination based on the information then available to the court 
or, when appropriate, may

(1) require the defendant to submit a completed financial
resources affidavit with supporting documentation of income;

(2) require the defendant to submit information or
documentation concerning particular assets or expenses;

(3) require the defendant to appear at a representation
hearing or a pretrial services interview; or

(4) require the defendant to make reasonable efforts to
retain private counsel and to report these efforts to the court 
orally or in writing.

(h) Allowable Household Expenses. (1) Allowable Expenses. 

The following household expenses are allowable to the extent they 
are reasonable:

(A) housing;

(B) utilities;

(C) food;

(D) health care;

(E) child care;

(F) insurance ,-

(G) transportation (for one vehicle for each person whose 
income is considered);

(H) minimum loan and credit card payments; and

(I) mandatory child support and other court-imposed 
obiigat ions; and

(J) other expenses that the court deems essential.

(2) Alternative to Calculating Actual Expenses. As an 
alternative to calculating actual household expenses, the court 
may assume that these expenses are approximately equal to the 
adjusted federal poverty guidelines amount for the defendant's 
household size.

(3) Expenses Paid by Other Persons. The expenses described 
in (h) (1) and (h) (2) are allowable only to the extent they are 
paid (or were supposed to be paid) by the defendant. If another 
person, such as a spouse, relative, or roommate, pays some or all 
of the household expenses, the court shall disregard the portion
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of the expenses paid by that person. If the defendant is married, 
the court should assume, absent a showing of good cause, that each 
spouse pays an amount proportionate to that spouse's relative 
income.

(i) Adjusted Federal Poverty Guidelines. The "adjusted 
federal poverty guidelines amount" is the federal poverty 
guidelines amount for Alaska increased by the geographic cost-of- 
living adjustment established in AS 39.27.020 for the court 
location nearest the defendant's residence.

(j) Responsibilities of Administrative Director. The

administrative director shall

(1) publish annually an administrative bulletin specifying 
the adjusted federal poverty guidelines amount for each court 
location; and

(2) periodically review the efficacy of the appointment 
procedure established by this rule.

Notes

1 AS 18.85.170(4) defines "indigent person" for purposes of public 
defender appointments as "a person who, at the time need is 
determined, does not have sufficient assets, credit, or other 
means to provide for payment of an attorney and all other 
necessary expenses of representation without depriving the party 
or the party's dependents of food, clothing, or shelter and who 
has not "disposed of any assets since the commission of the offense 
with the intent or for the purpose of establishing eligibility for 
assistance under this chapter."

: For the current homestead exemption amount, see 8 AAC 95.030. 
This Department of Labor regulation, rather than AS 09.38.010, 
establishes the amount of the homestead exemption. See AS
09.38.115.
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Criminal Rule 39. Appointment of Counsel.

(a) Informing Defendant of Right to Counsel. The court 

shall advise a defendant who appears without counsel for 
arraignment, change of plea, or trial of the right to be 
represented by counsel, and ask if the defendant desires the aid 
of counsel. The court shall not ailow a defendant to proceed 
without an attorney unless the defendant understands the benefits 
of counsel and knowingly waives the right to counsel.

(b) Appointment of Counsel for Persons Financially Unable 
to Employ Counsel.

(1) If a defendant desires the aid of counsel but claims a 
financial inability to employ counsel, the court or its designee 
shall determine whether the defendant is eligible for court- 
appointed counsel under Criminal Rule 39.1 an— -i-.eeirgent— person, " 
es— defined by— ctctucc,— by piecing— defendant— under— oc-t-h— —na— os king 
about defendont-e— elnenci-l status-— or by requiring— de-fendo-nt-'t-o 
comols-ee— e— signed— sworn— financi-od— statement.— The— eeu-rt— shall 
order— def e.ndone— ee— execute— e— general— valuer— author -a-t-i-n g— t-c— e-a-se 
ee— i-ne-eme— information— ee— the— aou-re-=— The— court— ~ f — require 
de-fondant- to— attempt to arrange private raprcsenectlen- before the 
court makes— e— f-in-al- determinatlon an indigency.

(2) 3efore the court appoints counsel for an indigent
defendant at public expense, the court shall advise the defendant
that the defendant will be ordered to repay the prosecuting
authority fcr the cost of appointed counsel, in accordance with
paragraph (a) of this rule, if the defendant is convicted of an
offense. The court may enter suc.n orders as appear reasonably 
necessary to prevent the defenaant from dissipating assets to
avoid payment of this cost.

(3) If the court or its designee determines that ehe a 
defendant is eligible for court-appointed counsel under Criminal 
Rule 39.1, en— "indigent— pc-rsen-, —  the court shall appoint counsel 
pursuant to Administrative Rule 12 and notify counsel of the 
appointment.

(4) In the absence of a request by a defendant otherwise
entitled to appointment of counsel, the court shall appoint
counsel unless the court finds that the defendant understands the 
benefits of counsel and knowingly waives the right to counsel.



A m e n d m e n t s  t o  C r i m i n a l  R u l e  3 9

M a r k e d  t o  S h o w  C h a n g e s  f r o m  E x i s t i n g  R u l e

A d o p t e d  b y  SCO 1 3 5 1  E f f e c t i v e  M a y  1 5 ,  1 9 9 9

(5) If the trial court denies a defendant's request for 
appointed counsel, the defendant may request review cf this 
decision by the presiding judge cf the judicial district by 
filing a motion with the trial court within three days after the 
date cf notice, as defined in Criminal Rule 22.3(c), of the 
denial. The trial court snail forward the motion, relevant 
materials from the court file, and a cassette tape cf any 
relevant proceedings to the presiding judge. The presiding judge 
or his or her designee snail issue a decision within three days 
of receipt of these materials.

(c) Costs of Appointed Counsel.

(1) Entry of Judgment.

(A) Upon conviction cf an cffense, revocation cf probation,
denial of a motion to withdraw plea, and denial cf a motion 
brought under Criminal Rule 35.1, the court shall prepare a 
notice of intent to enter judgment for the cost of appointed 
counsel in accordance with paragraph (a) cf this rule, provide a 
copy of the notice to the defendant, and order the defendant to 
apply for permanent fund dividends every year in which the 
defendant qualifies for a dividend until the judgment is paid in 

full.

(3) A defendant Ref-endant- may oppose entry of judgment by
filing a written opposition, within 10 days after the date of 
notice, as defined in Criminal Rule 32.3(c), of the court's 
intent to enter judgment. The opposition e-hal-1 must specifically

- o q  ^ q — v- '  C C C  ̂  ^ 7" v* » * rc. “ ’J  o r 'm 0   ̂ T’ ̂  ro
prosecuting authority may cppcse the amount cf the "udgme.or by 
filing a written opposition •..•ithin by the same deadline.

:C) If no opposition is filed within the time specified in 
section 39(c)(1)(E), the clerk shall enter judgment against the 
defendant for the amount shown in the notice. If a timely 
opposition is filed, the matter must be decided by the court. 
The court may in its discretion set the matter for a hearing ede- 
cou-re— ~ y — see— ehe— raccor— ee-e— a— hearing— ana— ana 11— nave— auc-no-raey
w U _ . .  ~ „ r* o  ^ m w" n s •

(D) The judgment must be in writing. A copy cf the judgment 
chall must be mailed to the defendant's address of record. The 
judgment -the—  bears interest at the rate specified in AS 
C9. 30.CTQ(a). from the date judgment is entered.
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(a) Review of Defendant's Financial Condition.

(1) The court may review a defendant's financial status at 
any time after appointment of counsel to determine (A) whether 
the defendant continues to be eligible for court-appointed 
counsel under Criminal Rule 39.1 an "inai-gorrt— person, "— as— defined 
by statute; or (B) whether the defendant was eligible for court- 
appointed counsel when the appointment was made an— and-f gent 
person at the time— counsel was a-ppo-lrvtc-d .

(2) If the court determines that a defendant is no longer 
eligible for court-appointed counsel under Criminal Rule 39.1 ee 
indigent person, the court may

(A) terminate the appointment; or

(B) continue the appointment and, at the conclusion of the 
criminal proceedings against the defendant in the trial court, 
enter judgment against the defendant for the actual cost of 
appointed counsel, including actual expenses, from the date of 
the change in the defendant's financial status through the 
conclusion of the trial court proceedings.

(3) If the court determines that a defendant was not 
eligible for court-appointed counsel when the appointment was 
made ee— i.ndf gc-n-s— per see— ee— e-ee— time— : cur. sal— ees— apt tinted, the 
court may

(A) terminate the appointment and enter g udgme.no against 
the defendant for the actual costs of appointed counsel, 
including actual expenses, from the cate of appointment through 
the date of termination; or

(B) continue the appointment and, at the conclusion of the 
criminal proceedings against the defendant in the trial court, 
enter judgment against the defendant for the actual cost cf 
appointed counsel from the date of the appointment through the 
conclusion of the trial court proceedings.

(4) A defendant may request review cf the court's decision 
to terminate the appointment according to the procedure set out 
in subparagraph 39(b)(5).
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(2) Collection.
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(5) Judgment may be entered against a aerencant under this 
caracrracn regardless cf vnetner m e  cerer.dant is ccnvictec c: an 

offense.

NerB-e— PrS— IS . S 5 .17G4-H— defines— "indigene— person^— eee— eerpcscs— ee 
pub-l-ic ■defender-—  nppcintmcr.m m  -"a person ■•.■;hc-7— at— t-ho- t-eeve- -need 
i.G dnrorminedy— -docc— no^— r.c.vg— z'zzZ'Zcicr.i— g c c c ~ o — jrcc- -,— — c z r.cz  
means— ee— prey-i-d-e— fee— payment— ee— an— attorney— ene— a ^ — it.oor 
^eeeseesy expenses of representation uiihout depriving m h o — peeey 

— party-'-5— dependents— ee— s oeo-— slothing,— ee— m c _  ter— a-.no— wno 
hee— nee— disposed— ee— any— sssc-t-e— si-nee— e-he— commission— ee— tie
offense wla-h— t-he— int-ene— ee— fee— fee— purpose— ee— es-eebllshing
oligibilitu for— aesister.ee under this chapter."
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A L A S K A  C O U R T  S Y S T E M  

S t a t e  o f  A l a s k a  

O f f i c e  o f  t h e  A d m i n i s t r a t i v e  D i r e c t o r

Doug WooJiverAdminbtralN* Attorney

820 W«st 4th Avanua 
Anchorage, Atafe* 99501-2005 

(907)264-8265 
FAX (907) 264-8291

March 16,1999

The  Honorable Robin Taylor 
Cha irm an , Senate Judiciary Committee 
State Cap ito l 
Juneau , A laska 99811

Dear Senator Tay lor

Th is letter is in response to questions that arose during the March 15, 1999 Senate 
Judiciary Comm ittee hearing on SB 100.

4) Question: Are ine Crim inal Rule 39 fees for the repayment of public defender 
representation in addition to other costs such as travel?

A nsw er No. If a court enters a civil judgment against a person to pay for defense 
costs, that judgment is the full extent of his or her liability for that representation. No 
additional fees are adde d for travel or other expenses.

2) Question: W hen were the Crim inal Rule 39 fees last amended?

A nsw er The fees were adopted in 1992 and have not been  amended.

3) Question: W hat is the difference between the Crim ina l Ru le 39 fees and the cost of
private counsel?

A nsw er I have attached a copy of Crim inal Ru le 39 and Appellate Rule 209, which 
contain the scheduled fees. I have also sent you a copy of the recently adopted 
Crim ina l Ru le 39.1, which includes estimates of the cost of private representation for 
a variety of offenses.

P lease let m e know if you have any other questions.

S incerely ,
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Rules o f Crim inal Procedure, Rule 39

W E S T ’S A L A S K A  C O U R T  R U L E S  
R U L E S  O F  C R IM IN A L  P R O C E D U R E  
P A R T  IX . G E N E R A L  P R O V IS IO N S

C urrent with amendments received through 7-1-98.

RULE 39. A P PO IN T M E N T  O F CO UNSEL

(a) Informing Defendant o f  Right to Counsel. The court shall advise a defendant who appears without counsel for arraignment, 
change o f plea, or trial o f  the right to be represented by counsel, and ask i f  defendant desires the aid o f  counsel. The court shall 
not allow a defendant to proceed without an attorney unless defendant understands the benefits o f counsel and knowingly waives 
the right to counsel.

(b) Appointment o f  Counsel for Persons Financially Unable to Employ Counsel.

(1) I f  defendant desires the aid o f  counsel but claims a financial inability to employ counsel, the court or its designee shall
* determine whether defendant is an "indigent person," as defined by statute, by placing defendant under oath and asking about 
defendant's financial status, or by requiring defendant to complete a signed sworn financial statement. The court shall order 
defendant to execute a general waiver authorizing release o f income information to the court. The court may require defendant to 
attempt to arrange private representation before the court makes a final determination on indigency.

(2) Before the court appoints counsel for an indigent defendant at public expense, the court shall advise defendant that defendant 
w ill be ordered to repay the prosecuting authority for the cost o f appointed counsel, in accordance with paragraph (d) o f this rule, 
i f  the defendant is convicted o f  an oflcnsc. The court may enter such orders as appear reasonably necessary to prevent defendant 
from dissipating assets to avoid payment o f this cost.

(3) I f  the court or its designee determines that defendant is an "indigent person," the court shall appoint counsel pursuant to 
Administrative Rule 12 and notify counsel o f the appointment.

(4) In the absence o f  a request by a defendant otherwise entitled to appointment o f counsel, the court shall appoint counsel unless 
the court finds that defendant understands the benefits o f counsel and knowingly waives the right to counsel.

(5) I f  the trial court denies defendant's request for appointed counsel, defendant may request review o f  this decision by the 
presiding judge o f the judicial district by filing a motion with the trial court within three days after the date o f notice, as defined in 
Criminal Rule 32.3(c), o f  the denial. The trial court shall forward the motion, relevant materials from the court file, and a cassette 
tape o f any relevant proceedings to the presiding judge. The presiding judge or his or her designee shall issue a decision within 
three days o f  receipt o f  these materials.

*417 (c) Costs o f  Appointed Counsel.

(1) Entry o f  Judgment.

(A ) Upon conviction o f an offense, revocation o f probation, denial o f a motion to withdraw plea, and denial o f a motion 
brought under Criminal Rule 35.1, the court shall prepare a notice o f intent to enter judgment for the cost o f appointed counsel in
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accordance with paragraph (d) o f  this rule, provide a copy o f the notice to defendant, and order defendant to apply for permanent 
fund dividends every year in which the defendant qualifies for a dividend until the judgment is paid in full.

(B) Defendant may oppose entry o f judgment by filing a written opposition within 10 days after the date o f  notice, as 
defined in Criminal Rule 32.3(c), o f the court's intent to enter judgment. The opposition shall specifically set out the grounds for 
opposing entry o f  judgment. The prosecuting authority may oppose the amount o f  the judgment by filing a written opposition 
within the same deadline.

(C) I f  no opposition is filed within the time specified in section 39(c)(1)(B), the clerk shall enter judgment against 
defendant fo r the amount shown in the notice. I f  a timely opposition is filed, the court may set the matter for a hearing and shall 
have authority to enter the judgment.

(D) The judgment must be in writing. A  copy o f the judgment shall be mailed to defendant's address o f record. The 
judgment shall bear interest at the rate specified in AS 09.30.070(a) from the date judgment is entered.

(2) Collection.

(A ) The judgment has the same force end effect as a judgment in a civil action in favor o f the prosecuting authority and is 
subject to execution.

(B) A ll proceedings to enforce the judgment shall be in accordance with the statutes and court rules applicable to civil 
judgments. The judgment is not enforceable by contempt. Payment o f the judgment may not be made a condition o f a defendant's 
probation. Default or failure to pay the judgment may not affect or reduce the rendering o f services on appeal or any other phase 
o f defendant's ease in any way. A defendant docs not have a right to be represented by appointed counsel in connection with 
procccdings^undcr subparagraph 39(c) or any proceedings to collect the judgment.

(C) Upon a showing o f  financial hardship, the court shall allow a defendant subject to a judgment under this rule to make 
payments under a repayment schedule. A defendant may petition the court at any lime for remission, reduction or deferral o f  the 
unpaid portion o f  the judgment. The court may remit or reduce the balance owing on the judgment or change the method o f 
payment i f  payment would impose manifest hardship on defendant or defendant's immediate family.

*418 (D) Notwithstanding section 39(c)(2)(B), a defendant may be held in contempt for failing to comply with an order 
under this rule to apply for a permanent fund dividend.

(3) Appeal.

(A) I f  defendant appeals lire conviction, enforcement o f the judgment may be stayed by the trial court or the appellate 
court upon such terms as the court deems proper.

(B) I f  defendant's conviction is reversed, the clerk shall vacate the judgment and order the prosecuting authority to repay 
all sums paid in satisfaction o f the judgment, plus interest at the rate specified in AS 09.30.070(a).

(d) Schedule o f  Cosls. The following schedules govern the assessment o f  costs o f appointed counsel under paragraph 39(c). I f  a 
defendant is convicted o f  more than one offense in a single dispositive court proceeding, costs shall be based on the most serious 
offense o f  which the defendant is convicted. I f  a defendant is otherwise convicted o f more than one offense, costs shall be 
separately assessed for each conviction. For good cause shown, the court may waive the schedule o f costs and assess fees up to 
the actual cost o f  appointed counsel, including actual expenses.

M is d e m e a n o r s
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T r i a l  5 5 0 0 .0 0
C h a n g e  o f  p l e a  2 0 0 .0 0
P o s t—c o n v i c t i o n  r e l i e f  o r  c o n t e s t e d  p r o b a t io n  r e v o c a t i o n  p r o c e e d in g s  2 5 0 .0 0  

i n  t h e  t r i a l  c o u r t
F e lo n ie s

RCRP R u l e  3 9 ,  RULE 3 9 .  APPOINTMENT OF COUNSEL

C la s s  B & C C la s s  A a n d  
U n c la s iB i f  l e d  

( E x c e p t  M u r d e r )

M u r d e r  i n  t h e  l e t  
a n d  2 n d  D e g re e s

T r i a l $ 1 , 5 0 0 . 0 0 $ 2 , 5 0 0 . 0 0 $ 5 , 0 0 0 . 0 0

C h a n g e  o f  p l e a  a f t e r  
s u b s t a n t i v e  m o t io n  
w o r k  a n d  h e a r i n g  a n d  
b e f o r e  t r i a l  
co m m e n ce s

1 , 0 0 0 .0 0 1 , 5 0 0 . 0 0 2 , 5 0 0 . 0 0

C h a n g e  o f  p l e a
p o s t - i n d i c t m e n t  b u t  

*4 1 9  p r i o r  t o  s u b s t a n t i v e  
m o t io n  w o r k  a n d  
h e a r i n g

5 0 0 .0 0 1 , 0 0 0 .0 0 2 , 0 0 0 .0 0

C h a n g e  o f  p l e a  p r i o r  t o  
. i n d i c t m e n t

2 5 0 .0 0 5 0 0 .0 0 7 5 0 .0 0

P o s t - c o n v i c t i o n  r e l i e f  
o r  p r o b a t i o n  
r e v o c a t i o n  p r o c e e d in g  
in  t r i a l  c o u r t

2 5 0 .0 0 5 0 0 .0 0 7 5 0 .0 0

(c) Review o f  Defendant’s Financial Condition.

(1) The court may review defendant’s financial status at any time after appointment o f counsel to determine (A) whether defendant 
continues to be an "indigent person," as defined by statute; or (B) whether defendant was an indigent person at the time counsel 
was appointed.

(2) I f  the court determines that defendant is no longer an indigent person, the court may

(A ) terminate the appointment; or

(B) continue the appointment and, at the conclusion o f the criminal proceedings against defendant in the trial court, enter 
judgment against defendant for the actual cost o f appointed counsel, including actual expenses, from the date o f  the change in 
defendant’s financial status through the conclusion o f tiic trial court proceedings.

(3) I f  the court determines that defendant was not an indigent person at the time counsel was appointed, the court may

(A ) terminate the appointment and enter judgment against defendant for the actual costs o f  appointed counsel, including 
actual expenses, from the date o f appointment through the date o f termination; or

(B) continue the appointment and, at the conclusion o f the criminal proceedings against defendant in the trial court, enter 
judgment against defendant for the actual cost o f appointed counsel from the dale o f the appointment through the conclusion o f the 
trial court proceedings.

C o p y r i g h t  ( c )  W e s t  G r o u p  1 9 9 8  No c l a i m  t o  o r i g i n a l  U . S .  G o v t ,  w o r k s



(4) A  defendant may request review o f  the court’s decision to terminate the appointment according to the procedure set out in 
subparagraph 39(b)(5).

(5) Judgment may be entered against a defendant under this paragraph regardless o f whether the defendant is convicted o f  an 
offense.

[Rescinded and rcpromulgatcd effective July 1 ,1992; amended effective July 1 ,1993; October 1, 1993.]

P a g e
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RAP R u le  2 0 9 ,  RULE 2 0 9 . APPEALS AT P U B L IC  EXPENSE 

Rules o f  A ppellate  Procedure, Rule 209

W E S T ’S A L A S K A  C O U R T  R U L E S  
R U L E S  O F  A P P E L L A T E  P R O C E D U R E  

P A R T  I I .  P R O C E D U R E  O N  A P P EA LS  AS O F  R IG H T

C urren t w ith amendments received through 7-1-98.

RULE 209. A P PE A L S A T  PU BLIC  EXPE N SE

(a) C ivil Matters. [Pub. Note: See provisions following this version for text o f Rule 209(a) adopted by Laws 1995, c. 79, § 19, 
effective July 1, 1995.]

(1) A party to a c iv il action may file in the supreme court a motion to appeal or to petition for review at public expense. The 
motion shall be accompanied by a swom financial statement on a form provided by the clerk o f the appellate courts.

(2) In considering the motion to appeal or petition for review at public expense, the court shall determine the indigence or 
nonindigcncc o f  the party.

(3) I f  the motion is granted:

[a] The court shall specify in the order granting the motion which o f the following costs or partial costs are to be covered 
at public expense:

[1] Filing fees,

[2] Transcript fees,

[3] Costs o f printing briefs,

[4] Other costs;

[b] Any costs and attorney fees awarded to the appellant or petitioner as a prevailing party in the supreme court shall 
accrue to the state to reimburse it for costs relating to the appeal or petition for review.

(4) Leave to file  at public expense may be conditioned on repayment o f  costs to the state. The conditions may include the 
imposition o f liens in favor o f  the state on costs, attorney fees and other recoveries awarded to the indigent appellant or petitioner.

(5) An appeal or petition for review at public expense w ill be allowed without additional motion in eases where the appellant is 
represented by court-appointed counsel.

(6) The provisions o f  this paragraph do not apply to the filing fees in a prisoner's appeal against the state or an officer, agent, 
employee, or former officer, agent, or employee o f the state that is governed by the provisions o f AS 09.19. A prisoner may request a 
filing fee reduction in an appeal governed by AS 09.19 by submitting an application which satisfies the requirements o f  AS 09.19.010 
with the prisoner's notice o f appeal and the items specified in Appellate Rule 204(b).
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RAP R u le  2 0 9 ,  RULE 2 0 9 .  APPEALS A T  P U B L IC  EXPENSE

•560 (a) Civil Matters. [Pub. Note: Laws 1995, c. 79, § 19, effective July 1, 1995, amended Rule 209(a) to read as follows. See 
preceding version for text as amended by the Alaska Supreme Court, effective July 15,1996.]

(1) A party to a civil action in the superior court may file in the superior court a motion to appeal or to petition for review at publi< 
expense. The motion shall be accompanied by:

[a] An affidavit o f  the party detailing the party's inability to pay fees and costs or to give security for fees and costs;

[b] An affidavit o f  the party stating that the party believes the party is entitled to redress on appeal or on petition for
review;

[c] A concise statement o f  the points on which the party intends to rely in the party's appeal or petition for review.

(2) The motion shall be considered ex parte. In considering the motion to appeal or petition for review at public expense, the 
superior court shall determine:

[a] The indigence or nonindigcncc o f the party;

[b] Whether any o f  the proposed points on appeal arc frivolous and, i f  so, the reasons.

- (3) I f  the motion is granted:

[a] The party may proceed without further application to the supreme court;

[b]-T-hc superior court shall specify in the order granting the motion which o f the following costs or partial costs arc to be 
covered at public expense:

[1] Filing fees,

[2] Transcript fees,

[3] Costs o f  printing briefs,

[4] Other costs;

[c] Any costs and attorney fees awarded to the appellant or petitioner as a prevailing party in the supreme court shall 
accrue to the state to reimburse it for costs relating to the appeal or petition for review.

(4) I f  the motion is denied in whole or in part:

[a] The superior court shall state in writing the reasons for denial;

[b] The party who made the original motion has ten days from the date shown in the clerk's certificate o f distribution on 
the order denying the motion to file with the supreme court a motion to appeal or to petition for review at public expense. The 
motion shall be accompanied by copies o f  the affidavits and statements o f  points filed in superior court, and by a copy o f the 
reasons given by the superior court for its action.

(5) Leave to file at public expense granted by the superior court or the supreme court may be conditioned on repayment o f costs to 
the state. The conditions may include the imposition o f liens in favor o f the state on costs, attorney fees and other recoveries awarded
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lo the indigent appellant or petitioner.

*561 (6) An appeal or petition for review at public expense will be allowed without additional motion in eases where the appellant 
is represented by court-appointed counsel.

(7) The provisions o f  this subsection do not apply to the filing fees in a prisoner's appeal against the state or an officer, agent, 
employee, or former officer, agent, or employee o f  the state that is governed by the provisions o f AS 09.19.

(b) Criminal Matters.

(1) In criminal matters the appellate court shall authorize appeals and petitions for review at public expense on behalf o f 
defendants who arc "indigent," as defined by statute, in accordance with the rules and decisions o f  the appellate courts o f Alaska, and 
where such proceedings arc required to be provided by state courts by decisions o f the Supreme Court o f  the United States. Where an 
appeal or petition for review at public expense is authorized by the court, the costs which shall be borne at public expense include 
those o f providing counsel and o f  preparing a transcript and briefs.

(2) I f  a defendant is allowed to proceed at public expense, the clerk o f the appellate courts shall send the defendant a written noUcc 
and order, to the address provided under Appellate Rule 204(b), that

(A) advises the defendant that, i f  the defendant's conviction is not reversed, the defendant w ill be ordered lo repay the
-prosecuting authority for the cost o f  appointed appellate counsel, in accordance with the schedule o f  costs set out in subparagraph
209(b)(6); and

(B) orders the defendant to apply for permanent fund dividends every year in which the defendant qualifies for a dividend
until the cosLis paid in full.

(3) A defendant authorized lo proceed at public expense in the trial court is presumed to be entitled to appeal or petition for review 
at public expense.

(4) Counsel appointed to represent a defendant in the trial court pursuant lo Criminal Rule 39 shall remain as appointed counsel 
throughout an appeal or petition for review at public expense authorized under this paragraph and shall not be permitted to withdraw 
except upon the grounds authorized in Administrative Rule 12. An attorney appointed by the court under Administrative Rule 
12(b)(1)(B) w ill be permitted to withdraw upon a showing that either the public defender agency or the office o f public advocacy is 
able to represent the defendant in the appellate proceeding. I f  an appeal is to be taken, trial counsel w ill not be permitted to withdraw 
until the notice o f appeal and the documents required to be filed with the appeal by Rule 204 have been accepted for filing by the clerk 
o f the appellate courts.

•562 (5) A t the conclusion o f  the appellate proceeding, the clerk o f the appellate courts shall enter judgment against the defendant 
for the cost o f appointed appellate counsel unless the defendant's conviction was reversed by the appellate court. The amount o f the 
judgment shall be determined by reference to the schedule in subparagraph 209(b)(6). Before entering judgment, the clerk shall mail, 
to the defendant's address o f  record, a notice that sets out the amount o f the proposed judgment. The defendant may oppose entry o f 
the judgment by filing a written opposition within 45 days aflcr the dale shown in the clerk's certificate o f  distribution on the notice.
The opposition shall specifically set out the grounds for opposing entry o f judgment. The prosecuting authority may oppose the 
amount o f the judgment by filing a written opposition within the same deadline. Criminal Rule 39(c)(1)(D) and (c)(2) shall apply to 
judgments entered under this subparagraph.

(6) The following schedule governs the cost o f appointed appellate counsel:

T y p e  o f  A p p e l l a t e  P r o c e e d in g  M is d e m e a n o r  F e lo n y
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S e n te n c e  A p p e a l  o r  P e t i t i o n  f o r  S e n te n c e  R e v ie w  $ 2 5 0  $ 5 0 0

H e r i t  A p p e a l  o r  A p p e a l  f r o m  P o B t - C o n v ic t i o n  R e l i e f  7 5 0  1 ,5 0 0
P r o c e e d in g s

C o m b in e d  M e r i t  A p p e a l  a n d  S e n te n c e  A p p e a l  o r  P e t i t i o n  f o r  1 , 0 0 0  2 ,0 0 0

S e n te n c e  R e v ie w

O t h e r  A p p e l l a t e  A c t i o n s
( P e t i t i o n  f o r  R e v ie w ,  P e t i t i o n  f o r  H e a r in g ,  e t c . )  5 0 0  1 ,0 0 0

(c) Costs. Costs, attorney's fees, damages, and interest may be allowed as in other cases, but the state shall not be liable for any o f

them.

[Amended cflcctivc January 15,1988; July 1,1992; October 1, 1993; July 15,1994; July I, 1995, by Laws 1995,c. 79. § 19; July 
15, 1995; January 22, 1996; July 15, 1996.]

Note

Ch. 79 § I SLA 1995 amends AS 09 by adding a new chapter related to prisoner litigation against the state. AS 09.19.010 
prohibits the court from accepting any filing in an action governed by AS 09.19 until the filing fee required by AS 09.19.010 has been 

paid.

Section 19 o f  chapter 79 amends Appellate Rule 209(a) to add subparagraph (a)(6) which states that the provisions o f  paragraph
(a) do not apply in a prisoner's appeal that is governed by AS 09.19. Section 5 o f [SCO 1238] is adopted for the sole reason that the 
legislature has mandated the amendment.
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SENATE FINANCE COMMITTEE

S I G N - I N

S B  1 0 0 - R E I M B U R S E M E N T  F O R  P U B L I C  D E F E N D E R

N A M E : D r y u c j  [J d d  / i ' IZ - P C

N—J
C o./D ept./T itle : L *  f s w c l  S y s h n *

Address:

Do you w ish to tes tify? / / Y e s  N o  Respond to Questions

N A M E :

C o./D ept./T itle :. 

Address:_______

N A M E :

C o./D ept./T itle :, 

Address:_______

N A M E :

Co./Dept./Title:_ 

Address:_______

.S u b ./B ill No: S R  /C O

________Phone: ‘7 %  d )

__________ Z ip :__________

.S u b ./B ill No:.

 Phone:.

_________ Zip:.

Do you w ish to testify? Y e s  N o  Respond to Questions

.S ub ./B ill No:.

 Phone:.

_________ Z ip :

Do you w ish to testify? Y e s  N o  Respond to Questions

.S u b ./B ill No:.

 Phone:.

_________ Z ip :

Do you w ish to testify? Y e s  N o  Respond to Questions

SFC-99 1 - 1 April 1999



S E N A T E  F I N A N C E  C O M M I T T E E

S I G N - I N

SB 100-REIMBURSEMENT FOR PUBLIC DEFENDER

N A M E : /)<w tJoo / iV e r
Co./Dept./Title:__ r f l a i h   S r J - k f l i ______
Address: % ^ 0 U -  4 ^  A A ^ c h .  / 4 k . ______
Do you w ish  to testify?  \ /  Y es  N o  Respond To Questions

S ub jec t/B ill N o: S J 7  !& >

Phone: 4 a  - 4 7 r d ______

Zip: 9 7 s ~ 0 l _______

N A M E :

C o./D ept./T itle : 

Address:_______

Do you w ish  to testify? Yes No

S ub jec t/B ill No:

Phone:_________

Z ip :___________

_Respond To Questions

N A M E :

C o ./D e p t./T itle :. 

Address:_______

Do you w ish  to testify? Yes No

S ub ject/B ill No:

P hone:________

Z ip :___________

_Respond To Questions

N A M E :

C o./D ept./T itle : 

Address:_______

S ub jec t/B ill No:

P hone:________

Z ip :___________

Do you wish to testify? Yes No _Respond To Questions

SFC-99
SB 100

-1 - 3/30/99



0 4 / 0 1 / 9 9  LEGISLATIVE TELECONFERENCE NETWORK SYSTEM LT N 1150
0 8 : 0 4 : 3 0  PARTICIPANT L IS T  (ALL PAR TICIPANTS) B Y :ANC

T C N : 9 0 4 9 0  SCHEDULED FOR: 0 4 / 0 1 / 9 9  0 8 : 0 0  TO 1 1 : 0 0  FOR:ANC
PUBLIC HEARING SENATE FINANCE

LOCATION:ANCHORAGE ' '
SB 1 0 0  DIANE WENDLANDT ANS ?S  A . G .  OFFICE TESTIFY
SB 1 0 0  BARBARA BRINK AK PUBLIC DEFENDTESTIFY




