




s e n a t e  f i n a n c e  c o m m i t t e e  r e p o r t
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s f c ^ . l ^ / q p
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Finance Committee considered CS FOR HOUSE BILL NO. 98(HES) am

PUB. ASSISTANCE: PROGRAMS/GRANTS/CONTRACTS

and recom m ends:

[ re p la c e d  w ith CS

[ ] adopt p re v io u s  ; CS

[ ] attached am endm ent(s)

[ ] adopt Letter of Intent by _ 

[ ] further referral to th e ____

 ( .B j s L

Committee

Committee

S e n a te  Bill:
[ ] sam e title 

_) [ ] new  title
H o u se  Bill:

.) [ ] sam e title 
[ ] technical title 
j ] new: SCR*____

NEW  FISCA L NO TE(S): PREVIO US FISCA L NOTE(S):*
Department Date Zero Fiscal Department Date Zero Fiscal

[ ] A PPR O PR IA TIO N  -  no fiscal note ^include fiscal notes accompanying Governor’s bill



LEGAL SERVICES
DIVISION OF LEGAL AND RESEARCH SERVICES 

LEGISLATIVE AFFAIRS AGENCY
(907) 465-3867 or 465-2450 STATE OF ALASKA State Capitol
FAX (907) 465-2029 Juneau, Alaska 99801-1182
Mail Stop 3101 Deliveries to: 129 6th St., Rm. 329

M  F. M  O R A N D U  M A pril 18, 2000

S U B JE C T : D efic ien t bill title in SCS CSH B 98(FIN ), version "K" (A laska
N ative T A N F program s)

T O : S enato r John  T orgerson ~
A ttn: D arw in  Peterson y —.

F R O M : Terri L auterbach
L eg isla tive  C ounsel

Enclosed is the SCS you requested  for FIB 98.

The title o f  the bill does not satisfy  the state constitution's requirem ent that the subject o f  the 
bill be expressed in the title because the am endm ent deleting  "in terpret" on page 3, line 20, 
is not reflected  in the b ill title. Page 3, line 20, relates to the en tire A T A P program , not to 
any o f  the narrow ly-delineated  topics currently  listed in the bill title.

The bill could  be m ade constitutional by putting "interpret" back into the law on page 3, line 
20. O therw ise the entire bill could be subject to challenge in court based on the flawed title.

P lease let m e know  i f  you  w ant an am endm ent drafted o r i f  I can be o f  o ther assistance.

T M L :pl:g lc
00-145.plm

Enclosure



FISCAL NOTE Bill Version:
No:

C S H B  9 8 ( H E S )

STATE OF ALASKA
2000 LEGISLATIVE SESSION

(H) Publish Date: 3 / 2 7 /OO

REPORTED 0  
S F C ^ I

UT OF
fO O

Revision Dale/Time (Note if correction) ______
Title Public Assistance:

Sponsor
Requester

Programs/Grants/Contracts

Dept. Affectt Department of Revenue___________
BRU Child Support Enforcement Division
Component Child Support Enforcement Division

Rules Committee
Finance Committee 111

E x p e n d itu re s /R e v e n u e s

Component I 

(Thousands of Dollars)

OPERATING EXPENDITURES FY 2001 FY 2002 FY 2003 FY 2004 FY 2005 FY 2006

Personal Services 
Travel 
Contractual 
Supplies 
Equipment 
Land & Structures 
Grants & Claims 
Miscellaneous

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPfTAL EXPENDITURES

CHANGE IN REVENUES ( )

FUND S O U R C E ____________________________ (Thousands ol Dollars)
1002 Federal Receipts 1
1003 GF Match 1
1004 GF !
1005 GF/Program Receipts 1
1037 GF/Mental Health I
Other (Specify Type) 1

TOTAL 0.0 0.0 0.0 p b 0 b 0.0
Estim ate o f any current year (FY2000) cost: 
POSTIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separate page it necessary)
The Child Support Enforcement Division receives incentive funding from the federal government based on the 
agency's collections in public assistance cases. That incentive funding covers about 153o of the child support 
agency's annual operating budget, reducing the need for state funds. The original version of this legislation 
would have resulted in reduced federal incentive funding as public assistance collections were converted to 
tribal assistance collections -- which are not eligible for incentive funding to the states. However, a new 
federal funding formula that started phasing in for FY2000 depends less on public assistance collections and 
more on the child support agency's general performance. Therefore, we expect this legislation will not 
materially affect incentive funding for FY2001 and 2002.

Barbara Miklos, Director Phone
Child Support Enforcement Division Date/Time 3/22/00 2:08 PM

Prepared by:
Division

Approved by Commissioner 
Agency

COM M ITTB£b©0|S Y° PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For further distribution information, call Ihe Governor’s Legislative Office

Date 03/23/2000
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FIS C A L  N O TE
STATE OF ALASKA
2000 LEGISLATIVE SESSION

No: 2

REPORTE, 
SFC

TTED OUT OF
4 -J 1

- i l l  Version: C5Hb 98(H E S)
(H) Publish Date: 3 / 3 / 0 0

Revision D ate /T im a (N ot* if correction): ___________

Title: Native Family Assistance Programs
Dept. Affactad: Health and Social Services

BRU: Public Assistance_________
Component: Tribal Assistance_________

Sponsor:

Requestor:

Rules Committee
House (CRA)

COM PONENT SERIAL NO. 2336  

See also (SN0):_____

E x p e n d itu re s /R e v e n u e s : (Thousands o f Dollars)
Note: Am ounts do not incluao inflation unless otherw ise noted below.
O P E R A T IN G F Y 2 0 0 1 F Y 2 0 0 2 F Y 2 0 0 3 F Y 2 0 0 4 F Y 2 0 0 5 F Y 2 0 0 6

PERSONAL SERVICES

TRAVEL
C O N TR A C TU A L
SUPPLIES

EQUIPMENT
LAND & STRUCTURES
G R A N TS , C LA IM S
M ISCELLANEOUS

0.0 0.0 0.0 0.0 0.0 C

TO TA L OPERATING 0.0 0.0 0.0 0.0 0.0 C

C APITAL EXPENDITURES

ICHANG ES IN REVENUES ( )

F U N D  S O U R C E  (Thousand* o f Dollars)
1 0 0 2  Federal Receipts
1 0 0 3  GF M atch
1 0 0 4  GF
1 0 0 5  GF/Program Receipts 

1 0 3 7  G F /M ental Health 
Other (please specify)

0.0 0.0 0.0 0.0 0.0 (
.

0.0 0.0 0.0 0.0 0.0 i

TO TAL 0.0 0.0 0.0 0.0 0.0
Estim ate of any current year (F Y 2 000 ) cost: 

P O S IT IO N S :

$0.0

FULL-TIME

PART-TIM E

TEM PORARY

A N A L Y S IS : (Attach a separate page if necessary)

Under federal law, 12 Alaska Native regional non-profits and the village of MetJakatJa are authorized to receive federal funds for the 
administration of tribal family assistance programs. This legislation provides appropriations, in addition to the federal funds, fo r the 
operation of tribal family assistance programs. Tribal family assistance programs will provide temporary assistance and supportive 
services to recipients living in regions served by the regional non-profrts and the village of Metlakatla. The legislation also provides for th 
approval of regional public assistance programs, serving both Native and non-Native families, designed to achieve administrative efficie 
and cost effectiveness,

Passage of this legislation will have profound impacts both on the delivery of temporary assistance and supportive services to needy 
Alaskan Natives and others served by regional assistance programs and on general DPA operations. (Continued)

Prepared by: 
Division:

Jim Nordl /

Approved by Commissioner: 
Agoncy:

Phone: 465-26S0 
Date/Time: 2/7/00 2:08 PM

Date: 2/7/2000
Departm ent of Health & Social Services

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE 
i i  . i - T - , - , - - -  „ For fu rther d istribution in form ation, call tho Governor'6 Legislative Office

C Q M M 1 H E E . Q Q P Y  Pao,  i of 2 .



Title: N a tiv e  Fam ily A ssistance P ro g ram s
Bill N o .: • C SH B  98 (CRA )
Sponsor: R u les C om m ittee

Analysis C ontinued

E ffects will be felt in various areas o f  D P  A  program  adm inistration and operation. Fiscal 
im pacts, how ever, are  contingent u po n  w hich organizations actually pursue 
im plem entation o f  N ative  assistance p rogram s and th e  approval o f  regional public 
assistance program s.

A  new  com ponen t has been added to  the D P A  budget th a t will accom m odate the inclusion 
o f  N ative  family assistance program s and regional assistance program s in the ag en cy ’s 
planning process. In the future, agency b u d g e t requests will reflect the financial im pact 
resulting  from  th e  developm ent and im plem entation  o f  these  program s.



T o n y  K n o w l e s
GOVERNOR

* 7 '
P O  B o i  ••COC- 

Juneau Aiasxa 9 98 | '■0CC• 
I907-, J 6S-350C 

ca* |90T1 J65 -3;33

S t a t e  o f  A l a s k a
OFFICE OF THE GOVERNOR

J u n e a u

F e b ru a ry  18. 1998

T h e  H o n o ra b le  B rian  P o rte r  
S p e a k e r  o f  th e  H o u se  
A la s k a  S ta te  L eg is la tu re  
S ta te  C a p ito l 
Ju n e a u . A K  9 9 8 0 1 -1 1 8 2

T h e  b ill I tra n sm it to d a y  c o n tin u e s  A la sk a 's  e ffo rts  to  im p lem en t e ffe c tiv e  an d  re s p o n s ib le  
w e lfa re  re fo rm , p a r tic u la r ly  in ru ra l a reas . T h is  b ill b u ild s  on th e  p ro v is io n  in fed e ra l 
w e lfa re  re fo rm  law  th a t a llo w s reg io n a l n o n -p ro fit N a tiv e  c o rp o ra tio n s  to  d e v e lo p  an d  
im p le m e n t in d e p e n d e n t w e lfa re  p ro g ra m s  p ro m o tin g  lo ca l re sp o n s ib ility  fo r p ro g ra m  
su c c e ss  b y  ty in g  p ro g ra m  a ss is tan c e  to  local e c o n o m ic  an d  so c ia l co n d itio n s . U n d e r  th is  
b ill, th e  D e p a rtm e n t o f  H e a lth  an d  S o cia l S e rv ice s  (D H S S ) w ill be  ab le  to a w a rd  g ra n ts  to  
reg io n a l N a tiv e  o rg a n iz a tio n s  o p e ra tin g  triba l fam ily  a ss is tan c e  p lan s  th a t d if fe r  fro m  th e  
A la sk a  T e m p o ra ry  A ss is ta n c e  P ro g ra m  p lan  b ec a u se  th ey  are d e s ig n ed  to  m e e t reg io n a l 
c irc u m sta n c e s .

T h e  fed e ra l P e rso n a l R e sp o n sib ility  an d  W o rk  O p p o rtu n ity  R e c o n c ilia tio n  A c t o f  1996 
p ro v id e d  th a t sp e c if ic a lly  n a m e d  A la sk a  N a tiv e  o rg a n iz a tio n s  co u ld  p ro p o se  to  o p e ra te  
tr ib a l te m p o ra ry  a s s is ta n c e  p lan s , in d e p e n d e n t o f  th e  s ta te  p lan , to  se rv e  th e  A la sk a  
N a tiv e  a n d  In d ia n  p o p u la tio n s  w ith in  a sp e c if ic  g eo g ra p h ica l reg io n . A  sta te - and  
fe d e ra lly -a p p ro v e d  triba l fam ily  a s s is ta n c e  p lan  w ill rece iv e , d ire c tly  from  th e  fed era l 
g o v e rn m e n t, a p o rtio n  o f  A la sk a 's  a llo ca tio n  o f  th e  T e m p o ra ry  A ss is ta n c e  for N e e d y  
F a m ilie s  b lo c k  g ra n t m o n ey . T h e  fed era l m o n ey , h o w ev e r, is o n ly  ab o u t h a lf  o f  th e  
m o n e y  th a t h as  h is to ric a lly  b een  ap p ro p ria te d  to se rv e  th is  p o p u la tio n . T h is  bill 
e s ta b lish e s  c le a r  s ta tu to ry  s ta n d a rd s  u n d e r w h ic h  th e  s ta te  w o u ld  p ro v id e  g ran ts  to A la sk a  
N a tiv e  o rg a n iz a tio n s  w'ith fe d e ra lly -a p p ro v e d  trib a l p lan s  th a t d if fe r  from  the s ta te 's  p lan .

A s o f  O c to b e r  1, 1998, T a n a n a  C h ie f s  C o n fe re n c e , Inc. (T C C ) rec e iv ed  a p p ro v a l from  
th e  fed era l g o v e rn m e n t to  o p e ra te  its o w n  trib a l te m p o ra ry  a s s is ta n c e  p ro g ra m  fo r n e e d y  
fam ilie s . T h e  D H S S  d e v e lo p e d  a p lan  w ith  T C C  to  se rv e  triba l p ro g ra m  re c ip ie n ts .



T h e  H o n o ra b le  B ria n  P o rte r  
F e b ru a ry  18. 1999 
P a g e  2

U n d e r  c u rre n t s ta te  law , h o w e v e r , the p ro g ra m  m u s t be  id en tica l to the s ta te 's  te m p o ra ry  
a s s is ta n c e  p ro g ram . A s  a  c o n se q u e n c e , the s ta te  lo ses the  o p p o rtu n ity  to sh ap e  re g io n a l 
p ro g ra m s  to  m e e t reg io n a l c o n d itio n s . T h is  b ill w ill m ak e  it p o ss ib le  fo r reg io n a l 
p ro g ra m s  to  be  d e s ig n e d  to  sp e c if ic a lly  ad d re ss  local c irc u m stan ce s .

R e g io n a l tr ib a l p la n s  are  e x p e c te d  to  be  c u s to m  d e s ig n e d  to  m e e t th e  e c o n o m ic  c o n d itio n s  
an d  n e e d s  o f  th e  reg io n . T h is  b ill a lso  w o u ld  a llo w  th e  D H S S  to  a d o p t a  re g io n a l p la n  fo r 
n o n - tr ib a l m e m b e rs  i f  su ch  a  p lan  a p p e a rs  m o re  su ita b le  to  a d d ress  reg io n a l c o n d itio n s . 
T h e re fo re , p ro g ra m  s ta n d a rd s  u n d e r  a re g io n a l p lan  co u ld  d iffe r  fro m  so m e  o th e rw ise  
g e n e ra lly  a p p lic a b le  s ta n d a rd s  o f  th e  s ta te 's  p lan , b u t w o u ld  a lw ay s c o n ta in  sp e c if ic a lly  
id e n tif ie d  p ro g ra m  e le m e n ts .

T h is  b ill w ill c o n tr ib u te  to  m a k in g  o u r p u b lic  a s s is ta n c e  p ro g ra m s m o re  e f fe c tiv e  by  
c o n s id e r in g  reg io n a l c o n d itio n s  in  p la n  d e v e lo p m e n ts . I u rg e  y o u r  su p p o rt o f  th is  
m e a su re .

S in ce re ly ,

G o v e rn o r



A M E N D M E N T

O FFER ED  IN  SE N A TE  FIN  

TO:-€ S I-IB-9 3 (IiE 3 )d iir  X

P a g e 'H j line 's^ :

senate finance
COMMITTEE ^  

Amendment Number: /
Bill Number: / / &  S?_____
Sponsor:^ ^ ^ -  
Logged In By:D elete "traditions; and”

Insert “traditions;"
€> 3 1

P a g e 'H j lin e 's^ :

Follow ing  "(4)”

Insert:
"estab lish  the sam e m axim um  n um ber o f  m onths o f  benefits as is established for 

the slate program  under AS 47.27 .015(a)(1); and 
(5 )”



Green COMMITTEE
2000 COMMITTEE ACTION

Bill Number ' f t ®  ^ 6
Amendment

Motion c O c b p T

Motion by

Objection by D
Removed 1/

Second Objection by
Committee Member y  vqxl n

Senator Lyda Green
Senator Randy Phillips
Senator Dave Donley
Senator Loren Leman
Senator Al Adams
Senator Gary Wilken
Senator Pete Kelly
Co-Chair Sean Parnell
Co-Chair John Torgerson

Tally
Yea
Nay

Absent

MOTION



SENATE FINANCE 
COMMHTEE

M n m h s r :  - T  C -*

A M E N D M E N T

O FFERED  IN  SE N A T E  FIN  

TO : C SH B  98(H E S)am  \ j4 i* ? io > 'l  “ I "

%  3
Page-H M ine '23:

D elete “a com pelling  in terest”

Insert:
“ that special circum stances exist that support the request”

A m endm ent N u m b e r .-*  
r: _ j D 2 2 i  

6 r m ^ p a t e j  
Logged l n l # 3 L C Q i £ < 2

Bill Number:—
S p o u s o ^ o T ^ ^ O a X B i A U ^ 00

&



Phillips COMMITTEE
2000 COMMITTEE ACTION

Bill Number 
Amendment 

Motion

- t V B

Motion bv____

Objection bv
Removed 

Second Objection by
Committee Member V o te . N

Senator Randy Phillips
Senator Dave Donley
Senator Loren Leman
Senator Al Adams
Senator Gary Wilken
Senator Pete Kelly 
Senator Lyda Green
Co-Chair Sean Parnell 
Co-Chair John Torgerson

M x
Yea
Nay

Absent

M Q77PM



Donley COMMITTEE
2000 COMMITTEE ACTION

Bill Number
Amendment .  . ^

Motion a a o p T

Mot/on by I J L m S rr\

Objection by
Removed

Second Objection by
Committee Member Y Vcl§_ N

Senator Dave Donley
Senator Loren Leman
Senator Al Adams
Senator Gary Wilken
Senator Pete Kelly
Senator Lyda Green
Senator Randy Phillips
Co-Chair Sean Parnell
Co-Chair John Torgerson

Tally
Yea
Nay

Absent

MOTION

3  \ \ r \ ( L

A d e M *  "  i "
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CSI-IB 98 (TIES)

C a n n o t O n t  O u t o f  P ro g ra m  47.27.07 l(k): i f  both a N ative fam ily  assistance 
program  and a standard  state program  ex ist in an area, individual m ust use the N ative 
program  unless a "com pelling '1 interest is dem onstrated  to use the state program .
T hat is the h ighest standard  and is very d ifficu lt to m eet.

Yet the N ative assistance program  will be com prised  o f  N atives only, probably  
selected  through the regional corporations. N on-N atives w ill thus be bound by the 
all-N ative program 's decisions, but be ineligible to select m em bers o f  the program . 
They will have no say in who gets selected, bu t they will be forced to fo llow  the 
program 's m andates.

N a tiv e  N o n -P ro fits  O n ly  N ote that there is no provision  fo r any non-N ative non­
profits o f  this sort to be formed. The regional fam ily assistance program s that are 
allow ed m ust first be approved as an A laska N ative fam ily assistance program  [see 
47.27 .072(c)(1)]. Thus, even an area inhabited prim arily  by non-N atives w ill have 
only N ative assistance program s.

And in an area w ith  an approved regional public assistance program , anyone in  that 
area m ust use that program , and not the state program  [sec 47.27.072(f)]

E o u a l P ro tec tio n  Issue  If  there is no Equal Protection problem  because federal law  
requires N ative program s to be "com parable" to the state T A N F program , then  isn 't 
the very purpose o f  the legislation defeated? The stated purpose is to  afford m ore 
latitude to the local group in aw arding benefits, but i f  they m ust behave in the sam e 
m anner as the state program  because o f  Equal Protection, then there can be no special 
adm in istra tion  o f  these program s by the N ative or regional program s.

A lso note in the federal law  that says the program s m ust be "com parable" that 
com parability  can be waived if  the N ative program  requests it. Thus, the 
com parab ility  m ay be elim inated.

S h o u ld  R e q u ire  A n n u a l A u d it Large am ounts o f  m oney will flow  through these 
o rganizations. An annual audit should be required in this legislation. N ote the 
p rob lem s w ith funds tracking at the federal level w here annual audits are not required.



W h o  M ay  Q u a lify  to R eceive G ra n ts ?  In the 'F indings and Intent' section, the bill 
talks o f  the new  federal w elfare law  offering "A laska N ative N on-profit 
o rganizations" the opportunity  to prov ide public  assistance (see Sec. 1, (a)(3)]. B ut in 
the text o f  the bill, the S tate m ay aw ard grants to "A laska N ative organizations." (see 
p .9, line 19j. At least one o f  the groups qualified  to participate has argued for 
recogn ition  as a federal Indian tribe. Thus, it needs to be c lear who is included in the 
potential universe o f  g ran t recipients. Is it T ribes, non-profits, both?

D iffe re n t D ue P ro cess  R ig h ts  U nder the term s o f  the legislation, N ative fam ilies 
m ay actually  be afforded less due process in appealing  these program  decisions than 
non-N atives. On page 12, lines 12-14, referring  to program s benefiting N ative tribal 
fam ilies, the o rganization  need only provide "an im partial appeals process" i f  a  fam ily  
d isag rees w ith  the decision. Y et at page 15, lines 2-11 , w here regional program s are 
d iscussed , and  they cover people not already covered by the federally-approved tribal 
fam ily  assistance program , (i.e. non-N atives], the appeals process requires full 
appealab ility  through the state court system . T hus, they get additional due process 
p ro tection  under a  state benefit program .

W a iv e r  o f  S o v ere ig n  Im m u n ity  U nder AS 47,27 .070, w hich lists the o rganizations 
e lig ib le  to participate in delivering services, only  M etlakatla is requited  to w aive 
sovereign  im m unity . A t least one other group on the list has a potential claim  for 
tribal status. If  im m unity  is claim ed successfully , the state could be prevented from  
enforcing  a con tract to deliver the services. T hus, each one should be required to 
w aive any im m unity  before being authorized to participate.

P o te n tia l D u p lic a tio n  o f E ffo rts  The legislation  leaves the door open for a N ative 
n cn -o ro fit to qualify  and to provide services to N ative fam ilies, but to decline to serve 
as a regional public assistance provider. In  o ther w ords, a group could receive federal 
g ran t m oney to act as the tribal fam ily provider in an area, w here it is required to 
p rov ide serv ices only  to N ative fam ilies. I f  it declined to act as regional provider, the 
non-N atives in the region would then have to be served by the norm al state system , 
thus creating  the need for duplicate system s to serve both natives and non-N atives.

D isc la im e r N eeded  A disclaim er should be added ensuring that nothing in this 
leg isla tion  shall be construed as the legislature's recognition  o f  these entities as tribes 
or th e ir sovereign  im m unity.



C hild  Support C ollections

Public Assistance:

W hen C SED  collects child  support in cases w here the ch ild ’s custodian is on pub lic  
assistance, the state keeps a certain  percen tage and the rem ainder is sent to  the federal 
governm ent. The percentage retained by the state is governed by Federal M edical 
A ssistance Percentages and m ay never exceed 50%. R ight now , the federal governm ent 
reta ins 54.13%  o f  collections and the State o f  A laska reta ins 45.87%  o f  these collections.

Native Family Assistance Program:

The D iv ision  o f  Public A ssistance has reached agreem ent w ith  tribal o rganizations that 
the sta te  shall retain 50%  o f  the child  support co llections on these cases and the N ativ e  
A ssistance Program  shall retain 50% .

The State shall estim ate the co llections and reduce 50%  o f  that am ount from  the N ative  
F am ily  A ssistance Program . I f  the collections are m ore or less than the original estim ate , 
the actual am ount w ill be reconciled at the end o f  the grant.
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T O : Senator John T orgerson
Attn: D arw in Peterson t

FR O M : Tetri Lautevbach
Legislative C ounsel'

Y ou have asked for a short d iscussion o f  w hether CSH B 98(H ES)am  m ust be enacted in 
order to perm it A laska N atives to get federal approval o f  their proposed T A N F program s or 
w hether the A laska Natives can contract d irectly  w ith the federal governm ent w ithout stale 
involvem ent.

T he answ er to your question, as 1 understand the federal law, is that the A laska N atives can 
contract directly with the federal governm ent, w ithout stale approval, but that w ould only get 
them  federal dollars. Som ething like HB 98 is necessary in order to allow  DHSS to give 
state T A N F m oney lo A laska N ative T A N F program s.

A s you know, public assistance program s like TA N F norm ally  involve stale and federal 
sharing o f  the costs o f  the program. The federal dollars available directly to A laska N atives 
to operate TA N F program s represents only  the federal share, not total p rogram  costs. 
Therefore, lo make the federally-approved Alaska N ative program s financially feasible, there 
w ould  need lo be som e state dollars available to the program s. A law like HB 98 is 
necessary  to authorize this use o f  state T A N F dollars.

T M L:glc
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MEMORANDUM State of Alaska
7 0 : Karen Perdue, C om m issioner

Dept, o f  H ealth  and Social Services 
Juneau, A lask a

F r o m : K risten Bom e£g£n 
A ssistant A ttorney G eneral 
Juneau, A laska

D epartm ent of Law 

D a t e :  April 14, 2000 

T e l e p h o n e  N o . :  4 6 5 -4 1 3 7

S u b j e c t :  HB98 -  G rants to A laska
N ative TA N F P rosram s

C oncerns have been raised about a provision in HB9S that requires fam ilies who are 
elig ible to receive benefits under a T em porary  A ssistance for N eed y  Fam ilies (TA N F) program  
approved by the federal governm ent to be run by an A laska N ative organization to receive TA N F 
program  benefits from  the A laska N ative organization. You have asked about the likely state response 
to a possib le equal protection  challenge based on requiring a fam ily  from  a region in w hich both the 
state and an A laska N ative organization  are operating TA N F program s to receive services from the 
A laska N ative organization .

BACKGROUND

The program  set out in AS 47.27.071 in FIB 9S will allow  the state to m ake grants to 
A laska N ative o rganizations (A N O s) that have received federal approval to operate a T A N F program  
and who are receiving TA N F funds d irectly  from the federal governm ent to serve the A laska N ative 
applicants for T A N F-based  assistance in that region. W hen an A laska N ative program  is approved, the 
am ount o f  federal funding  provided to the A N O  is deducted from the federal funds designated  for TANF 
assistance to the S tate o f  A laska and is based on the num ber o f  A laska N ative recipients served in the 
region in FY94. In o the r words, the federal funds to provide serv ices to these fam ilies have been 
subtracted from the federal TA N F gran t to the state.

Since the state is operating  its TA N F program  w ithout the federal share o f  the funds that 
w ould otherw ise be available to provide services to these fam ilies, it w ould  be necessary for the state lo 
supplem ent its TA N F program  w ith state general funds i f  it were to attem pt to continue to serve all 
fam ilies, including those eligible for an A laska N ative TA N F program , at a reasonable level. In 
addition, the A N O s do not receive adequate funding to provide reasonable levels o f  assistance to all o f  
the fam ilies in its region w ithout supplem ental state funding. This is because, historically, the federal 
governm ent provided approxim ately  50%  o f  the funding for this program , m atched by  a 50% 
contribution  from the state general fund.

By p rovid ing  m atch funds through a grant to the A N O s that have approved T A N F plans, 
the state will be prov id ing  funding to serve its A laska N ative residents within that region by a 
designation o f  the g ran tee ANO as the service provider for state p u iposes for that population. Through 
this funding m ethod, bo th  program s can provide com parable program s to A laska residents.
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The bill establishes that, in a region that is being served by both an A laska N ative TANF 
program  and a state TA N F program  (A TA P), -families that are elig ible for the A laska N ative TANF 
program  m ust seek TA N F-based services from  the ANO. This gives rise to a question concern  about a 
possible constitutional challenge based on equal protection grounds.

EQUAL PROTECTION ANALYSIS

The court, in a review  o f  an equal protection challenge, w ill apply A laska’s sliding scale
lest in w hich a greater o r lesser burden is placed on the state to ju s tify  a classification depending  on the
im portance o f  the individual right involved.

The court will determ ine w hat w eight should be afforded the constitu tional interest
im paired by the challenged legislation, w ill exam ine the purposes o f  the legislation, and then will
evaluate the s ta te’s interest in the particu lar m eans em ployed to further its goals. Sonneman v. Knight, 
790 P.2d 702 (A laska 1990).

A ny challenge will likely assert that the state is m aking an im perm issible classification 
based on the race o f  the individual. The sta te’s response will be based on analyses in other equal 
protection cases that concluded that w here the distinction is based on a federal act w hich addresses the 
federal governm ent’s trust relationship and responsibilities to the A m erican Indian and A laska Native 
populations, the d istinction is one that recognizes a quasi-political classification, based on unique 
political status, and does not create an im perm issible racial classification . {See Morton v, Mancari, 417 
U.S. 535, 94 S.C t 2474  (1974); Alcibcima-Cousluittci Indian Tribe o f  Texas v. Mattox, 650 F .Supp. 282 
(W .D .T ex . 1986).)

W hile it m ost certainly  w ould be im perm issible for the state to create this type o f  
distinction on its ow n, in the absence o f  federal legislation, w hen responding to a federal act that has 
affected the sta te’s ability  to provide services equitably to all o f  its citizens, the state m ay respond 
reasonably to the distinction created by the federal governm ent. I f  the court recognizes this 
classification as based in a quasi-political distinction, the sta te’s burden in responding to a challenge on 
equal protection grounds will be lessened.

The court will apply its slid ing  scale test. T he interest involved will be the interest o f  an 
individual to choose from which o f  the two program s offered in the region to seek services. Since 
services are not being denied outright based on this distinction, the im pact on the fam ily is not likely to 
be significant. B ecause the services offered under the two program s w ill be com parable (as they are 
required to be under state and federal law), il is unlikely that the court w ill conclude that the interest 
im paired is im portant. On the other hand, the interest asserted could be characterized sim ply  as the 
interest lo seek services from the state program . However, because the state is providing funding to the 
A laska N ative T A N F program , in proportion  with the funding it p rovides for all citizens receiving 
TA N F-based assistance in the state, this program  can be considered to be the state program  for the 
purposes o f  serving this segm ent o f  its population.
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T he purposes o f  this legislation (HB 98) are num erous, but one is lo assure that 
ct n parab le  T A N F -based  program s are available to all state residents, w hether they are served under an 
/ . :  ska N ative T A N F  program  or the state’s ATA P program . The m eans em ployed by this legislation is 
to provide state gran t funding to supplem ent the base funding provided by the federal governm ent. This 
is accom plished by p rov id ing  a realistic and predictable funding base, prem ised  on the num ber o f  
fam ilies that w ill be participating  in the A laska N ative TA N F program . This is best accom plished by 
establishing  criteria for directing  individuals to a specific program .

S ince th is criteria m ight not w ork effectively in all cases, how ever, an am endm ent was 
m ade to the legislation  in the House. This am endm ent w ould allow  an individual who w as directed to 
the A laska N ative T A N F  program  to request to be served by the s ta te’s ATA P program  by 
dem onstrating  a com pelling  interest to receive services from the state program . T he standard for this 
exception is lo be estab lished  by the departm ent in regulation. This provision  assures that the distinction 
m ay be review ed for fairness in circum stances that w arrant an exception . H ow ever, this exception 
m ight be im proved by allow ing a broader option, such as a show ing o f  special circum stances, to allow  a 
recipient to change to the state program .

K FB trca

cc: E lm er L indstrum , Special A ssistant
Jim  N ordlund , D irector, Div. o f  Public A ssistance
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April 17, 2000

The H onorable John Torgerson 
Co-C hairm an, Senate Finance Com m ittee 
State Capitol, Room 
Juneau, AK 99801-1182

Dear Senator Torgerson:

The fo llow ing inform ation is being provided in response to a question raised during  the
April 14lh hearing 0 1 1  H ouse Bill 98 relating to A laska N ative fam ily assistance program s.

> Why is the fiscal note zero i f  the hill promises to reduce welfare dependency oniony 
Alaska Natives and therefore, presumably, reduce the budget?

H ouse Bill 98 was introduced with the b elief that efforts to reduce w elfare 
dependency are  often m ore successful when program s are m anaged at the local level, 
w here there is a closer connection to the local econom y and o ther regional and 
cultural circum stances. In particular, I IB98 allow s program s to be m ore attuned to 
the conditions that cause welfare dependency am ong Alaska Natives. W hile the bill 
holds the prom ise o f  reducing welfare dependency and, in turn, reducing the need for 
stale assistance, it is im possible at this junctu re  to incorporate a savings estim ate into 
a fiscal note. This is true for at least a couple reasons:

1. HB98 sim ply enables any or all o f  the thirteen regional N ative non-profit 
o rganizations to run a TA N F program  with sta te  funding. At this time only one 
organization , Tatiana Chiefs C onference Inc., is fully prepared to run a program  
under this new law. W hile tw o other Native organizations are planning to run a 
program , there is no guarantee they will, nor is any w ay o f  predicting w hich o f lh c  
rem aining Native non-profits will successfully begin operating  a T A N F program .

2. It is inevitable in the early going there will be som e operating  inefficiencies as the 
N ative o rganizations becom e fam iliar with operating a T A N F program . The 
effectiveness o l'th ese  program s can be expected in succeeding years as they 
becom e m ore proficient in m anaging the program. Though it is im possib le to 
predict with certainty, any future caseload decline due to the success o f  the Native 
program s it can be expected lo reduce the need lb '- sta le funds. It is im portant to 
note that any start-up  o r developm ent costs are being fully absorbed betw een the

0G-F51LH



D epartm ent o f  H ealth  and Social Services and the Native organization. Every 
dollar that is transferred to the Native organization is a dollar lost to the state 
operated program . There is no increase to the state budget as a result o f  H.B98.

If you have questions o r require additional clarification regarding  this inform ation, please 
contact me at 465-2680.

Sincerely,

Jim N ordlund
D irector o f  Public A ssistance



CSHB 98(HES) am 
SECTIONAL ANALYSIS

D epartm ent o f  Law 
4/17/00 11:57 AM

Section 1:
D escribes leg islative findings and intent. The findings address the self-sufficiency goals 
o f  w elfare  refo rm  m easures and the need to develop fam ily  assistance program s that are 
designed  to m eet local conditions, especially in  A laska’s rural regions. T his section 
specifies that the purpose o f  the legislation is to allow  the departm ent to aw ard Alaska 
N ative fam ily  assistance grants to A laska N ative organizations that have federally 
approved  fam ily  assistance plans to provide tem porary  assistance and supportive services 
to fam ilies liv ing  in a specific region. It further intends to allow  the approval o f  regional 
public assistance plans b y  the state in order to achieve uniform  program  adm inistration, 
cost efficiencies, and regional benefits w ithin a g iven region.

Sections 2 th rough  18 am end the Child Support Enforcem ent D ivision (C SE D > statutes to 
allow  the child  support agency to m ake distributions o f  child support collected on b ehalf 
o f  recip ients o f  A laska N ative fam ily assistance program s as reim bursem ents to the 
A laska N ative program  that is providing the assistance. A m endm ents to a num ber o f  
sections are necessary  to insert a reference to the A laska N ative fam ily  assistance 
program  fo r each step o f  the child support collection process in w hich the program  w ould 
be affected  by the statutes. A m endm ents include references to an A laska N ative family 
assistance program  as follows:

• Sec. 2 am ends AS 25.27.045 to establish that CSED  m ay  appear in an action to 
estab lish  o r m odify  a  child  support order i f  m oney is ow ed to an A laska N ative fam ily 
assistance program .

• Sec. 3 am ends AS 25.27.062 to address the requirem ent that an A laska N ative family 
assistance program  m ust repay to the state any overpaym ents erroneously  disbursed 
to the program  under an incom e w ithholding order.

• Sec. 4 am ends AS 25.27.065 to establish that an agreem ent betw een parties to waive 
child support is not effective during a period in w hich the obligee is receiving 
assistance from  an A laska N ative fam ily assistance program .

•  Sec. 5 am ends AS 25.27.080 to authorize CSED  to take legal action, as it can for the 
state, to enforce a child support order on b eh a lf o f  an A laska N ative fam ily assistance 
program .

• Secs. 6 through 8 am end AS 25.27.120 to establish that o ' ob ligor’s child support 
ob ligation  is ow ed to the A laska N ative fam ily assistance p *ogram in the amount o f  
the assistance provided by the program  but not to exceed the am ount o f  support 
required by the support order, lo incorporate the requirem ent that notice be sent to the 
ob ligor w ith in  30 days o f  the tim e CSED learns o f  the identity  and address o f  the 
obligor, and to proh ib it the collection o f  in terest on the obligation i f  the notice 
requ irem ent is not met.



• Secs. 9 th rough 12 am end AS 25.27.130 to extend the s ta te’s subrogated right to 
pursue legal action to collect child support to cases in w hich the child support 
obligation  is ow ed to the A laska N ative fam ily assistance program  and to address the 
d istribu tions o f  the am ounts collected w hen they exceed the am ount o f  benefits paid 
by the A laska N ative fam ily assistance program  or w hen the fam ily  is no longer 
receiv ing  assistance.

• Sec. 13 am ends AS 25.27.140 to establish that CSED  m ay act on its own discretion to 
establish  patern ity  or a child support obligation and m ay pursue enforcem ent under 
the ag en cy ’s adm inistrative procedures when an obligation  is ow ed to an A laska 
N ative fam ily  assistance program , ju s t as il can when the obligation  is owed to the 
state. T he o ther changes in this section im prove the language w ithout affecting the 
m eaning o f  the law.

• Secs. 14 and 15 am end AS 25.27.165 to establish that CSED  m ay institute an 
adm inistra tive proceeding to establish paternity upon an application  from an A laska 
N ative fam ily  assistance program , ju s t as it can upon an application o f  a m other, 
custodian, putative father, legal custodian, or any state, and further establishes that the 
costs o f  patern ity  testing m ay not be recovered from  an A laska N ative fam ily 
assistance program  recipient.

• Sec. 16 am ends AS 25.27.170 to include the liability  ow ed to an A laska N ative 
fam ily  assistance program  as a factor to be  considered in adm inistrative proceedings 
w hen  determ ining  the am ount o f  periodic paym ents that w ill be required from  a child 
support ob ligor to m eet past, present, and future child support liability.

• Sec. 17 am ends AS 25.27.180 to establish that, in adm inistrative decisions, a child 
support o b lig o r’s liability to an A laska N ative fam ily assistance program  cannot 
exceed the total child support obligation.

• Sec. 18 am ends AS 25.27.255 to establish that CSED  m ay w ithhold  from the obligee 
the am ounts due to the A laska N ative fam ily assistance program  w hen m aking 
distribu tions to the obligor under a w ithholding order.

Section 19:
A m ends sta te  procurem ent code at AS 36.30.850(b) to exclude contracts w ith  Alaska 
N ative organizations operating an A laska N ative fam ily assistance program  from the 
general p rovisions o f  the siatc procurem ent code.

Section 20:
A m ends AS 47.27.005, governing the duties o f  the departm ent to include the 
estab lishm ent o f  regional plans necessary to meet conditions that are influenced by local 
conditions and vaiy  from region to region. O ther changes in this section correct 
term inology  w ithou t changing the m eaning o f  the law.

Section 21:
A m ends AS 47.27.005 to allow  the departm ent to adopt program  standards for regional 
plans that depart from the standards o f  the general ATA P program  as long as the plan 
contains specific program  elem ents identified by section 23 o f  this legislation.



Section  22:
A m ends the provision  concerning the required assignm ent o f  child support rights by 
recipients o f  tem porary assistance by adding three new  sections to establish that the 
partic ipants o f  an A laska N ative fam ily assistance program  m ust assign child support 
rights to the A laska N ative fam ily assistance program . T hese provisions also require that 
the partic ipan t cooperate w ith the child support enforcem ent agency and that the A laska 
N ative fam ily  assistance program  m ust provide tim ely  inform ation to the child support 
agency to effectuate the assignm ent.

Section 23:
This section  contains the substance o f  the legislation. It creates two new  sections in 
sta tu te authorizing the departm ent to award A laska N ative fam ily assistance grants and to 
contract w ith  organizations to adm inister regional public assistance program s that are 
based  on a federally  approved tribal TA N F plan. It specifies:

•  O nly A laska N ative organizations that have received approval o f  a tribal 
T A N F plan  and agree to operate an A laska N ative fam ily assistance program  
under an approved plan are eligible for grant.

■ T he A laska N ative fam ily assistance plan approved under this section m ust be 
operated on a state fiscal year basis.

■ T he process the departm ent shall use to review  a letter o f  intent and the 
subsequent grant proposal subm itted by an A laska N ative organization before 
approving an A laska N ative fam ily assistance grant.

■ G uidelines for determ ining the grant am ount for the first fiscal year and 
provid ing  for specific allocation for A laska N ative fam ily assistance grants by 
the legislature w ithin the appropriations for public assistance program s in 
subsequent fiscal years.

■ Standards the program  m ust m eet for plan approval by the departm ent.
■ Provisions for safeguarding confidentiality , record sharing, and data and fiscal 

record collection and exchange.
■ T he steps lo take in order to term inate an A laska N ative fam ily assistance 

program .
■ D esignation o f  the A laska N ative fam ily assistance program  as the program  lo 

serve all persons eligible for the program  w ith in  the region and provision for 
appeal procedures.

■ A  provision perm itting a person eligible for the A laska N ative family 
assistance program  to m ake a request to receive the state program .

The second part o f  this section proposes AS 47.27.07^, w hich establishes the authority o f  
the departm ent to develop and im plem ent regional public assistance program s and 
authorizes the departm ent to award contracts for the im plem entation o f  regional 
assistance program s. The region to be served in a regional public assistance program  
under th is section  m ay be a part o f  the region that is served by the A laska Native fam ily 
assistance program . Contracts under this section are exem pt from com petitive bid 
requirem ents o f  the stale procurem ent code. U nder this section, the departm ent may only



contract fo r the im plem entation o f  a regional public assistance program  w ithin a region 
if:

■ An A laska N ative organization is authorized to operate a federally approved 
fam ily  assistance program  that provides services in the area that includes that 
region.

■ T he organization has been aw arded an A laska N ative fam ily  assistance grant.
■ T he regional plan w ill serve eligible state residents not covered by  the 

federally  approved fam ily assistance program .
■ T he organization agrees to provide state public assistance identical to that 

provided by the federally approved fam ily assistance plan.

It also m andates the departm en t’s access to the A laska N ative o rgan ization’s quarterly 
T A N F fiscal reports, requires annual audits by a CPA  and addresses safeguarding o f  
confidential records and the developm ent o f  an appeals process.

Section  24:
D efines “ federally  approved tribal fam ily assistance p lan .”

Section 25:
Provides a m echanism  for the transition o f  existing grants w ith A laska N ative 
O rganizations operating under A laska tem porary assistance program  (A TA P) grants to 
the grants and contracts authorized under this Act.

Section 26:
Provides instructions to the rev isor o f  statutes lo retain the language o f  the am endm ents 
m ade by  this b ill to the child support enforcem ent provisions if  the repeal provisions 
established in 1997 and 1998 child support legislation take effect on Ju ly  1 ,2001 .

Section 27:
Estab lishes an effective date o f  January 1, 2001.
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