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HOUSE BILL NO. 43
IN THE LEGISLATURE OF THE STATE OF ALASKA

TWENTY-FIRST LEGISLATURE - FIRST SESSION

BY REPRESENTATIVES DAVIS, Croft

Introduced:  1/19/99 _ _ - _
Referred: Community and Regional Affairs, Judiciary, Finance

A BILL
FOR AN ACT ENTITLED

"An Act relating to police training surcharges imposed for violations of municipal

ordinances."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 12.55.039(a) is amended to read:
(a) In addition to any fine or other penalty prescribed by law, a defendant who

pleads guilty or nolo contendere to, forfeits bail for, or is convicted of a

(1) felony shall be assessed a surcharge of $100;

(2) violation of a misdemeanor offense under AS 28.33.030, 28.33.031,
AS 28.35.030, or 28.35.032, or a violation of a municipal ordinance comparable to a
misdemeanor offense under AS 28.33.030, 28.33.031, AS 28.35.030, or 28.35.032 and
adopted under AS 28.01.010, shall be assessed a surcharge of $75;

(3) misdemeanor or a violation of a municipal ordinance if a sentence
of incarceration may be imposed for the misdemeanor oi ordinance violation, other

than a provision identified in (2) of this subsection, shall be assessed a surcharge ol
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(4) misdemeanor for which d sentence of incarceration may not be
imposed, a violation or an infraction under state law* or [A MISDEMEANOR OR] a
violation of a municipal ordinance imposing a penalty authorized by
AS 29.25.070(a) if a sentence of incarceration may not be imposed for the
[MISDEMEANOR OR] ordinance violation” shall be assessed a surcharge of $10 if the

fine or bail forfeiture amount for the offense is $30 or more.

* Sec. 2. AS 29.25.074(a) is amended to read:

MB 43

(@ A municipality may not enforce a penalty for violation of an ordinance
for which a surcharge is required to he imposed under As 12.55.039 [FINE OF $30
OR MORE OR IMPRISONMENT IS PRESCRIBED AS A PENALTY] unless the
municipality authorizes the imposition of and provides for the collection of the
surcharge [REQUIRED TO BE IMPOSED UNDER AS 12.55.039]. The surcharge
shall be deposited into the general fund of the state and accounted for under
AS 37.05.142. Subject to appropriation, the legislature may reimburse a municipality
that collects a surcharge required to be imposed under AS 12.55.039 for the cost to the
municipality in collecting the surcharge and transmitting the surcharge to the staf”.

The reimbursement may not exceed 10 percent of the surcharge collected and

transmitted to the state.

HB0043a
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FISCAL NOTE
No. _J2_

STATE OFALASKA Bill Version: tip, u i
00 LEGISLATIVE SESSION (S) Publish Date:  a >

Revision Date 1/28/00 Dept. Affected Public Safety

Title An Act... relating to police training surcharges "BRU 'APSC

-CO

Component: APSC

Sponsor Representative Cavis
Requester S. JubD Component No. 519

EXpenditureS/RevenueS (Thousands of Dollars)

Note: Amounts do not include inflation unless otherwise noted below.

OPERATING EXPENDITURES FY 2001 FY 2002 FY 2003 FY 2004 FY 2005 FY 2006

Personal Services
Travel

Contractual
Supplies
Equipment

Land & Structures
Grants & Claims

Miscellaneous
TOTAL OPERATING

CAPITAL EXPENDITURES 0.0 0.0 0.0 0.0 0.0

CHANGE IN REVENUES ( ) 0.0 0.0 0.0 0.0 I 0.0
FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts

1003 GF Match

1004 GF

1005 GF/Program Receipts

1037 GF/Mental Health

Other (Specify Type)
TOTAL 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY2000) cost: 0.0

POSITIONS
Full-time 0 0 0
Part-time 0 0
Temporary

ANALYSIS: (Attach a separate page if necessary)
The purpose of HB 43 is to amend (section 1) AS 12.55.039 for clarification of surcharges that are
imposed on violations of a municipal ordinance if that ordinance imposes a criminal penalty for its

violation; (section 2) AS 29.25.074, to specify that a municipality cannot enforce a penalty for the violati
of an ordinance unless it has authorized the imposition of the surcharge set outin AS 12.55.039.

Phone  465-4322
Date/Time 1/28/00 12:00 PM

- 3/-PC

Prepared by: Royce Weller, Special Assistant
Division Office of the Commissioner

Approved by: Date f

Agency CommissionerRonald L. Otte, Dept, of Public Safety
PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For further distribution Informretion, call the Governor's Legislative COffice
(Rov 10®) D0 fb /OB
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Sponsor Representative Davis
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OPERATING EXPENDITURES FY 2001 FY 2002 FY 2003 FY 2004 FY 2005 FY 2006
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CHANGE IN REVENUES ( ) 0.0 0.0 0.0 0.0 0.0 0.0
FUND SOURCE (Thousands of Dollars)
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1003 GF Match

1004 GF

1005 GF/Program Receipts
1037 GF/Mental Health
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TOTAL 0.0 0.0 0.0 0.0 0.0 0.0
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POSITIONS
Full-time 0 0 0 0 0 0
Part-time 0 0 0 0 0 0
Temporary 0 0 0 0 0 0

ANALYSIS: (Attach a separate page if necessary)

The purpose of HB 43 is to amend (section 1) AS 12.55.039 for clarification of surcharges that are
imposed on violations of a municipal ordinance if that ordinance imposes a criminal penalty for its
violation; (section 2) AS 29.25.074, to specify that a municipality cannot enforce a penalty for the violation
of an ordinance unless it has authorized the imposition of the surcharge set outin AS 12.55.039.
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Division Office of the Commissioner Date/Time 1/28/00 12:00 PM
Approved by: ) Q A X' Date
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(R 10%) 2 msIVD /' [



A 1laska State Legislature

Representative Gary Davis

HOUSE BILL 43

SPONSOR STATEMENT

An actrelating to police training surcharges imposed for violations of municipal ordinances

House Bill 43 is a housecleaning measure that addresses concerns expressed by municipal
attorneys about legislation passed in 1998. Attorneys were concerned that the 1998 legislation
did not exclude civil offenses from the surcharge. Additionally, there was concern that municipal
ordinances could not be enforced if a municipality did not authorize the collection of surcharges.

The first section of House Bill 43 rephrases AS 12.55.039(a)(4) within the Sentencing and
Probation section of the Code of Criminal Procedures. The statute is amended to state that a
surcharge is imposed on violations of municipal ordinances having a penalty authorized by AS
29.25.070(a), the statute that authorizes municipalities to impose criminal penalties. This
change further clarifies that the surcharge only applies to criminal or quasi-criminal offenses.

The second section of House Bill 43 states that if a municipality has not authorized the
imposition of the surcharge, it may not enforce penalties on criminal violations of municipal
ordinances. This allows the other aspects of the ordinances to go into effect. By authorizing the
collection of surcharges, a municipality may amend its municipal code without further concern.

Background

The Alaska Police Training Fund was created in 1994 to "provide a stable funding source for law
enforcement and corrections officer training...." To provide funding, a surcharge was imposed
on motor vehicle violations at both the municipal and state levels. The intent of the surcharges
was to have the cost of training law enforcement personnel shared with those who cause the

need.

The Police Training Fund provides training to the state’'s law enforcement and corrections
community. In 1998, the amount of the surcharge was increased and the list of surcharge

crimes was expanded to include all criminal and quasi-criminal violations.

The types of crimes for which surcharges are imposed were expanded beyond motor vehicle
offenses so that more offenders are required to contribute. This change allowed all
communities to contribute to the police training fund rather than only those on the read system.
Every community receives some benefit from the Police Training Fund— those that provide their
own law enforcement personnel and that those depend on state troopers to enforce the laws

within their boundaries.

HB43ss022100

Session: Slate Capitol, Juneau, AK 9980] ¢ Fhonc 907/465-2693 or 800/463-2693 » Fax 907/465-3 1%
145 Main St. Lp.. Stc. 223, Kenai, AK 99611 « Phone 907/283-7095 or 907/224-2051 « Fax 907,283-3075
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A laska State L egislature

Representative Gary Davis

HOUSE BILL 43

SECTIONAL ANALYSIS

An act relating to police training surcharges imposed for violations of municipal ordinances

Section 1: Amends AS 12.55.039, Surcharges, subsection (a)(4) to clarify that
surcharges are imposed on violations of a municipal ordinance if that
ordinance imposes a criminal penalty for its violation.

Section 2: Amends AS 29.25.074, Surcharges, subsection (a) to specify that a
municipality cannot enforce a penalty for the violation of an ordinance
unless it has authorized the imposition of the surcharge set out in AS
12.55.0309.

HB43/sa/020199
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§ 12.55.039 Code OI Criminal Procedure 580

make written findings of the facts considered in S
A) finding the exstenca of aggravating or mitigating factors and in assigning avalue
to those factors; and _ _

B) determining, the defendant’s gross and daily net incomes.

'When imposing a sentence ofa day fine, thé court may Pe_rmlt the payment of the

day fine in specified installments or within a certain period of time, providéd the entire
day fine is paid within 180 days ofimposition. o

{e) A sentence imposing a day fine shall be considered a civil judgment for the day fire.
The Department of Law shall enforce the judgment and may Utilize any procedure
available for the enforcement of civil judgments. If the Department of Law uses the civil
ga%c%stst C?rfntehe ]ge%grt toenforce or collect aday fine, the department shall be awarded costa

() The Algska Court System shall evaluate and Prepare a report every two years not
later than Febryary 1onthe use of day fines ang their effectiveness. The court system
shall notify the legislature that the regort is available. The report must include =

1) a comparison of the number of defendants recewmg aday fine as a sentence with
ggﬁten#crgber of other defendants, eligible to receive a day fine, who receive another

2) a comparison of the recidivism rates between defendants receiving a day fine with
other defendants, ,
A ehglbl_e for a day fine, who receive another sentence; and

not eligible for & day fine, who receive another sentence; .

the pofential savings to the state from the number of defendants who are el%ég

to receive a sentence of imprisonment, and who receive a day fine, assuming
defendants would have been sentenced to a term of imprisonment;

4) the amount of day fines collected, the success rate of collections, and the number of
cases requiring civil process to collect the day fine; and
. (5 recommendations cancerning expansion or restriction of the use of day fines,
including proposals for Ieg|slat|on. _ o

0) Money collected under this section shall he deposited intg the 8enera| fund and
separately accounted for under AS 3706142 The annual estimated balance in the
account maintained under AS 37.06.142 for day fines collected under this section may he
appropriated by the legislature as follows; (1) 25 percent of the annual estimated balance
for grants and claims paid by the Council 61 Domestic Violence and Sexual Assault: (
25 percent of the annual estimated balance for ?rants and claims paid by the Violen

Crimes Compensation Board; and (3) the balance for a]r%llawful §nurpose. Nothing in this
subsection creates a dedicated fund. (§ 5cbh @ SLA 1994 am § 6¢h 2L SLA

Postponed repeal ofsubjection (f). — Section 7,  introductory language of lubaect'oc (f), aubatitutad

ch. 79, SLA 1994 repeals (f) of thia section, effective  "prepare a report every two years’ for "report every
February 2, 2004. two yean to the legislature* and added the second

Croaa reference*. — For effect of enactment of sentence,
thia section on Alaska Rule of Criminal Procedure 32, Legislative history reporta. — For Houae letter
aee § 6, ch. 79. SLA 1994 in the Temporary and of intent relating to CSHB 119(JUD) am, from which
. _ ch. 79, SLA 1994, which enacted thia section derived,
Effectof amendments. — The 1995 amendment, A 1993 House Journal 1413.
effective August 8, 1995, in the first sentence of the

Sec. 1255039, Surcharge, fa) In addition to any fine or other g_enalty prescribed by

law, a defendant who pleads quilty or nolo contendere to, forfeits bail for, or is convicted

ora

1 felon¥ shall be assessed a surcharge of $100;
violation of a misdemeanor offense Under AS 2833030, 2833031, AS 2836030, or

35,032, or aviolation ofa munlglgal ordinance conggarable to a misdemeanor offense
under AS 2833030, 2833031, AS 2835030, or 23303 and adopted undLr AS
2801010, shall be assessed a surcharge of $/5



531 Sentencing and P robation 8 12.55.045

(3 misdemeanor or a violation ofa municipal ordinance if a sentence of incarceration
may be imposed for the misdemeanor or ordinance violation, other than a provision
identified in (2) of this subsection, shall be assessed a surcharge of 80

(4) violation”or an infraction under state law or a misdemeanor or a violation of a
municipal ordinance if a sentence of incarceration may not be imposed for the misde-
meanor or ordinance violation shall be assessed a surcharge of $10 if the fine or bail
forfeiture amount for the offense is $30 or more. , _ _

A court may not fail to impose the surcharge required under this section. The
Surc arPe may not be waived, deferred, or susgen_de .Acourt may allow a defendant who
IS unable to pay the surcharge required to be |mﬂosed under ‘this section to perform
community work under AS 1256085(c) in lieu of the surcharge. ,
_(©) The surcharge shall be paid within 10days of imposition or. such shorter period of

time as ordered by the court. Failure to pay thé surcharge is punishab) ts %ﬁntempt_ of
e munici-

court. Proceedings to collect the surcharge” may be instituted by the b

ity, or by the Court on its own motion.

(d) Monéy collected under this section shall be d%)?ited into the gen.
accounted for under AS 3706142 (§ 2ch 119SLA 1994

Cross reference*. — For legislative findings and
purpose in connection with the enactment of thia
eection.'see 9 1, eh. 119, SLA 1994 in the Temporary
and Special Acta.

Effect ofamendment*. — The 1998 amendment,
effective August 27, 1998, rewrote subsection (a).

Effective date*. — Section 7, ch. 119, SLA 1994
make* thia section effective January L, 1996.

Editor™ Botea. — With respect to aubaection (d).
9 10, eh. 56. SLA 1998 provides the following: "Not-
withstanding the requirements ofAS 12.55.039(d) and
AS 37.05.142 that surcharges collected under AS
12.55.039 be accounted for separately, the Alaska
Court System ahal] deposit money collected under AS

a fund and
am § 4ch 55 SLA 1998

1 of each year, provide to the Department of Admin-
iatration, to the Legislative Budget and Audit Com-
mittee, and to each houae of th* legislature an eati-
mate of the money collected under AS 12.55.039 for
that fiscal year."

Section 11, ch. 56, SLA 1998 provide* a repeal date
for 9 10, ch. 56. SLA 1998 as follow*: "Section 10 of
thia Act ia repealed on the earlier of (1) the date that
the Alaska Court System has the capability to sepa-
rately track and account electronically for money
collected under AS 12.55.039, or (2) June 30, 2002.
The executive director of the Alaska Court System
shall notify the lieutenant governor and the revuor of
statutes when the electronic capability described in
thia section ha*i been obtained.*

12.55.039 in the general fund and shall, by February

Sec. 12.55.040. Increased punishment for habitual criminal after conviction of petty
larceny or misdemeanor involving fraud. [Repealed, § 21 ch 166 SLA 1978.]

Sec. 12JW.545. Restitution, (@) The court may order a defendant convicted of an
offense to make restitution as provided in this section, _mcludm% restitution to the victim
or other person injured by the offense, to a public, private, or private nonprofit
organization that has provided or is or will be providing counseling, medical, or shelter
services to the victim or other person injured by the offense, or as otherwise authorized
by law. In determining the amount and method of payment of restitution, the court ahal!
take into account the o N

gl public policy that favors requiring criminals to compensate for damages and injury
to thelr victims; and o _ _ o

2 financial burden placed on the victim and those who provide services to the victim
3”9 oéhert persons injured by the offense as a result of the criminal conduct of the

efendan

%b) An order of restitution under this section does not limit any civil liability of the
defendant arising from the defendant’s conduct. o

() If adefendant is sentenced to pay restitution, tle court may grant permission for
the payment to e, made within a specified period of time or in specified installments.

n.any case, including a case in which the defendant is convicted ofa violation ofAS
1146120 — 1146150 and the property is commercial fishing gear as defined in AS
16439090, the court shall consider the victim's loss and may order restitution that may
include compensation for loss of income.



633

Auctmenis regulating lobbying. 42 ALPJd 1046.

Validity of statute or ordinance forbidding pharma-
“t to advertise prices of drugs or aediciner 44
JoR3d 1301.

Validity and construction of statute or ordinance
Apeeling employment of women .n places where
intoxicating liquors are sold. 46 ALR3d J69.

Validity and construction of statute or ordinance
(emulating or prohibiting self-service gasoline filling
gtations. 46 ALR3d 1393.

Operation of nude-model photographic studio as
offeree. 48 ALR3d 1313.

Validity and construction of statute or ordinance
forbidding treatment in health clubs or massage sa-
lons by persons of the opposite sex. 51 ALR3d 936.

Validity of municipal regulation more restrictive
than state regulation as to time for selling or serving
intoxicating liquor. 51 ALR3d 1061.

Validity and construction of regulations dealing
mth misrepresentation in the sale of Kosher food. 52
ALK3d 959.

Validity of municipal ordinances regulating time
during which restaurant business mav be conducted.
53 ALR3d 942.

Modem status ofthe law as to validity ofstatutes or
ordinances requiring notice of tort claim against local
governmental entity. 59 ALR3d 93.

Validity and constructjjn of curfew statute, ordi-
nance, or proclamation. 59 ALR3d 321: 63 AUUth
1056.

Validity and construction of statute or ordinance
prohibiting commercial exhibition of malformed or
disfigured persons. 62 ALR3d 1237.

Application of city ordinance requiring license for
laundry, to supplier of coin-operated laundry ma-
chines intended for use in apartment building. 65
ALR3d 1296.

Application of statute or regulation dealing with
registration or carrying of weapons to transient non-
resident. 68 ALR3d 1253.

Municipal Enactments

§ 29.25.010

Larceny as within disorderly conduct statute or
ordinance. 71 ALR3d 1156.

Validity and construction of ordinance prohibiting
roofsigns. 76 ALR3d 1162.

Validity and construction of statute or ordinance
proscribing solicitation for purposes of prostitution,
lewdness, or assignation — modem cases. 77 ALR3d
519.

Validity of statutes, ordinances, and regulation re-
quiring the installation or maintenance of various
bathroom facilities in dwelling units. 79 ALR3d 716.

Validity and construction of statute or ordinance
restricting outdoor rate advertising by motels, motor
courts, and the like. 80 ALR3d 740.

Validity of state or local regulation dealing with
resale of tickets to theatrical or sporting events. 81
ALR3d 655.

W hat constitutes ‘sale* of liquor in violation of
statute or ordinance. 89 ALR3d 551.

Validity and construction of statute or ordinance
prohibiting desecration of church. 90 ALR3d 1128.

Validity and construction of statute or ordinance
specifically criminalizing passenger misconduct on
public transportation. 78 AUUth 1127.

Validity and construction of statute, ordinance, or
regulation applying to specific dog breeds, such as *pit
bulls" or "bull terriers.” 80 ALR4th 70.

Validity, construction, and effect ofjuvenile curfew
regulations. 83 ALR4th 1056.

Laws regulating begging, panhandling, or similar
activity by poor or homeless persons. 7 ALR5th 455.

Validity and construction of statutes or c. 'inancss
imposing civil or criminal penalties on alarm system
users, installers, or servicers for false alarms. 17
ALH"'th 825.

Governmental regulation of place of amusement,
entertainment, or recreation as violating rights of
owner or operator under equal protection clause of
Federal Constitution's Fourteenth Amendment — Su-
preme Court cases. 104 L Ed 2d 1078.

Sec. 2925010, Acts recgjired_to be by ordinance, (@) In addition togther actions
(t)r}at this title requires to be by ordinance, the governing body of a municipality shall use

Inances 1o

1) establish, alter, or abolit.i municipal d

e{)artments;

provide for a fine or other penalty, or establish rules or regulations for violation of

which a fine or other penalty Is Imposed;
provide for the levying of taxes;

| make appropriations, including supplemental appropriations or transfer of appro-

priations. ,
grant, renew, or extend a franchise;

adopt,

modify, or repeal the comprehensive plan, land use and subdivision

regulations, buildirig and housing codes, and the official map; _
approve the transfer of a power foa first or second class borough from a city;

designate the borough sedt;

provide for the retention or sale of tax-foreclosed property; _

) exemé)t contractors from, compliance with general réquirements relating to
payment and. performance bonds in the construction Or repair of municipal public works
projects within the limitations set out in AS 36.25025; this paragraph applies to home

rulé and 1qeneral law municipalities.

his sectign. does nat grant authori

but requires the governin to use
7& LA ]%)g g body

orc(iti)?lances in exercising certain of its powers.té 8ch 74S



Municipal Government

§ 29.25.060 65

Sec. 2025060 Resolutions, (@) The governing body shall provide for the mainte-
nance of a permanent file of resolutions that have been adopted.
]%Tms section applies to home rule and general law municipalities. (§8 8ch 74 SLA

NOTES TO DECISIONS

Cited m Lazy Mt. Land Club v. Matanuska-Susitna
Borough 3d. of Adjustment & Appeals, 904 P.2d 373
(Alaska 1995).

Sec. 20.25070. Penalties, (a) For the violation ofan ordinance, a municipalit m«as
by ordinance prescribe a penalty not to exceed a fine of $1,000 and imprisonment Tor
days. For a violation that cannot result in incarceration or the loss of a valuable license
a municipality may allow d."position of the violation without court appearance and
establish a schedule of fine amounts for each offense. o _

G) The municipality or an aggrieved person may institute a civil action against a
person, including a minor as provided in' AS 29.2562 who violates an ordinance. In
addition to injunctive and compensatory relief, a civil penalty not to exceed $1,000 may
be imposed for each violation. An action to enjoin a violation may be brought notwith-
standing the availability of any other remea}/. On aPpllcanon,for injunctive reliefand a
finding of a violation or a threatened violation, the superior court shall grant the
|njtlmtc lon. Each day that a violation of an ordinance continues constitutes a separate
violation.

SC) The penalties authorized under this section may be imposed only if copies of the
ordinance are made available for distribution to the public at no more than cost.

This section does not apply to an ordinance adopted under AS 04.]150ﬂ(c?.

e) The municipality shall provide written notice to the commissioner of health and
social services or tothe commissioner’s designee of the commencement of a civil
enforcement action for the violation of an ordinance under (o) Of this section against a
minor. Unless the commissioner and the municipality have negotiated an_agreement
making other arrangements for the munlmﬁahty 1o provide the notice required by this
subsection, the municipality shall provide the notice by mailing a copy of the citation or
other document setting out the notice of the commencement of the civil enforcement
action. This subsection”applies to home rule and general law municipal'” <.

(). In this section, “minor” means a person under 13years ofage. (g 8cn 74SLA 1985
am 8 16¢h 80SLA 1986 am § 11ch /6SLA 1987 am 5 6b¢h LA 1996 am & 2

3¢ch 107 SLA 1908)

Effect of amendment*. — The 1995 amendment,
effective July 1, 1995. made a section reference sub-
stitution m subsection (d).

The 1998 amendment, effective July 1, 1998, in-

aerted including a minor aa provided in AS
29.25.072,* in the first sentence in subjection (b) and
added subaectioca (e) and (0.

NOTES TO DECISIONS

Punishment for failure to list taxable prop-
erty authorised. — A city had the power to enact an
ordinance requiring a taxpayer to Lie a statement
under oath listing all personal property atitsjustand
fair value, and a former, similar provi< n provided
the authority to prescribe its punishment, including
One and imprisonment. City of Anchorage w.
Campbell 105 F. Supp. 607 (D. Alaska 1952).

An act may be made a penal offense under
both etate statute and municipal ordinance,
Guidoni v. Wheeler, 230 F. 93 (9th Cir. 1916), decided
under former, similar law.

Ordinance aijr inpoM penalties on <el»m« of
persona. — While an ordinance which made an act
done by one penal and imposed upon another no
penalty for a like act done under likr drcumstances
could not receive judicial sanction for the reaaon that
itwas unjust and unreasonable, the same could not be
said ofdiscrimination by municipal authority against
a whole class of persons who were lawfully regarded
aa proper subjects for police regulation, such as per-
sons without occupation or visible means of support.
Guidoni v. Wheeler, 230 F. 93 (9th Cir. 1916), decided
under former', similar law.



637 M kicipal Enactments 5 29.25.080

Sec. 2025072 Civil penalties for violation of municipal ordinances by mi-
nors. (a) Except as otherwise provided in this section, the enforcement undér AS
29.25070(b) of a civil penalty against a minor for violation ofa municipal ordinance shall
be heard In the district colrt in the same manner as for similar allegations brought
against an adult, except that the minor’s parent, guardian, or legal cuStodian shall be
present at all proceedings unless the court exclses the parent, guardian, or legal
custodian from attendance for good cause. _ _

(b) 11 provision is made by ordinance for use of a hearing officer to decide enforcement
of a'civil penalty under AS"290.25070(h), allegations againist a minor for a civil penalty
gnde_r amunicipal ordinance cay be assigned to a hearing officer for the municipality for

ecision.

() An action for a civil penalty filed against a minor under this section does not give
rise to the right toa trial by jury or to counsel appointed at public expense. (§ 4ch 107

SLA 19%9)

Effective dates. — Section 59, ch. 107. SLA 1998 provides that this section app” j ‘to all offenses
makes thia section effective July 1, 1998. committed on or after July 1, 1996.*
Editor's notes. — Section 57, ch. 107. SLA 1998

Sec. 2925074 Surcharge, (3 A municipality may not enforce an ordinance for
which a fine of $30 or more or imprisonment is prescribed as a penalty unless the
municipality authorizes the impasition of and provides for the collection ofthe surcharge
required to be imposed under AS 1256039, The surcharge shall be deposited into_the

eneral fund ofthe state and accounted for under AS 37.06.142 Sub!]ect toappropriation,
the legislature may reimburse a municipality that collects a surcharge required to be
imposed under AS 1256039 for the cost to the municipality in collecting the surcharge
and transmitting the surcharge to the state. The reimbursement may not exceed
percent of the surchar(];e collected and transmitted to the state,
This section applies to home rule and general law municipalities. < 8ch 56 sLaA

Beviaor’™ note*. — Hui section was enacted ai AS which enacted this section, took effect on August 27,

29.25.072. Renumbered in 1998. 1996.
E ffective dates. — Section 8, ch. 56. SLA 1998,

Sec. 2025075, Collection of penalties. The court may collect for a municipality
any monetary penalty or surcharge or item to be forfeited as a result of the violation of
anordinance._ The sipreme court may Pres_cnbe by rule the fees to be charged by all
courts to municipalities for providing collection services under this section. (8 47 ¢ch 3

SLA 1990, am § 9ch S5 SLA 198)

Effect of amendment*. — The 1998 amendment,
effective August 27, 1998, inserted ‘surcharge or* in
the first sentence.

Sec. 29250600 Breast-feeding. A mummpahgl_ may not enact an ordinance that
rohibits or restricts awoman breast-feeding a child in apuolic or private location where
he woman and child are otherwise authorized to be. In a municipal ordinance, “lewd

conduct,” “lewd touching," “immoral conduct," “indecent conduct,” and similar terms do

not include the act ofa woman breast-feedinga child in a public or private location where
the woman and child are otherwise authorized to be. Nothing in this section may be
construed to authorize an act that is an offense under a municipal ordinance that
establishes an offense with elements substantially equivalent to the elements of an
offense under AS 1161123 This section is applicable to home rule and general law
municipalities. (8 4ch 78 SLA 1998



Municipal Attorneys Contacted Regarding HB 43
Names in italics responded

Ms. Mary Hughes
Borough Attorney
P.O. Box 196650
Anchorage, AK 99519

Ms. Ardith Lynch
Borough Attorney
P.O. Box 71267
Fairbanks, AK 99707

Mr. John Corso

City Attorney

155 SoutKSeward Street
Juneau, AK 99801

Mr. Scott Brandt-Erichsen
Borough Attorney

344 Front Street
Ketchikan, AK 99901

Mayor Jerome Selby
710 Mill Bay Road
Kodiak, AK 99615

Mr. Michael Gattie
Borough Attorney
350 East Dahlia Avenue
Palmer, AK 99645

Mayor Margy Johnson
P.O. Box 1210
Cordova, AK 99574

Mr. Gordon Tans

Perkins COIE LLP

1029 West Third Avenue, Suite 300
Anchorage, AK 99501

represents Chignik, Homer, KingCove,
St. Mary's, Sand Point

Mayor Robert Knight

P.O. Box 70
Nenana, AK 99760
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Mr. Jack Snodgrass

City Attorney

231 W. Evergreen Avenue
Palmer, AK 99645

Mr. Eric Wohlforth
City Attorney

P.O. Box 167
Seward, AK 99664

Mr. Brooks Chandler

Hicks, Boyd, Chandler Falconer
825 West Eigth Avenue, Suite 200
Anchorage, AK 99501

represents Dillingham, Galena, Kotlik,
Soldotna, Unalaska

Mayor David Cobb
P.O. Box 307
Valdez, AK 99686

Mr. Lee Sharp
Preston Gates & Ellis
410 L Street, Suite 400

Anchorage, AK 99501
represents Aleutians East, Nuiqsut,
Togiak, Whittier

Ms. Collette Thompson
Borough Attorney

144 N. Binkley Street
Soldotna, AK 99669
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Discussion of Municipal Attorneys' Concerns re: HB 43

§1: AS 12.55.039(a)

Insert the word "criminal" before penalty on page 1 line 5 to clarify that civil penalties

are not affected. (Drooks Chandler of Hicks Boyd Chandler & Falconer, representing Dillingham, Galena, Kotlik,
Soldotna and Unalaska)

This is not necessary because it is only in criminal or quasi-criminal proceedings that a
defendant pleads guilty or nolo contendere, forfeits bail, or is convicted. Additionally,
Subsection (4) on page 2 is amended to specify a "penalty authorized by AS
29.25.010(a)." This statute specifically addresses a municipality's authority to impose
criminal penalties. AS 29.25.010(b) addresses their authority regarding civil penalties.

* Imposition of $50 surcharge on misdemeanors with possibility of incarceration could
apply to all municipal violations because of the catch-all or blanket penalty sections
allowing fines and/or incarceration for any violation. Reference was made to animal

control tickets and fire cracker violations which can carry a fine of $50. (Michael Gatu, Mat-
su Borough Attorney; Scott Brand-Enchsen, Ketchikan Borough Attorney,)

Because of the lack of uniformity in fines and incarceration periods across the state, it
was decided that the differentiation between whether an offense was punishable by
incarceration or not was the best place to draw the line. For boroughs with offenses for
which they want the lower surcharge, it might be betier to amend the ordinances to omit
incarceration, rather than changing the standard for the entire state.

Exempt municipalities such as the Fairbanks North Star Borough from the surcharge
requirement because since they have no law enforcement powers, vhey have no
police training program, and thus do not benefit from the Police Training Fund.

Animal control tickets and fire cracker violations were again mentioned. (Mayor Hank
Hove, Fairbanks North Star Borough)

Even though the borough may not have its own police training program or law
enforcement powers, the borough still benofts from the fund because of the training
received by the state troopers who enforce tt.e laws within its boundaries. There is a
benefit even though the boroughs do not receive direct payments.

§2: AS 29.25.074(a)

Repeal the section in its entirety because a municipality is mandated to collect the
surcharge because of the phrasing "shall". This word is sufficient to compel the

Collection of the surcharge (Michael Gatti, Mat-Su Borough Attorney; Gordon Tans ol Perkins COIE, LLP
representing Chignik, Homer, King Cove, St. Mary's and Sand Point))

This section was adopted in 1998 in response to a question raised in a letter from the
Court System about whether the legislature had the ability to require the imposition of
surcharges on municipal ordinance violations without such a provision.



M ATANUSKA-SUSITNA BOROUGH

350EastDahlia Avenue,Palmer,Alaska 99645-6488
BoroughAttorney'sOffice

Michael Gatti Phone (907) 745-9677

Corough attorney

February 24, 2000

Deb Davidson

Legislative Aide to Representative Gary Davis
State Capitol,

Juneau, AK 99801

Re: House Bill 43: An Act Relating to Police Training Surcharges Imposed
for Violation of Municipal Ordinances

Dear Ms. Davidson:

Thank you for your correspondence of February 17, 2000. The borough’s
position with regard to this legislation is contained in my correspondence of
February 25, 1999. However, | understand the concerns that have been
expressed by the court system, as well as the need for certainty with regard to its
authority to collect the surcharge. Accordingly, it does not appear that any
s tggested amendments to HB 43 will be forthcoming.

However, | have conferred with Public Safety Director Kevin Koechlein who
advises that the borough, since it does not have a police force, would not receive
a direct benefit from any surcharges paid by it to the police training fund. He
suggests that it would be helpful if the fund were structured so that money for
courses y ‘'aining to code compliance and animal control enforcement matters

could be presented.

Alternatively, when training seminars are presented in our area it might be
helpful to Mr. Koechlein’s department to have sections added that are pertinent
to his activities, such as information on conducting an investigation, drafting a
complaint, administrative searches and seizures, and perhaps other items that
would be of interest to borough code enforcement officials. If it is possible to
provide the borough with grants from the fund orto conduct seminars that relate
to training issues pertinentto borough operations, the borough’ law enforcement



February 24, 2000
Page 2

officials and the public will be well served.

Please call ifyou have any questions or if I can be of further assistance with
regard to questions you or others may have on HB 43.

Michael Gatti, Borough Attorney

MG:kl
cc: Kevin Koechlein, Public Safety Director
K:A\SHARED\Offlce\Legis Issucs\2-23-00HB43.wpd



M ATANUSKA-SUSITNA BOROUGH

3EastDahliaAvenue, Palmer, Alaska 96466433
Borough Attorney's Office

Michael Gatti PHONE (907) 745-9677

Borough Attorney

February 25, 1999

Representative Gary Davis
Alaska House of Representatives
State Capitol

Room 513
Juneau, AK 99801-1182

Re: HB 43

Dear Representative Davis:

I am writing in response to Legislative Aide Deborah L. Davidson’s January 22,
1999, correspondence seeking comments on HB 43, which was introduced to address
the concerns of municipalities that the mandatory surcharge requirement in the
legislation swept with a broader brush than intended and could potentially impact
municipal enforcement ifthe surcharge were not adopted. In accordance with HB 43,
the Matanuska-Susitna Borough adopted Ordinance Serial No. 98-134, amending its
penalties and violations section ofthe code to require the imposition ofthe surcharge
to be collected by the borough for the police training fund. A copy of the borough’s
adopted code section is attached for your information.

After the passage of HB 43, the borough was concerned about the language of
the bill, which apparently prohibited the enforcement of an ordinance for which a
surcharge is required, if the surcharge was not imposed pursuant to HB 43. The
borough feltitwas somewhatironic that a municipality could not enforce an ordinance
unless it collected a surcharge for police training. WoIliile the borough certainly
supports the benefits oftrained law enforcement officers, it believes that any language
that would prohibit the enforcement ofa municipal ordinance for the failure to collect

the surcharge is not well considered.

Municipalities adoptordinancesto address concerns affecting the public’s health,
safety, and welfare that may be enforced in their discretion to protect that interest.
Any legislation that would somehow eliminate orreduce a municipality’s discretion to



February 25, 1999
Page 2

enforce its ordinances is a directimposition ona municipality’s broad powers delegated
to it by statute. The existing language of AS 29.25.074 prohibiting ordinance
enforcement should be repealed and the proposed language of HB 43 Sec. 2 should not
be adopted. Instead, collection ofthe surcharge should be based upon the mandatory
legislative direction to the municipality to collect the surcharge (by the use ofthe word
"shall) which in the borough’s opinion should be sufficient to compel the collection of
the surcharge. The limitation of a municipalities enforcement options is thus
eliminated and the surcharge should be collected based on the affirmative duty to do

SO.

I mustalso concurwith the comments presented by Ketchikan Gateway Borough
Attorney, Scott Brandt-Erickson, in his January 29, 1999 correspondence. A
misdemeanor is specifically defined in AS 11.81.900 and means a crime for which a
sentence ofimprisonment for a term ofmore than one year maj' not be imposed. Like
the Ketchikan'Gateway Borough, the Matanuska-Susitna Borough has a system of
citations that imposes fines but not imprisonment for a violation and are considered
by the borough to be infractions. Underthe proposed language on line 12 ofpage 1 and
line 2 of page 2, confusion with regard to this term could arise.

In summary, it appears that the bill requires some additional consideration in
order to remediate earlier interpretations of HB 43. Please call if you have any

guestions.

Very truly yours,

MATANUSKA-SUSITNA BOROUGH
Michael,Gatti, Borough Attorney

Michael Gatti

MG:drm

Atts.

ccC: Scott Brand-Erickson,
Ketchikan Gateway Borough
Kevin Ritchie,

Alaska Municipal League
W A\SHARED\DEBRAM\CORR\2-23-99 hb43 Itr.wpd



MATANUSKA-SUSITNA BOROUGH
ORDINANCE SERIAL NO. 98-134

AN ORDINANCE AMENDING MATANUSKA-SUSITNA BOROUGH 1.45 VIOLATIONS,

ENFORCEMENTS, AND PENALTIES BY ADDING SECTION 1.45.045 AUTHORIZING
THE IMPOSITION OF A STATE-IMPOSED SURCHARGE ON CERTAIN PENALTIES.

3E IT ENACTED:

* Section 1. Classification. This ordinance is of a
general and permanent nature and shall becoma a part of the borough
code.

* Section 2. Amendment of chapter. MSB1.45 is hereby

amended by adding a new section to read as follows:

1.45.045 PENALTY SURCHARGE AUTHORIZATION AND COLLECTION.

The surcharge required to be imposed pursuant to AS
12.55.039 is authorized and shall be imposed as a
surcharge on penalties imposed for the violation of an
ordinance, code provision, or regulation of the
M atanuska-Susitna Borough brought wunder a citation or
criminal complaint that would require a proceeding in the

Alaska court system if the defendant were to enter a plea

of not guilty. The court may impose and collect the
surcharge on all penalties imposed by the court or fines
and bail forfeitures that are paid to the court.

Page 1 of 2 Ordinance Serial No. 98-134

IM No. 98-167
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134 shall take effect upon adoption by the borough assembly.

ADOPTED by the Matanuska-Susitna 3orough Assembly this

day of September, 1998.

DARCIE K. SALMON, Borough Mayer

ATTEST:

jbu L AL
SANDRA a . DILLON, Borough Clerk

(SEAL)

Page 2 of 2 Ordinance Serial No. 98-134
IM No. 98-167
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Perkins Coie Ilp

1029 Welt tnwD Avenue, Suite 900 « Anchorage. Aiaska 99301-1070

th] NIONt 907 270 A3 *Facsmiix: 907 270-3108

February 25, 2.000
VIA FACSIMILE - 19071 465-3835

Deb Davidson
Legislative Aide
State Capitol
Juneau, AK 99801

Re: Rouse Bill 43 "An act relating to police training surcharges
imposed for violations of municipal ordinances"

Dear Ms. Davidson;

Thank you for your letter of February 17, 2000, inviting me to comment on
House Bill 43.

I still believe Lhat AS 29.25.074 is completely unnecessary, and should be
repealed ill its entirety. You referred to court system personnel reservations about
whether the Legislature has the ability to require imposition of surcharges on
municipal ordinance violations without such a provision. Such concerns seem
baseless. Whatever is required in AS 29.25.074(a) could just as well be required in
AS 12.55.039, and, | submit, it already is. This statute creates a surcharge imposed by
the State for the benefit of the State for services rendered by the State. It seems silly
that the legislation requires the cities' "authorization"” to collect a surcharge when they
have no power to refuse. AS 12.55.039 is clear lhat the surcharge must be collected.
The cities' so-called authorization is mere charade.

However, because you indicate that AS 29.25.074 will be retained, | do have a
suggestion to improve the provision that will allow the cities to avoid unnecessary
entanglement in the collection of and accounting for the state surcharge. | suggest
that AS 29.25.074(a) be amended to jead as follows:

@) In addition to any fine or other penalty, a defendant

who pleads guilty or nolo contendere to, forfeits bail for, or is
convicted of a violation of a municipal ordinance for which a
surcharge is required to be imposed under AS 12.55.039 shall

(999014)001/AA003671.3881

ACHAE BUME BEC INR HC KOG ICRANGLES MENOIAK UKLAD SCNWS{MTU XA T WEH'UTN OC
FALUCALANE RIS SINVOUN AR
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February 25, 2000
Page 2

be assessed the applicable surcharge. The surcharge slia’l be
collected and deposited into the general fund of the state
under AS 12.55.039 and accounted for under AS 37.05.142.

As you can see, this proposal eliminates transferring money from die
state court system to the municipalities and then back to the state. Italso
eliminates the need for the legislature to appropriate a ten percent
reimbursement to the municipalities.

L think this approach makes a lot more sense and will turn out to be a
much more efficient way of getting a state tax into the state coffers.

Thank you again for asking for m3' comments on HB 43.

Very truly yours,

Gordon J Tuns

GJT:sc
ec: Walton Smith

INVEICIAXUAIXETLIN
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PERKINS COIE LLP

1029 West Third Avenur, Sunt 300 ¢« Anchorage, Auska 99501-1970
Telephone: 907 279-8561 ¢ Facsimile: 907 276-3108

Gordon 3Tans

TANSO(gMBJ2N3CaniCOM

February 4,1999

Via Facsimile

Representative Gary Davis
State Capitol
Juneau, AK 99801

Re: ~ House Bill 43

Dear Representative Davis:

| want to thank you and your staff for inviting me to comment on House Bill
43, which relates to Chapter 56 SLA 1998. This bill addresses the police training
surcharges imposed for violation of municipal ordinances.

As a city attorney for seven Alaska cities, | see big problems with AS
29.25.074, which provides:

(@ A municipality may not enforce an ordinance for which a
fine of $30 or more or imprisonment is prescribed as a penalty
unless the municipality authorizes the imprisonment of and
provides for the collection of the surcharge required to be
imposed under AS 12.55.039. The surcharge shall be deposited
into the general fund of the state and accounted for under AS
37.05.142. Subject to appropriation, the legislature may
reimburse a municipality that collects a surcharge required to be
imposed under AS 12.55.039 for die cost to the municipality in
collecting the surcharge and transmitting the surcharge to the
state. The reimbursement may not exceed 10 percent of the
surcharge collected and transmitted to the state.

(b)  This section applies to home rule and general law
municipalities. (8 8 ch 56 SLA 1998)

[09901-0001/AA990330.019]
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Representative Davis
February 4, 1999
Page 2

As | look at these statutes, | see no purpose whatsoever for AS 29.25.074, and |
especially see no reason why the legislature should choose to render a municipal
ordinance unenforceable in these circumstances, AS 12.55.039, which imposes the
surcharge, is completely self-sufficient. It effectively imposes die surcharge, and a
city or other municipality does not need to do any more to have the state collect the

surcharge. AS 29.25.074(a) is simply superfluous.

Furthermore, something needs to be done to effect proper implementation of
tins law, One of the cities | represent was told by the local magistrate that the court
system (a state agency) would collect the surcharge and pay it over to the city. Why
doesn't the court system pay the money directly to the state general fund, where it
must go according to statute? When die state pays it ;0 the city, then the city must
receive, account for, and then pay it right back to the state, all at an administrative
expense that is not sufficiently covered by the 10 percent reimbursement clause.
What is the point to this circuitous route of money handling? It is causing at least one

city manager considerable aggravation.

What am | missing here? What is the concern that AS 29.25.074 is supposed
to address? Is there a concern that a municipality will itself collect a surcharge
pursuant to an ordinance enforcement program that does not include the court system?
If that is the issue, then it should be addressed in plain terms by requiring the city to
pay over any directly collected surcharges to the state. There is no need to impose the
draconian measure ofrendering all municipal ordinances unenforceable if the
municipality fails to adopt a surcharge that is already effectively imposed by state law.
In my view, HB 43 does nothing to improve AS 29.25.074. There is no practical
difference between making the ordinance unenforceable or making the penalty

unenforceable.

As enacted in 1998, AS 29.25.074 just doesn't make any sense to me. And |
am afraid that HB 43, section 2, just doesn't solve the problems I see. | urge the
legislature to seriously consider repealing AS 29.25.074 in its entirety. | don't see that
anything would be missing - the surcharge would continue to be collected under the
authority of AS 12.55.039, which by its own terms clearly applies to violations of
municipal ordinances.

[0S0000/AACI0B30019)
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have my say!" Ao

(0E01-O0V/AACBN01Y)
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% W Pyof 1 U d/\ rma ~k>
Very truly yours,

GP trflu * / fa t*

Gordon J Tans



Fairbanks North Star Borough officeofthel\/layor

809 Pioneer Road RO. Box 71267 Fairbanks, Alaska 99707-1267 907/459-130C
Fax 907/459-1101

Lmail mayor(a)co.fairbanks.ak.us

March 4, 1999

The Honorable Gary Davis
Alaska State Legislature
State Capitol

Juneau, AK 99801-1182

Re: HB 43
Dear Representative Davis:

Thank you for your letter of January 22 regarding HB 43. We appreciate your
willingness to revisit the police training surcharge on violations of municipal

ordinances.

We agree that the addition ofthe phrase “a penalty for violation of’in AS
29.25.074(a) (HB 43, p.2, line 9) would be helpful. It is possible that a
municipality could choose to request an injunction (rather than a fine) to enforce
an ordinance, and the failure to impose a surcharge should not cause the entire

ordinance to be found invalid.

We would, however, like to request that the legislature exempt from the
surcharge municipalities such as the Fairbanks North Star Borough that have
no law enforcement powers, and therefore no police training program. The
borough does not appear eligible to receive surcharge funds from the Alaska
police training fund, since AS 18.65.225 authorizes appropriations to
“municipalities that conduct their own police training programs.”

The only violations for which the Fairbanks North Star Borough has routinely
imposed penalties are on animal control citations. Since September, 1998, this
borough has collected $100 in surcharges, an average of $20 per month. The cost



Letter to Representative Davis
March 4, 1999
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of accounting, collection, and transmitting this minimal amount is hardly cost-
effective for either the borough or the state.

While we appreciate the concept of requiring offenders to contribute toward the
cost of police training, the legislation passed last year imposed an additional
burden on the borough without any apparent benefit;.

Hank Hove
Mayor

HH:rlf



Hicks,Boyd,Chandler & Falconer
ATTORNEYS AT LAW
SUIT'S 200
025 WEST EIGHTH AVENUE
ANCHORAGE, ALASKA 99501
Telephone:(907)272-8401
Telecopier:(907;274-3698

February 18, 1999

VIA FACSIMILE - T907) 465-3835

Ms. Deborah L. Davidson
Legislative Aide
to Representative Gary Davis

State Capitol
Juneau, AK 99801

RE: Comments to HB 43

Dear Ms. Davidson:

Thank-you for inviting my comments to HB 43 introduced by

Representative Davis. Indeed, there is a need to revisit the
1998 amendment to AS 12.55.039. | represent a number of
municipalities throughout the State. We learned to our chagrin

last year that the surcharge amendment, which we assumed had only
been intended to apply to municipal traffic violations, applied
to every municipal violation, civil or criminal.

The 1998 revisions have forced municipalities to scurry to
revise their codes so that the courts will assess fines imposed
under municipal ordinance for zoning, sales tax, animal control
and similar violations. For instance, in Nome, Judge Esch would
not assess a fine for curfew violations until the City could
provide him with a copy of the amending ordinance. In several
cases, municipalities have had to pass more than twenty (20)
amendments to their respective codes to authorize the collection
of the surcharge now required to be imposed by AS 12.55.039.

Here are our comments on the proposed legislation:

Section 1. I recommend adding the word "criminal” before
the word "penalty" to avoid a possible ambiguity.



Ms. Deborah L. Davidson
February 18, 1999
Page 2

Section 2. Thank you for this amendment. Last year's
legislation created a possible loophole to enforcement of a
zoning ordinance, for instance, only because there was no
surcharge to any penalty associated with the zoning ordinance.

This amendment solves this unintended result. On behalf of our
municipal clients, | appreciate the efforts of Representative
Davis.

Very truly yours,
BWC/Ihf

ku\«urcharg.hr



KETCHIKAN GATEWAY BOROUGH

Office of the Borough Attorney « 344 Front Street « Ketchikan, Alaska 99901 Soott A Branot-Erichsen

Borough Attorney

@ AP eecs

January 29, 1999

Deborah L. Davidson
Legislative Aide

145 Main Street, Lp., 223
Kenai, Alaska 99611

Dear Ms. Davidson:

Thank you for the copy of the proposed House Bill 43 provided
with your letter dated January 22, 1999. Like many other
communities, the Ketchikan Gateway Borough found it necessary to
adopt a change to its municipal code last fall in order to address

the enforcement difficulty created by the new AS 29.25.074.

Your letter indicates that there are two problems that HB 43
seeks to address: 1) application of AS 29.25.074 to civil
enforcement actions; and 2) the risk that a municipal ordinance
could be declared invalid for failure to impose the statutorily

required surcharge.

While | concur that these two issues should be addressed, and
while the Ketchikan Gateway Borough has largely avoided the problem
for the present by enacting a surcharge provision as required. | am

concerned about the civil/criminal penalty distinction.

The Ketchikan Gateway Borough Code, like that in many other
communities, contains a catch-all penalty section which states, in
essence, that any violation of the code is subject to punishment
through "a fine of up to $500.00, or up to 30 days imprisonment, or
both such fine or imprisonment.” A copy of Ketchikan Gateway
Borough Code section 1.10.030 as it appeared prior to the addition
of the surcharge is attached. By comparison, Anchorage Municipal
Code section 1.45.010, as of my most recent supplement, had a
general penalty of $300.00 or 30 days imprisonment. My copy of
Fairbanks North Star Borough Code section 1.04.010 provides for a
$1000.00 fine, imprisonment of up to 90 days, or both.



Letter to Deborah L. Davidson
January 27, 1999
Page 2

Because each code violation thus carries with it a potential
incarceration, unless a specific penalty is provided for which does

not include incarceration, the terminology “misdemeanor or a
violation of municipal ordinance” on line 12 of the bill will
impact more municipal offenses than may be intended. AS 11.81.900

defines a misdemeanor as a crime for which a sentence of
imprisonment for a term of more than one year may not be imposed.
If misdemeanor is intended to apply to all offenses for which any
period of incarceration under a year maybe imposed, even if that
period is a maximum of thirty to ninety days, then the $50.00

surcharge would apply to all municipal code violations under the
Ketchikan Gateway Borough code, except for those violations which
specifically provide for a penalty that does not include

incarceration.

I would suggest that the higher $50.00 surcharge only be
applied where the period of incarceration may be greater than 6
months. Otherwise, a $50.00 fine for firecrackers, for example,
would potentially include a $50.00 surcharge.

If you have questions regarding this letter, please contact me

at your convenience.

Sincerely,

Scott A. Brandt-Ericnsen
Borough Attorney

Enclosure

ccC:

Georgianna Zimmerle, Borough Manager w/o encl.

Sue Bethel, Borough Clerk w/o encl.

Geoffrey Bullock, KGB Lobbyist w/o encl.

Gerald Lee Sharp, Esq., Preston, Gates & EIllis w/o encl.

Michael Gatti, Attorney for Mat-Su Borough w/o encl.

Ardith Lynch, Attorney for Fairbanks North Star Borough w/o encl.
Colette Thompson, Attorney for Kenai Peninsula Borough w/o encl.
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Colette Thompson, Attorney for Kenai Peninsula Borough w/o encl.

John Corso, Attorney for City and Borough of Juneau w/o
Theron Cole, Attorney for City and Borough of Sitka w/o

Joe Levesque, Attorney for North Slope Borough w/o encl.

Mary Hughes, Attorney for the Municipality of Anchorage

ss/l/asl,hb43

encl.
encl.

w/o encl.



§ 110025 KETCHIKAN GATEWAY CODE

of the Code, also includes the causing, securing, aiding or abetting
of another person to do said act; and such causing, seeding,
aiding or abetting of a prohibited act is itself a prohibited act.
(Code 1969, § 1.10.030)

State law reference—Accessories and accomplices, AS 12.15.

Sec. 110030, General penalty.

Every act prohibited by the Code, or the omission or failure to
perform any act required by the Code, is a misdemeanor and,
unless another penalty is elsewhere expressly provided for such
act, omission or failure, every person convicted of a violation of
any provision of this Code shall be punished by a fine ofnot more
than five hundred dollars ($500.00) or by imprisonment for not
more than thirty (30) days, or by both such fine and imprison-
ment. Each act of violation and every day upon which any such
violation shall occur shall constitute a separate offense.

The penalty provided by this section shall, unless a penalty is
expressly elsewhere provided, apply to the amendment of any
section of the Code whether or not such penalty is reenacted in

the amendatory ordinance.
(Code 1969, § 1.10.040)

Annotations—Under an ordinance providing that violators shall be punished
by a fine or by imprisonment a municipal magistrate clearly exceeded his
authority when he imposed a sentence of both fine and imprisonment. Lapham v.

Haines, 374 P2d 239, 1962.
The requirement for a jury trial on petty offenses is extended to any criminal

prosecution in which a direct penalty of incarceration may be included. It also
includes ofTecscs that may result in loss of a valuable license, such as a driver's
License or a license to pursue a common calling, occupation, or business. The only
exclusions are such relatively innocuous offenses as wrongful parking, minor
traffic violations, and violations relating to regulation of property, sanitation,
building codes, fire codes, and other legal measures that are regulatory rather
than criminal. Baker v. Fairbanks, 471 P2d 386, 1970.
State law reference—Penalties, AS 29.48.200.

Sec. 110035, Headings.

The catchlines of the several sections of this Code printed in
boldface type, titles, headings, chapter heads, section and subsec-
tion heads or titles, editor’s notes, cross references and state law
references, unless set out in the body of the section itself,
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