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Finance Committee considered CS FOR HOUSE BILL NO. 239(FIN)

"An Act relating to the Uniform Commercial Code; relating to secured transactions; amending Rule 
79, Alaska Rules of Civil Procedure; and providing for an effective date."

and recom m ends:

[ v K r e p l a c e d  with CS . zsa f p ? i 4

[ ] adopt p re v io u s CS

[ ] attached am endm ent(s)

[ ] adopt Letter of Intent by _ 
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S e n a te  Bill:
[wT'sam e title 
[ ] new  title 

H o u se  Bill:
[ ] sam e title 
[ ] technical title 
[ ] new: SCR*____

NEW FISCAL NOTE(S): 
Department Date Zero Fiscal

PREVIOUS FISCAL NOTE(S):*
Department Dale Zero FiscalIi

[ ] APPROPRIATION -  no fiscal note ^include fiscal notes accompanying Governor's bill



2000 LEGISLATIVE SESSION SFC
Revision Date/Time:__________________________________ _ Dept Affected: Natural Resources____________________
Title: "An act relating to the Uniform Commercial BRU: Information/Data Management__________

_____________ Code...."__________________________________Component: Recorder's Office/UCC_________________

Sponsor: Rep. Murkowski____________________________  ____________________________________
Requestor: (H) L&C__________________________________ Component No._____________802____________________

FISCAL NOTl 3ill Version: CSHB 239  ( L &C )
STATE OF ALASKA REPORTED OUT OF B (H) Publish Date: 2 / 1 1  /  o o

Expenditures/Revenues (Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted beiow.______________________
OPERATING EXPENDITURES FY2001 FY2002 FY2003 FY2004 FY2005 FY2006
PERSONAL SERVICES “
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS & CLAIMS
MISCELLANEOUS

0.0 0.0 0.0 0.0 0.0 0.0
1.5 ' '  0.0 0.0 0.0 0.0 OH

24.0 0.0 0.0 0.0
.. f l0

2.0 0.0 0.0 TTO 0:0 0.0
6.0 0.0 —075 0.0 o:o 0.0
0.0 t r a O'.O 0.0 0.0 0.0
0.0 " o:o 07) 0.0 OH ' 0.0
0.0 0.0 0.0 0.0 0.0 0.0

TOTAL OPERATING 26.0 24.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES 0.0 0.0 0.0 0.0 0.0 0.0

CHANGE IN REVENUES (1005) 0.0 (20.0) (16.0) (12.0) (9.0) (6.7)

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts 26.0 24.0 0.0 0.0 0.0
1037 GF/Mental Health
Other (Specify Type)
TOTAL 26.0 24.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY2000) cost: S 0.0

FULL-TIME 0 0 0 0 0 0
PART-TIME 0 0 0 0 0 0
TEMPORARY 0 O1 0 0 0 0

ANALYSIS: (Attach a separate page if necessary)

Under HB239, all UCC filings (except fixture filings, timber to be cut and as-extracted collateral) would be filed at the 
central filing office. Local district offices would continue to accept filings on fixtures, timber to be cut and as-extracted 
collateral, but all other filings would occur at the central office, simplifying the process immensely for filing officers and 
secured lenders alike.

The declining revenues shown above represent the decrease attributable to the gradual elimination o f dual filings over 
the transitional period. Decreasing revenues are expected until all filings have transitioned to UCC Central,or lapsed.
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Continuation of fiscal note fo r HB239

The initial anticipated increase in filings at UCC Central will be 30 to 40 percent per year, with a corresponding 
decrease at the local district level. After the transition period, the UCC Central volume should stabilize at 150 to 167 
percent of its current total. The overall decrease in revenues for the component as a result of the change in filing 
office is expected to total S63.7 over the five year transition period. The component regularly generates between $1 
and $2.5 million in excess of its operating budget annually.

With the expected 50 to 67 per cent increase in UCC Central filings under this bill (approximately 10,000 to 15,000 
documents per year), the component estimates that an additional two to two and a half FTE staff would be required in 
the UCC Central office to process the increased volume. This staffing would be handled via lateral transfers from the 
larger recording district offices. Little impact would be seen at the remote office sites as they do not currently have 
large volumes of UCC transactions under the current law. Because the component expects to utilize existing cross- 
trained employees from larger recording offices to handle the increased filing volume at UCC Central, the fiscal note 
does not request any new personal services funding to implement this bill. However, because this code revision 
would result in some major operational changes in the way UCC documents are processed, there are some 
secondary costs, including programming costs, that have to be considered in the implementation phase.

In order to meet the July 1, 2001 target implementation date, some programming costs would be incurred to 
implement usage of check digits as required by the bill, to establish a status code, to add a page count to UCC filings, 
and to facilitate purging of lapsed and terminated filings. This cost is estimated at one month of labor at a cost of 
$6,000 in programming time. This expense would need to be incurred during FY01 in order to be ready for the July 1, 
2001 target date. Other costs that would be required to implement this bill are related to staff training, user education 
sessions, notifications to users regarding changes, additional equipment for UCC Central public access library, and 
preparation and implementation of administrative rules and reporting mechanisms required under HB239. The 
component estimates a total expense in this area of $20,000.

One of the goals of the revised UCC is to pave the way toward electronic filing and increased usage of technology in 
the UCC systems throughout the country. The component has identified costs of $18,000 in information systems staff 
time to work toward accepting UCC filings electronically, accept payment for such filings electronically and utilize the 
national standard forms for electronic filings. An additional $6,000 in programming time (one man-month) may be 
needed to update the UCC search programs to meet specifications expected to be included in the Model 
Administrative Rules referenced in the bill. Because the Model Rules are not yet in a final format, it is unknown at this 
time what their impact may be on existing programs.
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1 Page 14, lines 7 through 15:
2 D elete  all m aterial.

3 R enum ber the follow ing paragraphs accordingly.

4  Page 23, line 6:
5 D elete “or”

6 Page 23, line 8, follow ing “priorities in p roceeds”.

7 Insert or

8 (14) , not w ithstanding (c)(2) o f this section, does no t apply to a transfer by a
governm ent o r governm ental subdivision or agency”

9 Page 82, line 13:

10 D elete “public finance transaction or”

11 Page 82, line 15:

12 D elete  “public finance transaction or”
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A p r i l  1 6 , 2 0 0 0  

7 8 3 1  I n g r a m  S t r e e t  

A n c h o r a g e ,  A k

T o :  R e p r e s e n t a t i v e  L i s a  M u r k o w s k i  

F r o m :  E r i c  W o h l f o r t h

I  d o n ’ t  b e l i e v e  t h a t  t h e r e  i s  a n y  g e n e r a l  m o v e m e n t  i n  t h e  b o n d  

c o m m u n i t y  o r  e v e n  i n t e r e s t  i n  r e t a i n i n g  t h e  e x e m p t i o n  o f  l o c a l  

g o v e r n m e n t  s e c u r i t i e s  f r o m  A r t i c l e  9  o f  t h e  U n i f o r m  C o m m e r c i a l  C o d e .  I  

c a n  s e e  n o  r e a l  i n c o n v e n i e n c e  i n  r e q u i r i n g  t h e  o n e  t i m e  f i l i n g  o f  a  

f i n a n c i n g  s t a t e m e n t ,  p a r t i c u l a r l y  i f  i t  c a n  h a v e  a  3 0  y e a r  d u r a t i o n  a s  t h e  

m e m o  s t a t e s  t h a t  t h e  b i l l  p r o v i d e s  f o r .  M a n y  g o v e r n m e n t a l  b o n d  i s s u i n g  

e n t i t i e s  h a v e ,  a s  y o u  k n o w ,  a  s p e c i f i c  s t a t u t o r y  e x e m p t i o n .

O f  c o u r s e ,  I  c a n n o t  s p e a k  f o r  C y n t h i a  W e e d  w h o s e  f i r m  i s  b o n d  

c o u n s e l  f o r  m a n y  A l a s k a  l o c a l  g o v e r n m e n t  r e v e n u e  b o n d  i s s u e s .  I t  m a y  

e v e n  b e  t h a t  m e m b e r s  o f  m y  o w n  f i r m  w i l l  d i s a g r e e  b u t  I  h a v e  n o t  b e e n  in  

f o r  t h i e e  d a y s  a n d  y o u  c a u g h t  m e  i n s i d e  n u r s i n g  a  c o l d  o n  a  b e a u t i f u l  

s u n n y  A p r i l  a f t e r n o o n  h e r e  in  A n c h o r a g e .  G o o d  l u c k  o n  y o u r  r e m a i n i n g  

l e g i s l a t i v e  e n d e a v o r s .

I 0 "d H iaod iH O M  a i a a  6 £ : s i ' " Iw 's " '00- s  1 -  add



Preston! GaieslEllis llp

April 14,2000

The Honorable Sean Pamell, Chair 
Senate Finance 
Standing Committee 
State Capitol, Room 518 
Juneau, A K  99801-1182

Re: Ajaska HB 230: Impacts upon State and Local Government Revenue Borrowing

Dear Senator Pamell:

Thank you for considering my comments today regarding HB 239, the comprehensive 
revision o f Alaska’s secured transaction law in accordance with Article 9 o f the Uniform 
Commercial Code. Our firm acts as revenue bond counsel to the Municipality o f Anchorage, as 
bond counsel to the State Bond Committee and, in addition, acts as bond counsel to a number o f 
other jurisdictions in the State o f Alaska (including the City and Borough o f Juneau). As I noted 
in my comments, much o f the bill w ill be beneficial to creditors and debtors alike, and we 
appreciate and support the substantial efforts o f the drafters. The bill rewrites the law o f secured 
transactions in Alaska. Given the breadth o f HB239, Committee members are rightly concerned 
with the possibility that the b ill may have unintended and negative consequences for some 
segments and activities within the State.

O u r  p r o p o s a l . The text from current AS 45.09.104(12) “ [This chapter docs not apply] (12) to a 
transfer by a government or governmental subdivision or agency...”  should be either 
(1) incorporated into AS 45.29.109(c) or (2) replace AS 45.29.109(c)(2) in its entirety.

R a tio n a le .  The b ill’s current exemption, in general, would not provide an exclusion that 
w’ould be comprehensive enough to exempt pledges and liens granted by the State and local 
government agencies issuing revenue bonds. Currently, bond counsel and bond investors look 
exclusively to state law, home rule charters and prior bond ordinances/trust agreement for the 
procedures required to validly pledge revenues in favor o f bondholders. Relative priority o f liens 
(parity, subordinate) is typically analyzed as a contractual matter. The lien priorities are 
established by original bond ordinances which, in the case o f municipal utilities, date back to the 
formation o f a municipality. The creation, maintenance and prioritization o f liens for 
governmental revenue are based on public/municipal law principles that are different (for a 
number o f public policy reasons) from those applicable to commercial transactions in the private 
sector.

* LAW FIRM A LIMITED tlARIUTY PARTNERSHIP INCLUDING OTHER LIMITED LIAIIIITY ENTITIES
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The H onorable Sean Pam ell 
April 14, 2000 
Page 2

The m unicipal bond m arket is an established m arket that has relied on these principles 
and assurances for a num ber o f  years. W ith a  new  and revised A rticle 9 approach to perfection 
and priority rules, it may be difficult (or im possible) to assure bondholders that their existing 
bonds continue to have a first lien or priority interest in  revenues. The existing language o f  new 
A rticle 9 has no t fully considered the im pacts o f  incorporating an  entire new  body o f  law  into a 
financing system  that has functioned publicly and well for decades. This language in the bill will 
im pact not only future revenue bond issues but also the m any revenue bond iss.ues that are 
outstanding and  in  the hands c f  investors.

Very' truly yours,

P r e s t o n  G a t e s  &  E l l i s l l p

CMW-.sc

cc: T heresa Hillhouse
M ary K. Hughes 
Eric E. W ohlforth 
K enneth  E. V assar 
C ynthia L. Cartledge

K.\*OOOWOOCrCWWiCMW.l2143



FISCAL NOTl 3ill Version: CSHB 2 3 9  (L&C)
STATE OF ALASKA B (H) Publish Date: 2/ l l/ o o
2000 LEGISLATIVE SESSION
Revision Date/Time: Dept Affected: Natural Resources
Title: "An act relating to tha Uniform Commercial BRU: Information/Data Management

Code...." Component: Recorder's Office/UCC
Sponsor: Rep. Murkowski
Requestor: (H) L&C Component No. 802

Expenditures/Revenues
Note: Amounts do not include inflation unless otherwise noted below.

(Thousands of Dollars)

OPERATING EXPENDITURES FY2001 FY2002 FY2003 FY2004 FY2005 FY2006
PERSONAL SERVICES' ' 0.0 0.0 0.0 0.0 0.0 0.0
TRAVEL 1.5 0.0 0.0 0.0 0.0 o:o
CONTRACTUAL 10.5 —2T0 0.0 0.0 0.0 0.0
SUPPLIES 2.0 0.0 0.0 ~ 070 070 0.0
EQUIPMENT

. ^
-  O.'O 0.0 0.0 0.0 0.0

LAND & STRUCTURES 0.0 0.0 '0.0 0.0 0.0 0.0
GRANTS & CLAIMS 0.0 0.0 —07(J 0.0 070 ( _ .  . . o:u

MISCELLANEOUS 0.0 0.0 0.0 0.0 0.0 0.0
TOTAL OPERATING 26.0 24.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES 0.0 0.0 0.0 0.0 0.0 0.0

CHANGE IN REVENUES (1005) 0.0 (20.0) (16.0)1 (12.0) (9.0) (6.7)

FUND S O U R C E ___________________________________(Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts 
1037 GF/Mental Health 
Other (Specify Type)

26.0 24.0 0.0 0.0 0.0 070

TOTAL 26.0 24.0 0.0 0.0 0.0 0.0

Estimate of any current y i ar (FY2000) cost: S _____________ 0.0

POSITIONS
FULL-TIME 0 0 0 0 0 0
PART-TIME 0 0 0 0 0 0
TEMPORARY 0 0 0 0 0 0

ANALYSIS: (Attach a separate page if necessary)

Under HB239, all UCC filings (except fixture filings, timber to be cut and as-extracted collateral) would be filed at the 
central filing office. Local district offices would continue to accept filings on fixtures, timber to be cut and as-extracted 
collateral, but all other filings would occur at the central office, simplifying the process immensely for filing officers and 
secured lenders alike.

The declining revenues shown above represent the decrease attributable to the gradual elimination of dual filings over 
the transitional period. Decreasing revenues are expected until all filings have transitioned to UCC Central,or lapsed.

 co n tin u e d  on page  2 .
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Continuation of fiscal note for HB239

The initial anticipated increase in filings at UCC Central will be 30 to 40 percent per year, with a corresponding 
decrease at tha local district level. After the transition period, the UCC Central volume should stabilize at 150 to 157 
percent of its current total. The overall decrease in revenues for the component as a result of the change in filing 
office is expected to total S63.7 over the five year transition period. The component regularly generates between $1 
and 52.5 million in excess of its operating budget annually.

With the expected 50 to 67 per cent increase in UCC Central filings under this bill (approximately 10,000 to 15,000 
documents per year), the component estimates that an additional two to two and a half FTE staff would be required in 
the UCC Central office to process the increased volume. This staffing would be handled via lateral transfers from the 
larger recording district offices. Little impact would be seen at the remote office sites as they do not currently have 
large volumes of UCC transactions under the current law. Because the component expects to utilize existing cross- 
trained employees from larger recording offices to handle the increased filing volume at UCC Central, the fiscal note 
does not request any new personal services funding to implement this bill. However, because this code revision 
would result in some major operational changes in the way UCC documents are processed, there are some 
secondary costs, including programming costs, that have to be considered in the implementation phase.

In order to meet the July 1, 2001 target implementation date, some programming costs would be incurred to 
implement usage of check digits as required by the bill, to establish a status code, to add a page count to UCC filings, 
and to facilitate purging of lapsed and terminated filings. This cost is estimated at one month of labor at a cost of 
$6,000 in programming time. This expense would need to be incurred during FY01 in order to be ready for the July 1, 
2001 target date. Other costs that would be required to implement this bill are related to staff training, user education 
sessions, notifications to users regarding changes, additional equipment for UCC Central public access library, and 
preparation and implementation of administrative rules and reporting mechanisms required under HB239. The 
component estimates a total expense in this area of $20,000.

One of the goals of the revised UCC is to pave the way toward electronic filing and increased usage of technology in 
the UCC systems throughout the country. The component has identified costs of 518,000 in information systems staff 
time to work toward accepting UCC filings electronically, accept payment for such filings electronically and utilize the 
national standard forms for electronic filings. An additional 56,000 in programming time (one man-month) may be 
needed to update the UCC search programs to meet specifications expected to be included in the Model 
Administrative Rules referenced in the bill. Because the Model Rules are not yet in a final format, it is unknown at this 
t me what their impact may be on existing programs.

hb239.x ls
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H B  239 “ U CC Secured T ran sac tion s” T estifiers
Senate Finance April 14 , 2000 9:00 A.M.

A n c h o r a g e  L IO : N o t  C o n firm ed

Mary Ellen Beardsley 
(907) 269-5213
Department o f Law Commercial Division 
Attorney General’s Office 
103 1 W. 4lh Avenue 
Anchorage, A K  99501

A n c h o r a g e  O ffs ite :

Jerry Kurtz
Alaska’s Representative to the National Conference o f Commissioners on Uniform State Laws 
(907) 258-6051 
1050 Beech Lane 
Anchorage, A K  99501

Sharon Young, State Recorder 
State Recorder’s Office 
(907) 269-8882 
3601 C Street, Suite 1180  
Anchorage, A K  99503-5947

O u t o f  State:

John McCabe
Legislative Director/Legal Counsel
National Conference o f Commissioners on Uniform State Laws 
(312) 915-0195
2 1 1  E . Ontario Street, Suite 1300 
Chicago, Illinois 60611



Chair:
Military and Veterans .'Yefairs

Member:
Judiciary
Community and Recional Affairs 
Labor and Commerce

A l a s k a  S t a t e  l e g i s l a t u r e

R e p r e s e n t a t i v e  L i s a  M u r k o w s k i

Government Hill • E lm endorf •  Ease Anchorage

Session: 
.Alaska State Capitoi 

Juneau, AK 99801-118: 
Phone: (90t' -»65-3"S3 

Fax: (907! -i65-2293 
TOLL FREE: (8"7) ̂ 6U-3"’i3

Interim: 716 West 4th Avenue 
Anchorace, AK 99501-2133 

PHONE: (90"! 269-0174 
Fax: (907) 269-017"

Sponsor Statement 
House Bill 239

Revised Uniform Commercial Code 
Article 9 -  Secured Transactions

Trillions o f  dollars o f commercial and consumer credit are granted each year in secured transactions 
under Article 9 o f the Uniform Commercial Code (UCC). UCC Article 9 -  Secured Transactions, 
provides a statutory framework that governs transactions in which a creditor takes a security interest 
in specific property o f a debtor, allowing the creditor to take the property in the event the debtor 
defaults on the debt. Article 9 o f the UCC has been adopted in every state and was last revised in 
1972. Major revisions to Article 9 by the Uniform Law Commissioners were completed in 1998. 
These revisions bring Article 9 into the 2T ‘ Century.

There are many reasons Revised Article 9 should be adopted in Alaska:

•  T e c h n o lo g y  Paper-based transactions are giving way to electronic transactions and revised 
Article 9 allows for this.

•  V o lu m e  Article 9 was first proposed in 1951 and was last updated in 1972. Since then, the 
volume o f commerce and credit has increased exponentially. The filing system revisions are 
particularly necessary to meet the problem o f increased volume.

•  N e w  C o lla tera l New kinds o f property and transactions have been developed since Article 9 
was last amended. The scope o f Article 9 expands to keep up with these changes. Deposit 
accounts, health insurance receivables, and commercial tort claims are examples o f new 
collateral.

•  C erta in ty  o f  P e r fe c tio n  Uncertainties about where to perfect a security interest under the 
original Article 9 are overcome in the revisions making the location o f the debtor the place 
where the creditor perfects the security interest.

•  N e w  L ie n s  Statutory, non-possessory liens have proliferated since Article 9 was originally 
approved. Such liens represent a risk for creditors, and a potential conflict with security interests 
in collateral i f  there is no public notice o f their existence. Article 9 includes certain statutory',



non-possessory liens for the purposes o f providing public nonce and setting priorities between 
creditors.

•  C la r ific a tio n  o f  R u le s  Historically, courts have interpreted provisions o f Article 9 in 
conflicting ways. Some o f their decisions have dealt with issues that were not explicitly addressed 
in the original Article 9. This has resulted in an ambiguous application o f some rules. The 
revisions to Article 9 address and rectify the accrued ambiguities.

•  S im p lif ie d  F il in g  A  simplified and unified statewide filing system o f finance statements to 
perfect security interests replaces the original filing system, which allowed only certain local 
filing.

•  C o n s u m e r  Im p a c t  Revised Article 9 addresses consumer issues that were not considered in 
the original Article 9 such as a specific disclosure o f  creditor’s deficiency rights and notice 
requirements upon repossession.

•  C o m m itm e n t  to  U n ifo r m ity  Amendments to Article 9 have varied from state to state and 
thus have created differences that have impaired interstate transactions. In an effort to 
reestablish uniformity o f the laws governing these transactions, the revisions address specific 
types o f  secured transactions like oil and gas and agriculture.

S ta tes th a t h a v e  a d o p te d  R e v ise d  A rtic le  9:

Arizona Nebraska
California Nevada
Maryland Texas
Montana Washington

2000 In tr o d u c tio n s:

Alaska Minnesota
Delaware Missouri
District o f Columbia New Hampshire
Hawaii New Mexico
Illinois Oklahoma
Indiana South Carolina
Kansas Tennessee
Kentucky Vermont
Maine Virginia
Michigan

Prepared by Amy Erickson, Office of Representative Lisa Murkowski (465-6584) Last updated April 4,2000.
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UNIFORM COMMERCIAL CODE, ARTICLE 9, SECURED TRANSACTIONS
THE 1998 REVISIONS 
A N  INTRODUCTION

The Uniform Commercial Code has eleven substantive articles. Article 9, Secured Transactions may be the 
most important of the eleven. Article 9 provides the rules governing any transaction (other than a finance 
lease) that couples a debt with a creditor's interest in a debtor's personal property. If the debtor defaults, the 
creditor may repossess and sell the property (generally called collateral) to satisfy the debt. The creditor's 
interest is called a "security interest." Article 9 also covers certain kinds of sales that look like a grant of a 
security interest.

The operation of Article 9 appears deceptively simple. There arc two key concepts: "attachment" and 
"perfection." These terms describe the two key events in the creation of a "security interest." Attachment 
generally occurs when the security interest is effective between the creditor and the debtor, and that usually 
happens when their agreement provides that it takes place. Perfection occurs when the creditor establishes his 
or her "priority" in relation to other creditors of the debtor in the same collateral. Perfection occurs usually 
when a "financing statement" is filed in the appropriate public record. Generally, the first to file has the first 
priority, and so on.

Article 9 relies on the public record because ic provides the means for creditors to determine if there is any 
security interest that precedes theirs—a notice function. A subsequent secured.creditor cannot complain that 
his or her grant of credit was made in ignorance of the prior security interests that the record displays, and 
cannot complain cf the priority of the prior interests as a result. Every secured creditor has a priority over any 
unsecured creditor.

The somewhat simple description in the prior paragraphs should not mislead anyone. Article 9 is not 
simple. There arc substantial exceptions to the above-stated perfection rule, for example. Filing is not the only 
method for perfection. Much depends upon the kind of property that is collateral. Possession of collateral by 
the secured party is an alternative method of perfection for many funds of collateral. For some kinds of 
property, control (a defined term) either perfects the interest or provides a better priority than filing docs.
There arc kinds of transactions for which attachment is perfection. Priority is, also, not always a matter of 
perfecting a security interest first in time.

The following chapters of this backgrounder arc meant to suggest and highlight Article 9 as revised in 1998. 
They are not a treatise on revised Article 9, but are meant to be a schematic guide to it. Each chapter 
addresses a specific topic qua issue. What follows in this introduction is an introduction to each of those 
issues.

1. The Scope issue. The 1998 revision expands the "scope" of Article 9. What this means literally is that 
the kinds of property in which a security interest can be taken by a creditor under Article 9 increases 
over those available in Article 9 before revision. Also, certain kinds of transactions that did not come 
under Article 9 before, now come under Article 9.

2. Perfection. Although filing a financing statement remains the dominant way to perfect a security 
interest in most kinds of property, there are expanded property types in which "control" is the operative 
method of perfection. Specific perfection rules arc extended to property that comes under the scope of 
Article 9 for the first time in the 1998 revisions.

3. Choice of haw, Jn interstate secured transactions, it is necessary to determine which state's laws apply 
to perfection, the effect of perfection and the priority of security interests. It is particularly important to 
know where to file a financing statement. The 1998 revisions to Article 9 change the rules substantially.
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4. The Filing System. Improvements in the filing system in the 1998 revisions to Article 9 include a full 
commitment to centralized filing-one place in ever)1 state in which financing statements are filed, and a 
filing system that escorts filing from the world of filed documents to the world of electronic 
communications and records.

S. Consumer Transactions. Revised Article 9 makes a clearer distincdon between transacuons in which 
the debtor is a consumer than prior Aruclc 9 did. Enforcement of a security interest that is included in a 
consumer transacdon is handled differently in certain respects in the 1998 revisions to Aruclc 9 than it 
was prc-1998. Although it governs more than consumer transactions, the good faith standard becomes 
the objective standard of commercial reasonableness in the 1998 revisions to Article 9.

6 . Default and Enforcement. Arddc 9 provisions on default and enforcement deal generally with the 
procedures for obtaining property in which a creditor has a sccuricy interest and selling it to satisfy the 
debt, when the debtor is in default. Normally, the creditor has the right to repossess the property. 
Revised Aruclc 9 includes new rules dealing with "secondary" obligors (guarantors), new special rules 
for some of the new kinds of property' subject to security interests, new rules for the interests of 
subordinate creditors with security interests in the same property, and new rules for aspects of 
enforcement when the debtor is a consumer debtor.

SCOPE OF UCC ARTICLE 9

What kinds of property' may become collateral under Uniform Commercial Code, Aruclc 9? This is the 
"scope" question. In the 1998 revision to Uniform Commercial Code, Aruclc 9, scope expands. That is, more 
kinds of property' may be used as collateral and more ty'pcs of transacuons arc covered. Also, some kinds of 
property that may have fallen into a more general category of collateral under prc-1998 Ardcle 9, become 
defined and subject co specific rules.

SCOPE OF UCC ARTICLE 9 BEFORE THE 1998 REVISIONS

These funds of property were (and will continue to be in the 1998 revisions to Aruclc 9) subject to Aruclc 9:

1. Tangible personal property. Property' that is not real estate, but is tangible in form. Subdivisions of 
"tangible personal property" include "consumer goods," "equipment," "farm products," and 
"inventory'."

2. Fixtures. This category of tangible personal property is separated from other personal property. 
Fixtures arc items of tangible personal property that become so attached to real property that they arc 
treated as part of the real estate. Fixtures begin as personal property, become real estate, but become 
personal property again when removed from the real estate. Special rules apply to fixtures under Aruclc
9.

3. Documents. These are "documents of title" which, in general, establish that the person in possession 
has the rights to the goods which arc represented in the.tide document. Bills of lading, dock warrants, 
dock receipts and warehouse receipts arc included.

4. Instruments. An instrument generally is a negotiable instrument that evidences a right to the payment 
of money. An instrument becomes negotiable when it meets the criteria for negotiability in Article 3 of 
the Uniform Commercial Code. A note or draft is an example.

S. General Intangibles. Any intangible (meaning not goods) property interest that is not specifically 
addressed in Article 9. This is a gap-filling concept. Investment property is intangible property, for



example, but because it is specifically addressed in Ardcle 9, it is not a general intangible.

6 . Chattel Paper. The writings that evidence a debt owed coupled with a security interest in goods or a 
lease of goods are chattel paper.

7. Arrounts. An account is any right to payment for goods sold or leased or for sendees rendered which 
is not evidenced by an instrument or chattel paper. A "deposit account" like a bank account is not 
included.

SPECIFIC EXCLUSIONS FROM UCC ARTICLE 9 BEFORE 1998 

These kinds of property or transactions are specifically excluded in the prc-1998 Article 9:

1. Statutory or common law liens.

2. Tort claims.

3. Deposit accounts (except those represented by certificates of deposit).

4. Governmental transfers.

5 . Insurance claims or interests.

6 . A right represented by a judgment.

7. Creation or transfer of an interest in or a lien on real estate.

8 . Federally preempted rights.

9. Sec off.

10.Transfcr of a claim for wages, salary or compensation.

1 1 . Sale of accounts and chattel paper as part of a sale of the business from which they arose.

12. Assignment of accounts and chattel paper for collection only, and |

13. Transfer for performance of a contract or transfer of a single account to satisfy a pre-existing 
indebtedness.

14. Transfer of interest in a letter of credit, except for proceeds of a written letter of credit.

. CHANGES.IN THE SCOPE OF UCC ARTICLE 9 IN 1998

The 1998 revision to Article 9 keeps many of the exclusions in prc-1998 Article 9 but makes some 
significant changes as well. This list of changes tend to fall (though not wholly) into two categories, interests 
that arc no longer excluded and interests that were included under more general categories such as "general 
intangibles" oi "accounts" but that need to be addressed with specific secured transaction rules:

1 . Nonnnsscssory. statutory agricultural liens. These liens were excluded under Article 9 prior to 1998.
They arc included for purposes of perfection and priority in revised Article 9. Note other nonpossessory
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?. Sales of payment intangible? and promissory notes. Payment intangibles were a kind of general 
intangible, now distinguished by the characteristic of a primary monetary obligation. Promissory notes 
are a kind of instrument. These interests arc sold, securitized and pooled. The interests sold are so like 
security interests that distinguishing these sales transactions from secured transactions is virtually 
impossible. The 1998 revision to Article 9 includes these kinds of property.

3. Security' interests created by governmental.debtors. The general prc-1998 exclusion has been 
narrowed. Only those governmental transfers that arc subject to another statute on establishing and 
enforcing security interests arc excluded. Federal preemption would, also, apply.

4. Health insurance receivables. The general exclusion of insurance proceeds in prc-1998 Article 9 is 
curbed for these specific kinds of receivables.

5. Consignments. Consignments of goods are included within the scope of Article 9 in the 1998 
revisions. A consignment is a deliver)' of goods by the owner to another person, who sells for the 
consignor. A consignor is deemed to hold a purchase money security interest as against the consignee's 
secured creditors in the 1998 revisions to Article 9. Failure to comply with the requirements for a 
purchase money security' interest potentially subjects the goods to the consignee's secured creditors. 
Before the 1998 revisions, a consignor had to perfect by filing a financing statement even though 
consignments fell within the scope of Article 2.

6 . Commercial tnrr claims. The general exclusion of tort claims is narrowed so that security interests 
may be taken in commercial tort claims.

7 l.icns nn property'. Certain liens on real property are included to the extent the lien establishes a right 
to payment.

R. Deposit accounts. Security interests may be taken in deposit accounts (with some restrictions). A 
security interest can be taken, therefore, in an ordinary bank account.

9. Supporting obligations. An example is a guarantee of payment or a letter of credit supporting an 
obligation to pay money.

PERFECTION OF SECURITY INTERESTS

A security interest is perfected when the secured creditor has met the statutory requirements for notice to 
unsecured creditors, and most creditors who perfect their interests after the first secured creditor's perfection. 
There are four basic kinds of perfection: 1) perfection by filing; 2) perfection by possession; 3) perfection by 
control; and, 4) automatic perfection. All forms of perfection were available in Article 9 before 1998.
However, Article 9 assigns a perfection method for each new kind ot property v .: A in its scope in the 1998 
revisions. "Ccntrol" as a method of.pc.rfcction is ex.panded beyond the single kind of property, investment 
property, in which a security interest could be perfected by control in the prc-1998 Article 9. Thus "control" 
takes on new and larger significance after 1998 than it did before 1998.

Automatic perfection is specific to certain kinds of transactions. Purchase money security interests in 
consumer goods are a kind of security interest that perfects automatically. However, automatic perfection is 
usually temporary and extinguishes unless another appropriate form of perfection occurs during the temporary 
period of automatic perfection. There are more kinds of automatic perfection in the 1998 revisions than was 
the case before 1998.

j talulory liens nr.icin excluded.
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Unless otherwise noted, conflicting security' interests take priority in order of filing or other perfection in 
time. First in time usually wins, but note that purchase money security' interests often provide a creditor 
priority' notwithstanding the time perfection took place.

Each method of perfecting a security interest is discussed as follows:

1 . Filing a financing statement. Filing a financing statement in the appropriate place of record 
maintained by a state will perfect almost every kind of security interest (There are some exceptions.).
The 1998 revisions make it clearer that filing will perfect, even if there is another method of perfection 
available. The old maxim, "When in doubt, file," is even more appropriate after the 1998 revisions. This 
is the time-honored method of perfection.

Possession. A secured creditor may perfect a security' interest in a broad range of collateral by caking 
possession of that collateral. Possession is the only way to perfect a security interest in money, except 
for proceeds from a sale of property subject to a security' interest. The 1998 revisions to Article 9 clarify 
issues of possession as a method of perfection, but do not change the rules materially. For example, 
there is a method for a third-party bailee to acknowledge the creditor's interest. Such a method is not 
expressly provided pre-1998.

3. Control. Control as a method of perfection first applied to investment property in amendments to 
Article 9 that followed the 1994 revision of Uniform Commercial Code, Article 8 . A creditor has 
control, and a perfected security interest, when the debtor's interest can be transferred by the secured 
creditor without the debtor's consent. For certain kinds of property, like certificated securities, 
possession is tantamount to control. The 1998 revisions of Article 9 allow a creditor to perfect a 
security interest in deposit accounts and lettcr-of-crcdit rights by control, as well as in investment 
property. Control is effectively the only way to perfect a security interest in deposit accounts and 
Icttcr-of-crcdit rights. It is possible to perfect an intci si in investment property by filing, but perfection 
by control always has priority' over perfection by filing if there arc conflicting security interests, no 
matter which kind of perfection occurs first in time,

4. Automatic per '.vm* In some kinds of secured transactions, attachment is perfection. The "purchase 
money security . .st" (PMSI) in consumer good; is such a case of automatic perfection. It arises 
when credit is extended to purchase goods. Other types of security interests are automatically perfected 
but only temporarily. An example is a set irity interest in a certificated security perfected for 20 days 
even though there is no filing or possession when it is delivered for sale or the like. Generally, a 
purchase money security interest has priority over security' interests perfected before it in time. There 
are new specific PMSl's in the 1998 revisions, such as a PMSI in computer software and livestock.

Examples of other kinds of security interests that perfect upon attachment arc a sale of a payment 
intangible, a sale of a promissory note, a security interest in a healthcare insurance receivable (all new in 1998), 
and a broker's security interest in investment property created by the broker (from the 1994 Article 8 
revisions). Most of these security interests.will, also, havepr ioricy over other kinds of security interests that 
perfect earlier in time.

CH O IC E  O F LAW  RULES

A transaction in which a creditor takes a "security interest" in the collateral of a debtor may involve more 
than one state. The creditor may be in one state, the debtor in another, and the collateral in another. Further, 
the collateral may move at some point in the transaction from one state to another. Both the creditor and the 
debtor may be able to claim more than one place as residence or domicile. Therefore, Article 9 has always had
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rules that determine which state's law will apply to the perfection, the effect of perfection and the prioriry of 
creditors in collateral.

When perfection requires filing a "financing statement" it is important to identify with certainty the state in 
which to file the financing statement. It is also important that creditors know with certainty that same state is 
the state in which they must search the record for financing statements indicating the existence of prior 
security interests. The state which the "choice of law" rules identify as the state whose law governs perfection, 
effect of perfection and the priority of creditors in the collateral, is the state in which the financing statement 
must be filed.

The 1998 revisions to Article 9 both simplify and substantially change the "choice of law" rules, meaning 
that in some cases different states will be the states in which perfection, the effect of perfection and the 
priority of creditors will be established than is the case under prc-1998 Article 9. The ultimate result is greater 
certainty for those who file financing statements and the sc who search for filed financing statements about 
which state is the right state.

M a jo r Changes

There are rwo major changes in the "choice of law" rules:

1. Pre-1998, the basic rule chooses the law of the state in which the collateral is found to govern 
perfection and the effect of perfection of a security interest. If perfection occurs when a financing 
statement is filed, then the filing must take place in the state where the collateral is found. In the 1998 
revisions, the basic rule chooses the law of the state in which the debtor is located as the law governing 
perfection, effect of perfection and the priority of a security' interest in collateral. If a filing of a 
financing statement is required, then the statement must be filed where the debtor is, without regard for 
the location of the collateral. The location of the debtor is less likely to change than the location of the 
collateral and reliance on the location of the debtor provides creditors with more certainty about where 
to file and where to search. (Exceptions to both these rules to be discussed later on.)

2. If the debtor is a registered organization (corporation, limited partnership, limited liability 
partnership, limited liability company, etc.), prc-1998 treated the state with the chief executive office as 
the debtor’s state. In the 1998 revisions, the debtor's state is the state in which it is a registered 
organization. Again, the objective of certainty about the place to file and the place to search is better 
served by the new rule than by the old rule, but the change will probably result in very Little change in 
the actual place of filing in the vast number of cases.

Exceptions and Continuity

There arc prominent exceptions to the new general rule in the 1998 revisions to Article 9. In most instances 
these exceptions mean no practical change in the choice of law rules from prc-1998 Article 9:

1 . All possessory (meaning that there is no filing of a financing statement) security interests arc 
perfected under the law of the state in which the collateral is located (where the creditor has 
possession). The practical effect is to leave the law unchanged for possessory security interests in any 
kind of collateral.

2. For other kinds of collateral, there arc also no effective changes in the "choice of law" rules. These 
other kinds of collateral include property subject to certificates of title, and minerals, letter of credit 
rights and investment property.
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3. For deposit accounts, which were not in the scope of pre-1998 Article 9, the location of the bank 
determines the place for perfection, effect of perfection and non-perfection , and the priority of security 
interests.

4. For agricultural liens, which were not within the scope of pre-1998 Article 9, the location of the farm 
products determines the place for perfection, effect of perfection and non-perfection, and the priority 
of security interests.

5. There arc security' interests that perfect in the location of the debtor under prc-1998 Article 9. Since 
the location of the debtor is the fundamental rule in the 1998 revisions, perfection rules effectively do 
not change for these security interests under the 1998 revisions to Article 9. Included arc security 
interests in accounts, general intangibles and mobile goods (no distinction between mobile and other 
goods in the 1998 revisions), automatic perfection of a broker in investment property, and automatic 
perfection of the security interest of a commodity broker in a commodity contract.

Important Differences for Some Collateral

Under the 1998 revisions, the law governing perfection may be different from the law governing effect of 
perfection and priority of security interests for some kinds of property. These kinds of property include 
negotiable documents, goods, instruments, money and tangible chattel paper. The effect of perfection and 
priority of nonpossessory security interests in these kinds of collateral will be determined by the location of 
the collateral. This means that the place to file or the place where automatic perfection takes place, is the 
location of the debtor, but the impact of filing may be determined under the law of the state where the 
collateral is.

THE FILING SYSTEM

The primary and principal method for perfecting a security interest under Uniform Commercial Code, 
Article 9 is to file a financing statement with tic filing authority or authorities in the appropriate state. Ecforc 
1998, most states had centralized the filing of financing statements covering most collateral in one state office. 
A few states continued to have both general central and local filing for all collateral. Many of the states that 
have centralized filing for most collateral, still continue to have local filing for some kinds of collateral. The 
result is a very mixed array of filing and search requirements. For filing must facilitate the search of records by 
subsequent creditors who must be able to find prior security interests. The fundamental objective of 
uniformity has been substantially impaired by the lack of uniformity just in the filing systems.

The new filing system is designed to forge a uniform system that is simpler and more reasonable to use:

1. Medium neutral. The new system is designed to be medium neutral. This simply means that the filing 
systems are no longer to be required to file paper only. The systems can convert to any and all forms of 
electronic communications for filing purposes.

2. Centralized filing. Every state will have a central filling authority. One place to file a. .fi one place to 
search. The only exception is fixture filings, which must continue to be made (arid scarchcd)'in the real 
estate records.

3. Simplified financing statement. The statement must name debtor, creditor and generally describe 
some collateral. No signature is required. Identity of filer is immaterial.

4. Filing office operations. No discretion resides in the filing office as to sufficiency of a fifing. A file 
cannot be cleared until one year after a termination occurs, extending the availability of the record for
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5. Correction statement. A debtor can file a correction to an improper or falsely filed financing 
statement.

6 . Fxtcndcd effective dates. Most financing statements lapse after five years from the date of filing. Two 
kinds of financing statements, those for public-finance transactions and for manufactured-homc 
transactions arc initially effective for 30 years.

7. National forms and fees. There is an effort to establish the same forms for filing in every state and to 
nationalize filing fees. Uniformity, therefore, is intended to go to the administration of filing as well as 
to the basic law.

CONSUMER TRANSACTIONS

In the 1998 revisions to Uniform Commercial Code, Article 9, there axe special provisions for secured 
transactions in which the debtor is a consumer. A "consumer transaction" is defined to be one in which an 
individual incurs an obligation primarily for personal, family, or household purposes, a security interest secures 
the obligation, and the collateral is held or acquired primarily for personal, family, or household purposes.
Most consumer secured transactions arc consumcr-goods transactions, meaning that an individual purchases 
an item. i.e. a refrigerator, a couch, and finances the purchase. The item, i.e., the refrigerator, the couch, arc 
the collateral. If the consumer debtor defaults on the debt, the item is repossessed. The 1998 revisions make a 
distinction between a consumer debtor and a consumer obligor. In Article 9, a "debtor" is defined in terms of 
an interest in the collateral. An "obligor" is a person obligated to pay the debt. Usually they arc the same 
person, but there arc obligors who ate not debtors, i.e., a person who guarantees the payment of the debt for 
the debtor. Most of the special consumer transaction rules pertain to enforcement of a security interest after 
the debtor defaults on the basic obligation. Some of these rules arc as follows:

1. Right to Redeem. A consumcr-goods transaction debtor may not waive the right to redeem collateral 
taken to satisfy the debt, a right which all debtors have. Redemption is the righc under Article 9 that 
collateral be returned to the debtor if the debt is satisfied after a default. Commercial and business 
debtors are able to waive that right as part of credit acquisition. Consumer debtors will not be able to 
waive their right.

2. Process Presumption. In an action against a secured creditor for errors in enforcement and collection 
process, the presumption is that the collateral is worth the debt. In order to establish a deficiency, a 
creditor must rebut the presumption. These rules do not apply to consumer transactions. The courts 
will determine the rule to apply in consumer transactions and could choose a different rule.

3. No Dual Stanis Rule. Tne 1998 revisions to UCC Article 9 provide that the same collateral may 
secure a purchase-money security interest and a non-purchase-money security interest. This "dual 
status" rule is adopted in the 1998 revisions to Article 9, rejecting the opposing "transformation" rule

  applied in some pre-1998 court cares. Because the "dual status" rule may limit the benefit of purchase
money security interests, consumcr-goods transactions are excepted fromlts application. In ~a 
consumer-goods transaction, the courts must determine the appropriate rule to apply.

4. Pre-Pnvmcnt Rights. Amendments to Article 2 of the Uniform Commercial Code that accompany the 
1998 revisions to Article 9 provide greater protection for a consumer buyer of goods who pays in whole 
or in part before delivery of the goods. The buyer has an enforceable interest under Article 2 that allows 
the buyer to obtain the goods.

o n e  year longer than p r e - 1 9 9 8  Article 9.
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S. FTC Rule 433. A consumer's rights under Federal Trade Commission Rule 433 on preservation of 
claims and defenses are specifically recognized in the 1998 revisions to Article 9, and will continue even 
if the required notification in the appropriate record is missing.

(■>. Deficiency Statement. A consumcr-goods debtor or consumer obligor is cntided to a written 
statement which provides the amount of a deficiency (what is owed after collateral is sold to satisfy the 
debt) and the calculation which results in that amount.

7. No Partial Satisfaction. A secured party may not accept collateral as partial satisfaction of a consumer 
obligation.

8 . .Sufficient Description. A description of consumer goods, a security entitlement, a security account, or 
a commodity account that is by category only is not a sufficient description when there is a consumer 
transaction. A security entitlement, a security account and a commodity account arc types of investment 
property under Article 8 of the Uniform Commercial Code.

GOOD FAITH

The 1998 revisions to Article 9 adopt the more "objective" good faith standard: "honesty in fact and 
observance of reasonable commercial standards of fair dealing."

DEFAULT AND ENFORCEMENT

When a debtor defaults on an obligation secured under Uniform Commercial Code, Article 9, a secured 
creditor has a right to take the collateral, sell that collateral, and apply the proceeds to pay off the debt. If the 
proceeds arc insufficient to satisfy the debt, there may be a deficiency that the debtor will be obligated to pay. 
The creditor will be entitled to pursue the deficiency with the creditor's remedies available under other law. If 
there is a surplus after sale, that surplus will be the debtor's, unless other creditors act to obtain satisfaction of 
their debts, as well. Strict foreclosure is an alternative to sale. The creditor keeps the collateral in a strict 
foreclosure. The procedures under Article 9 arc generally non-judicial procedures. (Although a creditor may 
seek enforcement in court.) Usually the secured creditor will repossess the collateral and pursue the available 
remedies without a court proceeding. Article 9 has its own procedural requirements for creditors. Not 
following them may mean that a creditor will not obtain a full remedy under Article 9.

The 1998 revisions do not fundamentally change the rules for enforcement of a security interest upon a 
debtor's default. The revisions provide for problems perceived in enforcement prior to 1998. Some of the 
important changes are as follows:

1 . Secondary Obligors. A secured party owes duties to "secondary" obligors on the secured debt. A 
secondary obligor is liable for a debt only if the primary obligor docs not satisfy the debt. A guarantor is 
an example. There are notifications that must be given to known secondary obligors by secured parties 
upon default. Contrary to the law of suretyship, the 1998 revisions generally prohibit waiver of rights by 
-a secondary-obligor.-A-sccondaty.obligor can waiv.c.notification ofdisposition .p£the. cpUAte ral, .sm.d ,(jn a 
non-consumer transaction) the right to redeem, but only after the default has actually taken place.

2. Deposit Accounts. The enforcement rights of a depositary bank holding a security interest in a 
deposit account arc expressly provided for. Security interests in deposit accounts under Article 9 were 
not possible before the 1998 revision.

3. Warranties. A secured party is subject to warranties of title, quiet possession and the like, applicable 
under other law- (usually Uniform Commercial Code, Article 2), including rules for their exclusion or
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4. Notification oflunior Creditors. A secured party taking collateral and disposing of it upon default, 
has a broader obligation to notify other secured parties and lienholders who have filed financing 
statements against the debtor covering the same collateral than is ti . case under prc-1998 Article 9. 
There arc specific notification requirements and a requirement for notification within a reasonable time 
(no less than 10  days after the earliest time of disposition of the collateral).

5. Transfer ro a Secondary Obligor from Secured Party. A secondary obligor obtains the rights and 
assumes the duties of a secured party if it takes an assignment of the secured obligation, agrees to 
assume the secured party's obligations, or is subrogated to the rights of the secured party. This is not a 
disposition of the collateral by the secured party, but relieves the secured party of further duties and 
obligations.

(i. Transfer of Title ro Secured Party. The 1998 revisions make it clear that a transfer of record or legal 
title to a secured party in order to facilitate a disposition, is not of itself a disposition of the collateral.

7. Strict Foreclosure. A secured party may accept collateral in partial (except in consumcr-goods 
transactions) or full satisfaction of a debt. Junior claimants rights are accounted for. Acceptance of 
collarcral in satisfaction of a debt is not of itself an unreasonable delay of disposition. Strict foreclosure 
is permissible if it is commercially reasonable, and unreasonable delay can occur only if the foreclosure 
itself is not commercially reasonable.

8. Damages for S ecured  Parry's Nnncnmpliancc. Secured parties arc subject to a "rebuttable 
presumption" that the collateral value equals the debt if they do not comply with the enforcement 
procedures and requirements in Article 9 for non-consumer transactions. If there is breach on the part 
of the secured party, the obligor is credited with the difference between the actual disposition price and 
the price that would have been paid if the disposition had been conducted in a commercially reasonable 
manner. The "absolute bat" rule is not mentioned but should be unnecessary (except that it may be 
selected for consumer transactions).

9. Deficiency Calculation. If there is a proccdurally regular disposition that nonetheless fetches a low 
price, and the disposition is to an insider transferee, the deficiency is calculated on the basis of what the 
price should have been in a commercially reasonable disposition.

modification w h e n  disposing of collateral.
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March 6 , 2000

The Honorable Gene Therriault 
The Honorable Eldon Mulder 
Co-Chairs
House Finance Committee 
State Capitol
Juneau, AK 99801 - 1182

Re: HB 239(L&C) (relating to UCC, Article 9 - 
secured transactions)

Dear Representatives Therriault and Mulder:

HB 239(L&C) has been referred to the House Finance Committee.

Alaska Uniform Law Commissioners request an early hearing on HB 239(L&C), 
relating to Uniform Commercial Code, Article 9 - secured transactions. The bill updates our statutes 
to conform to amendments recommended by the National Conference of Commissioners on Uniform 
State Laws. Uniform laws are especially important to keep Alaska as an attractive market for 
interstate commerce.

Sincerely,

BRUCE M. BOTELHO 
ATTORNEY GENERAL

By:
Deborah E. Behr 
Assistant Attorney General

DEB:jf

cc: Representative Lisa Murkowski
House Judiciary Committee 
All Uniform Law Commissioners 
Chrystal Smith, Legislative Contact, Dept, o f  Law 
Pat Pourchot, Legislative Director, Office o f  the Governor

P L E A S E  R E P L Y  TO :

T O N Y  K N O W L E S ,  G O V E R N O R

1031 W E S T 4 T H  A V E N U E . S U IT E 200 
A N C H O R A G E . A L A S K A  99501-1994 
P H O N E :  (907)269-5100
F A X : (907)276-3697

K E Y  B A N K  B U IL D IN G  
100 C U S H M A N  S T ., S U IT E  400 
F A IR B A N K S . A L A S K A  99701-4679 
P H O N E :  (907)451-2611
FA X : (907)451-2846

X P .O . B O X  110300-DIMOND C O U R T H C  
J U N E A U . A L A S K A  99811-0300 
P H O N E :  (907)465-3600
F A X : (907)465-6735
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. TONY KNOWLES, GOVERNOR

'  iiO  WEST 7** AVENUE, SUITE 1210 

/  ANCHOFiAGE, ALASKA VSiOl-SSe* 

PHONE: (907j 2C9-88B2

FAX: (907) 2t$-C$12

Dear Representative Murkowski:

HB239 contains a number of significant revisions of the Uniform Commercial Code in Alaska, 
including the modernization of the filing system operated by the Rccorder’s/UCC component in the 
Department of Natural Resources. As State Recorder, my duties include administration of the state’s 
recording system as well as the Uniform Commercial Code Central File System in Alaska. 1 strongly 
support passage of this bill as it would serve to streamline the state’s UCC filing system in a number 
of ways that arc important to our customers.

While the bill contains other substantive changes that are important to secured lenders (e.g. making 
perfection easier, strengthening the purchase money security interest, facilitating foreclosure, etc.), 
our concern here in the Recorder’sAJCC section is primarily with the filing provisions found in 
proposed Article 5 of AS 45.09. My office, with assistance from the Attorney General’s office, had 
earlier submitted 6ome minor revisions necessary to more closely align the filing provisions of the bill 
with the national version and to accommodate the implementation of 1JB239 under our present 
processing structure and indexing system. It is my understanding that these recommendations are 
being incorporated into the bill.

Since the objective of the national UCC revision process is to achieve uniformity in the handling of 
secured transactions among the states’ it is critical that cach siale!s legislation remain as.closc.as 
possible to the recommended national version. While implementation of this bill would result in an 
increased workload in our UCC Central office, wc anticipate handling this increase through lateral 
transfers from larger recording offices which would concurrently experience lower filing volumes.

D E P A R T M E N T  O F  N A T U R A L  R E S O U R C E S  
S U P P O R T  S E R V I C E S  D I V I S I O N  

R E C O R D E R ’S  O F F I C E

January 25, 2000

The Honorable Lisa Murkowski 
Huusc uf Representatives 
Alaska State Legislature 
Alaska State Capitol 
Juneau, AK 99801-1182

Re: HB 239 -  Uniform Commercial Code Revision

" D e v e lo p ,  C o n s e r v e ,  a n d  E n h a n c e  N a t u r a l  R e s o u r c e s  f o r  P r e s e n t  a n d  f u t u r e  A l a s k a n s . ”



Rep. Murkowski 
January 25,2000 
Page Two

of electronic filings in the future. This is a long overdue step toward bringing real uniformity
Uniform C om m ercial C ode! 

Sincerely,

Snaron ioung 
State Recorder

Cc: Nico Bus
Admin Services Manager

Linda Kesterson 
Assistant Attorney General



January 24,2000

R ep resen ta tiv e  L isa  M u rk ow sk i
State Capitol
Juneau, AK 99801-1182,

RE: House Bill 239
Article 9

Dear Representative Murkowski:

T hank y o u  for the opportun ity  for our a sso c ia tio n  to  com m en t on  H B 2 3 9 .

A fter  carefu l rev ie w , w e  find this b ill  to  b e  a b en efit to  our industry as it s im p lif ie s  the  
f il in g  p ro cess .

In cen tra liz in g  th e  f ile  sy stem , our r isk  i s  greatly  redu ced  in  search ing  th e  system for 
e x istin g  lie n s  on  our c lien ts' personal property . We currently  search the record in g  district 
w h ere the property  is  located  a? w e ll  as th e  Central F ile  S ystem . A s  y o u  ca n  see, there is  
a larger m a rg in  for error i f  a f ilin g  d istr ic t is  Trussed.

W c  fee l that th is  b ill en h an ces the u n ifo r m ity  n ecessary  for the U n ifo r m  C o m m e rc ia l  
C od e and w c  support its  p assage.

Respectfully,

L U C IN D A  M . E C K E R T  
L e g is la t iv e  A ffa irs Chairm an  
xUaska S ta te  E scro w  A sso c ia tio n  
3 0 1  W . N o rth ern  L igh ts B lv d .
Anchorage, AK 99503........................................... .............. ............ ..

m cw dvo  n n r r  AMF.tnf.AV F5CTROW ASSOCIATION



A L A S K A  L A N D  T I T L E  A S S O C I A T I O N

P. 0 . B ox 241181, A nchorage A laska 99524-1811

January 24, 2000

Rep. Lisa M uikoswki 
State Capitol 
Juneau AK 99801-1182

RE: HB239 - Revision o f Uniform Commercial Code

The Alaska 1 j»nr! T itle Association represents more than 28 offices and over 400 employees statewide 
dealing in  the title insurance indnstiy.

We have reviewed SB239 and feel that this h ill could help stream line the  current UCC system in Alaska. 

Our association is in  full support of HB239 and urge the passage o f said bilL 

Wc appreciate your efforts on matters affecting our industry.

Si

M ,
Legislative Co-Cliair

Legislative Co-Chair



B r ia n  W D u r r e l l
L A W 0  F F I G E 1-100 Weal Bcns 11 n blvil 

Siii 310
AncliOTagt. Alaska f)9 f>03B R I A N  W .  D U R R F J LL

D irec t :  907 258.3225
bdune- ll@du jTel l .con i

I’hone: 907 2513.3224 
Fax:  B07 2RB.3229

February 3,2000

Representative Lisa Murkowski 
Alaska Stale Legislature 
Alaska State Capitol 
Juneau, Alaska 99801-1182

Re: HB 239
I

Dear Representative Murkowski:

1 send this letter to oiTer my support and endorsement of HB 239, which of course deals 
with the revisions to AS 45.09 (UCC Article 9). I have had substantial experience working with 
commercial law matters in Alaska. 1 spent the first fourteen years of my law career anchoring 
the commercial law practice at the Anchorage office of Bogle & Gates. Three years ago, 1 
opened my own law office to continue my work in representing Alaska entrepreneurs, businesses 
and financial institutions in negotiating and documenting a wide variety of commercial 
transactions. I deal with issues controlled by AS 45.09 on a daily basis.

I believe that it is imperative that Alaska modernize its commercial code provisions to 
keep them up to date in light of changes in today’s business world. 1 also believe that for Alaska 
to continue to develop of local, national and international commerce, we must have a set of 
commercial laws that follow as closely as possible the Uniform Commercial Code, deviating 
only when necessary to address matters peculiar to Alaska.

For these reasons, 1 urge the Alaska Legislature to act upon HB 239 so that it may be 
passed as swiftly as possible this session.

Very truly yours,

BRIAN W. DURRELL. P.C

BWD:jk

Brian W. Durrell



A la s k a V S A
F e d e r a l  C r e d i t  U n i o n

Honorab le  L isa M urkow sk i February 9, 2000
Alaska Stale House of Representatives 
June2U, A K  99801

Dear Representative M urkow sk i:

T hank  you  for the opportunity to submit com m ent on H B  239 regarding proposed amendments to Artic le 
9 of the Un iform  C o m m erc ia l  C o de  (UCC). As you know, the revised Artic le 9 has been approved by  the 
National Conference of Com m iss ioners  on U n iform  Sate La w s  ( N C C U S L )  w ith a target date for adoption  
in  all 30 states by July 2001.

T h is  legislation w i l l  not fundamenta lly  alter the law of secured transactions; however, it w i l l  introduce  
numerous signif icant changes designed to clarify and modern ize the current version. W h i le  we have not 
had an opportunity to rev iew  the sectional analysis directly associated with H B  239, w c  have rev iewed  
the comparative information prov ided  by  the N C C U S L .  W e  suppor1 the early adoption  of this legislation 
and be l ieve  it is in the best interest of A laska’s lenders to mainta in  conform ity  w ith  other states w ith  
respect to the rules associated w ith  secured transactions.

O f  particular interest is the introduction in this proposal to the concept of "electronic chattel paper." 
w h ich  refers to chattel paper in  the form of a record or records consisting of information stored in an 
electronic m e d iu m  W c  be l ieve  this provision w i l l  s ignif icantly  benefit the eff ic ient and t ime ly  execution  
of secured transaction agreements and fil ings.

At your request, we have read the amendments be ing offered by the State Recorder's Off ice  and f ind no  
areas of disagreement w ith their pioposals. For the most part, they appear to be "housekeeping" in  nature 
for the purposes of br ing ing  the provisions of the U C C  into l ine w ith State operational considerations.

T h is  proposal can be som ewhat intim idating due to its vo lum e  and com p lex ity .  It has been twe lve  years 
in  the making. T h e  benefits associated with A laska ’s adoption of these provis ions w i l l  provide certainly  
for lenders and w ith early adoption, the opportunity to transition to the new  rules in  e  comprehens ive  and 
sensible manner.

T hank  you again for the opportunity lo comment. Should  you  be interested in  a more specif ic  d iscussion  
of these issues, I  inv ite you  to contact M r .  T o m  Greene, Alaska U S A ’s Senior V i c e  President, Co nsum er  
Lend ing ,  who w i l l  be p leased to discuss the imp licat ions  of this proposal w ith  you  in  greater detail . H e  
may be reached in  A nchorage  at (907) 786-2733.

•„ S incere l} ,  ' !

" 7  ; ( //
b'v /  A-
Nancy  Bear Usera 
Senior Vice President!
Corporate Deve lopm ent

P.O. Bo* 196613 • Anchorage. Alaska 99519-6613 • Administrative Offices: 907-277-5577 
Member Service Center- in Anchorage1 563-4567 Long Distance Toil Free. 1-800-525-9094 • TDD/Heanng Imp&red: 1-800-742-7084
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Alaska Bankers Association
P.O. 6o* 100600 Anchorage, Alaska 99510-0600

February 14. 2000

Representative Lisa Murkowski 
Alaska State Legislature 
Room # 40 6  State Capital Building 
Juneau, A K  99801 
Via Fax (907) 465-2293

Re: HB 239- Revisions of Article 9, Uniform Commercial Code (UCC)

D ear Representative Murkowski:

The Alaska Bankers Association has voted to strongly support passage of HB 
239 which will update and improve Article 9  of the UCC as it relates to secured 
transactions. The original UCC Article 9 has worked well to support commerce in 
Alaska for many years. We are convinced HB 239  refinements will improve the day-to- 
day w ork relationships with Article 9 and it clarify and resolves some controversies that 
have arisen over the last thirty years.

As I testified before the House of Labor and Commerce Committee last week 
the Alaska Bankers Association also believes HB 239 needs to becomes law this 
session of the legislature because we will only haye one year from July 2000 to-do the 
comprehensive training that will be necessary to inform and train both bankers and 
customers before the New Article 9 is introduced in m ost states of the Nation on July 1, 
2 0 0 1 .

Your strong support is appreciated.

(907) 265-2920



SMI T O N Y  K N O W L E S ,  G O V E R N O R

PLEASE REPLY TO :

D E PA R T M E N T  O F  L A W
1031 W E S T 4 T H A V E N U E . S U IT E 200 
A N C H O R A G E , A LA SK A  99501-1994 
P H O N E : (907)269-5100
FAX : (907)276-3697

OFF ICE O F  THE ATTORNEY GENERAL

March 3 1 , 2000

K E Y  B A N K  B U IL D IN G  
100 C U S H M A N  S T ., S U IT E 400 
FA IR B A N K S , A LA SK A  99701-4679 
P H O N E : (907)451-2611
FAX : (907)451-2846

»■ P .O . B O X  110300-DIMOND C O U R T H O t  
^  J U N E  A  U. ALA  SK A  99811 -0300 

P H O N E :  (907)465-3600
FAX : (907)465-6735

The Honorable Robin Taylor 
Chair
Senate Judiciary Committee 
State Capitol
Juneau, A K  99801 - 118 2

Re: CSHB 239(JUD) (relating to UCC, Article 9 
secured transactions)

Dear Senator Taylor:

CSHB 239(FIN) is scheduled for a hearing next week before the Senate JudLiary
Committee.

Alaska Uniform La w Commissioners urge passage o f CSHB 239(FIN), relating to 
Uniform Commercial Code, Article 9 - secured transactions. The bill updates our statutes to 
conform to amendments recommended by the National Conference o f Commissioners on Uniform 
State Laws. Uniform laws are especially important to keep Alaska as an attractive market for 
interstate commerce.

Sincerely,

BRU C E M. BOTELHO  
ATTO RN EY  G EN ERA L

By:
Deborah E . Behr 
Assistant Attorney General

DEB:jf

cc: Representative Lisa Murkowski
Senate Judiciary Committee
All Uniform Law Commissioners
Chrysta! Smith, Legislative Contact, Dept, o f  Law
Pat Pourchot, Legislative Director, Office o f  the Governor

03-C5LH



Legislative Teleconference Network Systems http :/A vw w ,leg is .s tatc .ak .u s./llns /p ril)tM css£gc .c fm ? m sg!D = l2699 ',

Date: Monday Apr 17, 2000 
Time: 9:29 AM 
To: JUNEAU 

From: JEAN MILLER 
TC Number: 10794
Message: Sharon Young of the State Recorders office/Anchorage is on line to answer questions on HB 239.

Steven Weiss/Los Angeles on to answer questions on HB 239. Jerry Kurtz/Seattle calling to answer 
questions on HB 239. Randy Simmons/Anch calling to answer questions on HB 446 and 447 and 
Eric Yould calling from Richardson Hwy to testify on HB 446 and HB 447. Jean/Bridge

l^ ^ o s T w in d o v T ^ i |  Print ij

4/17/00 9:32 AM



T E L E C O N F E R E N C E

W E  A R E  J O I N E D  B Y :

JANICE ADAIR FOR HB 361 A w c.
KIT ROBERTS FOR HB 105 n ■=-
JERRY KURTZ FOR HB239 A n t
SHARON YOUNG FOR HB 239 A-n. c_
JOHN MCCABE FOR HB 239 c H - i c a  j H r "

STACY WEED FOR HB 239 5e*TTl--&




