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AMENDMENT
OFFERED IN THE SENATE

TO: CSHB 211 (FIN) AM
Page 7, line 13:

Delete "Medical"
Insert "Notwithstanding AS 21.86,280, medical"

Page 7, line 18, following "gives":
Insert "oral, electronic, or"

Page 7, following line 30:
Insert a new subsection to read:

"(c) Nothing in this section may be construed to prohibit the 
exchange of medical information between and among health care providers of an 
applicant or a current or former person covered by a managed care plan for 
purposes of providing health care services."
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AMENDMENT
OFFERED TN THE SENATE

TO: CSHB 211 (FIN) AM
Page 7, line 13:

Delete "Medical"
Insert "Notwithstanding AS 21.86.280, medical"

Page 7, line 18, following "gives":
Insert "oral, electronic, or"

Page 7, following line 30:
Insert a new snbsection to read:

"(c) Nothing in this section may be construed to prohibit the 
exchange of medical information between and among health care providers of an 
applicant or a current or former person covered by a managed care plan for 
purposes of providing health care services."
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Senator Al Adams
Senator Gary Wilken
Senator Pete Kelly
Senator Lyda Green
Senator Randy Phillips
Senator Dave Donley
Senator Loren Leman
Co-Chair Sean Parnell
Co-Chair John Torgerson
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OFFERED IN THE HOUSE 
TO: CSHB211(HN)

1 Page 7, line 12:
2 Delete "regarding"
3 Insert "that directly identifies"

4 Page 7, line 13, following "plan":
5 Insert "and that relates to the physical or mental health of or the provision of health
6 care to the applicant or to the covered person or former covered person"

7 . Page 7, lines 16 - 17:
8 Delete "gives written consent to the disclosure"
9 Insert "consents to the disclosure in writing, electronically, or in another manner that

10 indicates the individual’s consent"

11 Page 7, following line 28:
12 Insert a new subsection to read:
13 "(c) Nothing in this section may be construed to prohibit the exchange of
14 medical information between and among managed care entities, providers, and their
15 respective agents for purposes of providing health care services."

16 Page 14, line 19, following "includes":
17 Insert "health care management and"
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ALASKA STATE LEGISLATURE
House of Representatives

LABOR SCOMMERCE COMMITTEE, CHAIRMAN JUDICIARY COMMITTEE, MEMBER LEGISLATIVE COUNCIL. MEMBERSPECIAL COMMITTEE ON UTILITY RESTRUCTURING. MEMBER SPEC'AL COMMITTEE ON ECONOMIC DEVELOPMENT & TOURISM. MEMBER

COMMITTEE ASSIGNMENTS:

e-mail: Rcpres0nlative_Norman_Rokeberg@legis.slale.ak.us

INTERIM:710 WEST 4TH AVENUE, SUITE 6-10 ANCHORAGE, AK 99501 PHONE: (907) 269-0117 FAX: (907) 269-0119
SESSION:ALASKA STATE CAPITOL JUNEAU. AK 99801-1182 PHONE: (907) .165-1968 FAX: (907) 465-2040

Representative Norman Rokeberg

Sponsor Statement for CSHB 211 (FIN) am
Alaska Patients Bill of Rights

An Act relating to liab ility for provid ing managed care services, to regulation of 
managed care insurance plans, and to patient rights and prohib ited practices under 
health insurance; amend ing Rule 602(b), Alaska Rules of Appellate Procedure; and 
provid ing for an effective date.

Updated: April 17,2000

Patients need assurance that the quality of their health care w ill not be comprom ised as 
managed care expands. CSHB211 (FIN) am requires managed care entities to provide a 
reasonable standard of health care. It also establishes requirements for contracts between 
managed care entities and their health care providers, patients and their group managed care 
plans, and health care insurers and their insureds, provid ing patients w ith the follow ing:

• access to emergency room services
• ava ilab ility of m ed ica l services or adequate referral options
• fu ll d isc losure of treatment options
• cho ice  of health care providers, inc lud ing specia lists
• clear descriptions of covered items and services, benefits, procedures, compensation 

methods, ava ilab ility (and exclusions) of prescription m ed ications and the availability of 
translation or interpreter services

• a point-of-service plan option
• follow-through of preapproved payment
• qu ick utilization review decis ions
• opportunity for appeals of utilization review dec is ions
• added protection from denia l, reduction, or term ination of payment for health care

services

In add ition, th is leg is lation g ives health care providers the freedom to share all testing and 
treatment options with their patients, and lets them advocate for their patients w ithout the risk 
of being penalized or term inated by the managed care entity they contract w ith. It also prohibits 
contracts between managed care entities and health care providers from financia l incentives for 
providers to w ithho ld m ed ica lly  necessary services.

HB211 is necessary to ensure continued quality health care in the face of a grow ing managed 
care industry. I urge you to support th is leg islation.

mailto:Rcpres0nlative_Norman_Rokeberg@legis.slale.ak.us
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LEGISLATIVE AFFAIRS AGENCY 

STATE OF ALASKA State Capitol 
Juneau, Alaska 99801-1182 

Deliveries to: 129 6 th St., Rm. 329

M E J M Q R A N D U M April 15, 2000

T O :

S U B J E C T :

Representative Norman Rokeberg 
Attn: Janet

Sectional Summary of CSHB 211(F1N)

FROM: Michael F. Ford 
Legislative Counsel

You have requested a sectional summary of the above-described bill.

As a preliminary matter, note that a sectional summary of a bill should not be considered an 
authoritative interpretation of the bill and the bill itself is the best statement of its contents. 
If you would like an interpretation of the bill as it may apply to a particular set of 
circumstances, please advise.

Section 1. Short title for sec*ion 2.

Section 2. imposes certain provisions that must be included in a contract between a health 
care provider and a managed care entity. Specifies that certain provisions cannot be included 
in a contract between a health care provider and a managed care entity. Prohibits an 
indemnification clause in a contract between a provider and a managed care entity. Requires 
that group managed care plans include certain contract provisions. Imposes certain 
requirements regarding a covered persons choice of a health care provider, including a non­
network option and continuing treatment by a health care provider whose contract is 
terminated. Specifies that medical and financial information concerning a covered person 
or applicant is confidential. Establishes an external appeals mechanism for covered persons. 
Adds a provision regarding religious nonmedical providers.

Section 3. Makes a violation of AS 21.07 an unfair insurance trade practice.

SficiacnA Provision that indirectly amends Rule of Appellate Procedure 602(b).

Section S. Effective date for sec. 21.07.050(s).

Section 6 .  Effective date.

MFF:glc 
00-181 .glc



LEG A LITY  O F P R E F E R R E D  PR O V ID E R  ORGANIZATIONS
IN ALASKA

April 21, ;95

I. INTRODUCTION

This is in response to your m emorandum dated April 13, 1995, by 
which you requested an opinion on the following question: "Arc P re ­
ferred Provider Organizations (PPOs) legal in Alaska?" Our conclusion 
is that they are lawful, although there  is no enabling legislation for

II. BACKGROUND

PPOs are a relatively recent developm ent in the health care delivery 
arena. For much of this centuty , traditional indemnity insurance, 
w hether through individual or group insurance policies, provided the 
prim ary means for health care reim bursem ent. Tn the last few decides, 
due in large part to the trend of disproportionately large increases in 
health care costs, a lternatives to pure indemnity insurance evolved. 
Many of these alternatives fall under the rubric of managed care and 
have a prim ary purpose of cost containm ent. For instance, in the 1970s. 
statu tory  enabling laws for health maintenance organizations (HMOs) 
were created .1 Alaska enacted its version of the HMO model law (AS 
21.SG) in 1990. However, to date  there  are no licensed HMOs in Alaska.

O
In the 19S0s, PPOs developed as a managed care device.- PPOs are a 

fee-for-service a lternative to traditional health insurance. Due to their 
dram atic growth they soon became a central feature of health care 
financing and delivery reform .

The PPO. also refer; ed to as a preferred provider arrangem ent 
(PPA),J involves purchasers m anaging the cost of health care through 
contracting with a group of doctors o r hospitals ("preferred” or "n e t­
work" providers). T he salient characteristics of the preferred  provider 
arrangem ent a re  as follows. In exchange for discounted fees for se r­
vices, the providers receive a guaranteed supply of patients and a 
commitment to quick turnaround on claims paym ents. Providers also 
typically agree to comply with utilization review procedures intended to 
reduce inappropriate or unnecessary care. Through a bulk purchase of 
medical services, purchasers have the advantage of being able to choose 
providers based on com petitive pricing, which is expected to resu lt in

M em o r a n d u m  Op in io n  95-003-4
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ALASKA R E G U L A T I O N S

cost savings. Patients are  offered financial incentives such as reduced or 
elim inated copayments or deductibles if they use designated preferred 
providers. PPOs are formed by a wide variety of entities — purchasers 
as well as providers — including insurers, self insurers (employers), 
unions, physicians, hospitals, HMOs. service corporations, and third 
party  adm inistrators (often owned by insurers).'

A t a recent hearing before the Senate Labor and Commerce Com m it­
tee, a representative of the Division of Insurance was asked w hether 
p referred  provider organizations (PPOs) a rc  legal in AJaska. The divi­
sion's response that PPOs a re  not lawful has created som e controversy. 
The largest group disability1 insurer in the s ta te  (Aetna Life Insurance 
Co.) has been utilizing PPOs for years based in p a rt on the division's 
approval of its insurance forms. The Division of R etirem ent and Bene­
fits also has expressed concern regarding the use of PPOs in the sta te  
healch plan. As a result, you have referred  this question to the D epart­
m ent of Law fcr a legal opinion.

III. ANALYSIS

PPOs are lawful in .Alaska. While there is no enabling legislation for 
PPOs, no provision of AS 21 on its face prohibits the formation of PPOs 
or contracting with such entities.

By way of background, and as previously indicated in this m emoran- ’ 
dum. there is a model law developed by the National Association of 
Insurance Commissioners (NAIC) entitled the "P referred  Provider A r­
rangem ents Act." Currently, over half of the sta tes (29) have adopted 
some version of the PPO model by legislation, regulation, or bulletin.* 
.Alaska has not adopted a version of the model. W hether or not it should 
have is beyond the scope of this opinion.

It is noteworthy that states have been criticized for passing laws that 
impede the implementation of PPOs. Even before the creation of the 
mode! act, legislation was introduced in Congress in 19S3 to prohibit 
s ta tes  from restricting the operations of the already em erging PPO 
m echanism / The existence of PPOs in the absence of enabling legisla­
tion is also evidenced by a drafting note for Section 2 of the model 
(Purpose), which states: ‘T h e  use of the tcnm 'allowing' in this section is 
not intended to indicate tha t health care insurers a re  acting unlawfully 
in a s ta te  which has not enacted a law allowing Preferred Provider 
.Arrangements."1

Although federal law recognizes the PPO mechanism, it does not

O W J . NILS Publishing Companyvn
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answer the question w h eth er PPO s are  legal in Alaska. In a regulation 
implementing the M edicare program , the D epartm ent of Health and 
Human Services refers to health plans having "premium structure  reg ­
ulated under a S ta te  insurance s ta tu te  or a S tate  enabling s ta tu te  
governing health m aintenance organizations or preferred provider o r­
ganizations." 42 C.F.R . § 1001.952(11(2). This regulation does not m an­
date the use of an enabling  law for PPOs. The CHAMPUS program , 
which expressly authorizes federal officials to contract with PP03, also 
does not require a s ta te  enabling sta tu te . See  10 U.S.C. 5 1095.

There a re  no published cases, s ta te  o r federal, addressing w hether 
PPOs are lawful in the  absence of enabling legislation. One case implic­
itly acknowledges the validity of a s ta te  PPO enabling law. In S tu a r t  
C ircle H o sp ita l Carp. v. A e tn a  H e a lth  M a iia g e v ic n t, 995 F-2d 500 (4th 
Cir. 1993), the court held tha t E R IS A ’s savings clause exempted from 
federal preemption a Virginia enabling law for establishing PPOs. How­
ever, there is no federal m andate for an enabling law. Each state  may 
regulate PPOs as it sees fit, in the absence of congressional direction.’

Recognizing that the re  is no Alaska enabling law for PPOs, the Divi­
sion of Insurance has previously taken the position that certain provi­
sions of the insurance code prohibit the use of PPOs. We find this 
argum ent unpersuasive for the following reasons.

.45 JL5:.Q-2Q(a)
One of the provisions the division relies upon is a prohibition appli­

cable to group disability insu rers tha t provides in part: "The (group 
disability*] policy may not contain a provision requiring tha t services be 
provided by a particu lar hospital or person, except as applicable to a 
health maintenance organization under AS 21.S6." AS 21.54.020(a). This 
law does not prohibit the  use of a PPO. To begin with, HMOs, which 
may contract with a PPO, are  exem pted. See  id.; AS 21.S6.Q60(a). In 
addition, the typical health plan utilizing a PPO gives covered individu­
als the choice of more than one provider, and often there  is an option to 
use a nonpreferred provider, albeit a t higher cost. Only if the covered 
person is given no choice of provider would this provision be violated.

.45 21.36.090(b)
Another s ta tu te  relied upon by the division as prohibiting PPOs is AS 

21.36.090(b). I t  provides:

A person may not m ake o r perm it unfair discrimination be­
tween individuals o f the  sam e class and of essentially the same

AG 0-237
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hazard in the am ount o f prem ium , policy fees, or rates charged 
for a policy o r contract of d isability  insurance or in the benefits 
payable, or in any of the term s o r conditions of the contract, or 
in any o ther m anner w hatever.

This provision prohibits oniy disability  (health) insurers from unfairly 
discrim inating against covered individuals. It is p a rt of the Unfair 
T rade Practices Act (UTPA) in A laska's insurance code, enacted in 1966 
and based upon an N'AlC model. A lthough the legislative history for AS 
21.36.090(b) is scant and has no bearing  on the PPO issue, the model act 
is instructive. I t  was adopted in 1947, well before the emergence of 
PPOs and the managed care concept.10 The unfair discrimination provi- 
sion a t AS 21.36.090(b) is substantially  the sam e as the corresponding 
provision of the model act [Section 4(C)(2)], T he legislative history for 
Section 4(C)(2) reveals tha t the p rim ary  concerns about unfair discrimi­
nation w ere in the contexts of race, sex, m arital status, residence and 
national origin. More recently, redlining and blackballing underwriting 
practices have received attention. T here  is no discussion of PPOs in the 
legislative history of the model. Indeed, it would be illogical for the 
N’AlC to adopt a PPO model act it' PPOs were per so violative of the 
UTPA. It is true tha t a PPO could violate AS 21.36.090(b) if its conduct 
were unfairly discrim inatory for any  one of a variety of reasons. How­
ever. it is additionally possible th a t there  would be no "unfair" discrimi­
nation if a PPO treated  all individuals of the same class equally as to 
costs, benefits payable or o th e r contractual term s. In conclusion, .-VS 
21.36.090(b) does not prohibit the establishm ent of PPOs or contracting 
with them.

H o sp ita l a n d  le d ic a l S e rv ic e  C o rp o ra tio n  (A S  21.37)

Your m emorandum also add resses hospital and medical service cor­
porations. E .g., Blue Cross. These entities differ significantly from dis­
ability (health) insurers and a re  not even considered insurers. Unlike 
traditional insurance companies, which are  subject to the provisions of 
AS 21.09, service corporations a re  regulated  by the provisions of AS 
21.S7. Service corporations a re  nonprofit, a t least in theory, and pursu­
a n t to s ta tu te . See  AS 21.S7.070(2). In essence, a service corporation 
delivers health care coverage through  the use of two contracts. In the 
first one, a service agreem ent, the  service corporation and a participant 
provider (typically a hospital or physician) agree  to exchange health 
care services for a se t fee. S e e  AS 21.S7.140 — 21.S7.150. The second

AGO-23S
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contract, called a subscriber contract, is between the service corpora­
tion and a recipient of care. Sec  AS 2 1.ST 1G0. I t  gives the subscriber 
access to health care services provided by the service contract.

Hospital and medical service corporations have sta tu to ry  authority  to 
contract with PPOs. See. e.g., AS 21.37.070(3), 2l.S7.150 (service a g re e ­
m ents with participant hospital.- authorized); AS 21.S7.070(4), 21.87,140 
(service agreem ents with participant providers authorized); AS 
21.57.120(a)(2), 21.37.130(a)(2), 21.37.160(b)(1), (2) (indemnity for s e r ­
vices by nonpartidpan t providers and hospitals allowed). These sta tu te s  
were enacted in 19S6, well before the em ergence of PPOs. They effec­
tively allow a different benefit to be provided to a subscriber by a 
participant hospital or participant provider than benefits the subscriber 
may access on an indem nity basis. Although none of the sta tu tes explic­
itly reference PPOs, their language is broad enough to allow con­
tracting with PPOs.

E x c lu s iv e  P ro v id er  A rr a n g e m e n ts

Finally, your m em orandum  addresses "exclusive provider a rra n g e ­
ments," also referred to as "exclusive provider organizations" or EPOs. 
These entities are a subspecies of PPOs. As previously indicated, for 
group disability (health) insurance, AS 21.54.020(a) prohibits the use of 
an EPO where the covered individual has no choice of provider. De­
pending on the circum stances, an EPO may also violate provisions of 
AS 21.36.

IV. CONCLUSION

Unlike most states, Alaska does not have an enabling law for e s ta b ­
lishing and using PPOs. For the reasons indicated in this m emorandum, 
the .Alaska insurance code nonetheless does not prohibit the creation of 
PPOs.

to David C. Stebing 
Assistant Attorney General
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NOTES

' See jenenilLtj 42 U.S.C. 4 30fle el ici?. ( Federal Health Maintenance Organization Act of 
1773): Health Maintenance Organization Model Act, Vol. It. NAJC Model Laws. Regula­
tions and Guidelines, pp. 430-1 through 430-31 (adopted 1073).

• See Cabel. Ermann. Rice Sc do Lissovoy. Tht Emergence and Future of PPOi, Vol. 11. 
Journal of Health Politics. Policy and Law, 305 (1086): Preferred Provider Arrangements
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A L ASKA REGULATIONS

Act. Vol. (. NAIC Model Laws. R eflations and Guidelines, pp. 7.7-1 through 77-4. 
(adopted 19.T7).

'A  PPO is the fo u p  of providers whereas a P(’A a the contractual arranKcment between 
that ffrnup of providers and purchasers of health care. Tour April l.'l. I995. memorandum 
refers to PPOs. For the purpose of this opinion, the PTl) and PPA mechanisms arc 
interchangeable.

'T here arc  myriad forms of PPOs whoso description is beyond the scope of this opinion. 
See gmmdltj Combo i  Krapman. Oeiign and Pncxni] of the rPO and EPO Producti, 
Practicing Law Institute. Commercial Law and Practice Course Handbook Series, Sep­
tember 25, tdb’fi.

• Alaska is in the clear minority of states that uses the term "disability insurance" to refer 
to what is commonly known as "health insurance." See AS 21.12.050 (disability insurance 
defined); AS 21.il.000 (itrnup disability insurance defined). "Disability insurance" includes 
"disability income replacement insurance."

* See Vol. (. S'AIC Model Latex, ticjidnlinnj nnil (Suidrlntcx, pp. 77-7 through 77-d 
(100:1).
’See Ralph, Cinsbun; & Hosek, The Hojutniinn nf Prr/crrn! P mauler Arrtinganicnt.t, d 
Health Affairs, 22. :13 (Fall 19571.

•See itL p. 77-1. Sec liiso Statement of Commissioner Grode (Pa.). Report nf Wurktni; 
Gruup on Preferred Providers. Vol. I. .VAIC Proceeding*, at 712 (19271 ("drartini; note 
was added tu clarify the possible ambiguity").

'See gcncmll'j 17 U.S.C. ^  1011-12 (McCarran-Feripisun Act delegation of insurar.ee 
retaliatory authority to states).

"Sec Vol. IV', Mrxiel Ltrtcx Rnpilclimu and Ciadcltnrx, pp. S50-I through SS0-I3 (1993). 
The NAIC’s unfair trade practices moilel act i n '  or.* of the initial efforts at developing 
uniform state legislation in response to the ncwiy enacted McCarran-Fentiison Act. Sec 
NA(C Proceedings, a t 142-43 ( (OtlS).
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OPINION ON CHOICE AND PAYMENT OF PROVIDERS 
UNDER SERVICE CORPORATION BEN EFITS

.■Memorandum Op in io n  915-0291

Novem ber 3, 1995

I. INTRODUCTION

This is in response to your m em orandum  dated  October 9, 1995,' 
through which you requested  answ ers to the following two questions:

1. W hether patients have the righ t to receive care from a provider of 
the ir choice?

A n sw e r:  Yes.

2. W hether providers arc entitled to the sam e fees as those received 
by providers who e n te r  into contracts with a medical service corpora­
tion?

A n sw e r . No.

II. BACKGROUND

The above questions derive from inquiries m ade to the Alaska Divi­
sion of Insurance by the Alaska Dental Society (ADS). The a ttachm ent 
accom panying your mem orandum  indicates ADS' position th a t the an ­
sw er to both questions is “yes." Although ADS' inquiries a re  made in 
the concept of dental care, my analysis and conclusions a re  applicable to 
dentists, medical doctors, and all o ther properly  licensed health care 
providers- rendering  services within the scope of the ir occupational 
licenses. In addition, my analysis for the first question addresses trad i­
tional health insurance as well as service corporations, although a p ri­
m ary em phasis is placed on the la tte r  consistent with .ADS' le tte r  to 
you.

It is initially useful to understand the nature  of a service corporation. 
A significant share of group health benefits in this country a re  provided 
through "service corporations.” T hese health care financing entities are  
not traditional fee-for-service insurers, who typically provide for health 
care through indem nifying an insured a fte r  e.xpenses a re  incurred. In 
contrast, a service corporation generally  facilitates delivery of health 
care through periodic prepaym ents made by subscribers (recipients of
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care). Set- AS 2I.S7.010(a). A service corporation may. however, addi­
tionally provide subscribers with indemnity benefits. S ee  id  
A S  2 1.ST. 100(b)(2): AS 21.ST. 190(c).

T here  are three types of service corporations: (I) a medical service 
corporation principally provides medical or surgical services to su b ­
scribers: (2) a hospital service corporation principally provides hospital 
services to subscribers; and (3) a medical and hospital service corpora­
tion provides a combination of these services to subscribers. See  
AS 21.37.070: AS 21.S7.2S0; and AS 21.37.330(2). (3). F or the purpose of 
this memorandum, the term  "service corporation" refers to all th ree  of 
these entities. In Alaska, there  a re  two authorized service corporations 
— Blue Cross of Washington & Alaska and Alaska Vision Services, Inc.

Service corporations are characterized by their use of two types of 
contracts. In the first one. a "service agreem ent." the corporation and a 
participant health care provider-1 (typically a hospital or physician) 
agree  to provide health care services for a set fee. Sec  AS 21.S7.140; 
AS 2l.S7.150, A "nonparticipant" provider or hospital, as referenced in 
AS 2 1 .ST. is one that has not entered  into a service agreem ent with the 
corporation. See  id  AS 21.37.120(a)(2); AS 21.37.130(a)(2). In the second 
type of contract, called a "subscriber contract,” a subscriber agrees to 
pay a se t amount in exchange for certain health care benefits provided 
under the service agreem ent. See  id  AS 21.S7.160; AS 21.37.190. An­
o ther im portant characteristic of service corporations is that, in con­
tra s t to insurance companies, service corporations m ust be organized 
and operated in good faith as nonprofit entities. See  id  AS 21.57.020(a); 
AS 2I.S7.070(2); AS 21.37.050(a); and .AS 21.S7.070(2).

Blue Cross and Blue Shield organizations are typically operated as 
service corporations and a re  the most well known types of service 
corporation. Historically, Blue Cross, which pioneered the hospital in­
surance m arket nearly 70 years ago, provided for hospital care, and 
Blue Shield provided for physicians* services (surgical and medical ex­
penses). In 19S2 the Blue Cross Association and the National Associa­
tion of Blue Shield plans m erged. The resulting national BlueCross 
BlueShield Association is currently  comprised of 69 sep ara te  and locally 
operated companies called "plans." Blue Cross of W ashington & Alaska, 
an affiliate of a larger holding company, is a m em ber of the association.
In the United States, more than SO percent of hospitals and  nearly 70 
percent of physicians contract directly with Blue Cross and Blue Shield 
plans. Together, "Blues" plans in 1994 provided health care benefits for 
7.6 million members, ultim ately covering over 65 million people —
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roughly one in four Americans. Sec  B lu cC ro ss  B lu eS k ir .ld  A sso c ia tio n  
1091 F act Book: L. Kertesz, "A blue streak  for managed care," M o d e m  
H ealthcare, p. 63 (Septem ber 12, 199-1). [n Alaska, the Blue Cross plan 
has a large m arket presence, insuring about 95.000 AJaskaris under 
group and individual policies (subscriber contracts).

There is often confusion about how to categorize a service corpora­
tion. The confusion is created in p art by the fact tha t although a service 
corporation is not a traditional insurer, it is regulated by the sta te  
insurance regulatory agency. Tn Alaska, a traditional indemnity insurer 
is subject to the provisions of AS 21.09 concerning its authorization and 
general financial and reporting requirem ents. In contrast, a service 
corporation is prim arily regulated by provisions of AS 21.S7. Regula­
to r /  oversight of a service corporation rem ains similar in many ways to 
oversight of a traditional insurer by the division of insurance. S ee  e.g.. 
AS 21.S7.1S0 (contract language must be filed with and approved by 
division); .AS 2l.S7.l90 (rates m ust be filed with division and may not be 
excessive or unfairly discrim inatory); AS 2l.S7.200 (requirem ents for 
adequate reserves); AS 2l.S7.2l0 (requirem ents for surplus fund); 
AS 2l.S7.220 (investm ent requirem ents); AS 2l.S7.230 (requirem ents 
for books and accounts); AS 21.57.2-10 (annual statem ent and fees re ­
quirem ents); AS 12.57.250 (periodic s ta tu to ry  examination); and 
AS 21.S7.260 (taxation). In addition, AS 2l.S7.340 makes a service cor­
poration subject to num erous o ther provisions of the insurance code, 
including most provisions of AS 21.09, so long as the provisions do not 
conflict with AS 21.S7. A service corporation nonetheless is exempted 
from some im portant regulator}* provisions applicable to traditional 
insurers. See. e.g.. AS 2l.S7.340 (exemption from Holding Company Act 
requirem ents of AS 21.22; and exemption from participation in g u a r­
anty association established by AS 21.79).

As fu rther evidence of the confusion regard ing  how to categorize a 
ser.ice  corporation, the entity  is expressly prohibited from using a 
corporate business nam e including the word "insurance" or o ther term s 
descriptive of an insurer or insurer business. See  AS 21.37.060. And, the 
U.S. Suprem e Court has acknowledged in a case addressing what con­
stitu tes “the business of insurance" tha t Blue Cross as well as some 
members of C ongress do not consider a service corporation’s product to 
be insurance. See G ro u p  L ife  & H e a lth  Ins. Co. v. R o y a l D ru g  Co., 440 
U.S. 205, 22S-29 (1979). Nevertheless, service corporations a re  com ­
monly referred to as insurers and as engaged in the business of in su r­
ance. They are also often included within the rubric "group medical
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expense insurance." 5 ee g e n e ra lly  D. Gregg, L ife  a n d  H ea lth  In s u r ­
a n ce  H and book, 427 (2d ed. 1964) (chapter entitled: “Group Medical 
Expense Insurance — Blue Cross and Blue Shield" ). It is there!''re  not 
uncommon to see service corporations {e.g.. Blues) charactcri-ed as 
insurance in some contexts but not as insurance in others.

III. ANALYSIS

A . A p a tie n t  h a s  the  righ t to  receive  h e a lth  care serv ices  f r o m  the  
p r o v id e r  o f  h e r /h is  choice.

Y our first question focuses on the righ t of a patien t to choose a 
provider. In the broad context of traditional health insurance, the an ­
sw er is tha t a patient (insured) has an unqualified righ t to seek health 
care services from the provider of her/his choice. The Alaska insurance 
code uses the term  “disability insurance"1 to refer to what is commonly 
known as health insurance. For individual disability insurance policies, 
the sta tu to ry  requirem ent for paym ent of indemnity to a provider is 
qualified by the language: "this paragraph  does not require that se r­
vices be provided by a particular hospital o r person." S ee  AS 21.51.120. 
Similarly, under AS 21.54.020(a) a group disability policy "may not 
contain a provision requiring thac services be provided by a particular 
hospital or person," except as applicable to an HMO. The Unfair Trade 
Practices Act for insurance (AS 21.26) provides additional support for a 
patien t's freedom to choose a provider. AS 21.36.090(b) prohibits a 
person from unfairly discrim inating in a policy or contract of disability 
insurance. An insurer limiting a patient's ultim ate right to use the 
provider of her/his choice — regard less of provision for payment — 
violates this provision.

Provisions of AS 21.S7, the chap ter regulating service corporations, 
also acknowledge the freedom to choose. As previously addressed, in 
the typical situation the service corporation en ters  a contract with "par­
ticipating '1 providers. See  AS 21.S7.120(a)(1) (medical and surgical se r­
vices); AS 21.57.130(a)(1) (hospital services). However, this docs not 
preclude a subscriber from obtaining services of a nonparticipating 
provider. .AS 21.S7 expressly authorizes a service corporation to provide 
indemnification for services provided by nonparticipant providers. See  
id. AS 21 .S7.120(a)(2) (indem nity for medical and surgical services);
AS 2 1.S7.130(a)(2) (indemnity for hospital services).

It is necessary to distinguish th a t although a service corporation has 
the rig h t to offer coverage extending paym ent to a nonparticipant pro­
vider, the corporation is not obligated to provide for indemnity of a
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nonparticipant provider. The right to provide a subscriber "indemnity 
in a reasonable am ount" (AS 21.S7.120(a)(2) and AS 21.S7.130(a)(2)) is 
not a mandate. The following provisions support this conclusion. 
AS 2 1.S7.160(b)(2) requires tha t a subscriber contract m ust include “the 
benefits, i f  a n y ,  to which the subscriber is entitled on an indemnity 
basis. . ." (em phasis added). And, it is notew orthy that the minimum 
service benefits which m ust be provided through a subscriber contract 
apply only to participant providers and participant hospitals. S ee  id. 
AS21.S7.170.

As further support of a subsc rib e r’s right to choose a provider, a 
PPO, which allows health care recipients a choice from among a group 
of providers, is not prohibited by the insurance code. See g e n e ra lly  1995 
Op. Att’y Gen (Apr. 21; 6G1-95-0654). A service corporation may con­
tract with a PPO as a participant provider. For service corporation 
subscribers, this m eans they can choose co receive health care from 
among providers who have entered  a service agreem ent, presum ably a t 
a lower (negotiated) fee. However, even if a service corporation con­
tracts with a PPO. its subscribers still nave the option to use a nonpar- 
ticioant provider outside the PPO. See  AS 2 1 ,S7.120(a)(2); 
AS 21.37.130(a)(2).

The Unfair T rade Practices Act provides fu rther support for the 
conclusion that a subscriber may seek trea tm en t from the prbvider 
she/he chooses. AS 21.36.090(d) prohibits unfair discrimination in the 
group context against a provider rendering  health care under a service 
or indemnity type contract issued by a nonprofit corporation (e.g., s e r ­
vice corporation).5 The prohibition applies w hether the provider is a 
participant (having entered  a service agreem ent) or nonparJcipant.

And finally, AS 2 1.S7.160(c) provides as follows;

A (subscriber] contract may not res tric t the subscriber's right 
to free choice of provider o r hospital, but m ust restric t benefits 
to be provided on a service basis to services rendered by p a r­
ticipant providers and partic ipan t hospitals.

This provision, which corresponds with AS 21.S7.170, reflects tha t a 
subscriber has an unqualified righ t to choose a provider.

B. A nonparlici-panL p ro v id e r  is n o t e n tit le d  to  the  s a m e  fe e s  a s  a  
p a r tic ip a n t p ro v id e r  in  the absence  o f  a  c o n tra c tu a l p ro v is io n  to the  
contrary .

While a subscriber has the freedom  to use the health care provider of
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her/his choosing. pa.ijm cnt for services rendered  by a nonpartiripant 
provider is subject to term s of the subscriber contract. The insurance 
code provides that indemnification of a nonparticipant provider m ust be 
in a "reasonable amount." S e e  AS 2l.S7.120(a)(2) (medical and surgical 
services); AS 21.S7.130(a)(2) (hospital services). And. as required by 
sta tu te , the language used by a service corporation in a subscriber 
contract must be filed with and approved by the division of insurance. 
S ee  AS 21.S7.1S0. This filing requ irem en t applies to contract language 
providing for indemnification when a subscriber use3 a nonparticipant 
provider.1* In practice, when the  division receives a subscriber contract, 
it reviews the filing for compliance with applicable provisions of the 
insurance code, including those of AS 21.37.120(a)(2) and 
AS 2I.S7.130(a)(2) requiring tha t indem nity to nonparticipant providers 
m ust be "reasonable" in amounL T hese provisions do not require that 
the am ount to be indemnified m ust be equal to the amount paid for a 
covered benefit under a service agreem ent. Tn light of these provisions, 
AS 21.S7 leaves a service corporation discretion to pay a nonparticipant 
provider less than a participant provider for the sam e covered service. 
Paym ent of different amounts, depending on w hether a provider is a 
participant or nonparticipant, is not u n fa ir  discrimination. See  
AS 21.36.090(d).

Please do not hesitate to contact me if you have any questions.

David G. Stebing 
assistant Attorney General

NOTES

' I received your memo on October 25. 1905.

‘ In the contest of a service corporation, “provider" is denned as "a physician, dentist, 
osteopath, optometrist, chiropractor, n o n e  midwife, or other licensed health care practi­
tioner." AS 2IS7.330<5).

• “ Participant provider'’ and “participant hospital" mean a person (or hospital) that has 
entered into a service agreement with a service corporation. AS 21.37.330(5) and (6). 
These statutorily defined terms arc not synonymous with the concept "preferred pro­
vider" as used in the contest of a preferred provider organcalion (PPO).

• See AS 21.12.050. Disability insurance is not the same as disability income replacement 
insurance.
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'•Tha provision <lu\r» not apply to imlivulual covcraeea.
'T here w an exception from the riling requirement for certain contractual lampiaee (e.'J.. 
enilonsemc'x. forma of unique character). See AS 2l.S7.I.SlXal.
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§ 21.36.0S0 Boycott, coercion, and intim idation

A person may not en ter into an agreem ent to commit, or by any 
concerted action commit, an ac t of boycott, coercion, or intimidation 
resulting in or tending to resu it in unreasonable res tra in t of, or monop­
oly in, the business of insurance.

History.—-3 I, ch. 120, SLA 1966.

3 21.36.090 Unfair discrim ination

(a) A person may not m ake o r perm it unfair discrimination between 
individuals of the sam e ciass and equal expectation of life in the rates 
charged for a contract of life insurance or of life annuity o r in the 
dividends or other benefits payable thereon, or in any other of the term s 
and conditions of the contract.

(b) A person may not make or perm it unfair discrimination between 
individuals of the sam e class and of essentially the same hazard in the 
umounc of premium, policy fees, or ra tes charged for a policy or con­
tract of health insurance or in the benefits payable, or in any of the 
term s or conditions of the contract, or in any o ther m anner whatever.

, . 'S
(c) A person may not make or perm it a rb itra ry  or unfair discrimina­

tion between insureds o r p roperty  haring  Like insuring or risk c h a ra c - . /  
teristics, in the prem ium or ra tes charged for a policy or contract of
property, casualcv, surety , m arine, wet m arine or transportation insur­
ance, or in the dividends or o th er benefits payable on the insurance, or 
in the selection of it, or in any o ther term s and conditions of the 
insurance.

T ex t o f su b je c tio n  (d) e ffec tive  u n t i l  Jc.nua.nj I, 1009

(d) Except to the extent necessary  to comply with AS 21.-12.365 and 
AS 21.56, a person m ay not practice o r perm it unfair discrimination 
against a person who provides a service covered under a group health 
insurance policy tha t extends coverage on an expense incurred basis, or 
under a group service o r indem nity type contract issued by a health 
maintenance organization or a nonprofit corporation, if the service is 
within the scope of the provider's occupational license. In this subsec­
tion, "provider" m eans a s ta te  licensed physician, dentist, osteopath, 
optom etrist, chiropractor, nurse  midwife, advanced nurse practitioner, 
naturopath, physical therapist, occupational therapist, psychologist, 
psychological associate, or licensed clinical social worker, or certified 
direct-entry  midwife.
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the employee or m em ber and to whom benefits a re  payable; if depen­
dents are  included in the coverage, only one certificate need be issued 
for each family unit;

(3) a provision tha t to the gruup originally insured m ay be added from 
time to time eligible new employees o r m em bers or dependents, as the 
case m ay be, in accordance with the  term s of the  pob'cy.

History,—4 I. ch. 120, SLA 1966; 4 63. ch. 56, SLA 1996. «iT. 9-9-96.

3 21.54.015 Rate discrim ination prohibited

R ates charged for a group health insurance pob'cy m ay not be exces­
sive, inadequate, o r unfairly discrim inatory.

Hiatory.—4 53. ch. 31. SLA 1997, efT. 7-1-97.

§ 21.54.020 D irect pay m en t to  h e a lth  care  p rovider

(a) An insurer may, and upon w ritten  req uest of the covered person 
shall, within 30 working days a fte r  receiving a proof of loss statem ent, 
pay indemnities under a group health insurance policy directly to the 
provider of the hospital, nursing, medical, dental, or surgical services. 
The pob'cy may not contain a provision requiring tha t services be pro­
vided by a particular hospital or person, except as appbcable to a health , 
m aintenance organization under AS 21.S6. I f  the insurer pays indem ni­
ties to the covered person a fte r  the  covered person has given the 
insu rer w ritten notice in the  proof of loss s ta tem en t of an election of 
d irect paym ent of indemnities to the  p ro ride r of the service, the insu rer 
shall also pay those indem nities to the  provider of the service.

(b) A covered person m ay revoke an election of d irect paym ent of 
indemnities made under (a) of Lhi3 section by giving w ritten  notice of 
the revocation to the in su re r and to the provider of the  services. The 
w ritten  notice of revocation given to the in su rer m ust certify th a t the 
covered person has given w ritten  notice of revocation to th e  provider of 
Lhe services. Revocation of an  election of d irect paym ent is no t effective 
until the notice of rev ocation is received by the  insu rer and the provider 
of Lhe services.

(c) The righ t of the covered person to  request paym ent o f indem nities 
under a  blanket health insurance pob'cy directly  to the  provider of the 
services or to ano ther person m ay be transferred  to a person who is not 
the covered person by a  qualified dom estic relations order. R ights 
under the qualified domestic relations o rd e r do not take effect until the
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period for paym ent which m ust not be less frequently than monthly) 
and any balance rem aining unpaid upon the  term ination of liability will 
be paid immediately upon receipt of due w ritten proof."

History.—4 I. ch. 120. SLA 1966.

§ 2131.120 Paym ent o f  claim s

(a) A health insurance policy delivered or issued for delivery m ust 
contain the following provisions:

(1) indem nity for loss of life shall be paid according to the  beneficiary 
designation and paym ent provisions contained in the pob'cy th a t are 
effective a t  the time of paym ent; if a beneficiary has not been desig­
nated, indem nity shall be paid to the esta te  of the insured; accrued 
indemnities unpaid a t the insured 's death shall be paid to e ither the 
beneficiary or the estate, at the option of the insurer; all o th er indem ni­
ties shall be paid to the insured;

(2) the insurer may, and upon w ritten request of the insured shall, 
within 30 working days a lte r  receiving a proof of los3 statem ent, pay 
indemnities for hospital, nursing, medical, dental, or surgical services 
directly to the provider of the services; an insurer who pays indemnities 
to an insured, a lte r  the insured has given the insurer w ritten  notice in , 
the proof of loss statem ent of an election of d irect paym ent of indem ni­
ties to the provider of the services, shall also pay indemnities to the 
provider of the services; this paragraph  does not require th a t services 
be provided by a particular hospital or person;

(3) a covered person m ay revoke an election of d irect paym ent of 
indemnities made under this subsection by giving w ritten notice o f the 
revocation to the insurer and to the provider of the services; the  w ritten  
notice of revocation given to the in su rer m ust certify tha t the covered 
person has given w ritten notice of revocation to the provider of the  
services; revocation of an election of d irect paym ent is not effective until 
the notice of revocation is received by the insurer and the  provider of 
the services;

(4) the righ t of the insured to request paym ent of indemnities for 
hospital, nursing, medical, dental, or surgical services d irectly  to the  
provider of the sendees or to ano ther person m ay be transferred  to a 
person who is not the insured by a qualified domestic relations order; 
righ ts under the qualified domestic relations o rder do not take effect 
until the o rder is received by the insurer; in this paragraph , "qualified
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# \ l a s k a  S t a t e  M e d i c a l  A s s o c i a t i o n

4107 Laurel Street • Anchorage, Alaska 99508 • (907) 562-0304 • (907) 561-2063 (fax)

February 24,2000

received
Honorable Norm Rokcberg FEB ? 8
Chairman, House Labor and Commerce Committee ^  w t l M J
State o f Alaska
House o f  Representatives
Room 24
Juneau, Alaska 99801-1182

RE: Your Request o f  an “Executive Summary"

Dear Representative Rokcberg:

At our meeting on 2/22/00 you requested that 1 provide you with an ‘‘executive summary” o f  the results o f the 
various studies that have been done in regards to the estimated cost implications o f  the “patient bill o f  rights 
legislation. Attached is a chart done by the AMA. It comes from a publication called “E conom ic  Im pacts o f  
M a n a g ed  C are R eform  "  written by David W. Emmons, PhD and Gregory D. Wozniak, PhD o f the AM A’s 
Center for Health Policy Research.

You had asked specifically about the cost o f the mandatory point o f  service option. Please note the projected 
premium increases range form 0.1% to 0.48%. (The Barents study lists the impact in different terms. The 
impact is stated such that it would reduce the premium savings realized from a closcd-panel option by from 4 
to 11 percentage points).

Please let me know if  you would like any additional information. (Finally, the Texas Medical Association 
staff has reported to me that the premium costs have not increased, following the enactment o f  the Texas 
Patient Bill o f  Rights, at any rate different than the rest o f the country.)

Thank you for your support on A laska's Patients Bill o f  Rights.

Sincerely,

James J. Jordan 
Executive Director

cc: ASM A Board ofTrustees

JJJ/lcms



ilc Impact* o( 
d 

Care 
Reform

Freedom of Choice Art* 9%-16%
' ‘-pending on 

^lan type)

Elimination o f Prior 9% 0.0%-0.2%
Authorization for Specialty 
Referrals/Direct Access within 
Network

Medical Nece*«Iry Determination 4.19^6.1%^

Continuity of Care minimal
Increase

Mandatory Polnt-of-Service 4%-ll% 0.3%
Option (among dosed

panel plans)

Any Willing Provider

Equivalent Reimbursement Rate* 
In and Out o f Network

Provision o f Emergency Room 
and Urgent Care Services with 
l i m i t* on Prior Authorization

Administrative Requirements

Elimination of lim its on Certain 
Benefits

Adverse Selection Against la te  
Increases

Access to Specialists and 
Standing Referrals to Specialists

l%-3% 
(among 

managed care 
plans)

0.1% to 0.5%

less thin 
0.5%

less dun 
0.05%

4.5%

0.48% 
(assumes plan 
members Incur 

higher cost 
sharing out of 

network)

less than 0.11%
1%

0.35% 0.02%
choice of 

(OBGYNs as 
primary care 
providers)



E xhib it 10 (co n tin u ed )
S u m m a ry  C o m p a r is o n  o f  M anaged  C are  L eg is la tion  Costs*'

Proposals

Barents
for

AAHP

Muse A 
Associates 

for 
PARC 

All Lattice

Milllman A 
Robertson 

for 
Walmart

Lrwin
for

President's
Commission

Price Coopers ft 
Waterhouse Lybrand 

for for 
Kaiser Kaiser 
Family Family 

Foundation Foundation CBO Mercer

Minimum .Slays foe Mastectomies 0.01% 
(48-hour slays)

less than 
0.05%

P rpa  ruling Drug Formularies 

External Appeals
•

less than 0.05% 
(excludes 

administrative 
costs)

less than 0.6%
(among HMOs)

0.00% 
(Includes 

administrative 
costs charged 
back to plans)

less than 
0.05% 
0.3%

Inform ation Reporting A 
Disclosure •

0.3%-l-3% 0.3%-1.3% ,08H-.4% 
(tinder PARCA 

andCBRR, 
respectively)

0.3%

Sources: Barents Group, LLC, The Effects o f Legislation Affecting Managed Care on Health Plan Costs, (May 1997}, Barents Group, LLC, Impact o f  
Legislation Affecting Managed Care Consumers: 1999- 2003, (April 1990); Muse A Associates, The Health Premium Impact o f  H. R. 1415/S.644, the Patient 
Access to Responsible Care Act (PARCA), (January 1996); Milllman & Robertson, Inc., Actuarial Analysis o f  the Patient Access to Responsible Cart Act 
(PARCA), (November 1997); The Lewln Group, Consumer Bill o f Rights and Responsibilities Costs and  Benefits: Information Disclosure and  External 
Appeals, (November 1997); Price Waterhouse, l i e  Impact o f  Managed Care Legislation: An Analysis o f  Five Legislative Proposals in California, (November 
1997); Coopers & Lybrand, UP, Estimated Costs o f  Selected Consumer Protection Proposals, (April 1998}, Congressional Budget Office, Cost Estimate, H.R. 
3605/S. 1890, Patients' Bill o f  Rights Act o f  1998, (Juty 1998); and Will lam M. Mercer, Inc. and the American Medical Association, Malpractice Liability 
Assessment Model- Estimates o f  the Cost Impact o f Managed Care Accountability Legislation (August 1998).

a1 Estimates of increased costs or reductions in savings rather than premium increases have been specified. 
h i  Figures from Barents (1998), all other figures in the column are from Barents (1997).
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E x e c u t i v e  S u m m a r y

This report reviews nine studies of the Impact of managed care 
reform legislation on health Insurance premiums and managed 
care cost savings. A table at the end of the report presents a 
summary of the various published cost estimates of managed 
care reform legislation.

The studies examined are:

b a 1997 Milliman and Robertson study of the impact of eight 
provisions in PARCA on health insurance premiums — the 
composite effect of these provisions on premium Increases Is 
estimated to be 23%. and the "estimate range" of the premium 
impact ranges from 7% to 39%:

b a 1998 Muse & Associates study of the effects of the PARCA 
legislation on health insurance premiums — the enactment of 
PARCA is estimated to increase national premiums between 
0.7% and 2.6%;

b a 1997 Lewin Group study of the costs and benefits of the 
information disclosure and external appeals provisions of the 
proposed Consumer Bill of Rights and Responsibilities — the 
information reporting and disclosure provisions are estimated 
to Increase premiums between 0.3% and 1.3%. the external 
appeals provision Is estimated to Increase premiums no more 
than 0.05%;

B a 1997 Price Waterhouse assessment of the impact of expanded 
Insurer liability, direct access to obstetric and gynecologic 
services, and lengths of stay for mastectomy patients — the 
Impact on premiums of these provisions Is fairly minimal, 
ranging from less than 0.1% to 1.3%;

Economic Impacts of
Managed Care Reform



■ a 1997 Barents Group analysis of the impact of seven types of 
legislation or legislative elements affecting the cost saving from 
managed care; the analysis Is general in nature rather than being 
carried out with respect to a specific legislative proposal — the 
estimated reduction In managed care savings relative to fee-for- 
servlce varies between 1 and 11 percentage points across the 
provisions;

■ a 1998 Barents Group study of the potential cost of Increasing 
plan exposure to malpractice liability, deeming utilization review 
to be the practice of medicine, prohibiting health plans from 
determining medical necessity and requiring plans to accept any 
willing provider — these types of legislation are estimated to 
Increase managed care plans' costs by 2.2% to 8.6%;

■ a 1998 Coopers & Lybrand analysis of the provisions in CBRR 
and PARCA dealing with information disclosure, access to emer­
gency services, direct access to specialists, external appeals, a 
required point-of-servlce option for HMOs. and expanded health 
plan liability for medical decision making. Coopers & Lybrand 
present aggregate impact figures (excluding the effects of the 
expansion in plan liability proposed In PARCA) of 0.61% of 
premiums for the reforms in CBRR and 0.77% of premiums for 
the reforms contained in PARCA;

■ a Congressional Budget Office analysis of the patient protection 
standards set out in the PBR — the provisions In the bill are 
estimated to Increase premiums by 4% when all of the bill's 
provisions are fully phased in; and

■ a William M. Mercer study of the cost Impact of managed care 
accountability legislation — after considering a broad range of 
impact scenarios, premiums are estimated to increase between 
0.1% to 1.8%.

Differences in the Impact estimates between the studies are heavily 
dependent upon the Interpretation of reform provisions and 
assumptions as to the extent of savings from managed care. The 
two studies prepared by the Barents Group for the American 
Association of Health Plans and the study prepared for Wal-Mart 
by Milliman & Robertson depict patient protection as very costly. 
Underlying these analyses, however, are extreme characterizations 
of proposed protections and exaggerated notions of cost savings.

Economic Impacts of
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Review of the estimates prepared by the Lewin Group. Muse & 
Associates. Price Waterhouse. Coopers & Lybrand, the 
Congressional Budget Office, and William M. Mercer all suggest 
that the effect of reasonable patient protection provisions on 
health insurance premiums Is negligible. The Lewin results 
suggest that the additional costs of what are thought by many 
to be the most expensive patient protections are on the order of 
pennies per insured person per month.

The two most recent studies in this literature focused on the cost 
of expanding managed care plans' liability. The CBO estimated 
that expanding legal liability for ERISA plans would raise premi­
ums among employer-sponsored plans by 1.2%. The CBO estimate 
may overstate the actual Impact as It fails to account for the ability 
of managed care organizations to Insure against liability claims at 
significantly reduced rates relative to providers. The estimate Is 
consistent, however, with the range derived by William M. Mercer 
in an actuarial analysis of the impact of a model managed care 
accountability law. Mercer concluded that holding plans liable for 
damages to enrollees would add 0.1% to 1.8% to managed care 
organization premiums. If ERISA construction were narrow under 
the law, cost increases were predicted to be In the range of 0.5% 
to 1.8% of premiums.

Concerns about any cost increases associated with reform Include 
potential losses of Insurance coverage and reductions In the num­
ber of employed individuals. Several parties have inappropriately 
generalized an estimate of the impact of other reform legislation to 
suggest that a 1% increase In health insurance premiums Is associ­
ated with a loss of Insurance coverage for 200,000 individuals. The 
1998 Barents study claims that each 1% increase in managed care 
plans’ costs would result In a potential loss of insurance coverage 
for about 315,000 individuals. Neither of these estimates can be 
substantiated.

Economic Impacts of
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LastName FirstName Oraanization

Alaska Physicians and Surgeons 

Alaska State Medical Association

Alexander, MD David G. David G. Alexander, MD

Anschuetz, MD, FACC Richard A. Alaska Heart Institute

Arita, MD Adam A. Adam A. Artia, MD

Armstrong, MD, FACR Michael B. Michael B. Armstrong, MD

Baker, MD Beth Internal Medicine Associates

Baldauf, MD, FACC James A. Alaska Heart Institute
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Beacham, MD Sherman Sherman Beacham, MD

Bell, MD Owen R. Owen R. Bell, MD, Wendy Thon, ANP, RN-C, Martha Linden, CNM, MSN, PC

Bergeson, M.D. Marvin E. Tanana Valley Clinic

Bruce Doug Provide Alaska Medical Center

Buchanan, MD Richard Internal Medicine Associates

(cannot read signature) Robert Opthalmic Associates

Cates, MD J C J C Cates, MD

Cates, MD Vern Vern A Cates, MD

Chen, MD Barbara M. Barbara M. Chen

Child, DO Gary Medical Park Family Care, Inc.

Coalwell, MD Timothy Medical Park Family Care, Inc.

DeKeyser, MD John John B. Dekeyser, MD, PC

DeMers, DO, MPH Mary P. Mary P. DeMers, DO, MPH

Endres, MD Donald R. Geneva Woods Ear, Nose &

Farah, MD Richard F.

Farleigh, M.D. Richard M. Richard M. Farleigh, MD, PC

Ferris, MD Glenn A. Alaska Spine Institute
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Fortson, MD Jayne Jayne Fortson, MD

Gerboth, MD Gregory Internal Medicine Associates

Gordon, M.D. Thomas Alaska Neurological Consultants, LLC

Gordon, M.D. Thomas Alaska Neurological Consultants, LLC

Gower, MD Roland E. Roland E. Gower, MD

Hadley, MD Shawn Alaska Rehabilitation Medicine, Inc.

Hayams, D.O., FACOS Stephen Stephan P. Hayms, D.O., LLC
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Lawrason, MD Peter Fairbanks Clinic

LePique, MD, FACOG Marcelyn Marcelyn LePique, M.D.

Lipke, MD, Robert W. Robert W. Lipke, MD, APC

Makin, MD Harbir Harbir S. Makin, MD

Manuel, MD Michael D. Michael F. Manuel, MD

Mason, DO Bret L. Orthopaedic Trauma Care

Mayer, MD, FACC, FACP William P. American College of Cardiology

McCormic, MD John J. Health South

McCray, MD William Internal Medicine Associates

McGuire, MD David A. David A. McGuire, MD

Mues, MD John C. John C. Mues, MD, FACP
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So far, Texans happy with 
! patient-rights law
i
bv .lim Mrunncr
Seattle Times Olympia bureau

FORT WORTH, Texas - This week, Gov. Gary Locke is 
expected to sign a Patient Bill of Rights that will make 
Washington the fourth state to give its citizens the right to sue 
health plans fir denying medical care.

In passing the legislation, Washington lawmakers from both 
parties largely ignored the warnings of the health-insurance 
and managed-care lobby, which predicted the law would 
encourage a flood of lawsuits, cause a big leap in health-care 
costs and price thousands out of health-insurance coverage.

Here in Texas, which in 1997 became the first state to give 
' people the right to sue their health plans, the criticisms sound 
! familiar. The insurance lobby fought tooth and nail against that 
law, using arguments identical to those now being leveled 

j against the Patient Bill of Rights in Olympia.

I But in the Lone Star State, those doomsday predictions haven't 
come to pass.

I
I "They were saying it was going to be awful, that the 
J apocalypse was going to visit us all," said George Parker 
j V'oung, a Fort Worth attorney who took on the nunnged-care 
I industry' in several lawsuits before the new law. "It hasn't 
; happened."

j Only a few lawsuits - estimates are between five and 10 - have 
i been filed in three years under the Texas reforms. The 
insurance industry acknowledges that the law has so far not 
driven up health-care costs.

And doctors, patients and lawyers in Texas say the statute,

3/16/00 10:46 A



while not perfect, has given them more leverage to demand
j treatment from their health plans.
♦I
J Some early doubters have come around, most notably Texas 
Gov. George W. Bush - who allowed the measure to become 
law without signing it because of concerns about its impact on 
health-care costs. On the presidential campaign trail, Bush 
now touts the measure as evidence of his record as a "reformer 
with results" and says he would favor similar legislation on the 
national level.

But critics of the Texas law warn that its true impacts are yet to 
| be felt.

"Those who draw a conclusion that the flood of lawsuits didn’t 
: happen are premature," said Jerry Patterson, executive director 
of the Texas Association of Health Plans.

. The Texas law is being challenged in a federal appeals court, 
which will decide whether the law is superseded by federal law 
that prohibits such lawsuits. If the Texas law is upheld, 
Patterson predicted that there could be many more lawsuits. He 
said attorneys have been holding seminars around the state to 

! teach lawyers how to sue HMOs successfully.

! Costs will rise, agencies warnJ
i In Washington, some state agencies issued warnings about the 
I potential costs of the state’s Patient Bill of Rights as it sailed to 
: Locke's desk with broad bipartisan support. Early estimates arc 
that the measure could add‘S34 million to health-insurance 

i costs for state employees - a daunting price tag in the 
; post-Initiative-695 era of shrinking tax revenues.

j Some analysts say that medical costs could balloon, either 
i because of muldmillion-dollar lawsuit awards against health 
j plans, or if the plans feel pressured to approve unnecessary 
; medical treatments as a precaution against lawsuits.

| According to industry studies, every 1 percent increase in 
i health-care costs means S.400 Washington residents lose 
j coverage, either because they or their employers can’t afford it,
; said Karen Merrikin. The director of health policy development 
: for Group Health Cooperative of Puget Sound, she testified 
before state lawmakers in January. Merrikin said the industry 
predicts that Washington's Patient Bill of Rights could boost 
insurance costs by 2 to S percent.

But in Olympia and across the nation, worries about costs are 
being trumped by high-profile stories of how maaaged-caic 

j plans have interfered with the doctor-patient relationship.



Scu::!e T cj. Scorch Hoi?

i When health-care costs skyrocketed in the l9S0s, many 
! employers turned to managed care to control costs. HMOs 
| and other forms of managed care encouraged prudence and 
careful oversight by refusing to pay doctors for performing 
what the plans considered unnecessary tests or procedures.

But those strategies produced horror stories about patients who 
claimed they were denied coverage for lifesaving treatments. 
Managed-care reform has become a huge national issue, with 
Congress now negotiating over a national patient bill of rights 
and presidential front-runners Bush and Vice President A1 
Gore both pledging their support.

The role of independent review
t
j Under Texas' new patient bill of rights law, the lawsuits filed 
so far allege that penny pinching by managed-care outfits has 
interfered with sound medical judgments, with disastrous 
results.

(n one case, a 66-year-old woman with a cancerous tumor in 
her jaw claims she was unable to get a referral from her doctor 

i - the doctor she also worked for - to begin chemotherapy w'ith 
an oncologist. The doctor was allegedly reluctant to refer 
patients to specialists because of an HMO plan, later ruled 

; illegal, that put more money in the pockets of physicians who 
• were stingy with referrals.
I
; She eventually got the chemothciapy. But the woman, who is 
; terminally ill, claims the delay blocked her chance at recovery.
I
In another case, a 6S-year-old man with a history of depression 
killed himself just one day after being discharged from a 
hospital where he had been admitted after an earlier suicide 
attempt. His family sued, claiming the hospital prematurely 
discharged him because of HMO regulations discouraging long 
hospital stays.

j In both of those cases, the lawsuits come tco late to save the 
patients involved. That's why insurers, lawyers and doctors 

; agree the most important part of the Texas law is that it gives 
people the right to an independent review of HMO decisions.

I
j "That's been the ticket, that's been the most important part,"
| said Dr. Paul Handel, a Houston urologist.
ii
The reviews, similar to those which would be al* owed by 
Washington's Patient Bill of Rights, are conducted by three 
independent review organizations certified by the Texas 
Department of Insurance. Doctors review cases where insurers

.»o f  5 3/16/00 10-46 A
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deny coverage as medically unnecessary.

The results of the reviews have been almost evenly split.

As of January, 791 complaints had been fielded by the 
independent review organizations. In 365 cases, the insurers’ 
refusal to authorize a treatment was upheld. In 374 cases, their 
decisions were overturned. In 52 cases, their decisions were 
partially overturned.

For Jackie Burros, a Fort Worth woman fighting breast cancer, 
an independent review allowed her to win treatment for 
lymphedema - a painful swelling of the limbs caused by the 
removal of her lymph nodes during treatment for the cancer.

Burros is a serene woman who maintains a cheerful outlook 
despite a five-year battle with breast cancer and two 
mastectomies. A sign in her bathroom says, "Good morning, 
this is God. I will be handling all your problems today."

s
i But that optimism didn't come so easily last year. Afler an 
exhausting regimen of chemotherapy, Burros said her HMO 

; refused to authorize the lymphedema treatment her doctor 
: insisted was necessary.

' Burros' condition is treatable with specialized massage and 
| tight-fitting fabric sleeves that keep the lymph fluid from 
j building up in her arms. Her insurer, Harris Methodist, had 
j approved the treatment in 1995 following Burros' initial 
1 diagnosis. But Harris denied the treatment last year when 
1 Burros and her doctor sought it again.
I
i In February, the independent review organization ruled that 
j Burros' lymphedema treatment was medically necessary, 
i overturning Harris' denial.
I
I "Thank God," said Burros.
i
Threat oflawsuit is powerful

! Sometimes just the threat of an independent review or a lawsuit 
' is enough to persuade reluctant HMOs to authorize medical 
i care.

| Cynthia Vance, a Fort Worth mother of three, fought 
j successfully to get her HMO to pay for nursing care for her 

19-month-old son, Jordan, who was bom nearly four months 
premature.

Jordan suffers from underdeveloped lungs and a windpipe so 
narrow he would suffocate if not for the tube in his neck. He is
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I fed through another tube attached to his belly.

All of these conditions are normal for premature babies, says 
Dr. John Pfaff, a pediatric pulmonologist who treated the boy. 
With proper care, Jordan will probably grow up to be a 
healthy, normal child, Pfaff said.

In fact, he could have been sent home from the hospital several 
weeks earlier if his insurer had not resisted paying for in-home 
nursing care. Without that care, Pfaff said, he refused to let 
Jordan be discharged, even though the insurer was threatening 
to stop paying for his care.

"There's no doubt in my mind the child’s life would have been 
! imperiled," Pfaff said.

. After months of wrangling and a call to Young, the Fort Worth 
; attorney, Vance got the HMO to pay. Vance is convinced the 
; law gave her the leverage she needed.

Handel, the Houston urologist, said the law hasn't erased all his 
concerns about managed care but it has provided more tools 

' to people like Vance.
Iij "There have been fewer problems. That is a sense across the 
j state," Handel said. "To my thinking there really has not been a 
• downside."i
Jim Brunner: 360-2S6-S266.
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Date: March 15, 2000 
FOR IMMEDIATE RELEASE
Contact: Governor's Communications Office, 360-902-1136

L ocke  signs ’P a t ie n t ’s Bill o f  R ig h ts ' leg is lation

TACOMA - Gov. C arv  Locke today took a giant step in helping people get the care they need 
from managed health care providers.

Locke signed into law what has been called a "patient's bill o f rights" that strikes a balance between 
providing quality health care and containing rising health-care costs. The legislation will make sure 
consumers can get information to make informed decisions when they purchase health care and 
hold accountable their health care plans,

“It's just unacceptable that medical treacmcnt can be delayed because HMOs and insurance 
companies question a doctor's diagnosis," Locke said. "People need to be able to make decisions 
about their health care with their doctors, not insurance companies, accountants or auditors."

Sen. Lorraine W ojahn. prime sponsor of the bill, echoed the governor's comments.

"I am calling the patient's bill o f rights a 'people bill,"’ she said. "A life can sometimes hang in the 
balance while an insurance company decides whether or not to pay. Without the protection o f this 
bill, people could be forced to suffer needlessly or, yes, even die."

The legislation provides several basic rights:

• A fast and impartial grievance process to resolve health care disputes.
• A timely external and independent medical review o f health care disputes.
• The right to sue managed care plans if patients believe their managed care system has 

harmed them through negligence.
• The right to get access to information about health care plans.
•  Protection from unnecessary invasions of health care privacy.
• A health plan medical doctor who is a licensed doctor.
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M A N A G E D  C A R E  F A C T S  A T  A  GIIANCI

♦ H M O  e n r o l l m e n t  r e a c h e d  83.7  m i l l i o n  i n  1997 . ‘y- - '1?';■* >■ r.lt: •
♦ E n r o l l m e n t  in  p r e f e r r e d  p r o v i d e r  o r g a n i z a t i o n s  ( P P O s )

1997.
♦ I n s u r a n c e  c o m p a n i e s  o w n  60.4  p e r c e n t  o f  P P O s ,

♦ F i f t e e n  o f  t h e  t o p  25  H M O  p l a n s  a r e  n o n p r o f i t s .

♦ T h e r e  w e r e  757  l i c e n s e d  H M O s  a n d  1,035  P P O s  o p e r a t i n g  fir 
i n  1997 .

♦ M a n a g e d  c a r e  e n r o l l e d  46 .7  p e r c e n t  o f  t h e  M e d i c a i d  p p j p u j a l  

1997  ( 14.6  m i l l i o n  p e o p l e ) .

♦ H M O s  e n r o l l e d  14.9  p e r c e n t  o f  t h e  M e d i c a r e  p o p u l a t r o n j m 3j 99j

p e o p l e ) .

♦ A f t e r  a c t u a l l y  d e c r e a s i n g  1.3 p e r c e n t  i n  1997  ( f r o m  S434 t D ; J f i 2 g j  

c o v e r a g e ) ,  h e a l t h  m a i n t e n a n c e  o r g a n i z a t i o n s '  ( H M O s )  a v e r a g e ;  

u r n s  a r e  r i s i n g  t o  a n  e s t i m a t e d  5460  i n  1999 .

In 10 years, managed care has changed the 
landscape of American health care, saving 

money, simplifying paperwork and 
engendering lots of new legislation — 

but all the problems haven't been solved.

l i v  R i c h a r d  C a u c h i

W h e n  H e l e n  H u n t ' s  c h a r a c t e r  i n  t h e  m o v i e  " A s  G o o d  a s  it  

G e t s "  b l a s t e d  h e r  m a n a g e d  c a r e  p l a n  f o r  n o t  R i v i n g  h e r  

a s t h m a t i c  o n  t h e  h e l p  h e  n e e d e d ,  a u d i e n c e s  c h e e r e d .

I s  d i s s a t i s f a c t i o n  w i t h  m a n a g e d  c a r e  o r g a n i z a t i o n s  a s  w i d e ­

s p r e a d  a s  h e a d l i n e s  l e a d  u s  t o  b e l i e v e ?  O r  a r e  w e  i n  d a n g e r  o f  

" o v e r - m a n a g i n g "  m a n a g e d  c a r e ,  d e f e a t i n g  i t s  p u r p o s e  w i t h  

m i c r o - o v e r s i g h t  o f  h e a l t h  c a r e  d e c i s i o n s ?

C e r t a i n l y  t h e  1998 c o n g r e s s i o n a l  d e b a t e  a b o u t  p a t i e n t  p r o t e c t i o n  

l e g i s l a t i o n  c a u g h t  t h e  p u b l i c ' s  c a r .  M e a n w h i l e ,  t h e  r e a l  a c t i o n  h a s  

b e e n  i n  s t a t e  l e g i s l a t u r e s .  B e t w e e n  1994  a n d  1998 , 39  s t a t e s  

a p p r o v e d  " p a t i e n t  p r o t e c t i o n  a c t s "  o r  " c o m p r e h e n s i v e  c o n s u m e r  

b i l l s  o f  r i g h t s "  a f f e c t i n g  m a n a g e d  c a r e .  E l e v e n  o f  t h o s e  w e r e  

a d o p t e d  i n  1998 . T h e  r e m a i n i n g  11 s t a t e s  h a v e  c o n s i d e r e d  s i m i l a r  

l e g i s l a t i o n .

M u c h  l e g i s l a t i v e  a c t i v i t y  i s  d r i v e n  b y  c o n s u m e r  c o m p l a i n t s .  

F o r  e x a m p l e ,  l e g i s l a t o r s  h e a r d  a b o u t  w o m e n  b e i n g  r e l e a s e d  f r o m  

h o s p i t a l s  l e s s  t h a n  24 h o u r s  a f t e r  d e l i v e r i n g  b a b i e s  b e c a u s e  m a n ­

a g e d  c a r e  p l a n s  w o u l d n ’t p a s ’ f o r  l o n g e r  

s t a y s .  U n d e r  t h i s  s o - c a l l e d  " d r i v e -  

t h r o u g h  d e l i v e r y "  p r a c t i c e ,  m o s t  

w o m e n  a n d  b a b i e s  d i d  f i n e ,  b u t  s o m e  

h a d  s e r i o u s  p r o b l e m s .  I n  t h e  f i r s t  y e a r  

a f t e r  t h i s  i s s u e  m a d e  h e a d l i n e s ,  27 
s t a t e s  e n a c t e d  l a w s  r e q u i r i n g  c o v e r a g e  

f o r  l o n g e r  s t a y s ,  t y p i c a l l y  48  h o u r s .

I n  C o l o r a d o ,  a  p e r s o n a l  s t o r y  c a m e  

f r o m  a  m o t h e r  w h o  a l s o  h a p p e n e d  t o  b e  

a  l e g i s l a t o r  a n d  c h a i r  o f  a  l e g i s l a t i v e  

h e a l t h  c o m m i t t e e .  D u r i n g  a  I 99S  m a n ­

a g e d  c a r e  h e a r i n g ,  s h e  t o l d  o f  h e r  d a u g h ­

t e r ,  " M a r c i a , "  w h o  w a s  d i a g n o s e d  w i t h  

u t e r i n e  c a n c e r  a t  a g e  3 0 . M a r c i a ' s  o l d e r  

s i s t e r  a l s o  h a d  t h e  d i s e a s e  a t  a  y o u n g  a g e ,  

r e s u l t i n g  i n  a  h y s t e r e c t o m y  s e v e r a l  y e a r s  

p r e v i o u s l y .  W i t h  M a r c i a ' s  d i a g n o s i s  a n d  

f a m i l y  h i s t o r y ,  h e r  d o c t o r  r e c o m m e n d e d  

B u t  h e r  h e a l t h  m a i n t e n a n c e  o r g a n i z a t i o na  f u l l  h y s t e r e c t o m y  

( H M O )  s a i d  " n o ,  i t  w o u l d  p a y  o n l y  f o r  a  p a r t i a l  p r o c e d u r e . ” a n d  c o n ­

t i n u e  t o  m o n i t o r  h e r  c o n d i t i o n .

Rh'linrd Conchi (oven henllli iitsuran.'t On SCSL nl llw Dfinet nrrh't. Sl.SL si,in 
SMI) Stauffer, Slnrln Rnlmns, nn,I/h i Inlnnoii Wilsoniontrihiii.t mnlninl nst.l in 
this oniric,
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** A l a s k a  a n d  K e n t u c k y  h a v e  d i r e c t  a c c e s s  o n l y  t o  c h i r o p r a c t o r s ;  

M a i n e  c o v e r s  o b / g y n  a n d  c h i r o p r a c t o r s ;  A r k a n s a s  a l s o  c o v e r s  

o p t o m e t r i s t s ;  C o l o r a d o ,  C o n n e c t i c u t ,  a n d  M o n t a n a  a l s o  c o v e r  

a d v a n c e  p r a c t i c e  n u r s e s  o r  m i d w i v e s  a n d  F l o r i d a  a n d  G e o r g i a  

a l s o  c o v e r  d e r m a t o l o g i s t s .

Source: Health Policy Tracking Service,
National Conference ol State Legislatures,

* S t a t e  h a s  a d o p t e d  a  v a r i a t i o n  o f  t h e  p r u d e n t  l a y p e r s o n  s t a n d a r d  I  

h h  =  b a n  o n  h e a l t h  p l a n  " h o l d  h a r m l e s s "  c l a u s e s ,  w h i c h  s h i f t |  

al l  l i a b i l i t y  t o  d o c t o r  o r  h e a l t h  f a c i l i t y  

e x p  =  a p p l i e s  t o  e x p e r i m e n t a l  t r e a t m e n t s  

M o t e :  In  s o m e  c a s e s ,  s t a t e  p r o v i s i o n s  a r e  c o n t a i n e d  in  r e g u l a ­

t i o n s  o r  a d m i n i s t r a t i v e  c o d e .



" I  b e l i e v e  l i l t -  H M O  m a d e  i t s  d e c i s i o n  b a s e d  o n  f i n a n ­

c i a l  c o n s i d e r a i i o n s  a n d  n o t  o n  w h a t  w a s  b e s t  f o r  M a r c i a . "  

a s s e r t s  h e r  i n f l u e n t i a l  m o t h e r .  S h e  b e l i e v  e s  l e g i s l a t o r s  p l a y  

a n  i m p o r t a n t  o v e r s i g h t  r o l e  t o  p r o t e c t  c o n s u m e r s .

A n o t h e r  i s s u e  m a k i n g  h e a d l i n e s  c o n c e r n s  a c c e s s  t o  

e m e r g e n c y  s e r v i c e s  u n d e r  m a n a g e d  c a r e  p l a n s .  W h e n  2 - 

v e a r - o l d  M i c h a e l  S i l \ , r  c r a c k e d  h i s  i i e a d  o p e n  o n  T h a n k s ­

g i v i n g  e v e  s e v e r a l  y e a r s  a g o ,  h i s  p a r e n t s  r u s h e d  h i m  t o  t h e  

n e a r e s t  e m e r g e n c y  r o o m ,  f i v e  m i n u t e s  a w a y .  T h e  c h i l d  

r e c e i v e d  t h r e e  l a y e r s  o f  s t i t c h e s  f r o m  a  p l a s t i c  s u r g e o n ,  h u t  

t h e  f a m i l y ’s  H M O  r e f u s e d  t o  p a y  t h e  S 560  b i l l  b e c a u s e  

M i c h a e l ’s  c a s e  d i d n ’t c o n s t i t u t e  a n  ’’e m e r g e n c y ’’ u n d e r  t h e  

p l a n .  N o r  h a d  h i s  p a r e n t s  c o n t a c t e d  t h e  H M O  f o r  p r i o r  

p e r m i s s i o n  t o  t a k e  h i m  t o  a  f a c i l i t y  o u t s i d e  t h e  n e t w o r k .

’’M y  s o n  w a s  g u s h i n g  b l o o d .  I w a s  s c a r e d  t o  d e a t h ,  a n d  

m y  h a n d s  w e r e  h o l d i n g  h i s  w o u n d  s h u t , "  r e p o r t s  

M i c h a e l ' s  m o t h e r .  " I t  c e r t a i n l y  w a s  a n  e m e r g e n c y  i n  m y  

m i n d ,  a n d  it  n e v e r  o c c u r r e d  t o  m e  t o  t a k e  h i m  t h e  4 0 - 

m i n u t e  d r i v e  t o  o u r  H M O ’s  c l o s e s t  e m e r g e n c y  c e n t e r  o r  t o  

c a l l  t h e m  u p .  G e t t i n g  m y  b a b y  i m m e d i a t e  h e l p  w a s  a l l  

l h . i t  w a s  o n  m y  m i n d . "

I n  r e s p o n s e  t o  s i m i l a r  c a s e s ,  m o r e  t h a n  M) s t a t e s  h a v e  

i m p l e m e n t e d  " p r u d e n t  l a y p e r s o n "  s t a n d a r d s  t o  m a k e  g e t ­

t i n g  e m e r g e n c y  c a r e  e a s i e r .  S u c h  l a w s  r e q u i r e  p l a n s  t o  

c o v e r  e m e r g e n c y  c a r e  i f  r. ’’p r u d e n t  l a y p e r s o n "  b e l i e v e s  

t h a t  i m m e d i a t e  t r e a t m e n t  is  n e e d e d .

P e r s o n a l  s t o r i e s  s u c h  a s  M a r c i a ’s.  M i c h a e l  s  a n d  o t h e r s  

m a d e  m a n a g e d  c a r e  a  t o p  c o n s t i t u e n t  i s s u e  l o r  m a n y  s l a t e  

l e g i s l a t o r s  i n  t h e  1990s .  W i t h  l i v e s ,  l i v e l i h o o d s  a n d  v o t e s  

a l  s t a k e ,  s t a l e s  a c t e d  d e c i s i v e l y .  A m o n g  t h e  50  s t a t e s ,  

n e a r l y  900  l a w s  p a s s e d  t h a t  a i l e d  m a n a g e d  c a r e ,  a c c o r d ­

i n g  t o  X G S I . ’s  H e a l t h  P o l i c y  I r a c k i n g  S e r v i c e  ( I I P I S ) .

PRO-CONSUMER LEGISLATION
S t a l e  l a w s  a d d r e s s i n g  t h e s e  i s s u e s  h a v e  n o t  f o l l o w e d  

a n y  s i n g l e  m o d e l  a c t .  a l t h o u g h  i n s u r a n c e  r e g u l a t o r s ,  

p h y s i c i a n s  a n d  c o n s u m e r  a d v o c a t e s  h a v e  c i r c u l a t e d  s e v ­

e r a l  s u c h  e x a m p l e s .  I n  l a d  n o t  a l l  w e r e  h i g h  v i s i b i l i t y  

p a c k a g e s .  M a n y  o l  t h e  900  s t a t e  l a w s  a d d r e s s e d  p a r t i c u l a r  

i s s u e s  r e p o r t e d  b y  c o n s u m e r s  n e g o t i a t i n g  t h e  m a n a g e d  

c a r e  s y s t e m ,  s u c h  a s  g a i n i n g  a c c e s s  t o  a  s p e c i a l i s t ,  b e i n g  

l u l l y  i n f o r m e d  o l  m e d i c a l  o p t i o n s ,  g e t t i n g  c o v e r a g e  f o r  

e m e r g e n c y  r o o m  s e r v i c e s ,  o b t a i n i n g  4 8 - l u i u r  h o s p i t a l  

c o v e r a g e  f o l l o w i n g  b i r t h  f o r  m a t e r n i t y  c a s e s ,  r e c e i v i n g  

a d e q u a t e  h o s p i t a l  c o v e r a g e  f o r  m a s t e c t o m i e s ,  a p p e a l i n g  a  

d e n i a l  o f  c o v e r a g e  l o r  a  s p e c i f i c  s e r v i c e  o r  p r o c e d u r e ,  o r  

e v e n  j u s t  k n o w i n g  w h a t  i s  c o v e r e d .

A l o n g  t h e  w a y ,  l e g i s l a t u r e s  a l s o  h a v e  a d d r e s s e d  s t r u c ­

t u r a l  a n d  f i n a n c i a l  i s s u e s  n o t  a s  v i s i b l e  t o  t h e  i n d i v i d u a l  

c n r o l l c e .  T h e s e  i n c l u d e :  r e q u i r i n g  c o n s u m e r  " r e p o r t  

c a r d s , "  r e q u i r i n g  a l l  H M O  m e d i c a l  d i r e c t o r s  t o  h e  

l i c e n s e d  M D s ,  a l l o w i n g  m o r e  p r o v i d e r s  t o  j o i n  h e a l t h  

p l a n s ,  r e q u i r i n g  a d v a n c e  n o t i c e  w h e n  t e r m i n a t i n g  d o c ­

t o r s  a n d  o t h e r  p r o v i d e r s  a n d  r e q u i r i n g  p r o m p t  p a y m e n t  

f o r  d o c t o r s  o r  s p e c i a l i s t s .

M a n y  o f  t h e s e  r e c e n t  l a w s  e x p a n d  s t a t e  a u t h o r i t y  n r  

m a n d a t e  a d d i t i o n a l  a c t i o n  o r  s e r v i c e s .  H o w e v e r ,  a t  t h e

S O M E  S T A N D A R D  F E A T U R E S

A fter five years of state actions some dear trends have emerged for man­
aged care. At least 20 states have enacted laws with these requirements:

♦ Any willing provider In response to complaints that consumer want to use 
a local drug store, 22  states require thatmanaged care organizations allow any 
pharmacy to be 
or other providers
♦ Bans on gag clauses: Torty-srxstatesivave laws prohibiting any agreement 
that limits doctors' ability to inform patients of treatment opbortsiljespetially if 
some choices may cost the msurer moreiAO^iOederaliavtnoyirbam gag 
dauses for Medicaid and Medicare-managed iare.^T
♦ Bans on flnandal Incentives: JwenbHtvro staterprohibhTamanaged fcafe1. ■  ... rfw?plan from

♦ Direct access to  wbijitii*s health spedallrtsr Thl^ w ixstat^naT he Dis 
trict of Columbia*now allow women :

• v - ■- ■! '• ■ -.>• ■ ••••
♦ Hospital stay a fter childbirth: Forty-three states require reimbursement for.: 
(typically).at least a 48^ur.matemi^_stay. Afederal Uwjequiring covesagefor 
a 48;hour.stayitpok
♦ Independent r e v le w 'o i f ^ e n la l s i^ ^ ^ - b Q & ^ te '^ ^ ^ C ^ r ia 'o f - '• ;• T.-.r • • •. 'V ’ -ct." ' -Columbia now require an independent panel to  evaluate the.validity of denied

■ ■■ .. - ,  - A  ,- *■-*'. „ .care. Once opposed as too costly by the managed care industry, tresJdea now is. 
embraced as a 
tion actually urged
Aetna, the nation's largest managed care company, hasannounc&HwUlwliih- * 
tarily allow such appeals for enrollees in30 states, as of Junei B0^15[9Xvln addh 
tion, all 50 states require some form of intemal appeal fondaiials irfjart^ - 5  -?
♦ Prudent layperson s tand ard  fo r em ergencies: Thiily-werstatelaws 
specify automatic coverage for emergency.medical conditiorisj^bf sufficient 
severity, including severe pain, that a prudent layperson, who {xuseroan aver­
age knowledge of health and medicine, could reasonably expectttieaj»»Ke of 
medical attention to result in placing the person's health in j e u p a n ^ ^ ^ '7';: •
*t Financial standards and licensing: All 50 states provide for structural reg­
ulation of managed care organizations, usually requiring a'-certrficattofauthor- 
i'.y" to operate, finandal solvency standards, periodic reporting and filing of oper- 
ationalplans. • >  *

s a m e  l i m e ,  t h e  l e g i s l a t i v e  s p o n s o r s  g e n e r a l l y  m a d e  ii c l e a r  

t h a t  t h e y  d i d  n u t  i n t e n d  t o  r e s t r i c t  e n r o l l m e n t  o r  h u r t  t h e  

g r o w t h  o f  m a n a g e d  c a r e  p l a n s .  I n  f a c t ,  s o m e  w o u l d  s a y  

t h e  p r o - c o n s u m e r  r e g u l a t i o n s  m a y  w e l l  m a k e  H M O s  

m o r e  a c c e p t a b l e  a n d  u l t i m a t e l y  m o r e  p o p u l a r .

W i t h  a l l  t h e s e  l a w s  i n  e f f e c t ,  l i a s  m a n a g e d  c a r e  f i n a l l y  

b e e n  " m a n a g e d ? "  I o r  1999 , m a n y  l e g i s l a t o r s  w o u l d  a n s w e r ,  

" N o  w a y ! "  A n  H I ’T S  s u r v e y  o l  l e g i s l a t o r s  a c t i v e  i n  h e a l t h  

i s s u e s  c o n d u c t e d  i n  D e c e m b e r  i n d i c a t e s  t h a t  m a n a g e d  c a r e  

i n  g e n e r a l  is s t i l l  a  p r i o r i t y  i n  a l l  5d  s t a t e s  a n d  D . C .  “

O t h e r s  w o r r y ,  h o w e v e r ,  t h a t  o v e r r e g u l a t i o n  o f  m a n ­

a g e d  c a r e  p l a n s  m a y  d e f e a t  t h e i r  v e r y  p u r p o s e .  W h i l e  t h e  

h o r r o r  s t o r i e s  m a k e  t h e  h e a d l i n e s ,  t h e  r e a l i t y  i s  t h a t  m a n ­

a g e d  c a r e  h a s  b e c o m e  a w a y  o f  l i f e  f o r  m o s t  A m e r i c a n s ,  A t  

l a s t  c o u n t ,  m o r e  t h a n  160 m i l l i o n  p e o p l e  w e r e  e n r o l l e d  i n  

s o m e  f o r m  o f  m a n a g e d  c a r e .  T h e s e  p l a n s  a p p e a r  t o  s e r v e  

t h e  n e e d s  o f  m a n y  e n r o l l e e s ,  e s p e c i a l l y  t h o s e  w i t h  f e w

.lw ..*•* ‘i . MA»C» I***-
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A s the managed care debate evolves in the media and on the floor of state 
legislatures, new (some might say far-reaching) provisions have been 

enacted by selected states:
♦ The right to  sue your HMO: Texas is the first state to enact an 'insurer liabil­
ity' provision that holds health maintenance organizations liable for health treat­
ment decisions. Missouri used another approach by repealing an earlier law pro­
hibiting the'corporate practice of medicine.' Health plans decry right to sue 
provisions and say they will prompt premium increases of up to 10 percent; in 
addition federal law limits the reach of states' authority. However, 31 states 
reported that this is a legislative issue for 1999.
♦  Report cards: In an effort to assist consumers in choosing a plan, 11 states now 
require publication of an evaluation booklet, commonly called a "report card." In 
Vermont, for example, the public report card will measure how weli plans are com­
plying with about 60 selected state laws and regulations. 'Ultimately it will be a 
great tool for consumers," noted William Little of Kaiser Permanente, Vermont's 
largest HMO.
♦ Specialists as primary d o c to r For people with a single chronic health prob­
lem, the usual procedure of calling a primary care provider first can be frustrating 
and unproductive. In 1998, Indiana, Kentucky, New Mexico and Pennsylvania 
joined New jersey, New York and Texas in allowing an enrollee to select a specialist 
(such as a neurologist, a mental health provider or a cancer specialist) to be their 
main provider.
♦ Medical director requirem ents: Some managed care organizations' chief 
officers have business degrees rather than medical credentials. In the past two 
years, 18 states have established specific qualifications and responsibilities for HMO 
medical directors; most require a current in-state medical license. Several states 
make such directors "responsible for treatment policies...of the carrier," which 
means they could be legally liable for actions of their staff.
♦ Consumer assistance/ombudsman programs: Over a dozen states estab­
lished ombudsman programs for Medicaid managed care. Now California, Maine 
and Vermont have la"r ched such publicly funded advocacy programs for private 
market enrollees, and other states are looking closely at thesa examples.

m a j o r  h e a l t h  p r o b l e m s .  . A n d  t h e y  d o  s o  w i t h  f e w e r  

c o m p l a i n t s  t h a n  m o s t  p e o p l e  b e l i e v e .

S o m e  l e g i s l a t o r s  a r e  l o o k i n g  f o r  a  m i d d l e  g r o u n d .  " Y e s .

I b e l i e v e  s o m e  r e g u l a t i o n  is  n e c e s s a r y ,  b u t  w e  d o n ' t  w a n t  

t o  d r i v e  H M O s  o u t  o f  b u s i n e s s . "  s a y s  R e p r e s e n t a t i v e  

G r e g g  U n d e r h e i m .  c h a i r  o f  t h e  W i s c o n s i n  

A s s e m b l y  H e a l t h  C o m m i t t e e .  H e  a d d s ,  

" S o m e  I I M O s  b e h a v e  v e r y  a p p r o p r i a t e l y .  

C l e a r l y  t h e r e  a r e  s o m e  b a d  a c t o r s  i n  t h e  

H M O  i n d u s t r y  a n d  t h e y  a r e  m a k i n g  t h e  

Rcsiesenijtive e n v i r o n m e n t  m o r e  d i f f i c u l t  f o r  t h o s e  w h o  

underheim h a v e  o p e r a t e d  e t h i c a l l y  a n d  e f f i c i e n t l y . "

u i i c o m m  " i t  w a s  r e a l l y  t h e  p r i v a t e  e m p l o y e r  w h o

c a u s e d  t h e  r a p i d  g r o w t h  o f  m a n a g e d  c a r e  o v e r  t h e  l a s t  

d e c a d e , "  s a y s  J o h n  I g l e h a r t .  f o u n d i n g  e d i t o r  o f  Ih .ilth  
A t'tlm .  a  l e a d i n g  n a t i o n a l  j o u r n a l .  " I t  w a s n ' t  r e a l l y  u n t i l  

t h e  p r i v a t e  s e c t o r  c a m e  a l o n g  w i t h  t h e  p r i v a t e  e m p l o y e r ' - ,  

c o n t r i b u t i o n  a n d  d e c i d e d  t h a t  r a t h e r  t h a n  p u t  i t  i n t o  

i n d e m n i t y  i n s u r a n c e ,  w h i c h  w a s  u n c o n t r o l l e d  a t  t h a t  

p o i n t ,  t h e y  w o u l d  m o v e  i n t o  m a n a g e d  c a r e .

" S o  w e  s h o u l d  r e m e m b e r  t h a t  t h e  c o n f l i c t  a m i  t h e

c o m m o t i o n  r e a i h  i s n ' t  a  c o n s e q u e n c e * : g o v e r n m e n t a l  

a c t i o n  . . . g o v e r n m e n t s  v w  a i l  l i k e  :  * k i c k  a r o u n d :  i t  

r e a l l y  w a s  a  r e s u l t  o f  p r i v a t e  d e c i s i o n  m a k i n g  "  h e  s a w

MANAGED CARE HERE TO STAY
A g r e e  o r  d i s a g r e e ,  p o l i c y m a k e r s  r e c o g n i z e  t h a t  

m a n a g e d  c a r e  is  h e r e  t o  s t a y .  T h e  b u s i n e s s  communttv 
a c c e p t s  t h e  a n a l y s i s  o f  h e a l t h  l e a d e r s  s u c h  a s  S t a n f o r d  

U n i v e r s i t y ' s  O r .  A l a i n  E n t h o v e n  t h a t  m a n a g e d  c a r e  

h a s  t h e  b e s t  c h a n c e  o f  i n c r e a s i n g  a c c e s s ,  i m p r o v i n g  

q u a l i t y  a n d  m o d e r a t i n g  t i l e  r a t e  o f  i n c r e a s e  i n  h e a l t h  

c a r e  c o s t s .

F o r  p r i v a t e  e m p l o y e r s  a n d  g o v e r n m e n t s  a l i k e ,  t h e  

b i g g e s t  H M O  s u c c e s s  s t o r y  is  c o s t  s a v i n g s .

" T h e  r o l e  o f  m a n a g e d  c a r e  i s  t o  a t t a c k  u n n e c e s s a r y  

a n d  i n a p p r o p r i a t e  c o s t s , "  s a y s  S t e p h e n  d e  M o n t -  

m o l l i n ,  v i c e  p r e s i d e n t  o f  A V M o d  H e a l t h  I ' l a n  o t  

F l o r i d a ,  a  m a n a g e d  c a r e  p l a n .  " D o u b l e  d i g i t  i n f l a t i o n  

c a u s e d  m i l l i o n s  t o  l o s e  a c c e s s  t o  a f f o r d a b l e  h e a l t h  

c a r e  i n s u r a n c e . ” h e  e m p h a s i z e s ,  " I n  | 9 S S ,  t h e  a v e r a g e  

p e r  e m p l o y e e  c o s t  t o r  m e d i c a l  h e n e l i t s  i n  t h e  U n i t e d  

S t a t e s  s h o t  u p  I S . h  p e r c e n t :  i n  I . m o t h e r  I n . 7 
p e r c e n t :  i n  I '•>*•>(i. u p  I ' . I  p e r c e n t :  i n  ' l M u p  12.1 p e r -  

c e m .  W i t h  m a n a g e d  c a r e ,  t h e s e  f i g u r e s  h a v e  b e e n  

r e d u c e d  d r a m a t i c a l l y ,  w i t h  i n c r e a s e s  b e l o w  2 p e r c e n t  

f o r  I ‘*9 8 . I n  19 97 . p r e m i u m s  a c t u a l l y  d e c r e a s e d  b y  

I ..5 p e r c e n t . "

C i t i n g  s e v e r a l  n a t i o n a l  a m i  l o c a l  p o l l s ,  d e  M o n t *  

m o l l i n  a l s o  s a y s  t h a t  m o s t  A m e r i c a n s ,  i n c l u d i n g  t h o s e  

e n r o l l e d  i n  m a n a g e d  c a r e  p l a n s ,  a r e  s a t i s f i e d  w i t h  t h e i r  

h e a l t h  c a r e  c o v e r a g e ,  l i e  a l s o  w a r n s  t h a t  b u r d e n s o m e  

r e g u l a t i o n s  w i l l  r e s u l t  i n  h i g h e r  c o s t s ,  a n d  t h a t  t h e  

a l t e r n a t i v e  t o  a  m a n a g e d  c a r e  s y s t e m  o l t e n  i s  " u n c o o r ­

d i n a t e d  c a r e .  D o n ' t  p u t  t h e  e n t i r e  m a n a g e d  c a r e  s y s ­

t e m  a t  r i s k  i n  t h e  a b s e n c e  o f  c o n c l u s i v e  e v i d e n c e  t h a t  

t h e r e  i s  s o m e  s y s t e m i c  p r o b l e m . "

A SYSTEMIC PROBLEM?
O t h e r s  b e l i e v e  t h e r e  is  a  s y s t e m i c  p r o b l e m .  " I h e  U .S .  

h e a l t h  c a r e  s y s t e m  i s  i n  c h a o s , "  a s s e r t s  T e d  L o w e r s ,  a  

v i c e  c h a i r  o f  t h e  A m e r i c a n  M e d i c a l  A s s o c i a t i o n ’s  e x e c u ­

t i v e  c o m m i t t e e .  " A  l o t  o f  t h e  s a t i s l a c t i o n  s t a t i s t i c s  t h a t  

y o u ' v e  s e e n  a r e  f r o m  p e o p l e  w h o  p r o b a b l y  h a v e  n o t  

u s e d  t h e  h e a l t h  c a r e  s y s t e m — w h o  h a v e  n o t  h a d  a n y  

c h a n c e  t o  k n o w  w h e t h e r  i t  w o r k s  o r  d o e s n ' t  w o r k .

" F o r  e x a m p l e ,  i t  y o u  l o o k  a t  m e n t a l  h e a l t h  c a r e ,  o n l y  

7 p e r c e n t  o f  A m e r i c a n s  u s e  t h o s e  b e n e f i t s ,  S o  i f  y o u  

l o o k  a t  y o u r  s a t i s f a e t i o * :  q u e s t i o n n a i r e ,  y o u ' d  s a y  

y o u ' r e  s a t i s t i e d  w i t h  y o u r  m e n t a l  h e a l t h  c o v e r a g e ,  e v e n  

il y o u  h a v e n ’t u s e d  i t , "  h e  p o i n t s  o u t .

M a n y  p e o p l e  a r e n ' t  a w a r e  o f  t h e  i n n o v a t i v e  t h i n g s  

I I M O s  d o .  d e  M o n t m o l l i n  c o u n t e r s .  C o m m e n t i n g  o n  

t h e  H e l e n  H u n t  c h a r a c t e r  a n d  h e r  a s t h m a t i c  s o n .  h e  

s a y s ,  T h e  i r o n y  i s  t h a t  m a n y  H M D s  h a v e  b e e n  p i o n e e r s  

i n  p u t t i n g  t o g e t h e r  c o m p r e h e n s i v e  a s t h m a  p r o g r a m s  

t h a t  h e l p  c h i l d r e n  c o n t r o l  t h e i r  sv m p t o m s  a n d  r e d u c e

*1 I’Hlittlliil "’I /'*•
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W H A T  ELSE TO  LO O K  FO R  IN  1 9 9 9
♦ H igher p rem ium s: After several years of almost level rates 
charged to employers and consumers, premiums are headed up. 
The latest survey, released in |anuary, confirmed HMO premiums are 
rising 8 percent to 10 percent this year, the largest jump sinrc i 993 
(the year of President Clinton's national health reform proposal). At 
the same time, traditional indemnity health insurance rates also are 
rising 8 percent, but HMO premiums remain about 20 percent 
cheaper.

However, copayments and deductibles will become Kghei and more 
widespread, as many employers seek ways to continue health benefits 
for employees without footing the entire bill. Some state regulators 
may again examine the possibility of capping certain insurance rates.

In the private market, the Midwest Business Group, representing 
110 large employers in 11 midwestern states, is "strongly encourag­
ing members to hold the line on premium renewals and to consider 
tactics such as freezing enrollment in plans where there are large rate 
increases, raising copayments and deductibles for employees, and 
warning employees that more drastic changes might be contem­
plated," according to Larry Boress, the group's vice president.
♦ Prescription costs: Most analysts, including the federal Health 
Care Financing Administration (HCFA), say the main cause of 1999 
rate increases is pharmaceutical prices, which are up about 17 per­
cent sine*1 last year. Perhaps that's why 24 legislatures say they will 
look more closely at drug costs, either through regulating formularies 
and generic substitutes or acknowledging special drug copayments.
♦ Slow-down of governm ent program enrollment: After almost 
a decade of enthusiasm for enrolling Medicaid consumers in managed 
care, the focus is shifting. There is more emphasis on enforcing the 
rights of consumers, as well as legislative studies and audits to deter­
mine if cost savings are real, and if they can continue. Meanwhile, a 
push to enroll Medicare recipients in managed care collapsed in a high- 
visibility dispute between HCFA and managed care organizations about 
reimbursement rates. HMOs in 29 states announced they were pulling 
out of the Medicare market, affecting over 450,000 seniors. This dis­
pute may fuel state legislative oversight hearings and investigations, 
although the resolution remains under federal jurisdiction.
♦ Direct contracting: Many large employers and some smaller ones 
are watching very closely an experiment in Minneapolis-St. Paul. A

business consortium has pooled resources to contract directly with doc­
tors and hospitals to provide health care, effectively bypassing HMOs. 
Policymakers in some other states may conduct their own studies to 
determine how direct contracting might work in their regions.
♦ Voluntary im provem ents: The American Association of Health 
Plans is putting its faith in improving quality and in convincing con­
sumers that new regulatory burdens will make things worse, say> 
Karen Ignani, trade association president and corporate executive offi­
cer. She expects a "continued evolution" that puts consumers in the 
driver's seat by giving them more choice of providers and benefits. 
However, legislators remain skeptical. As Massachusetts 
Senator Mark Montigny, chair of the Senate Ways and 
Means Committee and chief sponsor of a 1999 consumer 
rights bill, notes: "Health care decisions are now driven by 
third party money managers, obsessed with the bottom 
line. A comprehensive managed care reform bill will s^ or
restore the provider-patient relationship and ensure qual- Monnony
ity health care delivery at reasonable cost. Angry con- 
sumers will demand reform in 1999 and we must act with an aggres­
sive bill that puts patients first."
♦ Health vouchers: Some private sector employers are proposing a 
simplified voucher system, providing each employee with a standard­
ized monthly payment. This could get employers out of the health deci­
sion business in which they have to preselect a limited list of health 
plans. However, some policymakers question whether the average 
employee will be able to pick up the remaining costs, especially of fam­
ily coverage. Expect to see some state interest in either encouraging or 
further regulating such arrangements.
♦ Congressional action. Both parties in Congress and the Clinton 
administration have said "patient protection" is a top priority for 
1999. In the wake of last year's debate over sharply differing bills, key 
questions are not yet resolved: Will a new federal law replace or pre­
empt existing state laws, especially when the state law is stronger? 
Will it fully cover other insurance plans that now are outside state 
regulatory authority?

'The future of state regulation of insurance hangs in the balance 
of the ongoing debate on regulating managed care," notes Joy John­
son Wilson, director or NCSL's Health Committee.

(Continued from pa$e 18)
the need for emergency hospitalizations."

In fact, says de Montmollin, the most noteworthy 
thing about the movie scene is that a single waitress in a 
diner has health insurance for her son at all. "Wow, that's 
fabulous—fewer than half the women in her situation 
have any access to coverage," he says.

Rising costs make it harder for businesses and govern­
ments alike to provide coverage for the nearly 44 million 
Americans who remain uninsured. Managed care has 
been touted as a way to save money that can be used to 
cover additional people. However, the numbers of unin­
sured have increased in the past 10 years.

Compared to other insurance, "HMOs generally offer 
more benefits, including coverage for prescription drugs.

and fewer deductibles and copayments," notes William 
Falk of Towers Perrin, a research firm in Chicago. He 
expects most employers to stick with HMOs. They are 
"still an attractive alternative.''

But striking a balance between consumer protections 
and micromanagement remains a challenge.

CONSUMERS NEED HELP
Establishing publicly funded consumer assistance or 

"ombudsman" programs may be one way to address con­
sumer needs without overregulating managed care plans.

"The public is very confused," says Ron Pollack, execu­
tive director of Families USA, a consumer advocacy group. 
He says the managed care backlash comes from a variety 
of factors. "I think people clearly do not understand
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Die ASI Spring Meeting is your Capitol-to-Capilol 
Connection. Through this forum, both legislators :uid staff 
come together to discuss issues and ideas, With eight 
standing committees and a task force. ASI members 
address many topics:
• children, families and health
• communications and information polity
• criminal justice
• economic and cultural development
• education
• fiscal, oversight and intergovernmental affairs
• legislative effectiveness
• science, energy and environmental resources
• redistricting

You do not need to be a committee member to attend 
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O RD ER THESE NCSL REPO RTS:
— Health Care Legislation, 1997 (#6669) and 1998 (#6674) edi­
tions.
— 7999 State Health Care Priorities by the Health Policy Tracking 

Service (#3029).
— Issue Brief: Comprehensive Consumer Rights Bills, by the Health 

Policy Tracking Service (#0233).
— Major Health Care Policies: 50 State Profiles, 1998 (#3027).
—  Also check out NCSL's Health Care Web index: . 

www.ncsl.org/programs/health/hc

For NCSL publications call the Marketing Department at (303) 
830-2054. The Health Policy Tracking Service material is also 
available from Jeff Strandberg in NCSL's Washington, D.C., 
office: (202) 624-8695.

today what their choices are, what their rights are and how thev can 
claim those rights. To the extent that we re really going to addiess 
the core ol people’s problems or concerns, we need to provide some 
specific assistance to consumers."

Pollack says consumer assistance programs would give people mlor- 
mation about plans, help them understand their choices and rights, 
answer quest ions through free phone access, and help those who want 
to lilean appeal, lie also says that such programs can help the managed 
care plans, employers and regulators. " I hey can provide a basis lor get­
ting quick information about what the problems are that arise as our 
health care system changes.

"A ’patients bill ol rights’ should not dictate clinical decisions or 
redesign health henelits packages.” Pollack says. ’’Hut such state l.ius 
are very important because they help to ensure that patients get the 
care they need, when they need it. And they give patients and pits si- 
cians elleciivc tools to light HMOs' wrongltil denials and delavs ol 
care," lie explains.

THE FUTURE
Evidence points to continued lively and high visibilm dehaie 

about managed care, including new state laws, relieved congressional 
debate and more indepth studies ol the ellect of the recent state laws.

"V tat will eventually shake out as the health care system in tin- 
next entury likely will In- a muddle ol market, policy, regulatory 
and rolessionally driv en solutions," says Edward O’Neil, director ol 
the* C mer for the Health Professions at the University of California.

"Sc h pluralistic approaches are typically the American way of 
doing things. The best solutions occur when we are clear about our 
aims and use the sarious vehicles of market, polio- and professions to 
implement what we desire. But in this case, we not have tin- capac­
ity to generate a community or public definition of aim. Until we find 
a genuine voice for the varied interests in health care, we are likely to 
continue to suiter the cacophony of competing interests clashing 
over the S 1.1 trillion that is lu-alth care in America, and to blame 
managed care for it all." *•

MARC*- I*"*

http://www.ncsl.org/programs/health/hc
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13 April, 2000

Representative Eldon Mulder .
Co-Chair, House Finance Committee 
State Capitol, Room 507 
Juneau* AK 99801-1182

Representative Gene Therriault 
Co-Chair, House Finance Committee 
State Capitol, Room 511
Juneau, AK 99801-1182

*
Re:, HB211 . . .* ..

Dear Representatives Mulder and Therriault, ,

This morning we had a lengthy and fruitful conversation with Representative Rokeberg 
regarding HB211. In the absence of any other changes, if an exemption for selMnsured 
plans is incorporated into the bill, any definition of'‘medical necessity" is eliminated, and 
pending resolution of one other contract issue that Representative Rokeberg agreed to 
research, we can recommend HB211 to our customers.

Thank you for your consideration. .

Associated General Contractors of Alaska 
Mechanical Contractors of Anchorage 
Mechanical Contractors of Fairbanks 
Steel Erectors Associations 
National Electrical Contractors 
Alaska Hotel and Motel Association •
Members of the Labor and Commerce and Judiciary Committees 

- Alaska State AFL-C10 
Alaska Electrical Health & Welfare Fund 
Alaska UFCW Trust 
Alaska Teamsters Welfare Trust
All Labor Organizations Sponsoring Health 81 Welfare Plans 
Anchorage Chamber of Commerce 
Brady & Company Clients
Health Care Cost Management Corporation of Alaska

Senior Vice President

cc: Representative Rokeberg • •

Telephone: 907/276-5617 • Fen 907/176-6292 or 907/276-6304
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s k a  S t a t e  M e d i c a l  A s s o c i a t i o n
4107 Laurel Street.  Anchorage. Alaska 99508 • (907) 562-0304 • (907) 561-2063 (fax)

A piil 12, 2000

Honorable Gene Thcmault 
Co-chair, House Finance Committee 
House o f Representatives 
State Capital, Room 511 
Juneau, Alaska 99811-1182

RE: CS HB 211— Alaska’s Patients’ B ill o f Rights

Dear Representative Therriault:

CS HB 211 (version “W ” .) contains some significant protections for Alaska's patients. However, the job is not yet 
completed. Two mqjor issues remain— managed care entity accountability (“liability issue’’) and die issue 
pertaining to the definition o f “medical necessity’’ with its impact on the external appeal mechanism and with 
liability.

Given die short time remaining in this session and the complexity o f the above two issues; ASM A feels that those 
two issues cannot receive die amount o f  attention warranted for the Legislature to make a reasoned policy decision. 
A SM A  also is very aware that Congressional action is expected on die “National” Patient’s B ill o f Rights (with sucb 
action possibly having an impact on what may or may not be adopted in Alaska). Therefore, it is ASM A’s intent to 
come back to the Legislature early in the next sersim with separate legislation pertaining to those issues. Although, 
ASM A  feels that the ERISA pre-emption o f (be various stoics regulating “quality o f care" issues has been 
significantly narrowed thrc ugh recent court decisions, it is expected that the “National" Patient's Bill o f Rights will 
directly address that issue.

So, therefore, A S M A  supports CS HB 211 version “W ”, as on balance it provides important patient protections, but 
the issues o f "liability" and “medical necessity" still need to be addressed by the Legislature in the next session.

Thank-you for all the work you, and your committee, have done on this important legislation.

Sinceiny,

BY: Peter Lawrason, M D , President
FOR: The Ah^ka State Medical Association

Ians
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A la s k a  P h y s ic ia n s  & S u r g e o n s ,  In c .
4120 Laurel Street, Suito 206 

Anchorage, Alaska 99508 
Phone: 561-7705 Fax: 561-7704 

E-mail; akphys@alaska.net

The Honorable Gene Therriault 
Alaska State House of Representatives 
Room 511, State Capitol Building 
Juneau, Alaska 99811

Dear Representative Therriault:

Alaska Physicians & Surgeons supports version W. of House Bill 211. However, 
we have concerns about supporting a bill that does not have a definition of 
“medical necessity” nor contains a section regarding civil liability of managed 
care entities.

By supporting this version of HB211, we are not waiving our commitment to 
enact into law these two provisions. Given that there are only a few weeks of 
session left, we will pursue enacting these sections in separate legislation next 
year.

We look forward to working with you in the future to resolve the important issues 
left out of HB211.

April 12, 2000

Sincerely,

Executive Director 
Alaska Physicians 8c Surgeons

mailto:akphys@alaska.net
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Blue Cross
Blue Shield of Alaska
A Premera Health Plan

JacX C. McRae p.O. Box 327
Senior Vico President Seattle, Washington 98111-0327

April 14,2000

The Honorable Norman Rokeberg 
Chair, House Labor & Commerce Committee 
State Capitol, Room 24 
Juneau, AK 99801-1182

BY FAX: 907/465-2040 (1 page)

Dear Chairman Rokeberg:

I want to take this opportunity to thank you for the hours 
of time you have devoted to the goal of passing a Patients' Bill 
of Rights. Your tenacity on this issue brought together the 
diverse parties that hammered out the present HB 211.

Blue Cross Blue Shield of Alaska supports version W of 
HB 211 with some minor changes, which we have discussed 
with your staff. I do not see that these changes would in any 
substantive way detract from the goals of HB 211.

We are looking forward to working with you as HB 211 
goes to the Senate, and if we can be of assistance, please don't 
hesitate to contact us.



Re: ERISA

Subject: Re: ERISA
Date: Fri, 15 Oct 1999 22:18:52 -0800 

F rom : bob_lohr@dced.state.ak.us (Bob A Lohr)
To: Janet Seitz <Janet_Scitz@legis.state.ak.us>, Bob_Lohr@dced.statc.ak.us

The fe d e ra l Employee R e tirem en t Income S e c u r i ty  Act o f 1974, 29 
U .S.C . 1001 e t  seq  (ERISA) com prehensively  r e g u la te s  empoyee 
p en s io n  and w e lfa re  p la n s .  An employee w e lfa re  p la n  o r  w e lfa re  
b e n e f i t  p la n  i s  d e f in e d  as one th a t  p ro v id e s  to  em ployees 
m ed ica l, s u r g ic a l ,  o r  h o s p i ta l  c a re  o r  b e n e f i t s ,  o r  b e n e f i t s  in  
th e  ev en t o f s ic k n e s s , a c c id e n t ,  d i s a b i l i t y  o r  d e a th . Employer 
may p ro v id e  th e se  b e n e f i t s  by p u rc h a s in g  in su ra n c e  o r  by 
s e l f - in s u r in g .  A cco rd in g ly , any p la n  th a t  m eets t h i s  f e d e ra l  
d e f in i t io n ,  w hether i t  i s  in s u re d  o r  n o t, i s  covered  by ERISA, 
ex cep t p la n s  fo r  governm ents, ch u rc h es , w o rk e rs ' com pensation 
b e n e f i t s ,  o r  an unfunded ex cess  b e n e f i t  p la n .

Under ERISA, un ifo rm  p ro c e d u ra l s ta n d a rd s  a re  e s ta b l is h e d  
c o n c e rin in g  r e p o r t in g ,  d i s c lo s u r e ,  and f id u c ia r y  r e s p o n s i b i l i t y  
f o r  w e lfa re  and p en sio n  p la n s . ERISA does no t r e g u la te  th e  
s u b s ta n t iv e  c o n te n t o f w e lf a r e -b e n e f i t  p la n s .  As a r e s u l t ,  ERISA 
c o n ta in s  a lm ost no f e d e ra l  r e g u la t io n  o f th e  term s o f b e n e f i tp l a n s . 
On th e  o th e r  hand, ERISA does c o n ta in  b road  preem ption  
p ro v is io n s  to  d e c la re  th a t  ERISA su p e rsed es  any and a l l  s t a t e  
law s in s o f a r  as th e y  may now o r  h e r e a f t e r  r e l a t e d  to  any employee 
b e n e f i t  p la n . T h is p reem ption  p ro v is io n  i s  s u b s ta n t i a l ly  
q u a l i f i e d  by th e  " in su ra n c e  sa v in g  c la u s e " , which s t a t e s  th a t  
n o th in g  in  ERISA s h a l l  be c o n s tru e d  to  exempt o r  r e l i e v e  any 
p e rso n  from any lav/ o f any s t a t e  th a t  r e g u la te s  in su ra n c e , ex cep t 
th a t  a employee b e n e f i t  p la n  may n o t be deemed to  be an in su ra n c e  
company fo r  th e  p u rp o ses  o f any s t a t e  law p u rp o r tin g  to  r e g u la te  
in su ra n c e  com panies.

The U nited  S ta te s  Supreme C ourt has h e ld  th a t  s t a t e  mandated 
b e n e f i t  laws as a p p lie d  to  in su ra n c e  companies s e l l i n g  in su ra n c e  
to  b e n e f i t  p la n s  a re  laws th a t  r e g u la te  in su ra n c e  and a re , 
th e r e f o r e ,  saved from ERISA p reem p tio n . But th e se  same mandated 
b e n e f i t  laws a re  preem pted w ith  r e s p e c t  to  s e l f - in s u r e d  b e n e f i t  
p la n s ,  because such p la n s  may n o t be deemed an in su ra n c e  company 
f o r  pu rpo ses o f s t a t e  law . T h is means f u l l y  in su re d  b e n e f i t  
p la n s  in  A laska must comply w ith  A la s k a 's  m andated b e n e f i t  law s, 
b u t s e l f - in s u r e d  p la n s  do n o t.
As s t a te d  above, governm ental p la n s  a re  exempt from ERISA and, 
th u s , may be s u b je c t  to  s t a t e  r e g u la t io n  a b se n t o th e r  p reem ptiv e  
f e d e ra l  o r  s t a t e  l e g i s l a t i o n .  ERISA d e f in e s  a governm ental p la n  
to  in c lu d e  a p la n  e s ta b l is h e d  o r  m ain ta in ed  f o r  i t s  em ployees by 
th e  U .S. governm ent, by th e  governm ent o f any s t a t e  o r  i t s  
p o l i t i c a l  s u b d iv is io n  o r  by any agency o r  in s t r u m e n ta l i ty  o f th e  
same. B esides p la n s  o f th e  f e d e r a l  and s t a t e  governm ents, schoo l 
d i s t r i c t s ,  c i t i e s ,  boroughs, m u n ic ip a l i t i e s ,  e tc  a re  exam ples o f 
governm ental p la n s .

With r e s p e c t  to  p la n s  fo r  f e d e ra l  governm ent em ployees, th e re  
a re  f e d e ra l  laws o u ts id e  o f ERISA th a t  govern  such p la n s  and th e  
e x te n t  o f b e n e f i t s  under such p la n , such as th e  F ed e ra l Employee 
H ea lth  B e n e f its  A ct. Under f e d e ra l  preem ption  p r in c ip l e s ,  
th e r e f o r e ,  p la n s  co v e rin g  f e d e r a l  governm ent em ployees a re  
g e n e r a l ly  n o t s u b je c t  to  s t a t e  law . With r e s p e c t  to  p la n s  fo r  
s t a t e  em ployees, th e  A tto rn ey  G e n e ra l 's  o f f i c e  i s  in  th e  p ro c e ss
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o f p re p a r in g  an o p in io n  re g a rd in g  th e  a p p l ic a t io n  o f th e  
in su ran ce  code to  th e  s t a t e ' s  s e l f - in s u r e d  h e a l th  in su ran ce  p la n , 
which may a ls o  be r e le v a n t  to  any n o n fe d e ra l governm ental p la n  in  
t h i s  s t a t e  th a t  i s  s e l f - in s u r e d .

With r e s p e c t  to  your q u e s t io n  on sm all em ployer p la n s , A laska 
law under AS 21 .54 .500  d e f in e s  a sm all em ployer as one th a t  
employed an average o f a t  l e a s t  two b u t n o t more th an  50 
employees on th e  b u s in e ss  days d u rin g  th e  p re c e d in g  c a le n d a r  y e a r  
and th a t  employs a t  l e a s t  two em ployees on th e  f i r s t  day o f a 
h e a l th  b e n e f i t  p la n  y e a r . A la rg e  group em ployer means an 
employer th a t  employed an av erag e  o f a t  l e a s t  51 employees on th e  
b u s in e ss  days d u rin g  th e  p re c e d in g  c a le n d a r  y e a r  and th a t  
employed a t  l e a s t  two em ployees on th e  f ^ r s t  day o f a h e a l th  
b e n e f i t  p la n  y e a r . The re q u ire m e n ts  f o r  sm all em ployer group 
p la n s  a re  e s ta b l is h e d  under AS 2 1 .56 .

S o rry  t h i s  i s  so le n g th y , b u t t h a t ' s  f e d e ra l  law fo r  you. I f  you have any 
q u e s tio n s , p le a s e  l e t  me know.

Ja n e t S e i tz  <Ja n e t_ S e itz @ le g is . s t a t e . a k .u s > w ro te :
>Bob:
>
>Do you have anything that explains ERISA and who is covered and who 

>isn't? We have been told in the past that governmental plans (state, 
>lccal, federal) are not covered and that self-insured plans are not 

>covered. When I reviewed ERISA, I found reference tc government plans 

>and church plans but not self-insured plans. Also, is there any 

>minimum number of people in a "small" plan.

>
>Thanks 

>
>Janet
>Rep. Rokeberg's Office 
>
>

of 2 4/17/00 5:13 PM
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Blue Cross
Blue Shield of Alaska
A PREMERA HEALTH PLAN

FOR IMMEDIATE RELEASE Contact: Clara Kinncr
(425) 670-5799 
(425) 670-5575 fax

Blue Cross Blue Shield of Alaska 
Introduces Independent Review Program

ANCHORAGE, April 11,2000—-Effective March 31, all Blue Cross Blue Shield of Alaska health plan 
members have access to a binding independent review program. This service assures members of a fast and neutral 
review by independent medical experts should they ever disagree with a coverage decision.

"'We're not waiting until the Federal Patients’ Bill of Bights is passed into law. And while we're working closely 
with Representative Norman Rokeberg (R - Anchorage), sponsor of the Alaska Patients Bill of Rights, we want our 
members to have access to independent review services immediately,77 said Jeff Davis, Executive Director and Vice 
President of Blue Cross Blue Shield of Alaska. “We will contract with three independent review organizations that 
will review our cases on a rotating basis.7'

Blue Cross Blue Shield of Alaska contracts cover virtually all services ordered by physicians and other 
practitioners. A small percentage of claims are denied, and when they are, it is almost always because the service is 
not covered by the member's contract- An even smaller percentage of claims are denied because the services arc not 
considered medically necessary, or are considered within the medical profession as experimental or investigational 
procedures.

“In the rare cases where these disputes arise, independent review offers an additional measure of patient 
protection,77 explained Eric Wall, MD., Regional Medical Director for Blue Cross Blue Shield of Alaska. “We 
hope it gives peace of mind to our members, knowing that should they ever disagree with a coverage decision, this 
independent option is available.”

Under the new program, members have access to this binding independent review once they have completed Bluo 
Cross Blue Shield of Alaska's internal appeal process. Independent review organizations provide neutral medical 
experts who luvo an "arms-leogth” relationship with Blue Cross Blue Shield of Alaska and have no conflicts of 
interest. Blue Cross Blue Shield of Alaska pays the cost of the review and agrees in advance to honor the reviewer's 
decision. This newest protection is just one example of the many ways Blue Cross Blue Shield of Alaska 
aggressively advocates for its members’ rights.

“Our goal is to provide our members with peace of mind about their health care,” said Davis. “This is another step 
toward that goal.”

Blue Cross Blue Shield of Alaska is part of Premcra Blue Cross which provides quality health care coverage to 
more than one million people in Alaska, Washington, and Oregon. Premera Blue Cross is au independent licensee 
of the Blue Cross Blue Shield Association.
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