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IN THE LEGISLATURE OF THE STATE OF ALASKA
TWENTY-FIRST LEGISLATURE - SECOND SESSION 

B Y  T H E  H O U SE  H EA LT H , ED U C A T IO N  AND SO C IA L  SERV IC ES  C O M M ITTEE  

O ffe red : 3/15/00
R e fe rred : State A ffa irs , Judiciary

Sponsor(s): R E PRE SE N T A T IV ES  C R O FT , Cogh ill, Dyson, H a lc ro , Cissna, W hitaker

A B IL L

F O R  AN A C T  E N T IT L E D

1 "A n  A ct re q u irin g  governm ental entities, including m unicipalities an d  school

2 d istric ts , to m eet ce rta in  requ irem en ts  before p lacing a substan tia l b u rd en  on a

3 p erso n 's  free exercise o f  relig ion."

4 B E  IT  E N A C TED  BY T H E  L E G ISL A T U R E  O F  T H E  STA TE O F  A LA SK A:

5 * Section 1. The uncodified law o f the State of Alaska is amended by adding a new
6 section to read:
7 SHORT TITLE. This Act may be cited as the "Alaska Religious Freedom Protection
8 Act."
9 * Sec. 2. The uncodified law o f the State o f Alaska is amended by adding a new section

10 to read:
11 FINDINGS. The legislature finds that
12 (1) the First Amendment to the Constitution o f the United States and art. I,
13 sec. 4, Constitution o f the State o f Alaska, recognize and protect the right o f free exercise of
14 religion;

IIB0387b -1- CSHB 387(HES)
New Tex t: U n d e r l i n e d  [DELETED TEXT BRACKETED]



1 (2) in 1990, the United States Supreme Court retreated from over 200 years
2 of respect for the right to free exercise o f religion in Employment Division v. Smith, 494 U.S.
3 872 (1990), an opinion written by Justice Scalia, by holding that the government no longer
4 had to make reasonable exceptions to general laws in order to accommodate the religious
5 beliefs o f its citizens;
6 (3) while the Alaska Supreme Court has not chosen to follow this retreat from
7 protection for religion, the free exercise rights o f Alaska citizens are so vital and fundamental
8 that it is in the public interest to provide a statutory guarantee o f these rights to secure against
9 a change in judicial interpretation; and

10 (4) while it is improper for the legislature to tell the judiciary how to interpret
11 the Constitution o f the State o f Alaska, it is proper for the legislature to establish different
12 rights or to secure established rights in a different manner or to a different degree than the
13 minimum set by the Constitution o f the State o f Alaska as long as that legislative action does
14 not interfere with the rights o f other persons.
15 * Sec. 3. The uncodified law o f the State of Alaska is amended by adding a new section
16 to read;
17 INTENT. It is not the intent o f the legislature, by protecting the individual free
18 exercise o f religion, to create an establishment o f religion or an official state religion.
19 * Sec. 4. AS 14.14 is amended by adding a new section to article 1 to read:
20 Sec. 14.14.210. Pereonal exercise of religious freedom protected. (a) A
21 ^school board"or school districTm^) not place a substantial burden on a person’ s free
22 exercise of religion UhlesT^
23 (1) the burden is in the form of a rule o f general applicability and does
24 not intentionally discriminate against religion or among religions; and
25 (2) application o f the burden to the person is essential to further a
26 compelling governmental interest and is the least restrictive means o f furthering that
27 compelling governmental interest.
28 (b) A person may bring a civil action against a school board or school district
29 for a violation o f this section, and the court may grant appropriate relief.
30 (c) This section may not be construed to create an establishment of religion
31 or to authorize the infringement o f the individual rights o f a third party.

1-LS1461YH
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1 * Sec. 5. AS 29.10.200 is amended by adding a new paragraph to read:
2 (60) AS 29.71.070 (personal exercise of religious freedom protected).
3 * Sec. 6. AS 29.71 is amended by adding a new section to read:
4 Sec. 29.71.070. Personal exercise of religious freedom protected. (a) A
5 (^n^icipality^may^iot place a substantial burden on a person’ s free exercise of religion
6 unless------

7 (1) the burden is in the form o f a rule of general applicability and does
8 not intentionally discriminate against religion or among religions; and
9 (2) application o f the burden to the person is essential to further a

10 compelling governmental interest and is the least restrictive means of furthering that
11 compelling governmental interest.
12 (b) A person may bring a civil action against a municipality for a violation o f
13 this section, and the court may grant appropriate relief.
14 (c) This section may not be construed to create an establishment of religion
15 or to authorize the infringement o f the individual rights of a third party.
16 (d) This section applies to home rule and general law municipalities.
17 * Sec. 7. AS 44.62 is amended by adding a new section to article 2 to read:
18 J 5gc;__44j>9.130. Personal exercise of religious freedom protected. (a) A
19 (^ s ta tc  agencj^jnay not place a substantial burden on a person’ s free exercise of religion
20 unless
21 (1) the burden is in the form of a rule o f general applicability and does
22 not intentionally discriminate against religion or among religions; and
23 (2) application o f the burden to the person is essential to further a
24 compelling governmental interest and is the least restrictive means o f furthering that
25 compelling governmental interest.
26 (b) A person may bring a civil action against a state agency for a violation of
27 this section, and the court may grant appropriate relief.
28 (c) This section may not be construed to create an establishment o f religion
29 or to authorize the infringement o f the individual rights of a third party.
30 (d) In this section, "slate agency" means a department, institution, board,
31 commission, division, authority, public corporation, committee, or other administrative

1 - L S 1 4 6 1 \ H
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1 unit of the executive branch o f state government, including the University o f Alaska,
2 the Alaska Railroad Corporation, and the Alaska Aerospace Development Corporation.

1-LS1461VH
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Representative Eric Croft
HB 387

The Alaska Religious Freedom Protection Act 

Sponsor Statement
The Alaska Religious Freedom Protection Act (ARFPA) is a state response to United 
States Supreme Court decisions that have undermined the religious freedoms of 
Americans in recent years.
The United States and Alaska Constitutions contain nearly identical provisions stating 
that governments shall make no law “ respecting an establishment o f religion, or 
prohibiting the free exercise thereof.” For most of the nation’s history, the “ free 
exercise”  clause of the United States Constitution was interpreted to require that 
governments make reasonable exceptions to general laws if the implementation o f those 
laws impinged on the religious practice o f its citizens.
A good example is the case of Wisconsin v. Yoder. 406 U.S. 205 (1972). Members o f 
the Old Order Amisli religion allow their children to attend public school until the eighth 
grade to learn basic reading, writing, and math skills, but then the Amish religion requires 
the children begin preparation for adult baptism and life under the religious precepts of 
their faith. Pennsylvania allows Amish children of high school age to attend special 
vocational schools for three hours and then go home for religious and other instruction. 
Wisconsin, however, did not allow any exception to the compulsory school attendance 
law. Frieda Yoder, a 15-year old member of the Old Order Amish religion refused to 
attend public high school on religious grounds and her father, Jonas, was convicted of 
violating the law. The United States Supreme Court ruled that the compulsory attendance 
law violated the free exercise rights of the Yoder family. The Court ruled that the 
government may place a substantial burden on the free exercise of religion only if the 
government can show a compelling state interest and that the government’s action is the 
least restrictive means of accomplishing that interest. This is known as the “ compelling 
state interest”  test for religious freedom. The Court noted that because the Amish 
children attended school until the 8lh grade the burden on their education was relatively 
light and that the burden on the religion was proven to be substantial. The Yoder case 
and others stood for the proposition that a “ regulation neutral on its face may, in its 
application, nonetheless offend the constitutional requirement for governmental neutrality 
if it unduly burdens the free exercise o f religion.” Yoder, 406 U.S. 221; see also Sherbert 
v. Verner. 374 U.S. 398 (1963).



The constitutional respect for freedom o f religion embodied in the “ compelling state 
interest” test was eliminated in 1990 by the United States Supreme Court in Smith v.
Emp. Div.. 494 U.S. 872 (1990). Justice Scalia, writing for a court divided 5-4, ruled that 
government no longer had to provide a religious exemption to general laws. “The Court 
today . . .  interprets the [free exercise clause] to permit the government to prohibit, 
without justification, conduct mandated by an individual’s religious beliefs, so long as 
that prohibition is generally applicable.” Smith, 494 U.S. at 893 (Justice, O’Conner, 
dissenting).
The Smith decision met a storm o f protest. In 1993, a broad bipartisan majority o f both 
houses o f Congress passed The Religious Freedom Restoration Act (federal RFRA) and 
the bill was signed into law by President Clinton. RFRA attempted to use congressional 
power to restore the “ compelling state interest”  test for religious freedom. In 1997, the 
United States Supreme Court ruled that the federal RFRA statute was an unconstitutional 
extension o f federal power. City o f Boerne v. Flores. 521 U.S. 507 (1997). The Flores 
decision effectively left any protection of religious freedom to the individual states. The 
Alaska Supreme Court has consistently interpreted the free exercise clause o f the Alaska 
Constitution to require a compelling state interest analysis.
See Frank v. State, 604 P.2d 1068 (Alaska 1979) (allowing a religious exemption for the 

taking of a moose for an Athabaskan funeral potlatch). There is no present indication that 
the Alaska Supreme Court intends to follow the direction of the Smith decision in 
interpreting the Alaska Constitution. However, a change in the composition o f the court 
or judicial philosophy could lead to this change in the future.
HB 387, the Alaska Religious Freedom Protection Act (ARFPA), will provide statutory 
protection for religious freedom in Alaska by enshrining the compelling state interest test 
for all state, municipal, and school district actions.
HB 387 is not intended to create an establishment of religion or allow a claim of religious 
freedom to authorize the infringement o f the rights of others. It simply recognizes that 
Alaskans value their religious liberties and are willing to allow an exception from 
generally applicable laws for religious freedom unless the government shows a 
compelling state interest.
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A l a s k a  C i v i l  L i b e r t i e s  U n i o n
A rt A ffilia te  o f  the A m erican  C ivil L iberties U nion  
P. 0. Box 201844, Anchorage, AK 99520-1844 

Phone: (907) 258-0044 Fax: (907) 258-0288 Email: akclu@alaska.net

To: House Committee on State Affairs
From: Jennifer Rudinger, Executive Director 
Date: March 30, 2000 
Re: CSHB 387 ("ARFPA")

Enclosed please find the following materials, to be included in the State Affairs 
Committee’s bill packets for CSHB 387:

(1 ) 1 -page summary of amendments suggested by AkCLU

(2.) 11-pagc AkCLU position paper on CSHB 387

(3.) Two 2-page letters by NAACP in opposition to federal RLPA unless civil rights are 
protected

(4.) 2-pagc testimony by Texas Representative Scott Hochberg regarding the civil rights 
amendment to the Texas RFRA. signed into law by Gov. George W. Bush

(5.) 2-page letter from National Fair Housing Alliance urging civil rights amendment in 
federal RLPA

(6.) 2-pagc letter from Coalition for the Free Exercise of Religion opposing federal 
RLPA because it could jeopardize civil rights laws

(7.) I-page letter from the Episcopal Church withdrawing support for federal RLPA 
because of civil rights concerns

(8.) 3-page letter from a consortium of church organizations (United Church of Christ, 
Friends Committee on National Legislation, United Synagogues of Conservative 
Judaism, Evangelical Lutheran Church in America, and Union of American Hebrew 
Congregations) opposing federal RLPA without civil rights protections

(9.) 4-page Jewish Telegraphic Agency on-line article citing withdrawal of support for 
federal RLPA by Baptist and Jewish religious groups

I expect to be able to testify via teleconference from Anchorage on CSHB 387 in the 
House State Affairs Committee at 8:00 a.m., Thursday, March 30th, and I thank the 
Committee for allowing me to speak to our proposed amendments. Please feel free to 
call me at 258-0044 if I may be of assistance.

Sincerely,

mailto:akclu@alaska.net


A l a s k a  C i v i l  L i b e r t i e s  U n i o n
An Affiliate o f the American Civil Liberties Union 
P. O. Box 201844, Anchorage, AK 99520-1844 

Phone: (907) 258-0044 Fax: (907) 258-0288 Email: akclu@alaska.net
To: House Committee on State Affairs
From: Jennifer Rudinger, Executive Director 
Dale: March 30,2000

Re: Summary of Proposed Amendments Submitted re: CSHB 387 (“ARFPA” )
The AkCLU proposes the following three amendments to clarify the intent of 

CSHB 387 and to protect religious freedom at the same time as CSHB 387 protects the 
rights o f others.

• To clarify subsection (d) throughout CSHB 387, we suggest rephrasing (d) to 
read, "This section may not be construed to create an establishment o f religion or 
to authorize the infringement o f the rights o f others by the person claiming a 
religious exemption to a facially neutral law o f general applicability. This Act 
does not establish or eliminate a defense to a civil action or criminal prosecution 
under a federal, state, or local civil rights law.”

The sponsor has stated that his intent in (d) is to prevent one person’s free exercise of 
religion from infringing on the rights o f another person. In other words, everyone has the 
right to practice his/her religion freely, exempt from laws that burden his/her religious 
exercise, as long as no one else is injured in the process. The AkCLU agrees with this 
assertion, but we feel that our amendment clarifies the necessary balancing and gives the 
court more guidance than the current language o f (d). Our suggested amendment fairly 
balances the religious freedom o f the individual with the nghts o f the rest o f society by 
preventing harm to any third panics from the exercise o f an individual’s religious rights.

• We have some qualms about the wording o f Section (4) in the legislative findings. 
We think that the intent of (4) is to protect the rights o f others, but by limiting the 
protection to the degree currently set forth in the Alaska Constitution, Section (4) 
leaves open a lot o f gray area where courts have not yet granted compelling 
interest status to the state's interest in remedying certain types o f discrimination. 
We suggest the following wording for Section (4): "while it is improper for the 
legislature to tell the judiciary how to interpret the Constitution of the State of 
Alaska, it is propeT for the legislature to codify protection for the free exercise of 
religion, so long as that legislative action docs not authorize the infringement of 
the rights o f others by the person claiming a religious exemption to a facially 
neutral law o f general applicability."

• Finally, we urge the Committee to adopt a legislative finding that clarifies that 
this bill is not intended to alter the application o f the Swanner decision.

mailto:akclu@alaska.net


Alaska Civil Liberties Union 
Statement on the Protection of Religious Liberty 

Before the House Committee on State Affairs 

Presented by Jennifer Rudinger, Executive 
Director 

March 30, 2000

I. INTRODUCTION
Madam Chairperson and members of the Committee,

The Alaska Civil Liberties Union (AkCLU) greatly appreciates the opportunity to present 
this position paper on the importance of ensuring that any state legislation enhancing the 
protection of reiigious exercise will not cause any unintended harm to the enforcement of state 
and local civil rights laws. The American Civil Liberties Union (ACLU) historically supports 
legislation providing stronger protection ; religious exercise-even against neutral, generally 
applicable govemmenta] restrictions But our concern is that some courts may turn a statutory 
shield for religious exercise into a sword against state and local civil rights laws.

Thus, the AkCLU respectfully urges the Committee to ameod the CS for House Bill 
387 (Alaaka Religious Freedom Protection Act, or “ARF P A”) to clarify that the exercise of 
an individual's religions freedom will have no adverse consequences on the rights of others. 
We offer several amendments, described at the end of this paper, to prevent any unintended 
adverse consequences. For the past decade, the ACLU has fought in Congress and the courts to 
preserve or restore the highest level of constitutional protection for claims of religious exercise. 
We have directly represented persons asserting burdens on their religious beliefs, filed am icus  
briefs with the Supreme Court, and were founding members of the coalition that supported the 
Religious Freedom Restoration Act in 1993, and the Religious Liberty Protection Act ("RLPA") 
during most of the last Congress.

However, we are no longer part of the coalition supporting the federal RLPA, as 
introduced in the House, because we could not ignore the potentially severe consequences that it 
may have on state and local civil rights laws. Although wc believe that courts should find civil 
rights laws compelling and uniform enforcement of those civil rights laws the least restrictive 
means, wc know that at least several courts have already rejected that position. We agree with 
the Sponsor of ARFPA that the result reached by the Alaska Supreme Court in Swanner is a 
good result. Swanner. d b'a Whitehall Properties v. Anchorage Equal Rights Commission. 874 
P 2d 274 (Alaska 1994). However, we ail know that the principle of stare decisis is not absolute. 
Furthermore, it is not at all clear whether the same compelling interest the Sw a n n er  Court found 
in preventing housing discrimination on the basis of marital status would also be extended to 
preventing discrimination on the basis of other classifications, such as familial status, pregnancy 
status, disability, or even religion.

There is much disagreement in other jurisdictions about the issues raised in Sw anner. We 
have found that landlords across the country have been using state religious liberty claims to 
challenge the application of state and local civil rights laws protecting persons against marital



status discrimination None of the claims, including those in Sw anner, involved owner-occupied 
housing; all of the landlords owned so many investment properties that they were outside the 
state laws' exemptions for small landlords. These landlords all sought to turn the shield of 
religious exercise protections into a sword against the civil rights of prospective tenants.

To conftise matters even more, an cn banc panel of the U S. Court of Appeals for the 
Ninth Circuit (which governs Alaska) is currently reviewing a case brought by two commercial 
landlords in Anchorage who claim that compliance with state and municipal anti-discrimination 
laws protecting unmarried couples from discrimination based on marital status burdens the 
landlords' religious beliefs. Thom as v. A nchorage  E q u a l R igh ts  C om m ission , 165 F.3d 692 (9th 
Cir. 1999). va ca ted  a n d  reh ea rd  en banc. In a January, 1999, decision which has since been 
vacated, a three-judge panel of the Ninth Circuit originally held 2-1, with a very sriong dissent, 
that the governmental interest in preventing marital status discrimination was not compelling. 
As a result, the landlords did not have to comply with those laws. However, as 1 have noted, this 
was a split decision which has since been vacated so that a larger panel of the Court could review 
this case. Thomas was reheard by the larger en banc panel just last Thursday, March 23ri The 
AkCLU has submitted an am icus brief in this case, arguing that the state docs have a compelling 
interest in preventing discnminauon on the basis of marital status in housing, a la Swanner. It is 
not known when the Ninth Circuit will issue its decision.

In addition, the Massachusetts Supreme Court and a plurality of the Minnesota Supreme 
Court have also found that defendants in similar civil rights cases may have a religious liberty 
defense against state civil nghis claims. The only two state court decisions that found in favor of 
the civil rights plaintiffs in similar cases arc in California and Alaska-but both states are in the 
Ninth Circuit and might be governed by Thomas.

An improperly drafted statute could jeopardize more than marital status protection. The 
application of strict scrutiny in these types of cases calls into question all state and local civil 
rights laws which arc not motivated by a "firm national policy" in favor of eradicating specific 
forms of discrimination. Thus, persons protected because of characteristics such as marital 
status, familial status, pregnancy status, disability, and perhaps religion itself, could find their 
protections under state or local laws eroded An applicant for a job or housing may have no state 
or local law protection against having to answer questions such as: Is that your spouse? Are 
those your children? Are you straight or gay? Are you pregnant? Are you HIV-positive? 
Mentally ill? Physically disabled? What is your religion?

Even where a "firm national policy” in eradicating certain types of discrimination could 
be shown, such as classifications based on race or sex, courts may conclude that such a 
compelling governmental interest could be achieved without prohibiting the discriminatory 
conduct of the particular defendant claiming a religious exemption to a civil rights law. I am 
attaching a paper submitted by the NAACP to Congress in opposition to the federal RLPA. The 
NAACP paper analyzes this danger in greater detail.

In the wake of recent court decisions around the country, and in light of the lack of 
Alaskan precedent on so many of these issues, the Committee should not leave the problem of a 
state religious liberty statute's potential effect on state and local civil rights laws unresolved. The 
stakes are too high.

Instead, the AkCLU urges you to consider other alternatives for providing a shield for 
religious exercise without creating a sword against civil rights laws. As Texas State 
Representative Scott Hochberg’s testimony to Congress (also attached with this paper) explains, 
Texas Governor George W Rush signed into law-only last summer--a state RFRA that protects



Texas' civil rights laws. In Congress, the ACLU and many other groups are supporting a civil 
rights amendment to RLPA offered by Congressman Nadlcr that will have a similar result

The AkCLU very much appreciates your willingness to consider these concerns as you 
consider ARFPA We believe that members o f the legislature who justifiably care deeply about 
protecting both religious exercise and state and local civil rights laws should not be forced to 
choose. It is a false choice because both goals can be made compatible. We hope to work with 
members of the Committee to resolve this problem. Thank you once again for this opportunity 
to present our concerns.
II. SCOPE OF THE POTENTIAL PROBLEM

This Committee is presently considering CSHB 387, the Alaska Religious Freedom 
Protection Act ("ARFPA"), which would provide extensive statutory protection for religious 
exercise to replace or enhance the constitutional protection previously afforded religious exercise 
prior to a 199  ̂Supreme Court decision that lowered the standard of review for religious exercise 
claims. CSFB 387 provides, in relevant part, that;

A [gove nment entity] may not place a substantial burden on a person’s free exercise of 
rcbgion unless ( I . ) the burden is in the form of a rule of general applicability and does 
not intentionally discriminate against religion or among religions; and (2.) application of 
the burden to the person is essential to further a compelling governmental interest and is 
the least restrictive means of furthering that compelling governmental interest.
... This section may not be construed to create an establishment o f religion or to 
authorize the infringement of the individual rights o f a third party.

As currently drafted, CSHB 387 does not have any provision specifically addressing its potential 
effect on state and local civil rights laws.

The scope o f the potential civil rights problem raised by religious freedom statutes is 
broad. The U.S. Court o f Appeals for the Ninth Circuit is considering, and four state supreme 
courts have recently decided, five cases with nearly identical fact patterns, namely, landlords 
claiming that their religious beliefs defeat housing discrimination claims brought by unmarried 
heterosexual persons based on mantal status.1 The decisions were split, with the vacated panel 
of the Ninth Circuit and the Massachusetts and Minnesota courts holding that a religious liberty 
defense could defeat civil rights claims based on state or local laws. The courts could apply the 
reasoning in those decisions to civil rights claims made by members o f other groups that also 
receive less protection from the courts and the federal government. Although the Alaska 
Supreme Court in S'vanner upheld the antidiscrimination laws in the context o f marital status, it 
is unclear whether the court’s reasoning would extend to other types o f civil rights claims.

The intent o f at least some of the supporters of the federal RLPA is clear. Several 
witnesses during hearings before the House and Senate Judiciary Committees specifically stated 
their belief that RLPA could and should be used os a defense to civil rights claims based on 
gender, religion, sexual orientation, and marital status.

In applying standards o f review substantially similar to the ARFPA and RLPA religious 
exercise standard, numerous courts have recently decided cases in which defendants raised a 
religious liberty defense to civil rights claims based on state or local laws protecting against 
discrimination in housing based on marital status. S ee  Sm ith  v. Fair E m ploym en t <4 Housing 
Comm'n, 913 P.2d 909 (Cal, 1996) [hereinafter "Smith v. FEHC."] (no substantial buTdcn on 
religious exercise found), Attorney General v. Destlets, 636 N.E.2ci 233 (Mass. 1994)
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(remanding for further consideration of whether the governmental interest in eliminating 
discrimination based on mantal status was compelling aud whether uniform application of the 
state anti-discrimination law was the least restrictive means); Swanner, d/h/a Whitehall 
Properties v. Anchorage Equal Rights Comm'n, 874 P.2d 274 (Alaska), cert, denied, 115 S. Ct
460 (1994) (the government's interest in providing equal access to housing was compelling and 
uniform application of the state anti-discrimination law was the least restrictive means); Cooper 
v. French, 460 N.W 2d 2 (Minn. 1990) ("marital status" did not include unmarried cohabiting couples; a plurality of ii»e court also found no compelling governmental interest in preventing marital status discrimination)

In those housing cases, tne owner-occupied exceptions found in all state fair housing laws did not apply; the rental properties at issue were nut owner-occupied, but instead were used solely for investment purposes. See Desilets, 636 N.E.2d at 238 n.8 (law applicable only to 
"dwellings that are rented to three or more families living independently of each other");
Swanner, 874 P.2d at (statute provides exception for individual home "wherein the renter or
lessee would share common living areas with the owner"); French, 460 N.W.2d 2 (owner did not 
live in subject property, a two-bedroom house); Smith v. FEHC, 913 P.2d at 912 (Smith "does 
not reside in any of the four units"). The landlords all claimed that their sincerely held religious 
beliefs about premarital sexual relations required them to deny housing to unmarried couples, 
despite state or local laws prohibiting discrimination on the basis of marital status in housing. 
Although the religious liberty defense was not always successful, the courts were split on 
whether the anti-discnmination laws impose a substantial burden on the exercise of the landlord's 
religion, and on whether the governmental interest in eradicating marital status discrimination in 
housing is compelling and pursued by the least restrictive means.Defendants in civil rights cases have also raised religious liberty defenses in cases 
involving such characteristics as race or sexual orientation and in contexts ranging from 
educational institutions to employment. For example, defendants or courts unsuccessfully raised religious rationales for racially discriminatory practices. E.g., Bob Jones Univ. v. United States,
461 U.S. 574, 604 (1983) (religious university claimed that its religious beliefs about miscegenation - interracial marriage - justified racial discrimination in admissions), see also 
Loving v. Virginia. 388 U.S. 1 (1967) (invalidating a Virginia antimiscegenation statute)."

Prior to the Supreme Court lowering the standard of review for religious liberty claims in 
Employment Division of Oregon v. Smith, 485 U.S. 660 (1988), the use of religious liberty 
defenses to civil rights claims was widespread. See. e.g., Bob Jones Univ., 461 U.S. 574, 604; 
EEOC v. Pacific Press Publishing Ass'n. 676 F.2d 1272 (9th Cir. 1982) (religious publishing house claimed that dismissing employee in retaliation for bringing discrimination charges was 
based on religious doctrine forbidding members of the church from bringing lawsuits against the 
church); Minnesota ex rel. McClure v. Sports & Health Club, Inc., 370 N.W.2d 844 (Minn. 
1985) (health club's owners insisted on hiring only employees whose religious beliefs were 
consistent with the owners' religious beliefs despite state anti-discrimmation law forbidding 
employment discrimination based on religion, sex. and marital status); Gay Rights Coalition v. 
Georgetown Univ., 536 A.2d 1 (D C. App. 1987) (religious university argued that its religious 
beliefs justified the denial of "university recognition" to gay student group, despite a District of Columbia civil rights law prohibiting discrimination on the basis of sexual orientation).Currently, Alaska state and local laws also provide protection based on other characteristics that receive less than strict scrutiny, such as disability, sex, age, familial status, or 
pregnancy. Although the governmental interest in eradicating discrimination has been found



compelling in the context of Swanner, providing a new defense in civil rights actions will—at a 
minimum-increase the cost of litigation for plaintiffs. However, the risk for persons claiming 
civil rights protection based on characteristics that receive lower levels of scrutiny is substantial. 
Because many of the groups claiming protection under state and local civil rights laws do not 
currently receive heightened scrutiny for their claims in court, and receive little or no explicit 
federal statutory protection from Congress, it is likely that at least some courts would find that 
the governmental interest in ending discrimination against these groups is not compelling. As 
noted above, courts around the country are divided on these questions, and these decisions have 
come from states that traditionally have been vigorous and strict in enforcing their civil rights 
laws.

HI. APPLICATION OF THE FOUR-PART ARFPA TEST TO CIVIL 
RIGHTS CLAIMS

CSHB 387 provides, in relevant part, that:

A [government entity] may not place a substantial burden on a person’s free exercise of 
religion unless (1 ) the burden is in the form of a rule of general applicability and does 
not intentionally discriminate against religion or among religions; and (2.) application of 
the burden to the person is essential to further a compelling governmental interest and is 
the least restrictive means of furthering that compelling governmental interest.

Thus, in deciding a challenge to a civil rights claim based on a state or local anti-discrimination 
law, a court must apply a four-part test: (i) is the defendant's discrimination "religious exercise"?; 
(ii) does the applicable state or local anti-discrimination law "substantially burden" the 
defendant's religious exercise?; (lii) is the government’s interest in eradicating the discrimination 
"compelling"?; and (iv) are uniformly applied anti-discrimination laws the least restrictive means 
of furthering any compelling governmental interest?
A. Is Discrimination "Religious Exercise" Under ARFPA?

The first part of the ARFPA test is whether a refusal to comply with civil rights laws is 
religious exercise. Because ARFPA does not define what constitutes a religious exercise, any 
civil rights defendant who can show tiiat his or her discriminatory actions were “substantially 
burdened” will be able to meet this prong of ARFPA Under the pre-Smith Free Exercise Clause 
jurisprudence which ARFPA purports to restore, the "Supreme Court free exercise of religion 
cases have accepted, either implicitly or without searching inquiry, claimants’ assertions 
regarding what they sincerely believe to be the exercise of their religion, even when the conduct 
in dispute is not commonly viewed as a religious ritual." Desilets, 636 N.E.2d at 237 (citing 
Hobbie v. Unemployment Appeals Comm'n o f Fla., 480 U.S. 136, 137 (1987); United States v. 
Lee, 455 U.S. 252, 257 (1982); Thomas v. Review Rd. o f the tncL Employment Sec. Dtv., 450 U.S. 
707,715(1981)).

Courts have held that refusal to rent an apartment to an unmarried heterosexual couple 
based on the landlord’s religious belief that promoting premarital sex is sinful is religious 
exercise. See. e.g.. Smith v FEHC. 913 P 2d at 923 ("While the renting of apartments may not 
consntutc the exercise of religion, if Smith claims the laws regulating that activity indirectly 
coerce Iter to violate her religious beliefs, we cannot avoid testing her claim under the analysis 
codified in RFRA."); Desilets, 636 N.E.2d at 237 ("Conduct motivated by sincerely held 
religious convictions will be rccogmzcd as the exercise of religion’) Similarly, in the
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employment context, courts have accepted the argument that hiring decisions arc religious 
exercise, if the employer can demonstrate that the decision was based on religious belief or 
doctnne. See. e.g.. Pacific Press, 676 F.2d at 1280 (retaliatory action taken by religious 
publisher against employee who instituted EEOC proceedings alleging sex discrimination was 
religious exercise because church doctnnc prohibited lawsuits by members against the church).

B. Do State and Local Civil Rights Statutes "Substantially Burden" Religions Exercise?

Congress has not defined "substantial burden," and there is no generally applicable test to 
determine whether a substantial burden exists. See Smith v. FEHC, 913 P.2d at 924. However, 
several circuit courts have adopted a broad reading o f "substantial burden," holding that

a substantial burden on the free exercise of religion, within the meaning of the [RFRA], is 
one that forces adherents of a religion to refrain from religiously motivated conduct, 
inhibits or constrains conduct or expression that manifests a central tenet o f a person's 
religious beliefs, or compels conduct or expression that is contrary to those beliefs.

Mack v. O'Leary, 80 F.3d 1175, 1179 (7th Cir. 1996); see also Werner v. McCotter, 4° F 3d 
1476, 1480 (10th Cir 1995) ("To exceed the 'substantial burden' threshold, governmental 
regulation must significantly inhibit or constrain conduct or expression that manifests some 
central tenet o f a [person's) individual beliefs."); Brawn-El v. Harris, 26 F.3d 68, 70 (8th Cir. 
1994) (substantial burden imposed when person is compelled, "by threat o f sanctions, to refirain 
from religiously motivated conduct") (quotations omitted). But cf. Goodall v. Stafford Cty. Sch. 
Bd, 60 F 3d 168, 171-72 (4th Cir. 1995) (substantial burden not imposed where plaintiffs "have 
neither been compelled to engage in conduct proscribed by their religious beliefs, nor have they 
been forced to abstain from any action which their religion mandates that they take"); Cheffer v. 
Reno. 55 F.3d 1517, 1522 (11th Cir. 1995) (same); Bryant v. Comer, 46 F.3d 948 (9th Cir. 1995) 
(per curiam) (same).

Economic cost alone does not constitute a substantial burden. See Braunfdd v. Brown, 
366 U.S. 599, 605 (1961): Smith v. FEHC at 926-27. However, even those courts that have 
adopted a narrow definition of substantial burden-wherc a substantial burden is imposed only 
where someone is compelled to engage in conduct forbidden by his or her religion, or forbidden 
to engage in conduct mandated by religious belief-have held that imposing liability on an 
employer for non-compliance with employment anti-discrimination laws constitutes a substantial 
burden when compliance would contradict religious belief or doctrine. See, e.g., Pacific Press. 
676 F.2d at 1280 ("there is a substantial impact on the exercise o f religious beliefs because 
EEOCs jurisdiction to prosecute will impose liability on Press for disciplinary actions based 
on religious doctrine").

One court has held that compliance with state fair housing laws does not impose a 
substantial burden, in part because "one who cams a living through the return on capital invested 
in rental properties can, if she docs not wish to comply with an anti-discnmination law that 
conflicts with her religious beliefs, avoid the conflict, without threatening her livelihood, by 
selling her units and redeploying the capital in other investments." Smith v. FEHC. 913 P.2d at 
925 The court also noted that "the landlord in this case does not claim that her religious beliefs 
require her to rent apartments; the religious injunction is simply that she not rent to unmarried 
couples. No religious exercise is burdened if she follows the alternative course of placing her 
capital in another investment." Id. at 926.



Because the court in Smith v. FEHC used an analysis for "substantial burden" that may be 
more stringent than the analysis required by ARFPA, Alaska courts arc likely to view the 
"choice" of engaging in a different occupation or complying with the anti-discrimination law and violating one's religious beliefs as too harsh, and conclude that the burden is substantial. See, 
e.g., Desilets, 636 N.E.2d at 237-38 (substantial burden imposed because the civil rights law 
"affirmatively obliges the defendants to enter into a contract contrary to their religious beliefs and provides significant sanctions for its violation," and "both their nonconformity to die law and 
any related publicity may stigmatize the defendants in the eyes of many and thus burden the 
exercise of the defendants' religion"). Indeed, all courts, other than the court in Smith v. FEHC, that have considered the question in the housing context have found that the state or local anti- 
discrimination law substantially burdened the defendant’s exercise of his or her religious beliefs.
C. Is the Governmental Interest in Eradicating Discrimination Compelling?

The third part of the ARFPA test provides that only a compelling governmental interest 
justifies imposing a restriction on the exercise of religion. The courts that recently decided civil 
rights cases in which a defendant raised a religious liberty defense have split most sharply on this 
jan of the test

The governmental interest in eradicating certain types of discnmination, particularly racial and sex-based discrimination, should meet the compelling interest standard. See Bob 
Jones Univ. v. United States, 461 U S. 574,604 (1983) ("The governmental interest at stake here 
is compelling. . . . [T]he government has a fundamental, overriding interest in eradicating racial discrimination in education That governmental interest substantially outweighs whatever 
burden denial of tax benefits places on petitioners' exercise of their religious beliefs."): Roberts 
v. United States Jaycees, 468 U S. 609, 623 (1984) (the state government’s "compelling interest 
in eradicating discrimination against its female citizens justifies the impact . . .  on the male 
members' associational freedoms"). Such plaintiffs, however, should anticipate incurring added litigation costs as defendants raise the defense.Because mantai status, disability, and other newly protected classes currently do not 
receive the same level of judicial scrutiny as race and sex, however, it may be more difficult to persuade all courts that the governmental interest in preventing discnmination on those grounds 
is compelling. For example, courts have reached divided results in determining whether 
preventing discrimination based on characteristics such as sexual orientation or marital status is 
compelling See. e.g., Gay Rights Coalition v. Georgetown Univ., 536 A.2d 1, 37 (D.C. App. 
1987) (District of Columbia’s interest in prohibiting educational institutions from denying equal 
access to tangible benefits on the basis of sexual orientation is compelling); Swanner, 874 P.2d at 282-83 (Anchorage's interest in prohibiting marital status discrimination in housing is 
compelling), Desilets, 636 N.E.2d 233 (remanding for further consideration of whether the 
government's interest in prohibiting marital status discrimination is compelling); French, 460 
N.W.2d at 10-11 (plurality op.) (no compelling governmental interest in ending discrimination 
against unmarried couples).Because ARFPA requires that the "application of the burden to the person is essential to 
further a compelling governmental interest", courts could require the government to prove that there is a compelling interest in requiring the specific landlord or employer to comply with the civil rights law. See. e.g.. Desilets. 636 N.E.2d at 238 (the issue is "whether the record establishes that the Commonwealth has or does not have an important governmental interest that 
is sufficiently compelling that the granting of an exemption to people in the position of the defendants would unduly hinder that goal"); French, 460 N.W.2d at 9 ("French must lxs granted
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an exemption . . unless the state can demonstrate compelling and overriding state interest, not 
only in the state's general statutory purpose, but in refusing to grant an exemption to French."). 
However, the majority of courts have considered simply whether the government had a compelling interest in enforcing the law at issue.

When a state or municipality chooses to target and prohibit a specific form of discnmination, presumably it does so because it believes that there is a serious problem. See 
EEOC v. Pacific Press Publishing Ass'n, 676 F.2d 1272, 1280 (9th Cir. 1982) ("By enacting 
Title VII, Congress clearly targeted the elimination of all forms of discrimination as a 'highest 
priority.1"). Courts have sometimes found that legislative determination alone, however, is not always dispositive of whether the state's interest is compelling. See Gay Rights Coalition, 536 
A.2d at 33 ("While not lightly to be disregarded, the Council's strong feelings do not resolve the 
issue whether its ban on sexual orientation discrimination represents a compelling governmental 
interest."); Desilets, 636 N.E.2d at 240 ("wc are unwilling to conclude that simple enactment of 
the prohibition agamst discrimination based on marital status establishes that the ctate has" a compelling interest in ending mantal status discrimination in housing).

To the extent that other state or municipal laws or policies discriminate against the class, 
courts arc sometimes less likely to find that the governmental interest in ending discrimination 
against that class is compelling. Thus, in some states, anti-fomication or sodomy statutes have 
provided additional support for concluding that there is no compelling governmental interest in 
protecting against discrimination based on marital status or sexual orientation. See. e.g., French, 
460 N.W 2d at 10 (plurality op.) ("How can there be a compelling state interest in promoting 
fornication when there is a state statute on the books prohibiting it?"); Desilets, 636 N.E.2d at 240 (the existence of a criminal statute against fornication "suggests some diminution" in the 
state's interest). On the other hand, the Alaska Supreme Court in Swanner noted that differential 
treatment of married and unmarried people in areas other than housing does not prove that the 
state views marital status discrimination in housing as insignificantCourts have taken different positions on defining the scope of the governmental interest 
at stake in prohibiting discnmination. Defining the governmental interest broadly, the Swanner court had no difficulty in concluding that the state's "interest in preventing discrimination based 
on irrelevant charactenstics" is compelling. Swanner, 874 P.2d at 282-83. "The government 
views acts of discrimination as independent social evils even if the prospective tenants ultimately 
find housing. Allowing housing discrimination that degrades individuals, affronts human dignity, and limits one's opportunities results in harming the government's transactional interest 
in preventing such discrimination." Id; accord Gay Rights Coalition, 536 A.2d at 37 ("The compelling interests ... that any state has in eradicating discrimination against the homoscxually 
or bisexually oriented include the fostering of individual dignity, the creation of a climate and 
environment in which each individual can utilize his or her potential to contribute to and benefit 
from society, and equal protection of the life, liberty, and property that the Founding Fathers guaranteed to us all").

In contrast, the Massachusetts Supreme Court in Desilets insisted on a much more narrow 
reading of the governmental interest, noting that "(t]he general objective of eliminating 
discrimination of all kinds, cannot alone provide a compelling State interest that justifies the .. 
disregard of the defendants' right to free exercise of their religion. The analysis must be more 

focused." Desilets, 636 NE.2d at 238. This narrow reading led the court to insist that Massachusetts "demonstrate that it has a compelling interest in the elimination of discrimination



in housing against an unmarried man and an unmarried woman who have a sexual relationship 
and wish to rent accommodations to which [the civil rights statute] applies." Id.
D. Are Uniformly Applied Anti-Discrimination Laws the Least Restrictive Means 
Available?

The fourth part of the ARFPA test is whether the challenged state or local law uses the 
least restrictive means to achieve the government's compelling interest. Several courts have held 
that uniform application of anti-discrimination laws is the least restrictive means available. See, 
e.g., Swanner, 874 P 2d at 280, n.9 ("The most effective tool the state lias for combating 
discrimination is to prohibit discnmination; these laws do exactly that. Consequently the means 
are narrowly tailored and there is no less restrictive alternative."); Gay Rights Coalition, 536 
A.2d at 39 ("The District o f Columbia's overriding interest in eradicating sexual orientation 
discrimination, if it is ever to be converted from aspiration to reality, requires that Georgetown 
equally distribute tangible benefits to the student groups."); M cC lure, 370 N.W.2d at 853 ("the 
state's overriding compelling interest o f eradicating discrimination based upon sex, race, marital 
status, or religion could be substantially frustrated if employers, professing as deep and sincere 
religious beliefs as those held by appellants, could discriminate against the protected class"). 
However, the Massachusetts Supreme Court remanded that question when it held that the 
government may be required to prove that "uniformity o f enforcement of the statute . . .  [isj the 
least restrictive means for the practical and efficient operation of the anti-discrimination law." 
Desilets, 636 N.E.2d at 241.

Persons using a religious liberty defense to a civil rights claim have argued that uniform 
application o f civil rights laws cannot be the least restrictive means if the civil rights statute in 
question contains exemptions for religious organizations and small landlords or employers. 
Those defendants have argued that a less restrictive means is available, namely, granting an 
exemption t'j persons who hold sincere religious beliefs. For example, one court found that "the 
compulsion of state's interest appears somewhat weakened because the statute permits 
discrimination by a religious organization in certain respects . .  if to do so promotes the 
principles for which the organization was established." Desilets, 636 N E.2d at 240. However, 
another court recognized that while the government permits exemptions for "religious 
corporations when religious beliefs shall be a bona fide occupational qualification," "the state's 
overriding interest permits o f no exemption to appellants in this case. . . . [WJhen appellants 
entered into the economic arena and began trafficking in the market place, they have subjected 
themselves to the standards the legislature has prescribed not only for the benefit o f prospective 
and existing employees, but also for the benefit o f citizens o f the state as a whole in an effort to 
eliminate pernicious discnmination." McClure, 370 N.W,2d at 853. The split on how to apply 
the least restrictive means part of the strict scrutiny test is particularly important when most state 
and local civil rights laws have numerous exemptions.

Finally, as we pointed out in our introducnon to this position paper, wc concur with the 
analysis by the NAACP We share their concerns, and those of many other civil rights and 
religious groups, that even where a “ firm national policy’’ in eradicating certain types of 
discrimination could be shown, such as classifications based on race or sex, courts may conclude 
that such a compelling governmental interest could be achieved without prohibiting the 
discriminatory conduct of the particular defendant claiming a religious exemption to a civil 
rights law



IV .  C O N C L U S I O N  A N D  S U G G E S T E D  A M E N D M E N T S
The AkCLU urges the Committee, as it addresses the problem of increasing protection 

for religious exercise against neutral state and local laws, to avoid unintentional harm to the 
enforcement of state and local civil rights laws. Without careful drafting, a state religious liberty 
statute could provide a new defense against state and local civil rights claims made by persons 
who already receive the least protection from the courts and the federal government. This 
Committee should not pass any religious liberty legislation without ensuring that it will not 
deprive Alaskans of their civil rights under state and local laws.

The AkCLU therefore proposes the following three amendments to clarify the intent of 
the bill and to protect religious freedom at the same time as >' ’rotects civil rights.

(1.) To clarify subsection (d) throughout CSHB 387, we suggest rephrasing (d) to n A, 
This section may not be construed to create an establishment of religion c o 
authorize the infringement of the rights of others by the person claiming a relig ,us 
exemption to a facially neutral law of general applicability. This Act does not 
establish or eliminate a defense to a civil action or criminal proset 'on under a 
federal, state, or local civil rights law.”

The sponsor has stated that his intent in (d) is to prevent one person’s free exercise of religion 
from infringing on the rights of another person. In other words, everyone has the right to 
practice his/her religion freely, exemp* from laws that burden his/her religious exercise, as long 
as no one else is injured in the process. The AkCLU agrees with this assertion, but we feel that 
our amendment clarifies the necessary balancing and gives courts more guidan e than the current 
language of (d).

To cite for you a specific example where we support ARFPA, last year the AkCLU 
looked into a case in which a Muslim couple objected on religious grounds to the State of Alaska 
performing an autopsy on their deceased infant. Alaska law requires an autopsy to be performed 
in all SIDS (Sudden Infant Death Syndrome) cases, but the parents in this case sincerely 
believed, in accordance wnh their faith, that their baby would not go to Heaven if the baby’s 
body was not presented whole unto God. (FYI, other faiths, such as Hmongs and Orthodox 
Jews, also profess this religious tenet.) Since the cause of death can often be determined by “less 
restrictive” means that do not involve cutting into the corpse -  i.e. magnetic resonance imaging, 
or MRI -  CSHB 387 would protect the rights of relatives to be exempt from the state’s generally 
applicable autopsy laws Similarly, if the cause of death for suspected SIDS cases can be 
determined by means that do not infringe on religion, then the state should respect the religious 
practices of the parents of that infant.

Our suggested amendment fairly balances the religious freedom of the individual with the 
rights of the rest of society by preventing harm to any third parties from the exercise of an 
individual’s religious rights.

(2.) We have some qualms about the wording of Section (4) in the legislative findings. 
Wc think that the intent of (4) is to protect the rights of others, but by limiting the 
protection to the degree currently set forth in the Alaska Constitution, Section (4) 
leaves open a lot of gr^y area where courts have not yet granted compelling interest 
status to the state's interest in remedying certain types of discrimination. For



purposes o f clarification, we suggest the following wording for Section (4): "while it 
is improper for the legislature to tell the judiciary how to interpret the Constitution o f 
the State o» Alaska, it is proper for the legislature to codify protection for the free 
exercise o f religion, so long as that legislative action does not authorize the 
infringement o f the rights o f others by the person claiming a religious exemption to a 
facially neutral law o f general applicability."

(3.) Finally, we urge the Committee to adopt a legislative finding that clarifies that HB 
387 is not intended to alter the application o f the Alaska Supreme Court’s decision in 
Swanner.

ENDNOTES
I In addition, the supreme courts o f Michigan and Illinois recently vacated decisions that had 
held that their respective state fair housing laws protecting persons based on marital status served 
a compelling governmental interest and were narrowly tailored, McCready v. Hafflus, 1999 
Mich. Lexis 694 (Mich. April 16, 1999), vacating and remanding, 586 N.W.2d 723 (Mich. 
1998); Jasniowskiv. Rushing, 685 N.E.2d 622 (111. 1997), vacating for lack o f case or 
controversy, 678 N.E.2d 743 (III. App. 1997) The Michigan Supreme Court reversed its own 
earlier decision after newly elected justices joined the court. The Illinois Supreme Court vacated 
an intermediate appellate decision for the procedural reason o f a lack o f a case or controversy.
2In Loving, the Supreme Court reversed a decision o f the Virginia Supreme Court which had 
affirmed, in part, a Virginia state trial court decision that stated:

Almighty God created the races white, black, yellow, malay and red, and he placed them 
on separate continents. And but for the interference with this arrangement there would be 
no cause for such mam ages. The fact that he separated the races shows that he did not 
intend for the races to mix.

Decision of Circuit Court for Caroline County (Jan. 6, 1959), (quoted in Lovmg, 388 U.S. at 3).
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THE POTENTIAL HARMFUL EFFECTS OF THE RELIGIOUS LIBERTIES 
PROTECTION ACT OF 1999 IN RACE DISCRIMINATION CASES

RLPA Will Permit Defendants la Civil Rights Cases to Avoid Liability by Clalmiog Their Discriminatory Acts are Protected under RLPA.
RLPA would establish a defense for ail persons who claim that their discriminatory acts wctc 
compelled by their religious beliefs. As a result, landlords, employers, motel and restaurant 
operators, schools, and many others who would discriminate again3t persons on the basis o f  
race could attempt to avoid liability under state and local antidiscrimination laws by asserting 
that their religious beliefs prevented them from treating persons equally. Lawyers hired to 
defend claims o f discnmination are likely routinely to inform their clients that such a defense 
is available.

RLPA Will Force PlalatiSli to Prove the Justification for Each Antidiscrimination Law.
An individual victim o f discnmination proceeding under an anti-bias statute could overcome 
a RLPA defense only by proving that the antidiscrimination statute serves a compelling interest and that the statute is the least burdensome means to achieve that compelling interest. 
As a result, a RLPA defense would place the burden on private citizens in a discrimination case to gather substantial historical and contemporary materials that prove a state or 
locality’s commitment to racial equality. The plaintiff would al6o be required to prove that the state or locality's design of the statute does not unnecessarily burden others. Regardless 
of the ultimate outcome of each RLPA defense, RLP A will create an additional burden for 
individuals attempting to vindicate their civil rights.
RLPA Defenses May Preclude Plaintiffs from Proceeding under Some Laws 
Prohibiting Racial Discrimination.

Even if plaintiffs an: ultimately successful in demonstrating that states and localities have 
a compelling interest in eradicating racial discrimination, courts may conclude that such an 
interest could be achieved without prohibiting the discriminatory conduct of the defendant. 
Any defendant raising a RLPA defense will be able to identify other exemptions in the 
relevant state or local antidiscrimination law and may be able to argue successfully that 
exempting one more entity or group from the application of the law would not impede the 
eradication of discrimination. For example, many state fair housing statutes do not apply to the rental of rooms in owner-occupied single-family dwellings. A court may conclude that 
if the state can achieve its goal of eradicating racial discrimination in housing rentals without applying its fair housing statute to the numerous rental transactions involving owner- occupied single-fimiily dwellings, then the state may also achieve its goal if the statute did
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not apply to rental transactions made by landlord! with religious beliefs that could cause 
them to discriminate on the basis of race. The result could be to close off large areas of 
everyday life from state or local protections against discrimination.

♦ The RLPA Defense May Be Invoked in a Variety of Circumstances.
The RLPA defense will likely be often raised in the context of discrimination against persons 
because of their interracial associations. Cases of landlords reftwing because of claimed religious belieft to rent to interracial ccuples are not uncommon. The asserted burden on a 
landlord's exercise of religion if fbrctd to rent to an interracial couple has been a defense 
raised in fair housing cases, including those filed with the United States Department of Housing and Urban Development. Some defendants may raise the R̂ PA defense even when 
they discriminate against persons simply because they are minoritie*. Por example, white 
separatist groups have begun owning and operating racially exclusive rental housing and 
defending that exclusivity on the grounds that it is required by their religious beliefs. 
Further, RLPA defenses may disproportionately affect African Americans and other minorities in the context of discrimination against other groups, such as unwed mothers. 
RLPA defenses will also anse m cases involving discnmination based on religion that may have a larger impact on persons of a particular race or national origin.

♦ Defendants in Race Discrimination Casas Have Successfully Used RLPA-like Defenses.
Although ultimately reversed by an appellate court, a federal district court in Virginia upheld 
a religious school’s RLPA-Like defease in a case challenging the school’s dismissal of a student on the grounds that her interracial relationship violated the school’s religious tenets. 
Fielder v. Marumsco Christian School, 486 F. Supp. 960 (E.D. Va.). reversed, 631 F.2d 1144 (4® Cir. 1980). In Cincinnati, a man relied in pert on a RLPA-like defense when successfully overturning his conviction for publishing material that promoted racial hatred. 
City o f Cincinnati v. Blakt, 8 Ohio App. 2d 143 (1966). In Brown v. Dade Christian 
Schools. Inc., 556 F.2d 310 (5* Cir. 1977), the district court found that a sectarian school’s 
policy of barring children from enrolling on the grounds of thair race was not one edopttd 
in the exercise of religion. One of the appellate judges voting to overturn that ruling argued 
that “no court should have the power to compel any church to admit any student to any 
school operetad for religious reasons.” Brown, 556 F.2d at 326 (Coleman, J., dissenting). Six judges found a serious conflict between the free exercise clause and antidiscrimination policy and voted to remand the case to the diatrict court for fUrther consideration. Brown, 
556 F.2d at 326 (Roney, J., disaentmg).

♦ RLPA’s Harmful Effect on Ant^Discrimination Laws Can Be Eliminated by a 
Provision Exempting Civil Rights Laws.
Defendants would be unable to invoke RLPA to avoid liability for their discriminatory acts 

, if RLPA contained a provision stating that the Act shall not be construed to provide a defense to any civil rights law. A civil rights exception would permit plaintiffs to vindicate their civil rights without affecting RLPA’s purpose of enhancing religious liberties in other contexts.
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July 14, 1999

Congressman John Conyers, Jr 
2426 Rayburn Office Building 
Washington, D.C. 20515-2214

Dear Congressman Conyers-

The NAACP Legal Defense and Educational Fund, Inc ("LDF”), urges you to oppose 
final passage of HR 1691, The Religious Liberty Protection Act of 1999 (“RLPA”). LDF 
litigates civil rights cases throughout tha country on  behalf of African Americans and other 
minorities in an effort to preserve equity, fhimess and justice in education, employment, housing, 
health care, environment, criminal justice, and voting rights RLPA poses a potential threat to this 
type of litigation as RLPA may bo used in a manner to limit African Americans and other 
minorities' rights to seek p ro tec tion  from  discnmination unde r state and local antidiscrimination 
laws

Defendants in discnmination cases brought under state or local fair housing, employment, 
etc., laws may seek to avoid liability by claiming protection under PIP A. This would require 
individuals and groups proceeding under such state and local antidiscrimination laws to prove that 
the law they wish to utilize is a least restrictive means of furthering a compelling governmental 
interest This requirement would significantly increase the litigation time and expense of pursuing 
even workaday antidiscrimination actions and as a result could hinder or preclude some plaintiffs 
from pursuing their claims

Even if the courts ultimately rule, as they should, that the various state and local 
antidiscrimination statutes are least restrictive means to further compelling governmental interests, 
the uncertainty of whether statutes will withstand a RLPA defense may dissuade plaintiffs from 
seeking redress under antidiscrimination statutes. Of course, if any court were to determine that a 
particular antidiscrimination statute were not a least restrictive means of furthering a compelling 
governmental interest, a successful RLPA defense would completely bar a piaintiff from 
proceeding under that rtatutc In either event, RLPA wall create an additional burden for plaintiffs 
attempting to vindicate their civil rights.
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For these reasons, LDF asks that you oppose RLPA, wnich may be used as a mechanism 
to limit African Americans and other minorities from proceeding under the state and local laws 
that prohibit discrimination in a wide range o f  areas.

Sincerely,
Elaine R. Jones 
D i r e c t m ^ ^ n ^

Reed CoJ; 
Assistant Counsel
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TESTIMONY OF TZXtS STATE REPRESENTATIVE SCOTT HOCHBERG SENATE JUDICIARY COMMITTEE - JUNE 23,1999

Mr. Chairman ind Members of the Comminre,
I appreciate the opportunity to share iome thoughts with ycru today.
TWo * >Jaia ago, Governor George W. Buih signed the Texas Religious FreedomRestoration 
Act (Texas RFRA) into taw. I vaj privileged to worJe with Gov. Bush as the House author 
of this important bill. And I'm proud of the bill, because 1 believe it strengthens religious 
freedom in Texas without weakening other fundamental individual rights.
Long before 1 ever heard of the Smith casa or the fMareJ RFRA, 1 knew how hard it was for 
wdrriduile to sum  their lint Mntndaww religious freedoms against tho bureaucracy. I've 
fought battles with our prison system over allowing Jewish prisoners to practice their ftith. 
And I found I had to pus a law before I could be sure that Judges would not repeat the 
incident that occurred in a Houston courtroom, where an Orthodox Jewish man was rammed 
to remove his skullcap, in direct conflict with his religious practice, before he could testify.
So when the American Jewish Committee and the Anti-Defamation League, on whose Jocal 
boards 1 serve, put the stare Religious Freedom Restoration Act on their legislative agendas, 
I  was eager to become the lead sponsor. And 1 was certain ly encouraged by the early and 
strong euppott of Coy. Bush, who announced just before the opening o f our leasslacivs 
te6*ion that Teas RFRA would be one of Ais legislative pnaridw u  well.
Of course you know that no bill is a simple bill. Early on. I saw that the model RFRA 
language left open a possibility that tho act could be used to gat around Texas' civil rights 
laws. That concent was first raised to me by the AJC, and then later by the ADL, the two 
gToups that had initially brought me die legislation, and two groups with long histories of 
defending cavil rights internationally.

Geariy, the inundtd purpose o f this bill was not to weaken civil rights laws. When Gov. 
Bush talked about the need fbr RIRA. he citied examples, including the skullcap situation, 
where R F R A  could bo uacd ra Help pro rest e p * n o n ’ j  religious practice from  government 
inter/kt»or« ' ’ ?.o of the examples were ebbut giving any Individual the right to deny



Thi Texas Conrurution is very clear about the primacy of civil rights. The third and fourth 
j  tot Ions o f our Bill o f Rights guarantee equal protection under the law. The next three 
sections protect religion and guarantee freedom of worship. So, Clearly, our framers saw 
these fundamental nghn u  being on the Same plane.
I wanted to pass a strong RFRA In Texas, but not one t ilt  would rewrite Texas civil rights 
laws. So I added language clarifying that the act neither expanded nor reduced a person's 
civil rights under any other lew. Thai language drew no objection initially.
But latar, some RFRA coalition member* ergued thu to completely move civil rights out 
from under RFRA might imply that even a religious organization could not use religion u  
a criteria in hiring • an exemption that is included In our irate labor code m  well an in federal 
law.
So coalition members hriped craft language to epply RFRA to the special circumstances o f 
religious organizations, while continuing to lnve the task of balancing religious end equal 
protection ngha to ths courts. Thai language was unanimously adopted ut » bipartisan, 
amendment on the House floor, end remained Intact in the bill as it was signed by Oov. 
Bush.
The RFRA coelition in Texas endorsed the civil rights language and strongly supported the 
bill, from the Taxas Freedom Network on the left to the Liberty Legal Institute on the right.
I must tell you, however, that one or two conservative groups in this very broad coalition 
objected and weat to f ir  as to ask Gov. Bush to ”cto the bilL He chose not to do so. Those 
particular groups said thax they had hapad to usb RFRA to do exactly wbat others had feared 
• to soek to override, in court, vanoua civil rights laws that they had not been able to override 
legislatively.
I urge you to sdept a urong law to reinforce what w# have done in Texas. But in to doing,
1 would also ask that you follow the wisdom o f our governor and our legislature and include 
language to pretact state civil rights laws.

I offer whatever (instance I on  be to help develop and refine the language o f tins bill so 
that those goals sre mat
This Is too Important a bill to be lost si a result of a fear of weakening civil rights. But 
likewise, national and state civil rights policies are too important to be weakened as an 
unintended byproduct of a bill with tho aoble purpose of strengthening religious rights.

anoihtrperson s equal protection rights.

T b n n k  y o u  a g a i n  fo r  y o u r  c o t u i d e r e d o n ,  y o u r  d r a c  a n d  y o u r  h a r d  w o r k .
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July 26. 1990

Tho Honored# Qrrin a  Hatch 131 Senate Ruswrt Building 1* & C. Street», NE Washington. D.C. 20313
Senator Edward M. Kennedy 315 Senate Runefl Boitdng 1* A C. toMt*. HE Washington. D.C. 20515
Dear Senator* Hetch and Kennedy:

The Kadonei Vm Housing AJUance (NFHA), a oonaoillum of over 100 groups earos* tho country dr$c«fc©<3 to enforosmsnt of fair housing law* at the federal, atsta end Iccari level, urgee you to support tfw amendment of tho RelJgrou* Lfredy Protection Act (RLPA) to include en exception for civ* right* lew*. Aa written, the bill would Inadvertently become an unintended shield for grossly 
discriminatory conduct end underout carefully crafted exception* already contained 
in civil rights lew*.

Without n dvl rights amendment to RLPA, Americana currently protected agorot discrimination In housing based on raoe, reHgton end national origin could And themaelvet sa the mercy of diacrimlnetor* who dalm »rat discrimination la Justified by tholr rstigtou* betlefa. The federal Fa*'- Housing Act, which wa* passed 
in 1068 and amended In 1853 with strong bipartisan support, protect* Americano 
from oiscrimlnetton in housing based on race, color, reason, national origin, sex, disability end famHlol status (the presence of children in a household). It already 
contain* a carafufty erefted exemption, Indudad in the lew since Its Initial passage, ettowing housing operated In conjunction with reSgious organization* to favor members of that relgfon unless membership In the religion is limited based on fQCO, color or national origin. 8lmilar state end local tow* with almKar exemption* have been passed throughout the country; sBme also protect egelnat disorlmination based on marital statue and sexual orientation.

Passage of RLPA without an exception preserving these civil rights protections would Inadvertently create a naw, broad defame to dvil right* law*. Conduct that Is currently proh&fted by olvsl rights laws would be allowed In tho name of religion.
fo r example, as It currently stands, RLPA would aRow
• A. private lantfioro with a 200«jnR̂ »artmenloomplex to refuse to rent to interred*! couple* bsoeuae rwxal mixing violated hi* rdlg&ue beliefs.• Member* of • retiglou* organisation that supported radai «paratram end religious hatred to develop a subdivision which exdudad African Amerioane and Jews In the name of rellgton.
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• A KKK member to refuse to sell hte home to »3 person of color if he dtix3 the GJbto m support of hi* refusal.• The wme KKK member to act crimlrtsily by twmtng $ cross or phywoeAy threatening a parson of odor who moved into his neigrtwhood.« A landtordvtfw refused to rent to a single women who was pregnant, and later claimed R wee because of persona* religtoua beliefs.• A property management company which refused to hsrtdto transactions wtth unmarried couple* because K violated the reHgl  ̂beliefs of its owner.
And, Ine most ironic reversal of the intended consequence* of RLPA, it would perm# e private houemp provider to use rttfgtoue beliefs to dtocrWnele based on rollglan. A large private landlord ooukf eaefude people who were not Christian If he defendsd the denial of housing due to his Christian beliefs. The menegec of • housing authority could decide not to rent to a Btoek Muslim, ostensibly based on his religious betefe,$eventh Day Adventist* cou;d be preferred or AME members rvhMed or Beptlets evicted in favor of Pfesbytsrlans.Or. as wes reported to NFHA just last week, the owner of twelve rental units could advertise tor white, Christian, male tenants and daim reHgloua beliefs for the preference.
NFHA strongly urges your continued support tor fsfr housing lights tor all Americans by voting for an amendment to RLPA which protect* federal, state, and local cMt rights lews and their existing exemptions from the ambit of RPLA. NFHA joins with other organizations In urtfno you not to defeat dvt rights protections when you act to protect religious tolerance.

9hanna8mtth ' Executive Dtaaotor

a



September 24, 1999

The undo-signed members of the Coalition for the Free Exercise of Religion are writing to Infbrm you that we have reluctantly withdrawn our support for the Religious 
Liberty Protection Act (RLPA). Our decision does not represent a change in 
commitment. We remain strongly committed to finding a solution that would undo the 
damage to religious liberty done by the Supreme Court's 1990 ruling in Employment 
Division v. Smith. We are convinced that the compelling state interest standard is the 
proper standard to apply when governmental actions substantially burden the free exercise of religion. Religious liberty is a cherished part of American life and deserves a 
high level of protection.

However, we have become convinced that our efforts should be refocused to deal 
specifically with areas where the threat to religious liberty is currently the greatest and 
Congress's power to act is strongest, such os land use.

Initially, three rulings handed down by the Supreme Court in late June, shortly 
before the House passed RLPA, coupled with previous Court rulings have raised serious 
concerns about whether the current Supreme Court would strike down any broad*based legislation such as RLPA. These three rulings—in Aldtn v. Maine, College Savings Bank 
v. Florida: repaid, and Florida Prepaid v. College Savings Bank—continue a trend by 
the Court to reduce Congress's power to impose legislative restrictions on state activity, 
making it more likely that this particular Court would overturn RLPA.

The prospect that the Court would overturn RLPA raises further concerns. First, it would delay and further erode the effort to restore legal protections to those most 
seriously damaged by Smith. Second, a ruling overturning RLPA could set a precedent that could jeopardize civil rights and other laws that are based on similar constitutional principles as RLPA.

In addition, some Religious Right leaders, organizations, and allies have made statements that suggest a rejection of one of the fundamental principles behind this bill— the principle of outecnw neutrality. The bill was designed to create a framework within 
which to resolve religious liberty claims, not to dictate a specific outcome in a particular set of cares.

Some of the same people have signaled an intention to use RLPA as a means to 
restrict others' civil rights. We and others in the civil rights community are deeply concerned about this possibility. While we believe that this strategy would not prevail 
ultimately, we also believe th« this battle would harm both civil rights and religious 
liberty by producing a divisive, rancorous publir climate that would pit our fundamental
liberties against eaoh other.

D ev Senator:



14Z>4<J ►'•-MW

All of these concerns have led us to agree that the best way to proceed is to focus 
on those areas wh«e there hu been the greatest abridgement of religious liberty or where 
legislation is most likely to be upheld by the Supreme Court. For example, the idea that a locality caa forbid Orthodox Jews from congregating in their own homes to pray is 
intolerable in our country. We believe it is important to begin now to address such 
problems. We are confident that we can address these and other areas.

We urge you to consider thi" tentative approach and look forward to working with you.
Sincerely,
Carole Shields
People For the American Way

Barry Lynn
Americant Unitedfor Separation o f 
Church and State

Hilary Shelton 
Washington Bureau

Russell Siler
Lutheran Office fo r  Governmental 
AffairsNAACP



va/i vm 0 3  m u  v c -JO  n it c r io  vn  uu<\ th a  mu. £ y£P *H 4 itS / I*. lid

T H E  E P IS C O P A L C H U R C H
O F F I C E  O F  G O V E R N M E N T  R E L A T I O N S

110 Maryland Avenue, NE, Suite 309, Washington, D.C. 20002 
Telephone: (202) 547-7300, (800) 226-0S15, Fox: (202) 547-4457

Octobtr 7,1999

Dour Senator:
On behalf of Uic Fpiscopnl Church, I wish to communicate our decision to withdraw lupport for 
the Religious I.ibcriy Protection Act (RLPA) ot this lime. Wc remain firmly committed to the 
principlos upon which this logtslatlop. wu founded and believe that strict tammy or the 
“compelling interest lest" should continue to be the legal standard forjudging free exercise of 
religion claims, a* it is for free sjween and free press claims. However, wc believe that rccont 
oonoems voiced about the bill aro valid enough to be explored further.
The lipixcopal Church was part of the original coalition that worked to construct a biU that would 
withstand Supreme Court aorutmy after tho Religious Freedom Restoration i .et was held 
unconstitutional. Wc were among the large coalition o f religious organisations to support House 
passage o f RLPA.
Just pi Lor to and since 1 louso consideration, there has been increasing concern that support for 
RI.l’A could conflict wilh othor civil rights concerns. We arc troubled at the possible use o f 
rdi gioiu liberty os o tool to restrict the civil rights o f others in aroaa such as housing and 
employment While wsu law docs not currently indicate a trend (n this direction, wo *ro 
nOitoihdc * sufficiently concerned at the possibility to step bock and review the situation,
Additionally, recent decisions by the Supreme Court curtailing Congress's power to regulato tho 
Activities or state nnd loca l governments indicate a strong possibility that the Court cou ld strike 
down RLPA. Wo tnkc very seriously the M*caimentof6omo other organiratioru that have 
wiilidmwn (heir support fo r RLPA that such a decision would further delay efforts to restore legal 
protections in those most seriously damaged by the Supreme Court1* 1990 ruling in Employment 
Division v. Smith. Wc would hop* that modified legislation could ptotcct them without riskinv 
rejection by U»c Supreme Court.
Unr these reasons, wo arc neither supporting nor opposing RITA at this lime and are considering 
other possible solutions to die problems caused by Smith. If you or your staff hive additional 
(jucstiom, ploaso feel free to contact our office.
1 hank you for your consideration.
Sincerely,

rhoir.ns II- Itart
n iiec to r o f  Government Re lotions



October 8, 1999

D ear S e n a to r

W e write to  Inform 'you that we h ave  withdrawn our su p p o rt for th e  Religious Liberty 
Protection Act (RLPA) a t th is tim e. As organizations th a t h av e  w orked in support of RLPA, 
w e h av e  not reac h ed  thla decision easily, but w e believe it Is in th e  b es t in terest of the 
c a u s a  of religious liberty.

W e w ant to  b e  c le a r  abou t w hat our decision m ean s, and  w hat it d o e s  not m ean . M ost 
Importantly, w e have  not ch an g ed  our view abou t th e  cen tra l principle underlying R L P A - 
tha t religious liberty requ ires and is entihad to the  h ighest level of constitutional protection 
possib le . W e have, how ever, com e to believe th a t advancing  th e  legislation a t this tim e 
w ould harm , ra th e r th an  help, th e  c a u se  of religious liberty. It is th a t concern  which is 
driving our decision-m aking.

W hy if w e supp o rted  the  bill In th e  H ouse a re  w e not supporting it in the  S e n a te ?  S ince the 
H ouse vote, w e ha\/e s e e n  significant and  interrelated d ev e lo p m en ts  in th ree  a re a s  -  
erosion  of support for religious liberty and growing schlem o In th e  b road -b aaed  coalition of 
support th e  bill b e e  en d  should onjoy, the  legal lan d scap e  a n d  th e  political outlook for the 
bill.

1. In a rg u in g  a g a in s t  th e  bill (w h e th e r fo r  valid  o r, a s  w e  a r e  c o n v in c e d , la rg e ly  
m isp la c e d  r e a s o n s ) ,  M em b ers  o f C o n g re s s  a n d  tra d itio n a l c o a litio n  p a r tn e r s  
a re  in a d v e r te n tly  e ro d in g  th e  r e s p e c t  a n d  p ro te c tio n  h e re to fo re  a c c o rd e d  
R e lig io u s  L iberty . In th e  p rp c e s a , th e re  h a s  b e e n  s ig n if ic a n t  d a m a g e  to  s o m e  
o f o u r  m o s t  v a lu e d  co e lh io n a l re la tio n sh ip s . W hile w e  w holehearted ly  s h a re  and 
a re  com m itted to  working toward th e  goals of th e  civil rights g roups tha t h av e  raised  
co n ce rn s  ab o u t this legislation, w e n ev erth e less  believe th a t th a t th o se  co n ce rn s  with 
regard  to  RLPA are  m isplaced. W e believe th o se  concern*  can  and  should b e  
a d d re sse d  using RLPA's •compelling s ta ts  in terest” t e s t  But n o n e  of this m itigates 
th e  d a m a g e  th e  d e b a te  h a s  d o n e  -  and  Is doing -  n o t only to our working 
relationships with traditions! aides, bu t to the c a u s e  o f religious liberty. The g rea tes t 
d a n g e r  is th a t in the  current political clim ate, with d e b a te  on  thla is su e  already  hea ted  
an d  the  p re s su re  of the  congressional c a le n d a r m ounting, position* again*! th e  bill
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(and against affording religion the h ighest level of Constitutional protection) will 
harden.

I
T he fact thajt som e g roups have b een  talking ab o u t using RLPA a s  part of a  b roader 
cam paign ag ain st th e  civil rigras of gays end  o thers ha*  only further inflamed th e  
a tm o sp h ere  and  hardened  positions.

With m ore seg m en ts  of the  Civil Rights com m unity being draw n into opposition to 
RLPA, w e n e e d  significant tim e to work through th e se  issu e*  with ou r allies, and to 
resto re  sev e red  connections to  the  im portance o f the  'com pelling s ta te  interest" test, 
T hat Is sim ply not possib le  in this a tm osphere . W e n e e d  to  s tep  beck, allow all sk ies  
to cool off, and  begin tha t work.

2. Tho legal g ro u n d  h a s  sh if te d . T here h ave  alw ays b e a n  co n ce rn s  abou t the  
constitutionality of RLPA. It w as crafted In re sp o n se  to  the  S u p rem e C ourt's decision 
striking dow n RFRA, an d  w e tAd our b e s t to  e n su re  it would p as*  constitutional 
m uster. But it’s  never b een  certain that this Court would uphold Its constitutionality. 
Ju s t around the tim e of tho H ouse vote, the Court h anded  down a  trio of c a s e s  
redefining th e  relationship betw een tho federal an d  s ta te  governm ents. It is difficult 
to read  th o se  c a se s  without feeling tha t they in c re a se  d ie  likelihood tha t this Court 
would strike down RLPA.

3. Finally, it h a s  b e c o m e  c le a r  th a t RLPA, a s  p a s s e d  b y  th e  H o u se , is  n o t g o in g  to 
b e  a p p ro v e d  by  C o n g re s s  in  th e  fo re s e e a b le  fu tu re . The stro n g est ev idence, 
perhaps. w a s  th e  H ouse d eb a te  itself. While th e  vo tes  sa w  th e  majority of m em bers, 
Including m any co u rageous D em ocrats, uphold the  principle of our indivisible right to 
religious liberty, tha t d e b a ta  saw  too m any m em bers s tan d  up  and  sp eak  ag a in st the  
bill, m any oflthem  m em bers who ca re  deeply  ab o u t religious liberty. W e saw  th e  
b road  bi-paritean c o n se n su s  iri support of an  indivisible, h ighest level of protection for 
religious liberty -  a  c o n se n su s  that helped RFRA to p a s s  w ithout a  d issenting vo te -  
seriously dam ag ed .

it's now O ctober. A bsen t a  time ag reem en t, it s e e m s  unlikely th e  bill will ev en  reach 
the floor before C ongress  re c e s se s  for the  year. And It Is c leer tha t any  d e b a te  would 
b e  a  hea ted , divisive, and  unruly one -  a  d e b a te  tha t would d o  only d am ag e  to the  
c a u se  of religious liberty.

i
S o , with co n cern  tha t th is  vary  d e b a t^  w a s  do ing  d a m a g e  to  o u r  long-term  in te re s t in  
pro tec ting  re lig ious liberty, with the  grow ing possib ility  tha t e v e n  If p a s s e d  R LP A  w ou ld  b e  
struck  dow n, a n d  with S e n a te  p a s s a g e  unlikely, a n d  w e  h a v e  w ithdraw n o u r  su p p o r t a n d  
urge the Senate n o t  to takm the bin up.

»



Religious Liberty Protection Act O ctober 8 ,1 9 9 9
P a g o  3

*

W hile w e a re  ad d ress in g  th e  long-term problem s tha t h av e  a risen  am ong  o u r traditional 
allies, w e a re  qu ite  in terested  In exploring a  “fa s t track’ ap p ro ach  for a  m ore  limited bill than 
RLPA, o n e  that m ain tains th e  criticalfy im portant “com pelling s ta te  in terest" te st, bu t would 
a d d re s s  only th e  m ost urgen t a re a s  or th o se  m ost likely to  b e  upheld  by th e  C o u r t S uch  a 
bill would focus on land u se  and , possibly, prisons, i.e. a r e a s  in w hich the  reco rd  of 
discrim ination is strongest, and In which th e re  is tht> m ost u rg en t com pelling n e e d  for 
legislation. W e believe It l$ possib le  to p a s s  su ch  a  narrow  bill th is  C o n g ress , an d  th a t doing 
so  would be  a  significant contribution to protection of our religious freedom . By focusing on 
th e  m o st u rgen t is su es , w e e re  circum stantially dealing with co n cern *  th a t ra ise  n o  divisive 
su bstan tive  is su e s  wrth either th e  rest of th e  civil rights o r tho  re s t of th e  religious 
com m unities

W s urge you to co nsider th is alternative approach , and  look forw ard to  working with you to 
p ro tect our “first freedom .’

Sinoerely,

R abbi Oevld S ap ers te in
Director, Religious Action C en ter of Reform  Judaism

la/
Rev. J a y  lin tn a r
Director, W ash ing ton  Office of United C hurch of Christ 

/ s J
F lorence Kimball
F riends C om m ittee on National Legislation

/s /
Rev. R ussell Siler
Director, L utheran Office for G overnm ental Affairs 
E vangelical L utheran  C hurch In Am erica

la/
S a rra s  C ran e
Director, C om m ittee on  Social Action and  Public Policy 
United S y n ag o g u es  of C onservative Judaism
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Act
By Danitl Kurtzman

WASHINGTON, Sept. 21 (JTA) -  There was a time 
when the task of securing greater protections for 
religious freedom in America seemed relatively 
unobjectionable.

A diverse coalition of religious and civil liberties 
groups formed to pursue that goal following a landmark 1990 Supreme Court decision that struck 
down key protections for free religious practice. Congress passed legislation in 1993 to restore those 
protections, and President Clinton signed it
Even when the Supreme Court struck down that act as 
unconstitutional in 1997, religious leaders and 
members of Congress were determined to draft a new bill to fill the void left by the court.
But now, with the Religious Liberty Protection Act 
pending hi Congress, that coalition - which spans the ideological gamut and Includes every major Jewish 
organization - finds itself in tatters.
The coalition broke down last week when several 
groups - including the Religious Action Center of 
Reform Judaism, the Anti-Defamation League, the 
National Council of Jewish Women, the National Council of Churches and the Baptist Joint Committee - announced they could no longer support the bill in 
its current form.
The groups say they continue to support the bill's 
principle of creating a law that allows people to practice their religion free from government intrusion. 
But concerns about whether religious liberty or civil

http://www.ita.orz/seD99/21 -reli.htm Q/7H/CK)
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rights laws should take precedence when the two corae 
into conflict have complicated the matter.

The measure, which pasted the House of 
Representatives in July by a 306-118 vote, would 
prevent state and local governments from placing a 
“ substantial burden" on an individual's free exercise 
of religion unless officials make a compelling case for 
doing so -  and only then through the “ least restrictive 
means."

The legislation seeks to remedy what supporters say 
are numerous cases in which laws have needlessly 
interfered with religious practices.

Supporters have pointed, among other things, to city 
ordinances that have prevented synagogues and other 
houses o f worship from expanding, policies that 
prohibit Jewish children from wearing yattnuikas in 
schools and laws that conflict with the Orthodox 
prohibition against autopsies, and the practice of 
giving sacramental wine to minors.

Although the House adopted the bill by a wide margin, 
liberal Democrats, including the majority of Jewisb 
lawmakers, voted against it, citing civil rights 
concerns.

As Rep. Jcrrold Nadler (D*N.Y.), an original sponsor 
of the bill who opposed it in the end, put It: “ RLPA 
9hould be a shield for the religious liberty of all -  not 
a sword against the civil rights o f some."

Mt issue for the lawmakers, as well as some of the 
religious groups that withdrew their support last week, 
is the question of whether the proposed legislation 
could be used to justify violations of state or local 
anti-discrimination lews. Opponents argue that 
landlords and employeri in states and cides with laws 
prohibiting discrimination against homosexuals could 
invoke their religioua principles as a defense for 
refusing to rent to or hire gays and lesbians.

Mark Pelavin, associate director of the Religious 
Action Center, said his group decided to withdraw 
support for the bill out of political expediency and 
concern over contentious debate on the issue in the 
Senate.

hntv//w u/w  i»!» nrer/«»»T>QQ/? 1 .r*l» htm 0 0 0 / 0 0
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Looking at the political landscape, he said, it became 
clear there was "no realistic chance of this bill being 
passed this year" and that "any debate would be a 
bruising one.
"It would be bruising," he added "not just for the participants, but more importantly for the concept of 
religious liberty."
It remained unclear, however, whether the Religious 
Action Center and other groups would actively oppose 
the bill or simply remain silent on it
ADL, for its part, said it remained firmly committed to 
the principles behind the act and would continue to woric with other faith and civil rights groups to enact 
the broadest possible protections for religious liberty 
in light of the opposition.
The ADL might ultimately support a narrower version of the legislation that focuses on areas such as zoning 
ordinance*, prisoner'* rights and autopsies, according to Michael Lieberman, the group's Washington 
counsel. Such a bill would avoid the civil rights 
ccntroveriies related to housing and employment
At the same time, Lieberman said the ADL will continue to lead an effort to enact individual religious 
freedom statutes on a state-by-state basis.
Nathan Diament, director of the Orthodox Union's 
Institute for Public Affairs and a leading proponent of 
the bill, said the breakdown of Jewish support for 
RLPA nevertheless was "very disappointing," adding 
that it's "unfortunate" that the groups decided protecting religious practice is "no* a high enough priority."
Marc Stern, co-director of the American Jewish Congress’ legal department and one of the drafters of 
RLPA, said he thought the coalition had stmck a "reasonable balance" between religious liberty and 
civil rights concerns in the legislation.
He held out the possibility, chough, that some of the concerns expressed by opponents could be addressed through changes in the legislation.
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Indeed, some of the Jewish groups that left the 
coalition indicated they would be open to re­examining an altered bill.
It remains to be seen, however, what impact the 
dissolution of the coalition will have on the bill's 
prospects for passage - and whether the Senate will 
even decide to take up the controversial measure.
Without firm backing from the religious community,"surely it's more complicated now and conceivably 
impossible" to win passage. Stem said.
"One of the great strengths of the coalition," he added.
"was Its very breadth," And now, with groups on the 
left withdrawing their support, "the coalition has 
lurched politically in terms of people's impressions, 
way off to the right."
(© Jewish Telegraphic Agency Inc. The above 
information Is available on a read-only basis and 
cannot be reproduced without permission from JTA.)

... , ____________
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March 2, 2000 

A laska S ta te Legis la ture
House Commun ity and Regional Affa irs Committee

Re: HB 387 - The Alaska Religious Freedom Protection Act
Honorable Chairm an and Comm ittee Members,

W e strong ly support House Bill 387 fo r several reasons. First, ’/ve are 
m indful o f the fac t tha t the Supreme Court's decision in S h e r b e r t  v .  V e m e r  (1963) 
specifica lly invo lved a Seventh-day Adventist church member who had been 
discrim inated aga inst at her place o f employment on the basis o f he r firm ly held 
beliefs. W e take specia l interest in the fac t that it was in this particular case that the 
high court ru led tha t the sta te 's interest in denying unemployment benefits - merely 
because Mrs. Sherbert would not make herself available fo r work on Saturday (her 
Sabbath) as requ ired by the state 's unemployment compensation law - was 
insuffic ien tly compelling to warrant an infringement upon this most fundamental right: 
the free exercise o f religion.

★ LEGAL RATIONALE
Second, Representatives Croft, Dyson, Coghill and Haicro's efforts to restore 

the "compelling sta te interest" and le a s t restrictive means " tests as established in 
S h e r b e r t  v .  V e m o r  (1963) and W i s c o n s i n  v .  Y o d e r  (1972), respectively, could not 
com e at a bette r tim e. Such a provision will effectively restore an individual's right to 
free exercise o f the ir relig ious convictions a t the state level, and prevent the 
unnecessary discrim ination tha t occurs on a daily basis in the public sector, 
particu larly in the workplace. As Justice Sandra Day O 'Connor stated in the 
Supreme Court's Decis ion in E m p l o y m e n t  D i v i s i o n  o f  O r e g o n  v .  S m i t h , the court 
made a critica l m istake when they fa iled to offe r "convincing" evidence "to depart 
from the settled F irs t Amendment Jurisprudence." This fundamental departure allows 
sta tes to 1) "make crim inal an individual's religiously motivated conduct" in a way that 
burdens [an] ind iv idua l's free exercise o f religion"; 2) puts at a clear disadvantage 
m inority re lig ions and re lig ious practices when leaving accommodation to the political 
process; and 3) enab les government to ignore religious claims altogether, if it suits 
them , w ithout offe ring any compelling justification to support the ir actions (494 U.S. 
872 a t 897, 902). However, as Justice O 'Connor reiterated in S m i t h ,

The essence o f a free exercise claim Is relief from a burden imposed by 
governm en t on re lig ious practice o r beliefs, whether the burden is imposed 
d irec tly through laws tha t prohibit o r compel specific religious practices, or 
Ind irectly through laws that, in effect, make abandonment o f one's own 
re lig ion o r conform ity to the religious beliefs o f others the price o f an equal 
p lace in the civ il community (494 U.S. 872 at 897).

http://www.libortyexpress.org


★ HISTORICAL R A T I O N A L

Third, to place on the shoulders o f government the burden to prove a 
compelling interest in order to protect the greater, o r common good, is to place an 
individual's claim to religious freedom in its rightful place. America's founders, 
namely Thomas Jefferson and James Madison, believed that the free exercise of 
religion was the most 'libe ra l" o f all the rights Americans could claim , the one right 
that placed the greatest trust in the capacity o f private choice, and the one least 
dependent on positive law. In other words, a right that was considered 
"unalienable." Again, as Justice O 'Connor stated in S m i t h , 'The First Amendment 
was enacted precisely to protect the rights o f those whose religious practices are not 
shared by the majority" (493 U.S. 872 a t 902). W e believe that HB 387 will restore 
th is historical intent at the state level.

If I can be o f further assistance, please do not hesitate to contact me.

Sincerely,

Joseph L. Story, Government Relations Representative 
Northwest Relig ious Liberty Association

s
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March 30, 2000

Alaska State Legislature 
Alaska State Affairs Committee

Re: HB 387 - The Alaska Religious Freedom Protection Act

Honorable Chair and Committee Members,

W e  strongly support House Bill 387 for several reasons but I wish to express 
my appreciation to the sponsor and cosponsors of this bill. First, we support this bill 
and are mindful of the fact that the Supreme Court's decision in Sherbert v. Vemer 
(1963) specifically involved a Seventh-day Adventist church member who had been 
discriminated against at her place of employment on the basis of her firmly held 
beliefs. W e  take special interest in the fact that it was in this particular case that the 
high court ruled that the state’s interest in denying unemployment benefits - merely 
because Mrs. Sherbert would not make herself available for work on Saturday (her 
Sabbath) as required by the state's unemployment compensaiion law - was 
insufficiently compelling to warrant an infringement upon this most fundamental right: 
the free exercise of religion.

*  LEGAL RATIONALE

Second, the sponsors efforts to restore the "compelling state interest" and 
"least restrictive means " tests as established in Sherbert v. Vemor (1963) and 
Wisconsin v. Yoder (1972), respectively, could not come at a better time. Such a 
provision will effectively restore an individual's right to free exercise of their religious 
convictions at the state level, and prevent the unnecessary discrimination that occurs 
on a daily basis in the public sector, particularly in the workplace. As Justice Sandra 
Day O'Connor stated in the Supreme Court’s Decision in Employment Division of 
Oregon v. Smith, the court made a critical mistake when they failed to offer 
"convincing" evidence "to depart from the settled First Amendment jurisprudence." 
This fundamental departure allows states to 1) "make criminal an individual's 
religiously motivated conduct" in a way that burdens [an] individual's free exercise of 
religion"; 2) puts at a clear disadvantage minority religions and religious practices 
when leaving accommodation to the political process; and 3) enables government to 
ignore religious claims altogether, if it suits them, without offering any compelling 
justification to support their actions (494 U.S. 872 at 897, 902). However, as Justice 
O'Connor reiterated in Smith,

The essence of a free exercise claim is relief from a burden imposed by 
government on religious practice or beliefs, whether the burden is imposed 
directly through laws that prohibit or compel specific religious practices, or 
indirectly through laws that, in effect, make abandonment of one's own 
religion or conformity to the religious beliefs of others the price of an equal 
place in the civil community (494 U.S. 872 at 897).



★ HISTORICAL RATIONAL

ThiitJ, to place on the shoulders of government the burden to prove a 
compelling interest in order to protect the greater, or common good, is to place an 
individual’s claim to religious freedom in its rightful place. America's founders, 
namely Thomas Jefferson and James Madison, believed that the free exercise of 
religion was the most "li! jral" of all the rights Americans could claim, the one right 
that placed the greatest trust in the capacity of private choice, and the one least 
dependent on positive law. In other words, a right that was considered 
"unalienable." Again, as Justice O'Connor stated in Smith, ’The First Amendment 
was enacted precisely to protect the rights of those whose religious practices are not 
shared by the majority" (493 U.S. 872 at 902). W e  believe that HB 387 will restore 
this historical intent at the state level.

If I can be of further assistance, please do not hesitate to contact me.

Sincerely,

Joseph L. Story, Government Relations Representative 
Northwest Religious Liberty Association
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job qualifications are equal, 
a veteran or prisoner of war 
shall be given preference 
over a person who was not a 
veteran or prisoner of war, 
and the veteran or prisoner 
o f war shall be kept on the 
job. This subsection may 
not be interpreted to amend 
the terms o f a collective 
bargaining agreement.

not be counted. If a 
position in the classified 
service is eliminated, 
employees shall be 
released in accordance 
with rules adopted under 
AS 39.25.150(13). In the 
case o f a comparison of 
employees with equal 
qualifications on the 
factors adopted under AS 
39.25.150(13), a veteran 
or former POW shall be 
given preference over a 
person who was not a 
veteran or former POW, 
and the veteran or former 
POW shall be kept on the 
job.

If collective 
bargaining 
agreements allow it, 
veterans or former 
POWs should be 
given “super 
seniority,” and layed 
off after non­
veterans.

Section 6 
Page 6 
Line 14- 
31

AS 39.25.159(c)
Similar to veterans 

and POW preference in AS 
39.25.159(a), except applies 
to a member of the national 
guard.

Similar revisions to 
those set out above re: AS 
39.25.159(a).

Applies the 
protections granted in 
the previous section 
to members and 
former members of 
the National Guard.

Section 7 
Page 7 
Line 7

AS 39.25.159(d) Add a new paragraph (4) 
to read:

“consideration” 
means reviewing a 
person’s entire application 
in order to determine 
whether the person should 
be selected, rejected, or 
admitted to further steps in 
the assessment or 
selection process.

Page 8

New paragraph that 
defines the word 
“consideration” in the 
context of WPA.

i
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From: Betty L. Dunkum, Esq. Virginia E.Hanman
Executive Assistant

Date: February 29, 2000
Re: Religious Freedom .Statute For Alaska

For the reasons set out below, religious liberty in many states o f the United States lacks 
adequate legal protection. As the first freedom guaranteed in the First Amendment to the U.S. 
Constitution, religious liberty should be fully enjoyed by Americans regardless o f  their state o f 
residence. The Coalition For The Free Exercise O f Religion (presently consisting o f over 70 
religious faith groups and civil rights organizations) is seeking to enact federal legislation that 
would provide uniform legal protection in every state. However, because such a federal bill 
cannot cover as broad a spectrum o f religious exercise as state law can, the Coalition is 
simultaneously assisting with legislation in states, such as Alaska, that appear committed to 
protecting all their residents and other persons that come within their jurisdiction.
1. W h y  Alaska Needs Its O w n  Religious Freedom Restoration Act

Prior to 1990, courts generally found an infringement o f the First Amendment's clause 
protecting the free exercise o f lcligion whenever a law or actions by a government official had the 
effect (intended or not) o f  substantially burdening a person's religious belief or practice. For 
example, pursuant to a state autopsy law, a state medical examiner could order the performance 
o f  an autopsy on a person who would have objected to the autopsy because o f conflicting 
religious beliefs. Performance o f the autopsy would substantially burden the religious freedom o f 
the individual and his/her family. In another case, a city ordinance designating a church building 
as an historic landmark meant that the church could not alter its own property (e.g., to expand the 
sanctuary or social hall or to establish a day-care ministry) without approval by the city landmark 
preservation board. This substantially burdened the church's collective religious freedom. 
Whenever courts found such a "free exercise" burden, they generally required that the government 
(the state medical examiner or the city, in these examples) give the religious person or body (here, 
the individual or the landmarked church) an exemption from the law.

The only exception to the general rule o f  free exercise was where the government could 
prove that denying religious accommodations was the least restrictive means o f furthering a 
compelling government interest. In the historic preservation example above, the city would have
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to prove that architectural preservation is a vitally important role for government and that there is 
no less onerous way to further this interest than to deny religious accommodations. Unlike 
landmark preservation cases, cities routinely met this "strict scrutiny" when churches sought 
exemption from fire and safety regulations applicable to their buildings.

But in 1990, the U.S. Supreme Court unexpectedly dropped the "compelling interest" test 
for most Free Exercise Clause claims. Employment Division v. Smith, 494 U.S. 872 (1990). The 
Court held that the test did not apply to cases where the burden on religion was the result o f  a law 
that was generally applicable to all persons and groups. So, using the autopsy example above, the 
individual’s family could not invoke the First Amendment to prevent the autopsy.

This 1990 turnabout by the Court so threatened religious liberty for all faiths that a 
national coalition o f over 65 religious denominations and civil rights groups was formed. They 
drafted and, in 1993, Congress passed (almost unanimously) the Religious Freedom Restoration 
Act, which restored the "compelling interest/least restrictive means" test. RFRA required a 
religious exemption from any government action that substantially burdened the complainant’s 
religious exercise.

However, in 1997, the Supreme Court held that RFRA unconstitutionally exceeded 
Congress' authority under Section 5 o f the Fourteenth Amendment. City o f Boerne v. Flores, 521 
U.S. 507 (1997).1 Consequently, disparate impacts on religious liberty have no meaningful 
federal statutory protection against state or municipal law, policy, or practice. The First 
Amendment Free Exercise Clause is triggered only in the rare case where the stale action 
intentionally discriminates against religious practice.
2. What Alaska Can Do To Restore Religious Liberty Protection

Friends o f religious freedom should regularly check on the progress o f our federal 
legislation and be ready to rally local support for a federal "RFRA II"--a bill that would uniformly 
(albeit less broadly) restore meaningful legal protection in every state.2

In addition, a state should enact its own RFRA, such as the Alaska Religious Freedom 
Protection Act, HB 387, because a state RFRA will affirm the state’s commitment to protecting 
religious liberty. Indeed, eight states—Alabama, Arizona, Connecticut, Florida, Illinois, Rhode 
Island, South Carolina, and Texas—have already passed their own RFRAs, and a number o f other 
states are in the same process.

' While the high court has not addressed the issue, most scholars (and the Clinton Administration) 
agree that RFRA still applies against federal law or federal action. See In re Young, 141 F.3d 854 
(8th Cir. 1998), cert, denied, 119 S.Ct. 43 (1998) (mem.).

See Religious Liberty Protection Act, H.R. 1691, 106th Cong., 1st Sess. (1999) (utilizing federal 
Commerce Clause and spending power, rather than Section 5 o f the Fourteenth Amendment).
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The RFRA Coalition urges any state considering enactment o f its own law to include the 
following essential elements.

a) The Compelling Interest/Least Restrictive Means Test. State RFRAs should apply 
this test to any government action that places a substantial burden on a person's religious exercise.

b) Broad Definition For The "Exercise O f Religion". The test should be triggered 
when government burdens an act, or a refusal to act, that is motivated by religious belief, whether 
or not the burdened religious exercise is compulsory or central to a larger system o f religious 
belief. Reference to the First Amendment and/or the state constitution's religious liberty clauses 
should be avoided, so as not to imply that previous case law interpreting "the exercise o f  religion" 
under those provisions is being incorporated into the bill.

c) Universal Protection. As an inalienable right, religious liberty should not be denied to 
any class o f persons. The Coalition urges states not to deny the protections o f a state RFRA to 
anyone. Religious liberty is diminished for all i f  it is denied to any. And once a law omits one 
politically unpopular group it will be all too easy to exempt others. The Coalition opposes 
efforts to pass a state RFRA unless it is free o f exemptions for prison inmates, land lse claims, 
civil rights ordinances, etc. In some cases, suitable language can be framed on specific issues; 
please contact the Coalition if such language is required.

The Alaska Religious Freedom Protection Act, HB 387, presently includes all o f  the above 
elements. Please support tin's bill and oppose any amendments that would create “ carveouts”  fcr 
any group o f people.
Please tell the Center for Law and Religious Freedom (703-642-1070, x3501) how we can 
assist you.
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L E G I S L A T I V E  R E F E R E N C E  L I B R A R Y

LEGISLATIVE AFFAIRS AGENCY 
STATE OF ALASKA

(907) 465-3808
FALY (907) 465-2029 /JO  Seward Street, Suite 400
Mail Stop 3101 Juneau. Alaska 99801-2105

Copies o f minutes listed below were originally included in this file. The minutes are 
available on the legislative computer database. In order to save space copies o f minutes have 
not been left in the files.

Mary Pagenkopf
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R e p r e s e n t a t iv e  E r ic  C r o f t

M e m o r a n d u m

TO: Rep. Jeanette James, Chair
House State Affairs Committee

FROM: Rep. Eric Croft 
DATE: 3/7/00
RE: HB 378, Alaska Religious Freedom Protection Act

I am requesting a hearing, pending referral from the HESS Committee, for HB 378. 1 
believe this legislation is undergoing a very thorough public process. I welcome a 
hearing in your committee.
For your information I have enclosed:
1) copy o f the bill
2) sponsor statement
3) letters of.support
4) pertinent backup

January-M ay: S ta le  C ap ito l •  Juneau, A laska 99801-1182 •  (907) 405-4998 •  (800) 689-4998 •  Fax (907) 465-4419
^  Jtinc-D ecem bcr: 716 W. 4 th  A venue •  A nchorage, A laska 99501 •  (907) 258-8162

t f }  Representafive_Eric_Croft@ lenis.statc.sik.us
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H Q  -387

S u b jec t: HB 387
D ate: Thu, 09 Mar 2000 10:20:39 -0900 

F ro m : Sam Shepard <Sam_Shepard@legis.state.ak.us>
O rgan iza tion : Alaska State Legislature

To: Barbara Cotting <Barbara_Cotting@legis.slate.ak.us>
I  p u t  i n  a  h e a r i n g  r e q u e s t  f o r  t h e  r e l i g i o n  b i l l  b u t  o n l y  ha d  t h e  CS 
work d r a f t .  I t  h a s n ' t  b e e n  r e a d  a c r o s s  f rom HESS s o  t h e r e ' s  no 
" o f f i c i a l "  v e r s i o n .  The b i l l  you  g e t  w i l l  b e  t h e  same j u s t  w i t h o u t  t h e  
" w o r k d r a f t " .

Thanks f o r  y o u r  h e l p  t o d a y . . . a n d  t h e  h e a r i n g ! ! !

Sam

3 /9 /0 0  11:11 A M
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A s s o c i a t i o n
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ATTORNEY (V A )
Advocates fo r Family &  Freedom
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A t t o r n e y  (V A . m o )
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To: Members o f the Alaska House Community and Regional Affairs Committee 
From: Chris Klicka 
Date: February 29, 2000
Re: House B ill 387, The Alaska Religious Freedom Protection Act

By way o f introduction, the Home School Legal Defense Association is a national organization 
which has as its primary purpose the protection o f the right o f parents to direct the education o f 
their children. We presently have more than 66,000 member families in all 50 states and the 
District o f Columbia, with many member families in Alaska. Because the vast majority o f our 
members noose to home school out o f religious convictions, the protection o f religious freedom 
is essential to our cause.
The Alaska Legislature has a tremendous opportunity to restore the protection o f religious 
freedom for all citizens in the state. The U.S. Supreme Court, in 1997, denigrated the right o f the 
free exercise o f religious beliefs to a second class right. The Alaska Legislature must ac now to 
protect religious liberty. Below are some commonly asked questions about state Religious 
Freedom Restoration Acts.

W h a t w ill H B  3 8 7 , th e  A la sk a  R elig ious F reed o m  R esto ra tio n  A c t, do?

The Alaska Religious Freedom Restoration Act (RFRA) reestablishes a test which courts must 
use to determine whether a person’s religious belief should be accommodated when a 
government action or regulation restricts his or her religious practice. Known a., the “ compelling 
interest test,”  this test requires the government to prove with evidence that its regulation is (1) 
essential to achieve a compelling governmental interest and (2) the least restrictive means o f 
achieving the government’s compelling interest.
For example, in People v. DeJonge, a case argued by the Home School Legal Defense 
Association (HSLDA), a Michigan couple had the religious belief that they as the parents, 
although they were not certified teachers, should be teaching their children in their home rather 
than sending them to school. But the state law requiring all teachers to be certified did not permit
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the couple to exercise this religious belief. Using the “ compelling interest test,”  the court 
required the state to show that (1) teacher certification is essential to fu lfill the state’ s compelling 
interest that children be educated and (2) that teacher certification was the least restrictive means 
to fu lfill its interest. The state was able show without much difficulty that it had a compelling 
interest in seeing that its citizens were educated. But because this couple’ s children were scoring 
above the 90th percentile on standardized tests, the state could not prove teacher certification was 
essential for children to be educated and the least restrictive means to achieving that end. Thus, 
because the state could not satisfy the “ compelling interest test,”  the parents were allowed to 
continue teaching their children according to their religious beliefs.
Why does Alaska need a RFRA ?

Prior to 1990 the U.S. Supreme Court used the above test— the “ compelling interest test”—when 
deciding religious claims. However, in a 1990 decision (Employment Div. o f  Oregon v. Smith) 
the Court tipped the scales o f  justice in favor o f government regulation. The Court threw out the 
compelling interest test, which had shielded our religious freedom from onerous government 
regulation for more than 30 years.
The Smith decision redu '.ed the standard o f review in religious freedom cases to a 
“ reasonableness standa d.”  In other words, i f  a state regulation is “ reasonable”  (which they 
nearly always are), a religious objector loses. While all other fundamental rights (freedom o f 
speech, press, assembly, etc.) remain protected by the stringent “ compelling interest test,”  the 
Court singled out religious freedom, reducing its protection to the weak “ reasonableness test ”
In 1993, Congress attempted to remedy the Smith decision by enacting the federal Religious 
Freedom Restoration Act. This Act simply restored the “ compelling interest test”  in religious 
freedom cases. Four years later, the federal RFRA was struck down by the U.S. Supreme Court 
in the 1997 City o f Boerne case.
As a practical matter, here are a few real-life examples o f government restricting the free 
exercise o f religion that have taken place under the “ reasonableness test.”
a) the long-standing practice o f pastor-laity confidentiality has been repeatedly violated;
b) a Catholic hospital was denied accreditation for refusing to teach abortion techniques;
c) among other zoning ordinance conflicts, a church ministry to the homeless was shut down 

because it was located on the second floor o f a building with no elevator;
d) a church was prohibited by a local city ordinance from feeding more than 50 people per day; 

and
e) Justice Fellowship reports that a Jewish minimum-security prisoner (CPA in jail for fraud, in 

6th year o f 8-year term) was denied the right to attend high holy day celebrations.
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B u tH a s r .  7  th e  U .S. S u p r e m e  C o u rt a lready ru le d  th e  R F R A  u n c o n s titu tio n a l?

The 1993 federal RFRA attempted to use Congress’ powers under Section 5 o f the 14m 
Amendment to require both the federal and state governments to use the “ compelling interest 
test”  in religious freedom cases.
However, when the Supreme Court struck dowm the federal RFRA in 1997 (City ofBoerne v. 
Flores), the problem wasn’ t with the “ compelling interest test.”  The test had been used, as 
mentioned earlier, by the U.S. Supreme Court itself for more than 30 years. Rather, while the 
Supreme Court recognized the legitimacy o f the “ compelling interest test,”  it ruled that Congress 
could not require states to use this test in religious freedom cases.
A widely recognized principle o f law is that states are free to protect an individual’s right with a 
much liigher standard than the U.S. Constitution itself affords. Under this principle and the 
Boerne decision, states are free to enact their own RFRAs, thereby choosing to apply the higher 
“ compelling interest test”  standard in their own religious freedom cases.
S h o u ld  c iv i l  r ig h ts  la w s  a n d  o rd in a n ces  be  e x e m p te d fr o m  a p p lic a tio n  o f  th e  R e lig io u s  
F re e d o m  R e s to ra tio n  A c t?

No. Religious freedom is one o f many civil rights which all Americans should be allowed to 
enjoy. A civil rights exclusion in the RFRA simply makes religious freedom a “ second-class”  
right, subordinate to all other civil rights. Instead, when a religious freedom right conflicts with 
another civil right, the two rights should be given the same level playing field by a balancing o f 
interests using the compelling interest test.
In some situations, a civil rights law or ordinance should be upheld even when it conflicts with 
an individual’s religious practice, while in other situations, the religious practice should be 
accommodated. Using the “ compelling interest test” provided by HB 387, a court will be able to 
properly determine whether the government’s interest in enforcing a particular civil rights lav/ is 
compelling enough to override an individual’ s religious practice. If, however, civil rights laws 
are exempted from HB 387, religious freedom will always be curtailed when it conflicts with 
civil rights laws, even i f  the courts could have made a reasonable accommodation.
W ill H B  3 8 7  crea te  a n  in crea se  in  litiga tion?

No. This bill will simply restore the “ compelling interest test,”  which the U.S. Supreme Court 
established almost 40 years ago as the standard o f review for fundamental rights cases.
This “ compelling interest test"worked well for over 30 years with no explosion o f religious 
freedom cases. The consistent application o f the “ compelling interest test”  in the courts “ evened 
the playing field,”  giving people o f sincere religious faith a fair chance against state regulations 
that violated their religious beliefs. Many times, both conservative and liberal religious and civil 
liberty organizations successfully used the “ compelling interest test”  to defend individuals’ rights 
to freely exercise their religious beliefs.
As mentioned above, the federal RFRA, which restored the “ compelling interest test” in religious 
freedom cases, was effective from its enactment in 1993 until the U.S. Supreme Court struck it
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down in 1997. There is no record o f an explosion in religious freedom litigation during this four- 
year period.
Furthermore, eight states have formally passed RFRAs to specifically restore the application o f 
the “ compelling interest test”  in religious freedom cases (AL, IL, FL, TX, AZ, CT, RJ, and SC). 
Seven more states, through state court precedents, have established a “ compelling interest test”  
independent o f the U.S. Supreme Court’s damaging precedence in Smith and Boerne. (KS, MA, 
MN, VT, WA, W I, md MI.) None o f these 15 states are experiencing an explosion in frt?. 
exercise litigation.
Based on the lack o f examples o f excessive litigation during the almost 30 years o f experience o f 
using the “ compelling interest test”  for religious liberty (both before the Smith decision and 
during the federal RFRA years), we believe that restoring this test will generate very little, i f  any, 
new litigation. In fact, clarifying the standard for religious liberty under state law may prove to 
reduce the amount o f litigation, because a clearly defined legal standard often leads parlies to 
settle disputes before litigation ensues.
W ill th e  p a s s a g e  o f  H B  3 8 7  r e su lt  in  a  h u g e  increase  in  litiga tion  a g a in s t lo c a l g o v e rn m e n ts ?  
W ill th is  a lso  in cre a se  th e  costs  f o r  th e  a tto rn ey  g e n e ra l 's  o ffic e  in  d e fe n d in g  s ta te  o ffic ia ls?

No. The same arguments above apply. The “ compelling interest test”  is not new. It has been in 
effect for most o f the last 40 years. Local governments and state officials have not been 
inundated with religious freedom suits.
None o f  the eight states that have passed state RFRA have experienced any explosion o f 
religious liberty cases, including Rhode Island where the law is seven years old. The “ compelling 
interest test”  is time-tested.
Furthermore, the “ compelling interest test”  is simply a “ balancing test.”  It does not give religious 
claimants an automatic win. It only “ evens the playing field”  for tire little guy.
I s  i t  a c c e p ta b le  to  ex c lu d e  certa in  p eo p le , su c h  a s  p r iso n e rs , f r o m  p ro te c tio n  u n d e r  H B  387?

No. As an inalienable right, religions liberty should not be denied to any class o f persons. Home 
School Legal Defense Association urges states not to deny the protections o f a state RFRA to 
anyone (including prison inmates). Religious liberty is diminished for all i f  it is denied to any. 
Once the government excludes one politically unpopular group, it is all too easy to exempt 
others. O f the states that have enacted RFRAs to date, none has found the need to exclude 
anyone.
B u t  w o n  ’i  H B  3 8 7  crea te  a n  exp lo sio n  in  f r iv o lo u s  ca ses  f i l e d  by  p r iso n e rs?

No. Studies show no sudden surge in religious freedom litigation filed by prisoners during the 
four years o f the federal RFRA demonstrate there was no explosion o f cases. Justice Fellowship 
compiled the following data (provided by the Statistical Division o f Administrative Office o f the 
U.S. Courts):
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■ Prisoner RFRA cases for the years 1995-1996 accounted for about one-tenth o f one percent 
(0.01%) o f cases in U.S. courts.

■ The National Federal Court statistics show that in 1995, out o f 43,158 total U.S. civil cases 
nationwide (1110 prisoner cases), only 50 o f the cases invoking the federal RFRA were filed 
by prisoners.

• In 1996, out o f  48,755 U.S. civil cases, only 51 RFRA cases were filed by prisoners.
A state-by-state breakdown o f information was only available for the following three states:
■ In New Mexico, out o f 407 U.S. civil cases filed in 1995, 0 were filed by prisoners invoking 

the federal RFRA. In 1996, out o f 492 U.S. civil cases filed, 0 were filed by prisoners 
invoking the federal RFRA.

■ According to the Virginia Attorney General’ s office, out o f 1,099 prisoner lawsuits filed 
against sheriff departments between 1993 and 1997 only 7 were “ religious-styled”  cases.

■ In Florida, only 5 prisoner religious freedom cases invoked the federal RFRA during 
1993-1997.

These statistics show that the federal RFRA caused no explosion o f cases filed by prisoners—a 
group considered most likely to take advantage o f such a law.
W h a t is  H B  3 8 7  b a se d  o n ?

The state RFRA model supported by HSLDA is based on other time-tested state Religious 
Freedom Restoration Acts. It is a combination o f the Rhode Island PJFRA (die oldest—passed in 
1993) and the Illinois RFRA. The substantive provisions o f the bill, its heart, are found in all 
RFRA states, (e.g. Texas, South Carolina, Arizona, Connecticut, Florida, and Alabama). O f 
course, the “ compelling interest test”  is patterned directly after the U.S. Supreme Court’ s 
description o f the test found in dozens o f cases over die last 40 years.
W h y  ca n  7 we s im p ly  le t  th e  A la s k a  S u p r e m e  C o u rt reestab lish  th e  “c o m p e llin g  in te re s t te s t”?

States which have neither an enacted RFRA nor their own body o f case law applying the 
“ compelling interest test”  have simply followed whatever the current federal standard is. Courts 
in these states have always relied on die U.S. Supreme Court’ s religious freedom standard o f 
review and its interpretation and application o f the “ compelling interest test.”  The states need to 
establish their own standard.
Since Smith and Boerne set the current federal precedent, this means trouble for Christians and 
other people o f sincere religious faith.
D o e s  H B  3 8 7  re p la c e  a l l  e x is tin g  re m e d ie s  to  p ro te c t re lig io u s  f r e e d o m ?

No. It only creates an additional “ track”  which a religious claimant can use to protect his free 
exercise o f religion. State constitutional and federal constitutional remedies are still available.
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I s  th ere  a p ro b le m  w ith th e  lack  o f  d e fin itio n  f o r  “re lig io u s  b e l i e f '? F o r  exam ple, w h a t i f  a  
g ro u p  g o t  to g e th e r  (such  as a sa tan ic  g roup)  a n d  s a id  it was a “relig ious g r o u p ” a n d  w a n te d  to  
m e e t in  a h ig h  sc h o o l g y m , b u t d id  inappropria te  th in g s?  U nder th is  law , w ou ld  th e  sc h o o l  
ha ve  to  le t  everyo n e  ( in c lu d in g  th is  g ro u p ) m e e t in  th e  g y m , o r  le t n o  o n e  do it?  W o u ld  sc h o o ls  
th a t  a llo w  F e llo w sh ip  o f  C hristian  A th le te s  o r  Y oung  L i fe  to  m e e t in  th e  g y m  also  b e  fo r c e d  to  
le t e v ery o n e  e lse  in  (or n o  one)?

The first issue is the concern over the absence o f a definition o f religious belief.
There is a large body o f case law relating to the definition o f “ religion.”  (For a good summary o f 
the case law see Carl H. Esbeck, A Restatement o f the Supreme Court’s Law o f Religious 
Freedom: Coherence, Conflict, or Chaos?, 70 Notre Dame L. Rev. 581, 609-612 (1995)). For 
example, in U.S. v. Seeger, 380 U.S. 163, 176 (1965), the U.S. Supreme Court defined religious 
belief as “ sincere and meaningful belief which occupies in the life o f its possessor a place 
parallel to that filled by God."
The drafters o f the 1993 federal RFRA considered defining “ religion”  but decided against it 
primarily because the U.S. Supreme Court had already done so. Since the U.S. Supreme Court 
has defined religious belief in dozens o f cases with sufficient clarity, it is not necessary to define 
it in a state RFRA.
Secondly, a response to the school hypothetical:
The hypothetical Satanists who are denied access to a school could make claims under the Free 
Speech Clause, the Free Exercise Clause, and the Equal Access Act. Their case would likely be 
considered under the Equal Access Act and the First Amendment’ s Free Speech Clause—not 
free exercise law. Under the Equal Access Act (effective since 1984), i f  a school lets one 
noncurriculum group meet, it must let all noncurricuJum groups meet. When Congress was 
considering the Equal Access Act, people were concerned that it would lead to an explosion o f 
Satanists, Nazis, and hate groups wanting to meet and organize in schools; however, this 
“ explosion”  has not occurred.
Under the Free Speech Clause o f the First Amendment, religious expression receives the same 
level o f protection as nonreligious expression. See, e.g., Kura v. New York, 340 U.S. 290 (1951) 
(meeting permit). Free speech rights are essentially a ceiling on free exercise rights. The standard 
o f review for free speech cases is the “ compelling interest test”  giving individuals who exercise 
their right to free speech the highest level o f  protection. See Heffron v. lnt'l Society o f  Krishna 
Consciousness, 452 U.S. 640, 652-53 (1981) (solicitation on state fair grounds).
Thus, once the school lets the Fellowship o f Christian Athletes meet after hours, it must let in 
other groups. This is the case regardless o f the standard o f free exercise law. The school cannot 
discriminate among groups except to the extent it needs to regulate disruptive speech. See, e.g., 
Tinker v. Des Moines, 393 U.S. 503 (1969).
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I n  s ta te  o ffice s , i f  a  p e r s o n , b e c a u se  o f  a re lig ious belief, w an ted  to  h a v e  s o m e th in g  d is ta s te fu l  
o n  h is  d e sk , c o u ld  h is  su p e rv is o r — u n d e r  th is  law — a sk  f o r  it to  be  r e m o v e d ?

It depends. I f  the item was on a teacher’ s desk, it could probably be removed under the 
Establishment Clause. I f  the item was on a desk not open for public view, it may be protected by 
the employee's free speech rights.
Free speech, the prohibition o f establishme nt o f religion, and Title V II considerations all would 
come into play here. However, like the school example, this scenario is likely going to be 
considered under the Free Speech Clause. Under U.S. Supreme Court precedent, when 
government regulates its employees’ speech, a different test applies than when government 
regulates its citizens’ speech. It ’ s an easier test for the government to satisfy.
I f  the dispute over the object on the desk could not be resolved, the state RFRA could be invoked 
and the courts would have to balance the state’s interest with the free exercise claim through 
application o f the “ compelling interest test.”
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I
n 1991 the a rchb ishop o f  Sail A n ton io  
was den ied  a p e rm it to  en large St. Peter’s 
C a th o lic  C hu rch  in B oe rne , Texas. The 
a rchb ishop ’s challenge o f  the denia l led to  City 
of Boerne v. Flores,' in  which the U.S . Sup rem e 

C o u r t  s tru ck  d ow n  as uncon s titu tion a l the 
R e lig ious F reedom  Resto ra tion  Act (R F R A ) o f  
1993 . As a re su lt , m any  re lig iou s  p eop le  a re 
lik e  the h om e le s s— w ith ou t shelter.

As w ith m any  church-state cases, the real 
issue here isn’ t the pa rticu la r; it’s the universal 
beh ind  it. In  Flores the p rob lem  wasn’ t the denia l 
o f  the bu ild ing  pe rm it per se, but the rationa le  
the C o u rt  used in  upho ld ing  the denia l, which 
was that R FRA  was unconstitu tiona l.

R FRA  a rose in response to  the Suprem e 
C o u r t ’s decis ion  in  Employment Division v. 
Smith,2 w h ich  e rad ica ted  w ha t m any  c ou rt 
observers believed to  be bed rock  constitu tiona l 
p rin c ip le  firs t estab lished in Sherbert v. Verncr' 
and  am p lified  in Wisconsin v. Yoder* U nder 
Sherbcrt/Yoder, w hen a gove rnm en ta l requ ire ­
m en t con flic ted  w ith  an in d iv id u a l’s re lig ious 
practices, in o rd e r fo r  the requ irem en t to  p reva il 
o ve r the in d iv id u a l’s re lig ious practices the gov­
e rnm en t had to  dem onstra te  a com pe llin g  state 
in terest that showed why the practice shou ld  
n o t be a llow ed . Then , even i f  the gove rnm ent 
was ab le  to  d em onstra te  that in terest, it had to 
p rove  fu rth e r that there was n o  less restrictive 
means by  which to achieve its secu lar pu rpose . 
In  o th e r w ords, the onu s and burden  was on  the 
g ove rnm en t to  show  that it had  a very  g ood  rea­
son to restrict a re lig ious practice ; i f  n o t, then 
those seeking an exem p tion  o r  accom m oda tion  
to  a law  that restricted the ir practice sh ou ld , 
idea lly , have gotten  it.

B u t in  a rad ica l depa rtu re  from  precedent, 
the Smith C o u r t  s la ted that the free exercise 
c lause o f  the F irst A m endm en t “ does n o t relieve 
an  in d iv id ua l o f  the ob lig a tion  to c om p ly  w ith a 
‘ va lid  and n eu tra l law  o f  genera l app licab ility  on

the g round  that the law  p roscribes (o r  p re ­
scribes) conduct that his re lig ion  prescribes (o r  
p roscribes).’ ” 5

A cco rd ing  to  Smith, the o n ly  tim e the 
Slierbert/Yoder test app lies is in the hyb rid  s itu ­
a tion  in which the free  exercise c la im  is raised 
(1 )  “ in  c on ju n c tion  w ith o th e r constitu tiona l 
p ro tec tions , such as freedom  o f  speech and o f  
the press"'' o r  ( 2 )  “ w here the state has in p lace a 
system o f  in d iv id ua l exemptions,”  such as in 
u n em p loym en t com pensation  cases. In  the la t­
ter s itu a tion , the state “ m ay n o t refuse to  extend 
that system to  cases o f ‘ re lig ious ha rdsh ip ’ w ith ­
ou t com pe llin g  reason .” 7

T hu s Smith re legated the Free Exercise 
C lause to  o n ly  an an tid isc rim ina tion  p rov is ion  
leav ing unp ro tected  ind iv idua ls whose re lig ious 
be lie fs m ay be som ew hat d iffe ren t from  soc i­
ety ’s m ainstream . T h e  Smith justices reduced 
free exercise p ro te c tio n  w h ile  c om p le te ly  aware 
that the ir ac tion  m igh t have a d isparate effect 
on  those w ho  are m em bers o f  m in o r ity  re li­
g ions. The C o u rt  stated:

“ It m ay fa ir ly  be said that leav ing accom ­
m oda tion  to the p o lit ica l process w ill p lace at 
re la tiw  disadvantage those re lig ious practices 
tha t a re n o t w id e ly  engaged in ; bu t tha t 
unavoidab le  consequence o f  dem ocra tic  gov ­
e rnm en t m ust be p re fe rred  to  a system in which 
each conscience is a law  un to  itse lf o r  in which 
judges weigh the soc ia l im po rtance  o f  a ll laws 
against the c en tra lity  o f  a ll re lig ious beliefs.” " 

T h is  d im in ish ed  und e rs tan d ing  o f  free  
exercise p ro tec tion  was n o t shared by  m uch o f  
the A m e ric an  re lig iou s  c om m un ity , the 
Congress, o r  the p resident. The  resu lt was 
RFRA , which m andated that fede ra l, state, and 
lo ca l gove rnm en t be sub ject to the com pe llin g  
state in terest/least restric tive  a lte rna tive  test

Lee Boothy is an attorney with Boothby and 
Yingst in Washington, D.C.
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when free exercise claims were raised by an indi­
vidual who found his o r her religious practices 
were in conflict with governmental law, regula­
tion, o r action.

When Congress enacted the RFRA, it relied 
p rm a r i ly  on its Fourteenth Amendment 
enforcement power. The Fourteenth Amend­
ment provides in relevant part:

“ No State shall make o r enforce any law 
which shall abridge the privileges o r immunities o f 
citizens o f  the United States; nor any State deprive 
any person o f  life, liberty, o r property, without due 
process o f  law; n o r deny to any person within its 
jurisdiction the equal protection o f  the laws.. . .

their treatment o f  religion.” " As the C ou rt 
noted, “ in most cases, the state laws to which 
RFRA applies are not ones which w ill have been 
motivated by religious bigotry.” "

In  summary, the Supreme C ou rt instructed 
that “ when the po litica l branches o f  the 
Government act against the background o f  a 
jud ic ia l interp retation o f  the Constitu tion  
already issued, it must be understood that in 
later cases and controversies the C ourt w ill treat 
its precedents with the respect due them under 
settled principles.” "  The C ou rt argued that 
once interpretation o f  the Free Exercise Clause 
was made by the courts, “ it is this C ou rt’s prece-

f o r  n o w ,  A m e r i c a n s  a r e  w i t h o i ,  

i t  c o m e s  t o  fr e e  e x e r c i s

The Congress shall have power to enforce, 
by appropriate legislation, the provisions o f  this 
article.”

The courts have repeatedly held that the 
religion clauses o f  the First Amendment are 
app licab le to the states by reason o f  the 
Fourteenth Amendment to the United States 
Constitu tion . Thus those who argued that 
under Section 5 o f  the Fourteenth Amendment 
Congress had the right to enact RFRA con­
tended that “ Cong ress . . .  is on ly  protecting by 
legislation one o f  the liberties guaranteed by 
the Fou rteenth Am endm ent’s due process 
clause, the free exercise o f  religion, beyond 
what is necessary under Smith

However, the C ou rt held that in adopting 
RFRA, Congress went beyond its Fourteenth 
Amendment authority . Because the Smith 
C ou rt had decided the scope o f  the 
Establishment Clause, when Congress enacted 
RFRA, it went too far:

“ Congress does not enforce a constitu­
tiona l right by changing what the right is. It 
has been given the power ‘ to enforce,’ not the 
power to determ ine what constitutes a consti­
tu tiona l v io la tion .” 10

Also, the C ou rt concluded that “ RFRA is 
not designed to identify and counteract state 
laws likely to be unconstitutional because o f

dent, not RFRA, which must control.” 14
The Flores decision, o f  course, did no t set­

tle the argument o r  end the p rob lem . O n  the 
contrary.

First, it was argued that although RFRA 
has been held unconstitutional as fa r as the 
federal legislation may be applied to state and 
local governments, it is not unconstitutional 
with reference to federal agencies. Th is is 
because the Fourteenth Amendment, the basis 
o f  the Boerne decision, does not app ly to  the 
federal government. In  a recent case, In rc: 
Young Christians v. Crystal Evangelical Free 
Church" the Eighth C ircuit C ou rt o f  Appeals 
held that the Bankruptcy Act also vio lated 
RFRA. ( In  these cases, bankruptcy trustees 
recovered from  churches the tithes paid by 
bankruptcy debtors.) The court concluded 
that RFRA was an appropriate means by which 
Congress cou ld m od ify the United Stales bank­
ruptcy laws.

Second, in Flores three o f  the justices dis­
senting from  the m ajority argued Smith itse lf 
shou ld be reexam ined. Justice O ’C onno r, 
jo ined by Justice Brcyer, concluded that the 
C ou rt in Flores may well have been correct in 
ruling that Congress did not have the power 
under the Fourteenth Amendment to enact 
RFRA in light o f  the C ourt’s earlier Smith dcci-



aExaem*HBti$Z8ff5a3E65i3C2E2BQESI5S33Qt5̂ s S g f c g f i S * B S f lg g B g ^ ^ g x ^  .

sion. But she observed that the Flores decision 
“ is premised on the assumption that Smith cor­
rectly interprets the Free Exercise Clause.” 16 
Justice O ’C onno r then stated that “ this is an 
assumption that I do not accept.” 17 She contin­
ued, explaining that the Free Exercise Clause “ is 
best understood as an affirmative guarantee o f  
the right to participate in religious practices and 
conduct w ithout impermissible governmental 
interference, even when such conduct conflicts 
with a neutral, generally applicable law.” 16

In  his Flores dissent, Justice Souter had 
“ serious doubts about the precedential value o f  
the Smith ru le and its entitlement to adher-

5 . s h e l t e r  w h e n

\ o f r e l i g i o n .

modation is aimed at avoiding religious dis­
crim ination. N o r is it w ithout detractors (see 
pp. 10-14 ). Besides this law, a broad-based 
coalition o f  religious organizations is currently 
asking state legislatures to pass legislation 
requiring the application o f  the Sherbert/Yodcr 
test in each state.”

The bottom  line in this free exercise mess is 
that though the Shcrbcrt/Yoder test was hard ly 
perfect, it did provide some level o f  judicial p ro ­
tection fo r the free exercise o f  religion. After 
Smith and now  Boerne, that protection, with 
rare exceptions, is all but gone. Even worse, 
among many scholars who oppose the ju risp ru ­
dence behind Smith, and who see a need fo r 
greater free exercise protection, much disagree­
ment exists on the best way to reinstate these 
protections.

So fo r  now, Americans are w ithout she l­
ter when it comes to free exercise o f  re lig ion . 
A sad state o f  a ffa irs , especially fo r  a nation 
that views the free exercise o f  re lig ion as one 
o f  the m ost basic o f  a ll human rights, to be 
protected . ED

ence.” 19 He stated he was “ not now prepared to 
jo in  Justice O ’C onnor in rejecting it [Smith] o r 
the m ajority in assuming it to be correct.” 10 But 
he called fo r “ a fu ll adversarial consideration”  o f  
the issue. Justice Souter stated that “ this case 
should be set down fo r reargument perm itting 
p lenary exam ination o f  the issue.” 71

The Flores case continues to generate much 
heat. Professors Eisgruber and Sager argued 
that RFRA was “ practically unworkable" and 
that in Flores the Cou rt “ was renouncing a con­
gressional vision o f  religious liberty that was at 
radical odds with its own.” 77 In contrast, O liver 
Thomas, special counsel fo r religious and civil 
liberties o f  the National Council o f  Churches, 
compared Flores with the century-old Dred Scott 
decision, saying the "decision . . .  is a blow not 
on ly to the sovereignty o f  the Congress but to 
the American people as w e ll."77

In June o f  this year federal legislation was 
introduced to reinstate the compelling state 
interest/least restrictive alternative test as part o f  
federal law applicable not on ly to the federal 
government but also to state and local govern­
ments. But the new legislation, called the 
Religious Liberty Protection Act, is lim ited to 
situations that involve o r affect interstate com ­
merce, when the burdensome state program is a 
recipient o f  federal funds, and when the accom-
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I
m ag ine  liv in g  in  a qu ie t res iden tia l 
n e ig h b o rh o od  when a nearby h om e ­
ow ne r (c a ll h e r M rs . C am pbe ll) starts 
ru n n in g  a soup  kitchen from  he r garage. Some 
ne ighbors ob jec t, fe a rfu l that the soup  kitchen 

w ill increase tra ffic  and  a ttract "undesirab les”  
to the area. T hey  persuade tow n o ffic ia ls  to 
en fo rce  th e ir zon ing  o rd in ance  and stop M rs. 
C am pbe ll.

M rs . C am pbe ll sues, seeking to exempt her 
charitab le  p ro jec t from  the zon ing  ord inance. 
A t the hearing  the ju dg e  says, “ N ow , M rs . 
C am pbe ll, I need to  kn ow  whether you  are ru n ­
n ing  this soup  kitchen because o f  y ou r re lig ious 
beliefs. I f  y ou  are, then I ’ l l p e rm it you  to go 
ahead. I f  y ou ’ re n o t, I w on ’ t.”

Su re ly  the judg e ’s question is an a ffro n t to 
re lig ious liberty . Perhaps one  can sympathize 
w ith M rs . C am pbe ll, and  believe that charitab le 
endeavors ough t to e n jo y  special exemptions 
from  zon ing  laws. O r  perhaps one sympathizes 
w ith the unhappy neighbors , and  believes that 
M rs . C am pbe ll ought to m ove her otherw ise 
laudab le  p ro jec t to  a m o re  suitab le loca tion . 
Bu t e ithe r way her righ t to  d o  good  w orks and 
h e r rig h t to use her p ro p e r ly  as she wishes ought 
n o t to  depend upon  her re lig ious beliefs.

C on s id e r the b iza rre  and uncom fortab le  
“  question s that w ou ld  a rise  in the c o llo q u y  

between the judge and M rs . C am pbe ll. Suppose 
M rs. C am pbe ll has long  fe lt it in to le rab le fo r  p eo ­
p le to go hung ry  as a m atte r o f  sim ple justice, but 
a lso  fe lt that her re lig ion  counsels that peop le 
shou ld  aid the needy. Does it m atter whether she 
has m ore  than one reason fo r  do ing  good works? 
O r  suppose, while M rs. C am pbe ll’s faith requires 
her to care fo r  the needy, it recognizes that there 
a re m any fo rm s such care can take. O r  suppose 
that w ith in  he r faith charitab le acts are regarded 
as good but n o t requisite fo r  leading a religious 
life. D oes it m atter ju s t how  specific and how  
dem and ing M rs. C am pbe ll’s re lig ion is? Does it 
m atte r whether M rs. C am pbe ll attends regular 
church services? W ou ld  she be relig ious in the

right way i f  she were m oved to  a life  o f  good 
w orks by what she called “ Ch ristian ethics,”  even 
i f  she had little o r  no  interest in Ch ristian  th eo l­
ogy? And suppose M rs. C am pbe ll shared respon ­
sib ility fo r  the soup kitchen w ith he r husband , an 
avowed secular hum anist. W ou ld  the kitchen be 
legally perm issib le on  days that she ran it, bu t n o t 
on  days when he a lone was present?

Is it preposterous to imagine— in a nation  
that loves liberty  and especially prizes freedom  o f  
belief— that M rs. C am pbe ll cou ld  be called to 
account fo r  her beliefs and  com m itm ents in this 
way? No. In  fact, it has becom e fashionable fo r  
the government to make rights contingent on  re li­
g ious b e lie f in ju s t this m anner, and thus to  
requ ire  judges to  act lik e  the judg e  in M rs . 
C am pbe ll’s case. The paradigm atic example o f  
this is the R e lig ious F reedom  Resto ra tion  Act 
(R F R A ).1 As its name indicates, RFRA was enacted 
in the service o f  relig ious liberty. Yet it was a m is­
guided attempt to  achieve a laudab le purpose .

U nde r RFRA  som e churches were ab le  to 
duck zon ing  laws and opera te  soup  kitchens in 
residentia l n e ighborhoods when everyone else 
was p roh ib ited  from  the same.2 Som e ban k ru p t 
re lig ious debtors were ab le to  c ircum vent b an k ­
ruptcy laws and m ake charitab le con tribu tion s 
when a ll o th e r debtors were prevented from  
do ing  so.5 Som e re lig ious la nd lo rd s  c la im ed that 
they shou ld  be ab le  to de fy  c iv il rights laws that 
p roh ib ited  everyone else from  d isc rim inating  
against unwed couples.'* It  was even the case that 
som e re lig ious m en w ho flou ted  ch ild -su ppo rt 
ob lig a tions were excused from  con tem p t sanc­
tions im posed u p on  o th e r “ deadbeat dads.” 5 

In  City of Bourne v. Floresthe Sup rem e C o u rt  
he ld  that RFRA  was uncon stitu tion a l, at least 
in so fa r as it p u rp o rted  to  constra in  state and 
loca l governm ents . Bu t the era o f  R FRA  has n o t
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necessarily passed. RFRA itself may continue to 
apply to federal legislation like the bankruptcy 
laws, since Flores focused on Congress’s power 
to app ly the act to state and loca l laws. 
Meanwhile, many states are considering statutes 
patterned upon RFRA , and some members o f  
Congress are considering legislation that would 
reproduce the effects o f  RFRA but would try  to 
circumvent Flores.

W hat explains RFRA’s popu la rity? Its 
defenders po in t out that laws that are neutral 
on their face can nevertheless im pair the ability 
o f  religious believers to practice their faith. 
That is true, and it’s a prob lem  o f  great concern. 
RFRA’s supporters accordingly believe that this 
leaves Americans in a kind o f  Free Exercise 
dilemma. Special privileges to disobey other­
wise valid and reasonable laws, reserved fo r the 
tru ly  religious alone, may be awkward— but 
such privileges are the on ly  way to accommo­
date the needs o f  religious believers.

There is, however, a better way to prom ote 
a strong version o f  free exercise. First, judges 
and legislators should take a generous view o f  
personal liberty, not just fo r religious believers, 
but fo r a ll people. Second, when the govern­
ment carves out special exceptions fo r the ben­
efit o f  secular interests, it shou ld be required to 
do the same fo r comparable religious interests. 
And finally , when the government imposes 
broad, generally applicable restrictions on  con­
duct, it should show the same sensitivity to 
m inority religious interests that it shows to 
mainstream religious and secular interests.

Start with the idea that the Constitution 
should be understood to guarantee a generous 
share o f  liberty fo r a ll people. It ’s easy to see 
how that liberty w ill benefit religious believers. 
Fo r example, in  the fam ous case o f  West 
Virginia v. Barnette,7 some schoo lch ild ren 
refused to comply with a state law requiring 
them to salute the flag. They had religious 
grounds fo r their choice: they were Jehovah’s 
Witnesses, and their faith forbade them from  
honoring any graven image. The Supreme 
Cou rt upheld the children’s right to opt out o f  
the flag salute ceremony, but it did so without 
creating any special privilege fo r re lig ious 
believers. The C ou rt declared that the state 
simply had no power to compel anybody to 
salute the flag.

As a second example, consider one o f  the 
more appealing claims that arose under RFRA. 
O rthodox Jews have sought re lie f from  zoning 
decisions that prohibited them from  using their

homes as shteebles— that is, from  using them fo r 
small regular worship services. O rthodox Jews 
should have the right to conduct such services. 
They should have it, though, not as the result o f  
any special privilege unique to religious believers, 
but because the Constitution protects the right o f  
all people to invite friends, acquaintances, and 
neighbors to gather with them in their homes fo r 
peaceful purposes. One might even construe this 
right b road ly enough to encompass M rs. 
Campbell and her soup kitchen (and, o f  course, 
i f  Mrs. Campbell enjoys such a right, so too 
should any church operating in a residential 
neighborhood).

Home schooling provides a third illustra­
tion. Religious parents may have special reasons 
fo r wishing to educate their children at home. 
They may, fo r example, want to protect their 
children from  influences that m ight damage 
their faith. O r they may think it desirable to 
provide a pervasively religious learning experi­
ence o f  a kind that is, in their judgment, not 
available from  any school in their area. Such 
parents should have the right to school their 
children at home. But it should be recognized 
that their religious interests are a specific version 
o f  a more widely shared interest— the interest’ 
that all parents have in providing the best possi­
ble education and upbringing fo r their children. 
And the constitutional right protecting them 
should be equally broad: it should respect the 
autonomy o f  all parents, not merely those who 
have religious motives fo r their decision.

Consider now the second prong o f  this 
approach to religious liberty, which demands 
that government not turn a blind eye to re li­
gious interests when it crafts exemptions fo r 
secular ones. A recent First Amendment case 
from  Newark, New Jersey, nicely illustrates the 
point. Newark’s police department requires 
that its officers be clean-shaven. Two Islam ic 
policemen sought an exemption on religious 
grounds; their faith required that they wear 
beards. The police department refused to relax 
its rule, but a federal district court g nm , ’ 
relief. The court pointed out the police depart­
ment made an exception fo r police officers with 
sensitive skin, who would suffer a rash i f  forced 
to shave. Since the department was w illing to 
accommodate the special interests o f  officers 
susceptible to skin rashes, it was obliged to be 
equally receptive to the religious interests o f  the 
Islamic officers.'

So fa r these recommendations have been 
quite consistent with the Supreme C ou rt ’s cu r­
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rent reading o f  the Free Exercise Clause. The 
third suggestion makes a departure from  the 
C ou rt’s free exercise doctrine. In  Department 
of Employment Services v. Smith? the Court 
addressed a claim  from  practitioners o f  a 
Native American religion who sought exemp­
tion from  an O regon law. The Native American 
faith involved the ritual consumption o f  pey­
ote. O regon law prohibited the possession o r 
use o f  peyote.

In Smith the Supreme Cou rt distinguished 
sharply between laws such as Newark’s police 
department regulation, which included excep­
tions, and laws such as the Oregon peyote regu­
lation, which did not. The C ou rt announced a 
broad per se rule to deal with any exemption

the practices o f  m inority religious believers. Just 
as Newark made special exceptions to benefit 
those with special health problems but not those 
with special religious needs, O regon’s controlled 
substance laws included exceptions fo r the bene­
fit o f  mainstream faiths but not m inority ones.

Though it’s possible to o ffe r good reasons 
that peyote and alcohol should be treated d iffe r­
ently, the basic point is clear: neutral and gener­
a lly applicable laws may reflect a failure by the 
government to show equal regard fo r m inority 
religious interests. Insofar as the C ou rt in Smith 
was insensitive to the prob lem , its free exercise 
doctrine is unsatisfactory.

RFRA was passed in reaction to Smith, and 
the most generous way to view the statute is as

T h e  j u s t i c e s  d i d  n o t  w a n t  t h e  i m p o s s i b l e  

t a s k  o f  d e c i d i n g  w h i c h  r e l i g i o u s  p e o p l e  

d e s e r v e d  w h a t  p r i v i l e g e s . . . .

claim directed at laws such as Oregon’s: “ The 
.. right o f  free exercise does not relieve an ind i­

vidual o f  the obligation to comply with a valid 
and neutral law o f  general applicability on the 
ground that the law proscribes (o r prescribes) 
conduct that his religion prescribes (o r p ro ­
scribes).” 10

The justices did not want the impossible 
task o f  deciding which relig ious people 
deserved what privileges in cases about zoning, 
bankruptcy, education, and v irtua lly  every 
other imaginable topic o f  legal regulation. The 
C ou rt’s unease is understandable. But it does 
not justify  a stark distinction between laws that 
include exceptions and laws at do not.

For example, the Oregon law against peyote 
consumption may have looked like a clean, 
bright-line ru le with no exceptions. Suppose, 
though, one steps back and looks at the law in its 
larger context. Oregon had a host o f  laws deal­
ing with drug abuse. Among these was a law 
perm itting counties to prohibit alcohol con­
sumption. That law, however, contained an 
interesting provision: it required dry counties to 
make exceptions fo r the benefit o f  religious 
faiths (notably, Christian faiths) that use alcohol 
in religious rituals. Thus Oregon’s laws may 
have reflected a failure to show equal regard fo r

an e ffo rt to cure the insensitivity o f  the Smith 
decision toward the requirement o f  equal regard 
fo r the needs o f  all citizens, including members 
o f  m inority  religious faiths. So understood, the 
goal o f  RFRA was impartiality, not special p riv ­
ilege. But so understood, RFRA was doomed 
from  the outset. It incorporated the toughest 
test known to constitutional law, “ the com ­
pelling state interest test.” To defeat an exemp­
tion claim , the government had to show either 
that its law imposed no “ substantial burden”  on 
religious practices, o r that it had a “ compelling 
interest”  to justify the burden. In the law’s eyes, 
few interests count as “ compelling.”  As a result, 
whatever RFRA was aiming at, it produced a 
stark, inequitable privilege available on ly  to 
those who were religious, and religious in the 
right way.

This claim  is not mere conjecture o r  aca­
dem ic argument. In  one area after another 
courts found that RFRA demanded that some 
re lig ious persons be excused from  obeying 
reasonable and evenhanded laws, while secular 
persons who were otherw ise in exactly the 
same position and relig ious persons who were 
acting on the basis o f  secular motives— how ­
ever lo fty  and altruistic the ir motives m ight 
be— were required to obey those laws.
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RFRA’s defects were not merely the product 
o f  clumsy legislative drafting. They emanated 
from  a p ro found ly  mistaken view o f  what it 
means to be “ strong on free exercise.”  That view 
supposes that religious exercise is free on ly  if 
religious conduct is presumptively and uniquely 
immune from  any fo rm  o f  government regula­
tion— and hence on ly  i f  religious believers arc 
presumptively entitled to special exemptions 
not available to others.

Professor Michael McConnell, an exponent 
o f  this idea, says that constitutional law should 
aspire to match a “ hypothetical world in which 
individuals make decisions on the basis o f  their 
own religious conscience, without the influence 
o f  government.” 11 G overnm ent shou ld , o f  
course, stay out o f  church affairs, and it should 
not manipulate people’s religious beliefs. But 
government cannot help having an enormous 
influence 011 the activities o f  churches and reli­
gious individuals, just as it has an enormous 
impact on a ll groups and individuals within any 
modern society. Government provides the secu­
rity, resources, and stability without which reli­
gious faith and activity would be resoundingly 
difficult, i f  not impossible, to pursue. It incul­
cates and enforces principles o f  morality— such 
as, fo r example, the principle that persons enjoy 
equal status regardless o f  their race, faith, o r sex, 
o r the principle that speech should be free—  
which arc more congenial to some religions than 
others. And it doles out ownership rights with­
out which it would be impossible even to con­
ceptualize questions about whether M rs. 
Campbell can use her house to run a soup 
kitchen, whether fo r religious reasons o r any 
other reason.

Churches and religious individuals live 
within a society permeated by law. They cannot 
help benefiting from  the existence o f  the legal 
regime that surrounds them ; indeed, it would 
be deeply unjust to deny them any o f  the bene­
fits that are available to everyone else. So too, 
churches and religious individuals must respect 
the boundaries set by reasonable, evenhanded 
rules that everyone else is required to obey. 
That is the inevitable price that accompanies 
the benefits o f  the ru le o f  law. Any law drafted 
in service o f  a conception o f  free exercise that 
fails to accept this simple proposition is likely to 
do far more harm  than good to religious believ­
ers and to religious liberty itself.

RFRA is a case in point. Far from  reducing 
the impact o f  government upon religion, RFRA 
overtly manipulated religious belief. Imagine

Mrs. Campbell’s reaction when she learned, 
from the judge o r her lawyer, that the fate o f  her 
soup kitchen depended upon whether her 
motives were religious and religious in just the 
right sort o f  way. She would have an obvious 
incentive not just to characterize her motives in 
the most favorable way but to reconceive them 
in order to justify her characterization o f  them. 
There is something deeply insidious about a law 
that puts well-motivated persons in the position 
o f  giving skewed witness to their own beliefs, 
under penalty o f  denying them the license to 
pursue those beliefs.

RFRA’s demise has sparked a new round o f 
legislative activity, inc luding the so-called 
Religious Liberty Protection Act. Unfortunately, 
this bill, like nearly all the statutes now percolat­
ing in Congress and in the legislatures o f  many 
states, repeats RFRA’s central e rro r: they invoke 
the “ compelling state interest”  test. That is a 
great m isfortune. Religious liberty is a laudable 
legislative concern, but it can be furthered on ly 
by legislation that expands the liberties available 
to everybody, o r legislation that seeks to ensure 
that all interests (relig ious and secular, main­
stream and m inority ) are treated impartially. 
Until legislators are ready to leave the mistakes 
o f  RFRA behind them, the legislation they p ro ­
duce w ill be ill conceived, counterproductive, 
and unconstitutional. IC l
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I
n the  w ake  o f  th e  U .S . S u p rem e  
C o u r t ’ s in v a l id a t i o n  o f  R F R A , 
C on g re ss  is c o n s id e r in g  le g is la t io n  
(T h e  R e lig iou s  L ib e rty  P ro te c t io n  A ct) th a t 
w o u ld  once  again enab le  re lig iou s  be lievers 

and  in s titu tion s  to  cha lleng e , in c o u rt , g o v ­
e rn m en t in te rfe ren ce  w ith  re lig io u s  p ractice . 
U n d e r  th is  b i l l ,  b e lie v e r s  c o u ld  o b ta in  
exem p tion s , o r  a ccom m oda tion s , i f  the g ov ­
e rnm en t lacks a su ffic ien t ly  s trong  ju s tific a tio n  
(a  “ c om pe llin g  state in te re st” ) fo r  h in d e rin g  
re lig iou s  p ractices that c o n f lic t  w ith  the law . 
T h is  has been the  p r in c ip a l fre e  exerc ise  
ju r is p ru d e n ce  fo r  the la t te r  h a l f  o f  the tw en ti­
e th cen tu ry .

Som e peop le , however, oppose  the p rinc ip le  
beh ind  the b i ll, which they be lieve is unconsti­
tu tio n a l. W h a t a re  th e ir a rg um en ts— and why 

arc they w rong?
To begin, un til 1990 the Supreme 

C ou rt had in terpreted the Free Exercise 
C lause o f  the First A m endm ent o f  the 

United States C onstitu tion  as p rotecting the 
free exercise o f  re lig ion from  governm enta l 

burden, subject to the “ com pe lling  state in ter­
est”  test. A  new conservative m a jo rity  on  the 
C ou rt, however, ove rru led  p r io r  decisions and 

he ld  that the Free Exercise C lause provides no  
shield against “ neu tra l laws o f  general app lic­
ability,”  n o  m atter how  severely they may 
trench upon  relig ious freedom . Additiona l



p ro tec tion  fo r  re lig iou s fre ed om , the C o u r t  
he ld , is le ft to  the po litica l process.

By o ve rw he lm ing  b ip a rtisan  m a jo r it ie s , 
C ongress responded in  1993 w ith leg is la tion  
under its pow er to “ en fo rce ”  the p rov is ion s o f  
the Fou rteen th  A m endm ent (in c lu d in g  the B ill 
o f  R igh ts ). B u t the Sup rem e C o u rt  he ld  last 
year that Congress ’s Fou rteen th  A m endm en t 
en fo rcem ent pow e r does n o t go so fa r. In  
response, Congress is conside ring  m o re  m odest 
leg is la tion  that w ou ld  accom plish  m uch  the 
same objective .

T h e  p rob lem  arises from  the fact that few  
in frin gem en ts  o n  re lig iou s  fre ed om  in  th is 
c ou n try  resu lt from  de libera te  b ig o try  o r  perse-

som e  o r  a ll c le rgy  p o s it ion s  to  m en  c ou ld  be 
fo rced  to h ire  fem a le  priests o r  m in iste rs . In  a 
case in  San F rancisco , which p roh ib its  d is c rim ­
in a tion  o n  the basis o f  sexual o r ie n ta t io n , a 
chu rch  w ou ld  have been fo rced  to  h ire  an 
o p en ly  gay o rg an is t , c o n t ra ry  to  its m o ra l 
teaching . In  M a ry la n d  o ffic ia ls  tried to  fo rce  a 
C a th o lic  h o sp ita l to  p ro v id e  tra in in g  in  a b o r­
t ions . A  P resbyte rian  chu rch  in W ash ing ton , 
D .C ., had  to  go to  c o u rt  w hen zon in g  adm in is ­
t ra to rs  ru le d  that chu rches cannot p e r fo rm  
th e ir ag e -o ld  fu n c t ion  o f  feeding the p o o r  i f  
loca ted  in res iden tia l n e ig h b o rh ood s . Because 
o f  re lig iou s d ie ta ry  res tric tion s , M u s lim  and 
Jewish p rison e rs  req u ire  specia l fo o d ; H in d u

I f E i s g r u b e r  a n d  S a g e r  a r e  c o r r e c t ,  t h e n  ;  
t u t i m a l  t o  r e c o g n i z e  a  p r i e s t - p e n i t e n  t  p r i v i l e g e  h  

w i t h o u t  a l s o  r e c o g n i z i n g  p r i v i l e g e s  f o r  n e w

cu tion , bu t occu r ra th e r when thoughtless leg ­
is la tors and zea lous bureaucra ts insist o n  app ly ­
ing  re s tr ic t io n s  across the b o a rd , w ith o u t 
regard to  the ir special consequences fo r  re li­
g ious practice .

F o r instance, a lm ost a ll citizens can be 
requ ired to  give evidence in cou rt i f  they have 
in fo rm a tio n  re la ting  to  a c rim ina l act. B u t i f  
app lied  w ith ou t excep tion , th is requ irem en t 
m eans that in fo rm a t io n  a R om an  C a th o lic  
p riest ob ta in s in  the con fess ion a l m ust be 
d ivu lged in a c ou rt, a m ove that w ou ld  destroy 
the con fid en tia lity  o f  a sacram ent considered 
h o ly  by the church . Since the firs t cases began, 
in the ea rly  1800s, cou rts have u n ifo rm ly  recog­
nized that the free exercise o f  re lig ion  requ ires 
an excep tion— the “ p riest-pen iten t”  p riv ilege—  
from  the otherw ise gene ra lly  app licab le requ ire ­
m ent to  testify.

A no th e r exam p le invo lved  a Seventh -day 
Adventist denied unem p loym en t com pensation  
bene fits  because she re fused  to  w o rk  on  
Saturday. W ith ou t an exception , based on  re li­
g ious b e lie f, fo r  re fu s ing  o therw ise su itab le  
w o rk , citizens w ho  observe the Sabbath w ou ld  
be fo rced  to  choose between fo rfe itin g  benefits 
o r  v io la ting  the ir fa ith .

A bsen t excep tion s , chu rches tha t lim it

g irls  som etim es need specia l gym  u n ifo rm s  ii* 
sch oo l; and  churches o f  eve ry  d en om in a tion  
need exceptions f ro m  em p lo ym en t d isc rim in a ­
tion  laws to be ab le  to  h ire  c le rgy  o f  th e ir ow n 
re lig iou s fa ith .

In  m any  cases re lig iou s freedom  c la im s can 
be protected b y  appea ling  to  legislatures o r  o th e r 
po lit ica l bod ies. Bu t as the Suprem e C o u rt  can ­
d id ly  adm itted , sm a ll and  u n p op u la r churches 
w ill be at a “ relative disadvantage”  i f  the ir rights 
are dependent on  the po lit ica l process. F o r this 
reason Congress is attem pting to  establish a p ro ­
cedu re w here in  eve ry  pe rson  o r  in s titu tion  
whose re lig ious freedom  is threatened by “ neu ­
tra l and gene ra lly  app licab le ”  laws can go to 
cou rt, and  the gove rnm en t w ill bear the burden 
o f  show ing that the im pos ition  on  re lig ious 
exercise is necessary to  a “ com pe lling " (m ean ing  
genu inely im p o rta n t ) governm enta l in terest.

O f  course , the “ c om pe llin g  state in terest" 
standard doesn ’t guaran tee v ic to ry . Because the 
exercise re lig ion  invo lves conduct, and  con ­
duct * Jets o th e r peop le , the gove rnm en t
w ill ft ” have a leg itim ate righ t to  in te r­
fere. Rt , m o tiv a tio n  doesn ’t ju s tify  child
sacrifice , .ea ling , o r  re fu sa l to  pay taxes. But 
pe rsons o f  a ll re lig ion s— sm a ll as w ell as large, 
u n fam ilia r as w ell as m a in stream — w ill have an
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equal chance to p rotect th e ir rights be fo re  an 
im pa rtia l tr ib u n a l. Th is process, in tu rn , w ill 
m ake it fa r m o re  like ly  that gove rnm en t o ffic ia ls  
w ill be w illin g  to w o rk  o u t reasonab le  accom ­
m oda tion s w ith ou t the need to go to cou rt.

T h is  p ro te c t io n  is w ha t the p ro p o s e d  
Re lig ious L ib e rty  P ro te c tio n  Act is supposed  to 
reinstate . T he  b i l l en joys w idesp read su p ­
p o r t— fro m  the A C LU  to the S ou th e rn  Bap tist 
C on ven tion .

In  testim ony be fo re  the H ouse and Senate 
Judiciary Com m ittees , however, several consti­
tu tion a l law  p ro fesso rs have asserted that u nd e r 
E stab lishm ent C lause ju risp rudence  it is u n con ­
stitu tiona l fo r  Congress to  p ro tect the righ ts o f

w o u l d  b e  u n c o n s t i -  

t h e  l a w  o f  e v i d e n c e  

!l a p e r  r e p o r t e r s .

re lig ious conv ic tion  un less Congress extends 
s im ila r p ro tec tions to n on re lig iou s conv ic tion . 
P ro fessors C h ris  E isg ruber and  L a r ry  Sager, fo r  
e xam p le , te s tified  th a t it v io la te s  the 
E stab lishm ent C lause fo r  the gove rnm en t to 
favo r re lig iou s com m itm en ts ove r “ o th e r deep 
concerns and  interests o f  m em bers o f  o u r  soc i­
ety,”  such as “ po litica l,”  “ p ro fe ss iona l,”  “ a rtistic  
o r  creative,”  and  “ fam ily ”  com m itm en ts .

I f  E isg ruber and  Sager a re  co rrec t, then it 
w ou ld  be u n c o n s t itu t io n a l to  re c ogn ize  a 
p riest-pen iten t p riv ilege  in  the law  o f  evidence 
w ithou t a lso  recogn iz ing  priv ileges fo r  new spa­
pe r rep o rte rs . I t  w ou ld  m ean  that it is u n con ­
s titu tion a l to  excuse Sabbatarians fro m  u n em ­
p lo ym en t com pensa tion  requ irem en ts (such as 
w illingness to  w o rk  o n  Sa tu rday ) un less we a lso  
excuse w o rke rs  w ho  w ish to  spend tim e  w ith 
the ir fam ilies . It w ou ld  m ean that p rison s  can ­
no t p ro v id e  koshe r o r  h a lle l m ea ls un less they 
supp ly  specia l d iets to  those  w ho  w ish to  
engage in p o lit ic a l boycotts o f  certa in  foods . 
D ry  coun ties cou ld  n o t p e rm it the se rv ing  o f  
sac ram en ta l w ine  w ith ou t a lso  a llow in g  a lc o ­
h o lic  beverages fo r  “ a rtis tic ”  pu rposes. I f  the 
Equa l Em p loym en t O p p o rtu n ity  C om m iss ion  
a llow s churches free re in  to  choose th e ir priests 
and  m in isters o n  re lig iou s g round s , w ith ou t

gove rnm en ta l in te rfe rence u n d e r the d isc rim i­
na tion  laws, then it m ust s im ila r ly  exem pt 
la b o r  u n ion s  and secu la r charities from  the d is ­
c rim in a t io n  laws.

I f  these resu lts sou nd  ou t lan d ish , it is 
because the con stitu tion a l a rgum ent is o u t ­
la nd ish . T h e  F irst A m endm en t states: 
“ Congress sha ll m ake 110 law  respecting an 
estab lishm ent o f  re lig ion , o r  p roh ib itin g  the 
free exercise the reo f.”  W hateve r p ro tec tion  the 
Free Exercise C lause p rov ides , that p ro tec tion  is 
app licab le  o n ly  to  “ re lig ion ," and n o t to m o ra l, 
p o lit ica l, p ro fe ss iona l, a rtistic  o r  creative, o r  
fam ily  com m itm en ts . “ R e lig ion " is sing led ou t 
fo r  special trea tm ent. I f  p ro fe sso rs E isg ruber 
and  Sage r w ere c o rre c t tha t the F irs t 
A m endm en t fo rb id s  “ s ing ling  o u t ”  the exercise 
o f  re lig ion  fo r  special p ro tec tion s that are n o t 
given to  “ the o th e r deep concerns and interests 
o f  m em bers o f  o u r  society,”  then the F irst 
A m endm en t v io la tes itse lf.

T h e  decision to  s ing le o u t re lig ion— to 
treat re lig ion  d iffe ren tly  from  “ o th e r deep c on ­
cerns and  in te re sts ”— was de lib e ra te . T he  
fram ers considered a n um be r o f  d iffe ren t fo r ­
m u la tion s  o f  what is now  the First A m endm en t, 
som e o f  which p ro tected  the “ fr^e exercise o f  
re lig ion ,”  and som e o f  which pro tected the 
“ rights o f  conscience.”  Indeed , at one p o in t the 
H ou se  o f  Representatives adop ted a vers ion  that 
w ou ld  have p ro tec ted  b o th : “ Congress sha ll 
m ake 110 law  estab lish ing re lig ion , o r  p ro h ib it ­
ing the free exercise th e reo f, n o r  sha ll the rights 
o f  conscience be in frin ged .”

In  d ic tiona ries o f  the day the w o rd  “ c on ­
science”  app lied  to  secu la r as w ell as re lig ious 
m o ra l judgm en ts . Sam ue l Johnson ’s g reat d ic ­
t io n a ry  de fin ed  “ conscience”  as “ [th e ] k n ow l­
edge o r  facu lty  by  which we judge  o f  the g o o d ­
ness o r  w ickedness o f  ou rse lves .”  N oah  
W ebster’s firs t d ic tion a ry  de fined it as “ the fac ­
u lty  that decides o n  the righ t o r  w rong  o f  
actions in regard to  on e ’s se lf.”  H ad the fram ers 
adop ted  the " lib e rty  o f  conscience”  fo rm u la , the 
F irst A m endm en t w ou ld  have com e c lose r to 
resembling the Eisgruber-Sager First A m endm en t. 
( I t  w ou ld  s till have been narrow er. “ C onscience”  
docs n o t app ly  to  a ll “ deep concerns and in te r­
ests," bu t o n ly  those roo ted  in the d istinc tion  
between righ t and w ron g .)

But the F irst Congress rejected the “ c on ­
science”  language in favo r o f  the free exercise o f  
“ re lig ion ,”  m ak ing  d e a r that the p ro tections o f  
the am endm en t w ere app licab le  to re lig ious 
c om m itm en ts  o n ly . T ha t d id  n o t p reven t
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Congress o r the state legislatures from  protecting 
other form s o f  conscience as appropriate, but the 
Constitution itself gives "religion”  special protec­
tion. James Madison explained the reason:

“ The re lig ion  then o f  every m an must be le ft 
to the conv ic tion  and conscience o f  every m an; 
and it is the right o f  every m an  to exercise it as 
these m ay dictate. T he  right is in its nature an 
una lienab le right. . . .  It is unalienable a lso 
because what is here a right towards men is a du ty  
towards the C reator. It is the du ty  o f  every m an to 
render to  the C rea to r such homage and such on ly  
as he believes to be acceptable to  h im . This du ty  is 
precedent, both  in o rd e r o f  tim e and in degree o f  
ob lig a tion , to  the c laim s o f  civil society.”

T h is  d id  n o t— and cou ld  n o t— mean that 
re lig ious believers are exempt from  law. But it 
d id m ean , in  M ad ison ’s w ords, that a libera l state 
sh ou ld  m ake generous p rov is ion  fo r  the freedom  
o f  re lig ion  “ in every case where it does not tres­
pass on  p riva te rights o r  the pub lic  peace."

I t  was c om m on  fo r  the 13 o rig in a l states, 
even b e fo re  passage o f  the F irs t A m endm ent, to  
exem p t be lievers fro m  ob lig a tion s  kn ow n  to  be 
inconsisten t w ith  th e ir re lig iou s conv ic tions. 
T h e  m ost c om m on  fo rm s  o f  accom m oda tion  
had  to  d o  w ith  m ilita ry  service , oa th  tak ing , 
and  m an d a to ry  tith ing . Even in the m ost des­
pe rate  h o u rs  o f  the A m erican  R evo lu tion , when 
the fate o f  the n a tion  depended on  its su pp ly  o f

y o u n g  s o ld ie rs , the C o n t in e n ta l C ong re ss  
exem p ted re lig iou s pacifists (such as Q uake rs 
and  Anabap tists ) fro m  m ilita ry  serv ice , w h ile  
ca llin g  u p on  them  to serve the n a tion  in ways 
“ consisten t w ith th e ir re lig iou s p rin c ip le s .”  As 
G eo rg e  W ash ing ton  w rote  to  the Q uake rs , “ in 
m y o p in io n  the consc ien tious sc rup les o f  a ll 
m en  sh ou ld  be treated w ith great de licacy and 
tenderness: and it is m y w ish and desire , that 
the laws m ay always be as extensive ly accom ­
m oda ted  to  them , as a due regard fo r  the p r o ­
tec tion  and essential in terests o f  the n a tion  
m ay  ju s t i fy  and pe rm it.”

The  m ode rn  Sup rem e C o u rt  has con tinued  
th is t ra d it io n  o f  re lig iou s  a c c om m od a tio n . 
A lth ough  in recent years the C ou rt has he ld  that 
the F irst A m endm ent does not create a legal 
right to  re lig ious accom m oda tion , it has consis­
te n t ly  encou raged  leg is la tu res to  d o  s o—  
w hethe r o r  n o t o th e r n on re lig iou s conce rn s and 
interests are s im ila r ly  protected . In  an im p o r ­
tan t decision called Corporation o f Presiding 
Bishop v. Amos, the C ou rt u n an im ou s ly  uphe ld  
a fede ra l statute exem pting re lig ious o rg an iza ­
t io n s  from  the re lig iou s n o n d is c r im in a t io n  
requ irem en ts o f  the C iv il R ights Act. A ccord ing 
to  the C o u rt , “ it is a pe rm iss ib le  leg is la tive p u r ­
p o se  to  a lle v ia te  s ig n ific an t g o v e rn m en ta l 
in te rfe rence  w ith the ab ility  o f  re lig iou s o rg a n i­
za tion s  to de fine  and c a rry  ou t th e ir re lig iou s

] •  liVraiM iVL

p l l

,'M D 20904-6600.

f a n m n y p r o g r a n i  
ge, please see page 5.
H j f f t r i f i r ;  ~i r-•flirri

give to a special work? Liberty magazineJ jfe t jA T  ; • ’ &ed tg h eg  you meet your specific
id ’cdnfribute to the important cause o f
iioti.about this program or how you



m issions.”  Spec ifica lly  re jecting the constitu ­
t io n a l a rgum en t now  m ade agaii.ot the Relig ious 
L ib e rty  P ro te c tio n  Act, the C o u rt  stated that 
“ w here , as here , gove rnm en t acts w ith the p ro p ­
e r p u rp o se  o f  li ft in g  a regu la tion  that burdens 
the  exercise o f  re lig ion , we see n o  reason to 
requ ire  that the exem p tion  com e packaged w ith 
bene fits  to  secu la r entities.”

In  the face o f  this c lea r evidence from  con ­
s titu tion a l text, h is to ry , and precedent, o p p o ­
nents o f  the Re lig ious L ib e rty  P ro tec tion  Act 
nonethe less c la im  that it is “ u n fa ir ”  to protect 
re lig iou s lib e rty  w ith ou t p ro tec ting  o th er c on ­
cerns. A nd o f  cou rse , there are som e specific 
cases w he re  it would seem  u n fa ir— usua lly  
because there is a s trong  constitu tiona l trad ition  
fo r  p ro tec tion  independen t o f  re lig ious m otiva ­
tion . M ost w ou ld  agree, fo r  exam p le , that p a r­
ents sh ou ld  have a righ t to h om e-sch oo l their 
c h ild ren , w hethe r fo r  re lig ious reasons o r  not. 
T h a t is because m ost o f  us believe in  a righ t o f  
pa ren ta l c o n tro l o v e r education . Even m ost 
suppo rte rs  o f  a b o rt io n  rights w ou ld  agree that 
d oc to rs  sh ou ld  n o t be fo rced  to p e r fo rm  a b o r­
tions, w hethe r th e ir ob jec tion  is re lig ious o r  sec­
u la r. Th is is because they believe that the status 
o f  the fetus is a m atte r fo r  ind iv idua l judgm ent. 
But these exam p les sh ou ld  n o t be generalized 
in to  a ru le  requ iring  re lig ious accom m odations 
o f  a ll sorts to  be extended to  secu lar concerns. 
T h e  state sh ou ld  be ab le to  protect the con fid en ­
tia lity  o f  c om m un ica tion s made to  a priest o r  
m in is te r w ith ou t having to  extend the privilege 
to  y o u r n e x t-d o o r ne ighbor.

In  its b road  fo rm , the c la im  tha t re lig ious 
com m itm en ts  m ay n o t be given special p ro tec ­
t io n  o v e r lo o k s  the  deep lo g ic  o f  the F irst 
A m endm en t. T he  re lig ion  clause o f  the F irst 
A m endm en t has tw o parts : the Free Exercise 
C lause , which p ro tec ts re lig ious freedom , and 
the E stab lishm en t C lause , which prevents gov­
e rnm en t su p p o rt f o r  re lig ion . Those  who c om ­
p la in  that the Free Exercise C lause singles ou t 
re lig ion  fo r  specia l p ro tec tion  ra re ly  note that 
the E stab lishm en t C lause  a lso  singles ou t re li­
g ion— this tim e , p reven ting  re lig ious in stitu ­
tio n s  and c om m itm en ts  from  receiving gove rn ­
m en ta l advocacy and  supp o rt. T he  two halves 
o f  the re lig ion  c lause create a balance.

By the same token , relig ious concerns w ould 
be p rotected by the Relig ious L iberty  Protection 
Act while artistic and creative concerns w ou ld not. 
Bu t a rt can be subsidized th rough the N ationa l 
Endow m en t fo r  the A rts. A N ationa l Endowment 
fo r  Relig ion w ou ld— and shou ld— be unconstitu­

tional. Religion is “ singled ou t”  in two ways— with 
respect to burdens and with respect to benefits.

T h a t is the log ic  o f  the F irst A m endm en t. 
T h is  lo g ic  cou ld  n o t be extended to  a ll “ o th e r 
deep concerns and  in terests o f  m em bers o f  
o u r  society.”  C hu rches w ou ld  be p ro tec ted  by 
the Re lig iou s L ib e rty  P ro te c tio n  Act and  en v i­
ronm en ta lis t g roup s ( f o r  e xam p le ) w ou ld  n o t. 
B u t e n v iro n m e n ta lis t  g ro u p s  can go  to  
C ong ress and ob ta in  passage o f  en v ironm en ta l 
leg is la tion . C om p a rab le  laws p rom o t in g  re li­
g ion  w o u ld  be f la t ly  u n c o n s t itu t io n a l. 
S im ila r ly , pub lic  sch oo ls  can— and d o— in cu l­
cate e n v iro n m e n ta l b e lie fs  a n d  v a lu e s  in 
s c h o o lc h i ld re n , in  ways th a t w o u ld  be 
u n th in k ab le  fo r  re lig iou s  b e lie fs  and  va lues.

G ove rnm en t is free to pass leg is la tion p ro ­
m oting  o r  disadvantaging m ost po litica l, p ro fes­
s iona l, o r  o th er interests in  o u r  society. T ha t ’s 
po litics. But governm ent is n o t free to pass leg­
is la tion  p rom o tin g  o r  d isadvantaging re lig ion . 
As nea rly  as is possib le , consistent w ith its neu­
tra l and secular objectives, gove rnm ent shou ld  
leave decisions abou t w hethe r and how  to p rac ­
tice re lig ion  to  ind iv idua ls and g roups. The 
gove rnm ent shou ld  ne ithe r induce n o r pena lize 
the practice o f  re lig ion .

C ritics o f  the Re lig ious L ibe rty  P ro tec tion  
Act w ou ld  preserve the Estab lishm ent C lause 
lim its on  the pow er o f  gove rnm ent to p rom o te  
re lig ion , while  re jecting the Free Exercise C lause 
lim its  o n  the pow er o f  gove rnm en t to  bu rden  
re lig ion . This w ou ld  p roduce a lops ided , an tire ­
lig ious constitu tiona l reg im e w h o lly  un lik e  the 
b enevo len t n e u tra lity  tow ard  re lig ion  en v i­
s ioned by the fram ers . F rom  the beg inn ing this 
na tion  has recognized that each pe rson ’s d u ty  to 
G od  is a m atte r com m itted  to  his o r  h e r own 
conscience. Re lig ion  is exempt from  the pow er 
o f  c iv il society except when in terfe rence is nec­
essary to  p rotect “ privat< rights o r  the pub lic  
peace.”  F rom  the beg inn ing , the re fo re , the states 
and  the federa l gove rnm en t have fo u nd  ways to 
accom m odate the free exercise o f  re lig ion , in so­
fa r as “ the p ro tec tion  and  essential interests o f  
the n a t io n  m ay ju s t i fy  and  p e rm it .”  The  
R e lig ious L iberty  P ro tec tion  Act stands in this 
g reat trad itio n , p ro tec ting  re lig iou s freedom  
from  gove rnm ent im posed  bu rdens unless the 
gove rnm en t can show  those bu rdens serve a 
c om pe llin g  interest. The  suggestion that p ro tec ­
tions fo r  re lig ious conscience can go n o  fu rth e r 
than p ro tec tions fo r  p o lit ica l o r  p ro fess iona l 
concerns is con tra ry  to  a con stitu tion a l u n d e r­
stand ing as o ld  as the na tion  itse lf. O
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Thanks very much, Shari. 
Barbara

Shari Kochman wrote:
law v/ill be doing an updated note, it will remain indeterminate; but the 
analysis will be updated
Barbara Cotting wrote:
> Hi Shari,
>
> I have scheduled HB 387 (HES) for hearing next Tuesday, March 28. Will
> I need an updated fiscal note for the HES CS, or is the original one OK?
>
> Barbara

lofl 3 /2 3 /0 0  3 :41  I ’M
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Rc : fisca l note

S ub jec t: Re: fiscal note
D ate: Thu, 23 Mar 2000 15:04:22 -0900 

F rom : Shari Kochman <shari_kochman@gov.state.ak.us>
O rgan iza tion : Alaska Office of the Governor

To: Barbara Cotting <Barbara_Cotting@legis.statc.ak.us>
CC: Joan M Kasson <joan_kasson@law.state.ak.us>

i  t h i n k  t h e  o r i g i n a l  n o t e  f rom law c a n  s t i l l  a p p l y ,  
j o a n  - -  do you  a g r e e ?

B a r b a r a  C o t t i n g  w r o t e :

> Hi Shari,
>> I have scheduled HB 387 (HES) for hearing next Tuesday, March 28.> I need an updated fiscal note for the HES CS, or is the original
>> Barbara

Will one OK?
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W h a t

A r e  S t a t e  R e l i g i o u s  F r e e d o m  A c t s ?
Sta te  R e lig iou s F reedom  R es to ra tion  A c ts (S ta te  R F R A s ) are a 

response to  the recen t s ign ifican t loss o f  re lig ious lib e rty  p ro tec tion  
at the  federa l le v e l. S ta te  R F R A s  are laws passed by state leg is la ­
tures tha t restore the h is to ric  standard p ro tec ting  re lig ious freedom  
know n  as the  "c om p e llin g  state in te rest test." In  sh o rt , th is s tan ­
dard requires tha t any state law  o r  a c tion  th a t inh ib its  the re lig ious 
freedom  o r  b e lie f o f  any  p e rson  be ju s t ifie d  by show ing  th a t th a t 
law  o r  a c t io n  is needed to  fu rth e r o r  p ro te c t a "c om p e llin g  state 
in te re s t .” 1

Such in terests w ou ld inc lude the p ro te c tion  o f the life , liberty , 
p roperty  and h ea lth  o f  o th e rs , and s im ila r ly  s trong  com m un ity  in ­
terests. T h e  test a lso  g e n e ra lly  requ ires th a t the  sta te show  th a t 
there  are n o  o th e r  reasonab le  ways o f p ro tec ting  th is in te rest tha t 
do n o t c o n flic t w ith  som eone ’s re lig ious con v ic tion s . T h is  is som e­
times re ferred to  as the "leas t restric tive  means”  p rong  o l the “ c om ­
p e llin g  state in te rest te s t." :

In  1998 a lo n e , m ore than  tw en ty o f  these b ills  were in troduced  
in as m any states across the  c oun try . T h e se  b i lls  becam e law  in 
th ree states, F lo rid a , A lab am a and I llin o is .

o e s n ’ t  t h e  U . S .  C o n s t i t u t i o n  A l r e a d y  P r o t e c t

N o , n o t like  it used to  anyway. In  the last ten years the U .S . 
Sup rem e C o u rt  has g reatly  d im in ished  the s treng th  o f  the re lig ious 
guarantees o f  the  F irst A m en dm en t to  the U .S . C o n s titu t io n .

P r io r  to  1 9 9 0 , th e  F irs r A m en d m en t was in te rp re te d  to  g ive 
p ro te c tion  to  re lig iou s b e lie f and conduc t in a ll cases where such 
be lie f o r  conduct was n o t ou tw eighed by some com p e llin g  g o v e rn ­
m en t in terest in p ro tec ting  life , liberty , p rope rty  o r  some o th e r s im i­
la r ly  w eighty c om m un ity  c o n c e rn . ’ But in the  1 9 9 0  case o f fTm- 
l>luyvieiit Division v. Sm ith ,'1 th e  C o u r t  d e c id e d  th a t th e  F irs t 
A m endm en t shou ld , in most instances, o n ly  p rov id e  p ro tec tion  if a

O u r  R e l i g i o u s  L i b e r t y ?
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law n r regu la tion  was e x p lic it ly  targeted at some re lig ious g roup o r 
p rac tic e .

T o illu s tra te : U n d e r the C o u r t s  reason ing  a law spec ifica lly  fo r­
b id d in g  o r th o d o x  Jews from  w ea rin g  y a rm u lk e s  o n  g o v e rn m en t 
p rop e rty  w ou ld  he u n c on s titu t io n a l. H ow eve r, il the law  lo rhade  
a ll p eop le  from  wearing hats on  state property , it w ou ld  he c on s ti­
tu t io n a l, even  though such a law w ou ld  requ ire  o r th o d o x  Jews to 
v io la te  e ith e r th e ir consciences o r  the law to  w a lk  on  gove rnm en t 
property . In  this la tte r case, because the law  was "n eu tra l"  towards 
re lig ion  and “ g ene ra lly  app licab le " to  a ll persons, the F irst A m en d ­
ment w ou ld  rem ain  m ute.

A s most d iffic u lt ie s  faced by m in o r ity  re lig ion s  are caused by 
leg is la tive  ignorance o r  in sen s itiv ity  and n o t by open  m a lice , re li ­
gious m in o rit ie s  were d e a lt  a seve re  b low  by th e  Smilh d ec is ion . 
A s the H a rva rd  Law R ev iew  pu t it, this dec is ion  e ffe c tiv e ly  "e v is ­
cera ted" and “ gu tted ”  the Free Exercise C lau se  o f  the First A m en d ­
m en t .'

Yes. Rut it n o  long e r app lies to  s la te  laws and actions . In  re­
sponse to  the drastic change in the law described above , a n a tion a l 
C o a lit io n  fo r the Free Exercise of R e lig io n  was fo rm ed . It was made- 
up of uncom m on  bed fe llow s tha t inc luded m ore than  six ty Jew ish, 
M uslim , C h ris tian  and secu la r c iv il rights groups. T h is  d iverse g roup 
urged the passage o f a federa l statu te resto ring  the o ld  First A m en d ­
ment com p e llin g  state interest standard .

W ith  u n lik e ly  a llie s  such as the  C h ris t ia n  Lega l Soc ie ty , the 
A C L U  and Peop le  fo r the  A m e ric a n  W ay  a ll su pp o rtin g  it. T h e  
Re lig ious Freedom  R esto ra tion  A c t, o r  R F R A , was passed by a v ir ­
tu a lly  unan im ous C ong ress in I 9 9 T  Rut the Sup rem e C ou rt had 
the  last w ord . In  June  o f  1 9 9 7  in th e  case o f  C ity o f liocruc v. 
Flore:s," the C o u r t  d ec la red  th a t R F R A  was an u n c o n s t i tu t io n a l 
exercise o l C ong ress iona l power, in so fa r as it app lied  to  the slates.

a s n ’ t  T h e r e  A  F e d e r a l  R e l i g i o u s  F r e e d o m  
R e s t o r a t i o n  A c t ?
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In  Boen\c, th e  C o u r t  said th a t the  fede ra l R F R A  v io la te d  the 
p rin c ip le  o f  sepa ra tion  o f  powers betw een the leg is la tive  and  ju d i­
c ia l b ranches and was a lso  an  in frin gem en t on  the “ t ra d it io n a l p re ­
roga tive  and gene ra l a u th o rity ”  o f  the  states.7 T h e  “ free -exe rc ise ”  
c o a li t io n  to o k  th e  C o u r t  a t its w ord . It  tu rn ed  its a t te n t io n  to  
b ring ing the  tra d it io n a l au th o rity  o f  the states to  bear on  the  p rob ­
lem  o f  p ro te c t in g  re lig io u s  fre ed om  th ro u gh  the  v e h ic le  o f  s ta te 
R F R A s .

T h e  c o a lit io n  is a lso  seeking rep lacem en t federa l leg is la tion  (o r 
the d e fu nc t federa l R F R A , bu t g iven  the present legal and p o lit ic a l 
b a rrie rs , it is u n lik e ly  th a t any such substitu te  w ill be adequate . 
T hu s , the re  is s till a great need to  con tin u e  to  m ove ahead o n  the 
state fro n t .

B u t  a s  a  P r a c t i c a l  M a t t e r ,  D o  W e  R e a l l y  N e e d  
S t a t e  R F R A s ?
Yes. In  m ost p laces, anyway. A  few states have strong  p ro te c ­

tion  p rov id ed  by th e ir state con s titu tion s , and a few o the rs  a lready 
have a state R F R A . Bu t the m a jo rity  o f  states d o  n o t have adequate 
safeguards. U n le ss  you r state is on e  o f  the fo llow in g , you are in need o f 
a state R F R A : A la b am a , C onn ec tic u t, F lo rid a , I llin o is , Kansas, M as­
sachusetts, M ich ig an , M in n e so ta , R h od e  Is lan d , W ash in g to n  and 
W isconsin .*

S om e  ask th is question  at a less lega l, m ore p ractica l le ve l, and 
w onder i f  the re  is ac tu a lly  a real w orld  need fo r stare R FR A s . M ost 
o f  us are  n o t d a ily  c o n fro n ted  w ith  o v e rt  re lig iou s d isc rim in a tion . 
B u t th is is n o t  p r o o f  th a t som e fa ith  g roups , e sp ec ia lly  m in o r ity  
ones, are n o t expe rien c ing  rea l d ifficu lties . V irtu a lly  by d e fin it io n , 
the p rob lem s o f  m in o rity  groups do n o t impact m ost o f us m ost id 
the tim e. B u r stories o f  m istrea tm en t o f  m in o rity  fa ith s are g row ­
ing, and inc lude  O rth o d o x  Jew ish hom e chu rches c losed dow n by 
zon in g  law s, M o rm o n  groups zoned  o u t o f  w h o le  tow ns, chu rch  
soup k itch en s c losed  and p risoners den ied  the  obse rvance o f th e ir 
h o ly  days.1'

F u rth e r, because a lega l p ro te c t io n  ex ists in  the  ab strac t, its
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sudden  absence m ay n o t be im m ed ia te ly  n o tic e d . T h is  is espe­
c ia lly  true fo r a righ t that is gen e ra lly  h e ld  w ith regard and respect 
by soc ie ty  a t large. T h e  w idespread , though  arguab ly sha llow , es­
teem  fo r  re lig ious freedom  found  in A m erica  m ay serve to tem po ­
ra rily  restra in  re lig ious d isc rim in a tion . B u t h is to ry  shows that du r­
ing tim es o f  soc ia l o r  econom ic  crisis, re lig ious m ino ritie s  o ften  serve 
as scapegoats and targets fo r  the d iscon ten t o f  the  m a jo rity . I f  we 
wait u n til such a da rk  day a rrives be fo re  we restore re lig iou s fre e ­
dom , we w ill have waited to o  long .

\ / \ / ^ °  O P P o s e s  ^ t a t e  R F R A s  a n d  W h y ?

Som e  opp os it ion  to  state R F R A s  arises from  the bu reaucra tic  
se lf-in te rest o f  ce rta in  state and lo c a l agencies tha t do  n o t want to 
“ hass le ”  w ith  th e  re lig iou s c o n v ic t io n s  o f  the c itizens they  serve . 
A m on g  these g roups are som e c o r re c t io n a l agencies , zon ing  and 
land  use boa rd s , a sso c ia tion s  o f  c o u n ty  a tto rn ey s  and the  o c c a ­
siona l state a tto rn ey  genera l.

In  fairness, these groups are g en e ra lly  w e ll in tended , and v iew  
th  em se lves as sa feguard ing th e  tim e  and resources o f  th e ir  ag en ­
cies. H ow eve r, they o v e r lo o k  the fact th a t the R F R A  p ro te c tion  
they oppose  was in o p e ra t io n  fo r  seve ra l decades p r io r  to  1 9 9 0 , 
and did not impose un reasonab le burdens on  th e ir o ffices and staffs. 
If this h is to ric a l fact is p o in ted  ou t , opp os ition  from  these groups 
can o fte n  be mured. T h e  substance o f  the conce rn s raised by these 
groups, such as a fea red  "p ris o n e r li t ig a t io n  e x p lo s io n "  and ram ­
pan t chu rch  zon ing  v io la t io n s , are d e a lt w ith  in g rea te r de ta il in 
la te r question s.

C e rta in  p o rt io n s  o f the c iv i l righ ts com m un ity , most n o tab ly  
the  gay lobby, have begun to  take an  ac tive ro le  in opposing state 
R FR A s . T h ey  fea r that state R F R A s  may be used by re lig ious land ­
lo rd s  and  em p loye rs  to  d en y  h ou s ing  o r  em p lo ym en t to  persons 
based o n  m arita l status o r  sexual o r ie n ta t ion . T h is  issue has caused 
at least one  c iv il liberties g roup , the A C L U , to  reassess its support 
o f R F R A s  am i in some instances to  oppose these b ills .
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T h e  d isc rim in a tion  concerns vo iced  hy these groups o v e r lo o k s  the 
fact tha t R F R A s  d o  n o t  create a ce rta in , o r  even  p resum ptive , v ic to ry  
fo r re lig ious land lo rd s  o r  em p loyers in a con test w ith  gay o r  unm arried  
coup le  app lican ts . R a th e r, a state R F R A  w ou ld  restore ba lance  to  an 
arena in w h ich  the righ ts o f  p rivacy, association and re lig ion  som e­
times com pete .

O n  the o th e r h and , the  cho ice  no t to  pass a state R F R A  w ill 
m ean tha t, in some states, the righ t to choose and fla u n t a lte rn a te  
m ora l lifesty les , n o  m atte r w hat the fo rum , w ill always trium ph ov e r 
th e  righ ts  o f  p e rson a l re lig iou s  c o n v ic t io n . S u p p o rte rs  o f  s ta te  
R F R A s  are m e re ly  requesting  th a t re lig iou s fre edom  he g iven  its 
p lace  hack am ong  th e  p a n th e o n  o f  fu n d am en ta l righ ts , w ith ou t 
d e te rm in ing  ahead o f  tim e what resu lt w ou ld  be ach ieved  in a b a l­
anc ing  o f those righ ts. (F o r  a fu rth e r d iscussion o f th is issue, see

N o . H is to ry  ind icates th a t n o  such exp lo s ion  w ill rake p lace . 
A  state R F R A  crea tes n o  fu rth e r o p p o rtu n it ie s  io r  p r is o n e r suits 
beyond those found  unde r th e  fede ra l R F R A  du rin g  its pe riod  o f 
op e ra tion  from  1993 to  1997 . A  review  o f  the  statistics du ring  tha t 
pe riod  ind icates that w h ile  there  may he som e m arg ina l increase o f 
p rison e r lit ig a t io n  unde r a state R F R A , th e  increase w ill he ve ry  
sm a ll in real num bers.

W h a t increase the re  may he w ill have m in im a l impact against 
the la rger background o f shifts in p risone r lit ig a tion  genera lly . Fur­
th e r, the re  are n o  cases that can he po in ted  to  d u ring  th is pe riod  
w here a cou rt g ran ted  an  inm ate a re lig iou s right th a t th rea tened  
the  security o r  op e ra tion s  o f  a co rre c tion a l fac ility .

A t its he igh t, the  fede ra l R F R A  o n ly  produced an  increase in 
reported  p risone r re lig iou s freedom  decisions, in  bo th  state and fed ­
e ra l c o u r t , by an  a ve rag e  o f  ab ou t 1 .5  cases pe r sta te  p e r year. 
(N um be rs  w ent from  about 1.5 pe r state in 1993 to  abou t 3 pe r 
state in 1 99 6 ) T h e  state a tto rn ey  generals' ow n  reported  data show

W i l l S ta te  R F R A s  C an ce l O th e r C iv i l R igh ts Laws?" be low .)

ill S t a t e  R F R A s  C a u s e  An E x p l o s i o n  Of  
P r i s o n  L i t i g a t i o n ? 10



th a t R F R A  caused an increase o f  o n ly  abou t 3 .5  p risone r re lig ious 
fre ed om  fi lin g s  per y e a r p e r s ta te ."  R o th  o f  these num be rs  a re  
in s ign ifican t com pared  to  the large v o lum e  o f  o th e r p risone r law ­
suits b rough t eve ry  year du ring  this same pe riod , m ore th an  4 ,0 0 0  
p e r state .

Federa l leg is la tion  was passed in 1 99 6  to  cu rta il fr iv o lo u s  suits 
b rough t by p risoners (th e  P ris on  L it ig a tio n  R e fo rm  A c t ) . T h is  is 
the righ t way to  dea l w ith  excessive p rison e r lawsuits, ra th e r than  
e xem p tin g  them , as som e w ou ld  a ttem p t, from  R F R A  leg is la tion . 
W h i le  state R F R A s  w ill have a very m in o r a ffec t o n  p risone r litig a ­
tio n , in  term s o f  num ber o f  cases, it w ill be v ita l in a llow ing  genu ine 
c la im s fo r  re lig iou s freedom  by p risoners to  be v ind ica ted .

Prisoners are the m ost h ig h ly  regu lated and  c o n tro lle d  segment 
o f  society. But th is c o n tro l does n o t leg itim a te ly  ex tend  to a ll m at­
ters o f  the  sou l and sp irit. P risone rs may lose  th e ir physica l fre e ­
d om , but n o t th e ir  hum an ity . T h e ir  du ties be fo re  G o d  must re ­
ce ive a reasonab le  regard from  society. S ta te  R F R A s  w ou ld  ensure 
n o  m ore than  this,

W i l l  S t a t e  R F R A s  A l l o w  C h u r c h e s  t o  I g n o r e  
L a n d  U s e  a n d  Z o n i n g  R e g u l a t i o n s ?

N o , bu r freq u en tly  land  use ru les a re  used as a to o l to  target 
u npopu la r re lig ious ac tiv ity . Pasto r W ile y  D rake  and the  First S o u th ­
e rn  B ap tis t C h u rc h  in Buena P a rk , C a li fo rn ia , run  a w e lfa re  and 
re h a b i li t a t io n  p rog ram  to r  th e  n e ig h b o rh o o d  h o m e le s s .12 C o n ­
ce rned  by the "u n d e s irab le  e lem e n t”  th is  p rog ram  a ttra c te d , c ity  
leaders asked Pasto r D ra ke  to  end  his ch u rch ’s m in istry  to the  poor. 
W h e n  the  chu rch  con tin ued  its m ission o f mercy, bo th  the chu rch  
and Pasto r D rake  were charged w ith  e le ven  c rim in a l coun ts o f  land 
use v io la t io n .

P asto r D ra k e  and th e  chu rch  were c on v ic te d  o f  fo u r  o f these 
m isdem eanor charges. N o  charge had to  do  w ith  safety o r  h ea lth  
issues, but they a ll h inged  on  w hethe r the  re lig iou s fac ilit ie s  were 
pu t to  an app rop ria te  “ use.”  T h e  city w ou ld  n o t accept tha t to  feed



the hungry and to  sh e lte r the hom eless was a p rop e r re lig ious use. 
Pasto r D rake  faced possib le fines and ja i l tim e, hut in the end was 
sen tenced , app rop ria te ly  enough , to  1 50 0  hou rs o f  com m un ity  ser­
v ice . H is chu rch  was p laced  o n  th ree years p ro b a tio n , w ith  p e ri­
od ic  p o lice  inspections to  m on ito r its ac tiv ity .

W h i le  Pasto r D ra k e ’s expe rien ce  is a d ram atic  exam p le  o f  the 
use o f  land use laws to d isc rim ina te  against re lig ion , the  practice is 
w idespread . In  a lm os t a l l states, zon ing  and land  use regu la tion s 
are used by loca l g ove rnm en ts to  p reven t the expans ion  o f  a chu rch , 
o r to  keep unwanted chu rches ou t o f  ce rta in  ne ighborh ood s o r  even  
en tire  cities. N o t surprising ly, it is m in o rity  re lig ion s tha t bear the 
b ru n t o f  the  regu la to ry  bu rden .

In  a recen t study, it was shown that sm a ll re lig ious groups (th ose  
w ith  1 .5%  o f  the p o p u la t io n  o r  less ), w h ich  as a g rou p  rep resen t 
o n ly  9%  o f  the  p op u la tion , were in vo lv ed  in o v e r 4 9%  o f  the cases 
seek in g  to  bu ild  a re lig io u s  s t ru c tu re .11 T hese  figures show  that 
m in o rity  re lig ion s have a much ha rd e r tim e  ob ta in ing  app rova l fo r 
c on s tru c tion  o f  a house o f  w orsh ip  than  d o  m a jo rity  re lig ions.

A  sta te  R F R A  w ou ld  n o t  fo rc e  lo c a l g o v e rn m en ts  to  a llo w  
chu rches to  be bu ilt anywhere o r  to  rem ove  a ll lim its  o n  the use o f  
chu rch  property. A  chu rch  o r synagogue o r  m osque w ou ld  s t i ll be 
b ound  by reg u la tion s  re la ted  to  fire  and  s tru c tu ra l safety. B u t a 
s ta te  R F R A  w ou ld  ensu re th a t th e  state o n ly  to o k  in to  a ccoun t 
leg itim a te  pub lic  h e a lth , w e lfa re  and sa fe ty  con s id e ra tion s  in e n ­
fo rc ing  its zon ing  regu la tions against a re lig iou s body. Such a law 
w ou ld  p ro te c t m in o rity  re lig ion s from  d isc rim in a to ry  zon ing  p rac­
tices and  p rocedu res , and w ou ld  a lso  p ro te c t chu rch es  and th e ir 
m in iste rs from  the k ind  o f  ta rgeted regu la to ry  pe rsecu tion  e xp e ri­
enced by Pasto r W ile y  D rake  and his chu rch .

A / i l l  S t a t e  R F R A s  C a n c e l  O t h e r  C i v i l  R i g h t s  V L a w s ? 1 4
Som e have  raised the c once rn  that state R F R A s  w ill som ehow  

underm ine an ti-d isc rim ina tion  laws. T h is  is s im p ly  n o t true. T he
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U .S . Sup rem e C ou rt , under the  F irs t Am endm en t's  o ld  com pe llin g  
in te re s t s tanda rd , h e ld  th a t c la im s o f re lig io u s  c o n v ic t io n  w ou ld  
n o t ove rrid e  the  g ove rnm en t’s in te rest in p reven tin g  p riva te  acts o f  
rac ia l d isc rim in a tion . T h e  le ad in g  case o n  th is issue is Bah Junes 
University v. United Sta tes,1* w here  the  C o u r t  u p he ld  th e  I R S ’s 
d en ia l o f  tax e x em p tion  to  th e  U n iv e rs ity  because o f  its ra c ia lly  
d isc rim ina to ry  po lic ies . T h is  and o th e r fede ra l cou rt decisions have 
made it apparent tha t ove rcom ing  rac ia l d isc rim in a tion , even  when 
practiced by p riva te  chu rch -re la ted  schoo ls , is a g ove rnm en t in te r­
est ce rta in  to  ou tw eigh v irtu a lly  any re lig iou s ly  based c la im .16

T h e  ou tcom e may be less ce rta in  w hen  n on -ra c ia l cha rac te ris ­
tics a re  the  basis o f  re lig iou s ly  m o tiv a ted  d is c r im in a t io n , such as 
gender o r  sexual o rie n ta t ion  o r  m a rita l status. H ow ever, even  these 
in te re sts  have  been fo u n d  by som e cou rts  to  o v e rr id e  re lig iou s ly  
based em p lo ym en t o r  h ou s ing  c h o ic e s .17 O th e r  cou rts  h ave  h e ld  
d i f fe re n t ly , p ro te c tin g  the  fre e d om  o f  c h o ic e  o f  the  la n d lo rd  o r  
em p loye r w ith re lig ious scruples in d e c lin in g  to  re n t to  o r  h ire  per­
sons o n  the basis o f  th e ir  m o ra l b eh av io r .1"

T h e  lesson from  th is is th a t each instance w ill lik e ly  requ ire its 
ow n  w eigh ing  o f the facts and  c ircum stan ces . A  d e v ou t w idow  
w ho rents the apa rtm en t o v e r h e r garage o r  w ho is a liv e -in  la n d ­
lo rd  at a fou r u n it c om p le x  m ay be p ro te c te d  in h e r c o n v ic t io n  
th a t she does n o r w ant to  fa c ilita te  and  liv e  a round  im m ora l c o n ­
du c t. H ow eve r, the c la im  o f  an  absen tee  re lig iou s  la n d lo rd  w ho 
ow ns a fo r ty -u n it  fa c ility  w ill p rob ab ly  com e ou t d iffe re n t ly , w ith 
the  ba lance tipp ing in fa vo r o f  the p rivacy and assoc ia tiona l rights 
o f  the renters.

W h i le  most peop le  agree th a t a n ti-d isc r im in a tio n  laws p ro tec t 
im p o rta n t and even  fu n d am en ta l r ig h ts , a lm o s t a l l p eop le  agree 
tha t re lig iou s lib e rty  is a lso a fu n d am en ta l r ig h t. F o r m any years 
cou rts  h ave  deve loped  a body o f  law  to  dea l fa ir ly  w ith  c on flic ts  
betw een and  am ong  in d iv id u a l and soc ie ta l righ ts . T h o s e  c om ­
p la in in g  that state R F R A s  w ill skew th e  b a lance  o f c iv il rights in 
la v o r o f  re lig ion  o v e r lo o k  the fact th a t the  status quo is p ro fou nd ly  
skew ed ntrninsr re lig io n . S ta te  R F R A s  are  m e re ly  an  a ttem p t to  
restore ba lance to  a system tha t has lost its equ ilib rium .
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ill S t a t e  R F R A s  D i s r u p t  t h e  S c h o o l  S y s t e m ? 19

N o . A  state R F R A  cou ld  p rov id e  re lig ious students in a pub lic  
sch oo l the right to  fo rm  studen t re lig ious and B ib le  clubs, the ab il­
ity to  o p t-o u t o f  some types o f  o b je c t io n ab le  cu rricu lum , the  o p ­
t io n  to w ear re lig ious c lo th in g  o r  o rn am en ta tion  and the righ t to 
have the ir h o ly  days o r re lig ious ho lid ays respected in the schedu l­
ing o f classes and exam s. A n y  a rgum en t tha t any o r  a ll o f  these 
c la im s w ou ld  p rove  d is rup tive  to  A m e ric a ’s edu ca tion a l system  is 
u n de rm in ed  by the  fac t th a t in  th e  decades p r io r  to  1 99 0  these 
c la im s did have legal p ro tec tion  and th is p ro tec tion  did n o t under­
m ine the pub lic  sch oo l system .

T h e  above types o f c la im s cou ld  n o t be made against p riva te  
sch oo ls  because a R F R A  o n ly  p ro tec ts  against the  ac tion s  o f  the 
state. H ow ever, a state R F R A  w ou ld  p rov id e  some p ro te c tion  to 
p riv a te  re lig iou s and hom e sch oo ls  against in tru s ive  g o ve rnm en t 
regu la tion . But these en tities , especia lly the  latter, are a lready p ro ­
tected in m ost states by sta te le g is la t io n  o r  reg u la t io n . In  m ost 
instances, state R F R A s  w ou ld  no t add much beyond ex is ting  p ro ­
tec tions to r h om e schoo ls . But it w ou ld  p rov ide a back up i f  the 
ex isting  p ro tec tion s were a lte red , and w ou ld o f  course be useful in 
b o ls te rin g  c la im s in those states where leg is la tive  p ro tec tion s  are 
weak o r  n on -ex is ten t.

It sh ou ld  be n o ted  that a state R F R A  w ou ld  not add to  the 
ab ility  o l re lig ious schoo ls to  a ttem p t to  c la im  a right to  state funds. 
T h e  ru le  th a t p reven ts state funds from  being g iven to  p a roch ia l 
schoo ls is based on  f lu  Estab lishm ent C lau se  o f  the First A m en d ­
m en t to  th e  C o n s t itu t io n . A  state s ta tu te , w h ich a state R F R A  
w ou ld  be, cannot o v e rrid e  the  p rov is ion s  o f  the federa l C o n s t itu ­
tio n . T hu s , a state R F R A  w ou ld leave this e lem ent o l the Estab­
lishm en t C lau se  un touched .

S t a t e  R F R A s  C o n s t i t u t i o n a l ? 20

As state R F R A s  are nea rly  iden tica l tit the fa iled  federa l R F R A , 
might n o t they suiter Irom  the c on s titu tion a l p rob lem s found in the
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federa l b ill?  T h e  answer is n o , and is based on  a fu ndam en ta l d iffe r­
ence between the au th o rity  o f  state and federa l g ove rnm en ts . As 
high schoo l civics students lea rn , the fede ra l g ove rnm en t is on e  o f  
lim ited  and express powers. In  o th e r words, its au th o rity  is lim ited  
to  those powers expressly de legated  to it by the C o n s titu t io n .

A l l  o th e r powers o f  gove rn ing , a lso kn ow n  as the b road p o lice  
power o f  the state, are expressly  recogn ized by th e  T en th  A m en d ­
m en t o f  the C o n s t itu t io n  to  reside in state g o v e rnm en ts . T h e se  
p o lic e  powers he ld  by state gove rnm en ts  a re  g en e ra lly  unders tood  
to  be as broad and expans ive  as the needs o f  the com m un ity , being 
o n ly  lim ited  by c o n s titu t io n a l gu ide lines such as state and  federa l 
b ills  o f  rights.

In  the Boernc d ec is ion , the Sup rem e C o u rt said th a t the U .S . 
C ong ress had exceeded its express powers in p ro te c tin g  re lig iou s  
fre ed om  beyond  th e  le v e l req u ired  by th e  F irs t and  F o u r te e n th  
A m endm en ts . H ow eve r, in  ligh t o f  the T en th  A m en d m en t and 
th e ir ow n  inh e ren t p o lic e  powers, state g ove rnm en ts  can , and fre ­
qu en tly  do, create substan tive  lega l rights to  p ro te c t th e ir  citizens 
beyond those found in  th e ir own state con s titu tion s . A s long  as a 
state R F R A  is worded in a way that makes it apparen t tha t the state 
legis lature is crea ting  a new, substantive righ t, and no r m ere ly  t e l l ­
ing the courts how  to  in te rp re t the  state c o n s t itu t io n , th en  th e re  
w ill be no  separa tion  o f powers p rob lem .

A t times the c la im  is m ade that state R F R A s  v io la te  th e  federa l 
E stab lishm ent C lau se  because they have the  pu rpose and a lfect o l 
advanc ing  re lig ion . T h is  argument has o n ly  garnered  the  support 
o f a sing le Suprem e C o u r t  Justice. It ignores the fact that the  c om ­
pe llin g  state interest test was app lied  in p ro tec ting  re lig ion  fo r  nearly  
fifty  years p rio r to  1 99 0 , and  the Sup rem e C ou rt neve r ru led  tha t 
th is was a v io la t io n  o f  the E stab lishm ent C lause.-'1

T h e  existence o f  the  Free Exercise C lause , w h ich  especia lly  p ro ­
tects re lig io n , shows th a t th e  founde rs  e n v is io n e d  the E s ta b lish ­
m en t c lause as a llow in g  th e  spec ia l p ro te c t io n  an d  trea tm en t o l 
re lig ion  v is  a vis secu la r ideo log ies and groups. Perhaps th e  most 
te llin g  po in t against the E stab lishm ent C lau se  ob je c t io n  is that the  
accom m odation  o f  re lig ion  is n o r the  same as the advancem ent o l



re lig ion . T h e  act o f  a state lift in g  a regu la to ry  burden tha t it has 
p laced upon re lig io n  is n o t the same tilin g  as a state s ing ling  out 
re lig io n  fo r  fa v o r , ad vancem en t o r  suppo rt. R a th e r , such an  ac ­
com m oda tion  is m ere ly  recogn ition  hy the state that its in itia l regu­
la to ry  harden in truded  beyond the lim its o f  the  stare's ju risd ic tion .

S h o u l d  C h u r c h e s ,  S y n a g o g u e s ,  M o s q u e s  a n d  
O t h e r  R e l i g i o u s  G r o u p s  B e c o m e  I n v o l v e d  i n  
S u p p o r t i n g  S t a t e  R F R A s ?
Yes. W h i le  re lig iou s  o rgan iza tion s  are leg a lly  fo rb id d en  Irom  

endorsing ind iv id u a l cand idates fo r p o litic a l o ffice , such groups can 
support le g is la t io n , as lo n g  as such support is an “ in su b s tan tia l"  
part o f  th e ir ac tiv itie s . " In su b s tan tia l"  is understood to  mean less 
th an  five p e rcen t o f to ta l budget expend itu res . As m ost chu rches 
and o th e r  re lig io u s  g roups spend most o f  th e ir  tim e in w o rsh ip , 
sc rip tu re  study, e d u c a t io n  and c om m un ity  w e lfa re  p rog ram s, they 
are g e n e ra lly  safe in suppo rtin g  the o cc a s io n a l b i ll o r  le g is la tiv e  
p ro p o sa l.

A  state R F R A  is ju st the type o f  le g is la tio n  th a t a re lig iou s  
g roup shou ld  in v o lv e  itse lf w ith , as these h ills  go to the heart of a 
re lig ious organ iza tion 's ab ility  to  carry out its re lig ious m issions and 
functions free from  gove rnm en t in te rfe rence . Safeguard ing the in ­
d iv idua l consc ience is a precept found , in on e  form  o r  ano th e r, in 
the trad it ion s o f m any o f  the world's great re lig ions, inc lud ing  the 
Jew ish, C h ris t ia n  and Is lam ic fa iths . T h e  advocacy o f state R FR A s  
can he an o p p o rtu n ity  fo r  re lig ious groups to share th e ir views about 
the im p o rtan ce  o f  p e rsona l and sp iritu a l freedom  in th e ir respec­
tive  trad it ion s .

T h e  C o u n c i l o n  R e lig ious Freedom  has a ph ilo sophy  based on  
th e  P ro te s tan t C h r is t ia n  t ra d it io n . W  view  state R F R A s  as an 
em b od im en t o f o n e  o f the  p illa rs  o f the  P ro te s tan t R e fo rm a t io n , 
the freedom  o f the  hum an conscience before G od . G e rm an  princes 
w ho supported  M a rt in  Lu th e r a rt icu la ted  th is  key p recep t at the 
D ie t o f  Sp ires w hen  they  “ p ro te s ted " an ed ic t of th e  em p e ro r hy 
d ec la im in g  tha t in  m atte rs o f con sc ience , “ the  m a jo r ity  h ave  n o  
pow er.” "  T h is  be lie f grew out of a view  of a G o d  of great lo v e  and
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mercy, w ho in H is  desire to  h ave  a v o lu n ta ry  re la t io n sh ip  o f  love  
w ith  H is c rea tion  refuses ro  coerce any m an o r  w om an to  rece ive 
H is grace o r  obey H im . I f  G od  H im se lf extends this freedom  to  us, 
how  can the state d o  any less? W e  b e lieve  th a t state R F R A s  em ­
body this great h istoric tru th  o f  G o d  and hum an ity , and  th a t these 
h ills  deserve the a tte n t io n  o f  re lig iou s p eop le  eve ryw he re .

E N D N O T E S
1 Sherliert i>. Venter, 57*4 U.S. 398 (1964); Wisconsin v. Yoder, 406 U.S. 205 

(1472); McD,i,lid i'. Paty, 445 U.S. 618 (1978); llobbie e. Unem/i/oytnem Appeals 
Comm’ii, 480 U.S. 146 (1987).

■' Despite recent claims to the contrary, the "least restrictive menus" prone ol the 
compelling interest test was firmly embedded in Supreme Court jurisprudence prior to 
1990. Thomas e. Review Hoard, 450 U.S. 707, 718 (1981)(Test is whether intrusion 
on religions conduct “ is the least restrictive means ol achieving some compelling state 
interest."); S'/ter/vrt e. Venter, 574 U.S. 498, 407 (1963) (State must “demonstrate that 
no alternative forms of regulation would combat such abuses without infringing First 
Amendment rights.")

' Sherheri e. Writer, 474 U.S. 498 (1964) (Sabhath-kooper's convictions 
protected); McDaniel r. /’rtty, 435 U.S. 618 (1978) (State cannot inquire into religious 
belief as condition of employment); Thomas v. Review Hoard, 450 U.S. 707 (1981) 
(Jehovah's witness protected in conviction against making war materials); llobbie e.
( hicm/i/oviiient A/t/tea/s C.'unuii'tt, 480 U.S. 136 (1987) (Employee protected in 
observing holy days even when conversion occurred after hiring); Wisconsin e. Voder,
406 U.S. 205 (1972) (Amish protected in conviction re need to educate children at 
home after age ol 14).

J 494 U.S. 872 (1990).
' 104 / fun. /.. Rev. 204 (1990).
" 117 S. Ct. 2147; 138 LEd. 2d 624 (1997).
: Id.. 138 LEd. 2d 624 at 648 (1997).
'• This list loses its currency at the time of printing. To get an up-to-date list ol 

states with sufficient protections, visit the Council on Religious Freedom's web page at 
www.c-r-f.ore and look at the "Freedom; State by State" page.

' These and other stories were reported at the "Restoring Religious Freedom in 
the Stales" conference sponsored by the Council on Religious Freedom at Georgetown 
University on January 28-29, 1999. A summary of the panel where these issues was 
discussed can be obtained from the Council, or found published in the 1999 Spring 
Symposium issue ol (,'.C. Davis Lao Review Vol. 32, No. 3. While these stories can 
help illuminate the problent, there is nothing like a local example to help focus the 
minds ol state civil and political leaders on the problem. Files of like incidents should 
be collected in each locality where a state RFRA is being considered.

1 Much ill the material for this section comes from llooihhy, Miller "Prisoner 
Claims lor Religious Freedom and State RFRAs," 42 t VC. Davis Law Rev. (forthcoming 
1999).

" The number of cases filed is always more than cases with reported decisions, as 
many cases, especially those filed by prisoners, are often disposed ol summarily with no 
written opinion.

1 Pastor Drake's story has been reported in a number of newspaper articles 
including, 'Haunted by Memory, Pastor Defends the Homeless,’ The New York Times, 
Friday, August 22,1997, A14; 'Drakes Shelter Keeps Growing,' The Orange County
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Register, Tuesday, November 18, 1997, Metro I.
"  The report, entitled “Discrimination Against Minority Churches in Zoning 

Cases," was prepared hy a group spearheaded hy Professor Cole Durham, Jr. ol Brigham 
Youni; University's J. Reuben Clark Law School in conjunction with the law firm of 
Mayer, Brown & Platr in Chicago. Copies are available from the offices of the Council 
on Religious Freedom.

14 Material from this section was drawn from O'Neil “ Religious Freedom and Non- 
Discrimination: State RFRA Laws Versus Civil Rights," 32 U.C. Davis Law Rev. 
(forthcoming 1999). Those wishing to benefit from a more in depth analysis of this 
issues are directed to this paper.

"  461 U.S. 574 (1983).
Brmeit e. Dude Christian Schools, 556 F.2d 310 (5"' Cir. 1977).

11 McC'reudy e. Hnffius, 459 Mich. 131; 586 NAV. 22 723 (1998); Stramier v. 
Anchorage Equal Rights Cornm'ti, 874 P.2d 274 (Ak. 1994); Smith v. Fair Em/doymetit 
and Housing Comm'n, 12 Cal. 4"' 1143; 913 P.2d 909 (1996).

18 Strife t‘. French, 460 N.W.2d 2 (Minn. 1990); Thomas i>. Anc/ioruge Equal 
Rights Cumin'ii, 1999 U.S. App. LEXIS 440 (9'1' Cir. 1999).

Materials for this section were taken from Berg, "Slate Religious Freedom 
Statutes in Private and Public Education," 32 U.C. Davis Law Rev. (forthcoming 
1999).

w Materials for this section were taken from Chemerinsky, "Do State Religious 
Freedom Restoration Acts Violate the Establishment Clause or Separation of Powers.’"
32 U.C. Davis Law Rev. (forthcoming 1999).

To the contrary, the Court considered this claim and explicitly rejected it. 
Hnhhic v. Unetii/ilnyinctit A/)/)erds Comtii’n, 480 U.S. 136, 144-45 (1987) ("This 
Court has long recognized that the government may (and sometimes must) accommo­
date religious practices and that it may do so without violating the Establishment 
Clause.")

It was actually from this "protest" that the Protestant movement took its name. 
The full story is reported in J.H. Merele D'Aubigne, History of the Reformation, b. 13, 
ch. 5, 517-520 at 519 (Baker Book blouse, Grand Rapids, 1st Ed. 1846; Rpted.
1987).

Council on Religious Freedom

For nearly 15 years, the Council on Religious Freedom  has been an 

advocate for the free exercise rights of all Americans. Through educa­

tion and legal advocacy, the Council strives to comm unicate the rights 

and responsibilities contained in the religious clauses of the First Am end­

m ent to the U.S. Constitution. Nicholas Miller, Executive Director of the 

Council, is a civil rights attorney who has spoken and written widely on 

First Am endm ent issues.
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Do you have religious liberty protection in your state

r  ,v • - r  ■
for granted until it’s gone. - M any.Am ericans .still don’t know that the

level of free exercise, protection in the United. States is substantially '

less now than it.was in1Q 90. - W h at does this'm ean for your church,
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Free
* * * ' ' ‘ i-v‘> i,\vvfv'.is™ a-

religious freedom protection in your state. • 1 ■■
,' ■ ■ ■ ■ ■ ; \. y.

| , . “As we begin a new'miliennium,''spys the author Nicholas Miller, "restor-

i n n  f  + la a il l '.U  a  a m  a  a  {

’ our greatest challenges. And the role that ordinary Americans play will 

1 be Crucial.” .

,  R e V IE W E R S V C o M M E N T S

.. a helpful primer on ... state religibus Treedorn bills and why. 
they* are needed. -.. chock full of information, but easily under-

1 statehouse without it ”

I.'.; .-'A Brent Walker, Chief Counsel, Baptist JointCommittee, and co-chair. 
‘ ’• ■ ' ■ n f tha r)halitinn frir tha Fraez Pvarr'ioa rif Ralininn; uiiu&vsyaiiiiuiiiui uiGritiVEAUiuisuuiriuiiyiuiUjy' r • \  ; »

- ':,-V,.yi- rt. . ■ W V f I ■>/.:. • • • - -m-' ••CK." . , ’v v i.J ' <Z,( I

* “ In n la lli hi it a r m r o tn  form e P P P  hoc.Hofinorl twhof c h A iiM  ko of
.. - \ • o ' •

the top of the leiglsiative agenda for most states. This is a compel­
ling call to action on behalf of our First Freedom.”

. r * * ~ .    t *  A a   i r-»' 1  ____ i . i  A _■ L11 1_*.______ , a '  _ r - ___ i

dom; Christian Legal Society.-■ : •

■' ■ ■ ■ ■ ■
C  0  U  N  C  I I. 0  N R  E  1 .1 ( I  I 0  l i  S Council on R eligious Freedom

110 N. Washington St., Suite 404 
Rockville, MD 20850

Phone (888) 590-8766 or (301) 294-8766 
Fax (301) 294-8909 
Email: freedom@c-r-f.org 
Website: www.c-r-f.org
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FISCAL NOTE
STATE O F  ALASKA BILL NO. C S H B 3 8 7  (HES)
2000 LEG ISLA TIV E SESSIO N

Note: Amounts do not Include Inflation unless otherwise noted below,

OPERATING EXPENDITURES

Personal Services 

Travel 
Contractual 

Supplies 

Equipment 

Land & Structures 

Grants & Claims 

Miscellaneous
TOTAL OPERATING

CAPITAL EXPENDITURES

|CHANGE IN REVENUES ( 

FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts

1003 GF Match

1004 GF

1005 GF/Program Receipts 
1037 GF/Mcnta! Health 

Other (Specify Type)_______
TOTAL

Estimate of any current year (FY2000) cost 

POSITIONS

Full-time

Part-time

Temporary

ANALYSIS: (Attach a separate page it necessary)

CSHB 387 (HES) prohibits a school board or school district, a municipality, or a state agency from 
placing a substantial burden on a person's free exercise of religion unless the burden is in the form of a 
rule of general applicability and does not intentionally discriminate against religion or among religions, 
and application of the burden is essential to further a compelling governmental interest and is the least 
restrictive means of furthering that compelling governmental interest. The bill further allows a person 
to bring a civil action against a school board or school district, a municipality, or a state agency for 
violating this section. The court may grant "appropriate relief."
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Date/Time 3/2_SZQCL9:33 AM
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Approvod by Commissioners Bruce M. Botelho, Attorney General

Agency c / Department of Law

Revision Date/Time (Note If correction)___________________________ Dept. Affected____________ AH

Title "An Act requiring governmental entities,.... before BRU

placing a substantial burden on a person's free exercise of religion Component________________

Sponsor Representative Croft_______________________________  ________________

Requestor House Slate Affairs Committee____________________ Component No. ___

Expenditures/Revenues____________________________ (Thousands of Dollars)
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F IS C A L  N O T E

ANALYSIS CONTINUATION

The Department of Law is unable to quantify the increased costs to the state that are likely to arise from 
passage of this legislation, but anticipates they will occur in the following areas:

Increased prisoner litigation: Prisoners are a very litigious group, and it is not unusual for them to "find 
religion" while Incarcerated, and claim those beliefs are connected to a new or traditional religion, The 
Inmates then wish to engage In religious practices or rituals that can cause serious security and 
administrative problems. Passage of this legislation will provide them with a new state remedy to 
pursue this type of litigation and experience Indicates they will do so.

Increased time to defend cases: This bill potentially alters the standard the state must meet to justify 
the burden on an Individual's religion. The state must show a compelling governmental interest, and 
use the least restrictive means when it substantially burdens religion. This Is the most demanding test 
kn^wn In constitutional law. Cases will be more difficult to defend, requiring more legal resources.

Employee accommodation costs: This bill would apply to the state as an employer. The high standard 
of compelling governmental interest couid require the state to provide more accommodation for 
employees' religious beliefs. These accommodations may come at a financial cost.

Damagos: Under existing law, Individuals who sue the stale claiming their right to free exercise of 
religion has been infringed cannot seek damages from the slate and have only limited ability to get 
damages from state officials under federal law. This bill may create a new civil action for damages, 
because damages are not specifically excluded from the appropriate relief the court may award. 
Providing for an award of damages may encourage more litigation In this area. At a minimum, it will 
make suits more time consuming and complicated, as the damages will have to be evaluated. The 
more significant fiscal Impact, however, would be the damages themselves, should a plaintiff prevail.

S T A T E  O F  A L A S K A  BILL N O . C S H B 3 8 7 ( H E S )
2 0 0 0  L E G IS L A T IV E  S E S S IO N
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FISCAL NOTE Bi"Ver;iion: hb
No: l

STATE OF ALASKA
2000 LEGISLATIVE SESSION

(H) Publish Date: 3 / 3 / 0 0

Revision Dale/Time (Note if correction) __________________________

Title *An Act prohibiting governmental entities.________

including .... from restricting a person's Iree exercise of religion.*

Sponsor Representative Croft______________________________

Requester

Dept. Affected 

BRU _  

Component

All

House Community and Regional Affairs

Expenditures/Revenues
Component No. 

(Thousands of Dollars)

Note: Amounts do not include inflation unless otherwise noted below.

OPERATING EXPENDITURES FY 2001 FY 2002 FY 2003 FY 2004 FY 2005 FY 2006

Personal Services 

Travel 

Contractual 

Supplies 

Equipment 

Land & Structures 

Grants & Claims 

Miscellaneous

TO TAL OPERATING

CAPITAL EXPENDITURES

|CH AN G E IN REVENUES ( ) j~

FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts

1003 GF Match

1004 GF

1005 GF/Program Receipts 

1037 GF/Mental Health 

Other (Specify Type)

TOTAL

Estim ate of any current year (FY2000) cost: 

POSITIONS

Full-time

Part-time

Temporary

ANALYSIS: (Attach a separate page it necessary)
HB 3 8 7  prohibits a school board or school district, a municipality, or a stale agency from restricting a 

person's free exercise of religion unless the restriction is in the form of a rule of general applicability 

and do es not intentionally discriminate against religion or am ong religions, and application of the 

restriction to the person is essential to further a com pelling governm ent interest and is the least 

restrictive m eans of furthering that com pelling governm ent interest. The bill further allows a person to 

bring a civil action against a school board or school district, a municipality, or a state agency for 

violating this section. The court m ay grant a declaratory judgm ent, an injunction, or dam ages.

Under existing law, individuals can and do sue the State of Alaska claiming their right to free exercise 

of religion has been infringed. However, they cannot seek dam ages from the state and
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A p p r o v e d  b y  C o m m i s s i o n e r y ^ ^ ^ . . / ' ' '  B r u c e  M . B o te lh o .  A t to r n e y  G e n e r a l
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Dale/Time 3/1/00. 3:13 PM

Date 3/1/00

Agency Department of Law
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F IS C A L  N O T E

A N A L Y S IS  C O N T IN U A T IO N

have only limited ability to get dam ages from state officials under federal law. This bill would create a 

new  civil action for dam ages.

Providing for an award of dam ages m ay encourage m ore litigation in this area. At a m inim um , it will 

m ake suits m ore time consum ing and complicated, as  the d am ages will have to be evaluated. T h e  m ore 

significant fiscal impact, however, would be the dam ages them selves, should a plaintiff prevail. W hat 

the actual am ount might be, or which agencies might b e sued, cannot be predicted.

S T A T E  O F  A L A S K A  BILL N O . H B 3 8 7
2 0 0 0  L E G IS L A T IV E  S E S S IO N
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