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CS FOR HOUSE BILL NO. 387(HES)

IN THE LEGISLATURE OF THE STATE OF ALASKA

TWENTY-FIRST LEGISLATURE - SECOND SESSION
BY THE HOUSE HEALTH, EDUCATION AND SOCIAL SERVICES COMMITTEE

Offered. 3/15/00
Referred: State Affairs, Judiciary

Sponsor(s): REPRESENTATIVES CROFT, Coghill, Dyson, Halcro, Cissna, Whitaker

A BILL
FOR AN ACT ENTITLED
"An Act requiring governmental entities, including municipalities and school

districts, to meet certain requirements before placing a substantial burden on a

person's free exercise of religion.”

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. The uncodified law of the State of Alaska is amended by adding a new

section to read:
SHORT TITLE. This Act may be cited as the "Alaska Religious Freedom Protection

Act”
* sec. 2. The uncodified law of the State of Alaska is amended by adding a new section
to read:
FINDINGS. The legislature finds that
(1) the First Amendment to the Constitution of the United States and art. |,

sec. 4, Constitution of the State of Alaska, recognize and protect the right of free exercise of
religion;
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1 (2) in 1990, the United States Supreme Court retreated from over 200 years
20f respect for the right to free exercise of religion in Employment Division v. Smith, 494 U.S.

3 872 (1990), an opinion written by Justice Scalia, by holding that the government no longer
4 had to make reasonable exceptions to general laws in order to accommodate the religious
5 beliefs of its citizens;

6 (3) while the Alaska Supreme Court has not chosen to follow this retreat from
1 protection for religion, the free exercise rights of Alaska citizens are so vital and fundamental
8 thatitis in the public interest to provide a statutory guarantee of these rights to secure against

9 achange injudicial interpretation; and

10 (4) while it is improper for the legislature to tell thejudiciary how to interpret
11 the Constitution of the State of Alaska, it is proper for the legislature to establish different
12 rights or to secure established rights in a different manner or to a different degree than the
13 minimum set by the Constitution of the State of Alaska as long as that legislative action does

14 ot interfere with the rights of other persons.
15  * SeC. 3. The uncodified law of the State of Alaska is amended by adding anew section

16 to read,

17 INTENT. It is not the intent of the legislature, by protecting the individual free
18 exercise of religion, to create an establishment of religion or an official state religion.

19 *SeC. 4. AS 14.14 is amended by adding a new section to article 1 to read:

20 Se. 14.14.210. Pereonal exercise of religious freedom protected. (a) A
21 Aschool board"or school districTm?) not place a substantial burden on a person’s free
22 exercise of religion UhlesT

23 (1) the burden is in the form of a rule of general applicability and does
24 not intentionally discriminate against religion or among religions; and

25 (2) application of the burden to the person is essential to further a
26 compelling governmental interest and is the least restrictive means of furthering that
21 compelling governmental interest.

28 (b) A person may bring a civil action against a school board or school district
29 for a violation of this section, and the court may grant appropriate relief,

30 (c) This section may not be construed to create an establishment of religion
31 or to authorize the infringement of the individual rights of a third party.
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* SeC. 5. AS 29.10.200 is amended by adding a new paragraph to read:
(60) AS 29.71.070 (personal exercise of religious freedom protected).

* Sec. 6. AS 29.71 is amended by adding a new section to read:
Sec. 29.71.070. Personal exercise of religious freedom protected. (a) A
(*n”icipality”may”iot place a substantial burden on a person's free exercise of religion
unless—---——-
(1) the burden is in the form of a rule of general applicability and does
not intentionally discriminate against religion or among religions;and
(2) application of the burden to the person is essential to further a
compelling governmental interest and is the least restrictive means of furthering that
compelling governmental interest.
(b) A person may bring a civil action against a municipality for a violation of
this section, and the court may grant appropriate relief.
(c) This section may not be construed to create an establishment of religion
or to authorize the infringement of the individual rights of a third party.
(d) This section applies to home rule and general law municipalities.
* Sec. 7. AS 44.62 is amended by adding a new section to article 2 to read.
)5 4p9.130. Personal exercise of religious freedom protected. (a) A
(Mstatc agencj®jnay not place a substantial burden on a person's free exercise of religion
unless
(1) the burden is in the form of a rule of general applicability and does
not Intentionally discriminate against religion or among religions; and
(2) application of the burden to the person is essential to further a
compelling governmental interest and is the least restrictive means of furthering that

compellinggovernmental interest.
(b) A person may bring a civil action against a state agency for a violation of

this section, and the court may grant appropriate relief.

(c) This section may not be construed to create an establishment of religion
or to authorize the infringement of the individual rights of a third party.

(d) In this section, "slate agency" means a department, institution, board,
commission, division, authority, public corporation, committee, or other administrative
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1 unit of the executive branch of state government, including the University of Alaska,
2 the Alaska Railroad Corporation, and the Alaska Aerospace Development Corporation.
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Representative Eric Croft

HB 387
The Alaska Religious Freedom Protection Act

Sponsor Statement

The Alaska Religious Freedom Protection Act &ARFPA) IS a state response to United
States Supreme Court decisions that have undermined the religious freedoms of
Americans In recent years.

The United States and Alaska Constitutions contain nearly identical provisions stating
that qovernments shall make no law respectln(IJ an establishment of religion, or
prohibiting the free exercise thereof.” For most of the nation's histary, the  free
exercise” Clause of the United States Constitution was interpreted to require that
Pover_nments make reasonable exceP_tlons to general laws if the implementation of those
aws impinged on the religious practice of its Citizens.

A good example is the case of Wisconsin v. Yoder. 406 U.S. 205 (1972). Members of
thegOId OrdeJO Amisli religion allow their children to attend publ?c(sch,og)l until the eighth
%ade o learn basic readlntg, writing, and math skills, but then the Amish religion requires

e children begin preparation for aduit baptism and life under the religious precepts of
their faith, Pennsylvania allows Amish children of high school age toattend special
vocational schoolS for ghree ho?rs and then o home for relrngloTs and othey Instruction.
Wisconsin, however, did not aliow any exception to the corpulsory school attendance
law. Frieda Yoder, a 15-year old merber ot the Old Order Amish Teligion refused to
att?nd [Pubhc h{ﬁh s%hool on rehlgalous rounds and her father, Jonas, was ?onwcted of
violating the law. The United States S ﬁreme Court ruled that the compy sorY attendance
law violated the free exercise rights of the Yoder family. The Court ruled tht the

overnment may Rlace a substantial burden on the free’exercise of religion onl%( If the

overnment cart show a compelling state Interest and that the government’s action Is the
east restrictive means of accomplishing that interest. This Is known as the * compelling
state Interest” test for religious freedom. The Court noted that because the Amish
children attenced school Until the 8lhgrade the burden on their education was relatively
I;ght and that the bur%en on the religion was garoven o ke sulfstan_tlal. The Yoder case

d thers stood for t eprogosmon that a “requiation neutral on Its face may, Inits
aPphcanon, nonetheless offend the constitutional requirement for governmental neutrali
I 1t unduly burdens the free exercise of religion.” Yoder, 406 U.S. 221; see also Sherbe

v. Verner.374 U.S. 398 (1963)



The constitutional [ r%pect for freedorB ofrel ll%l_on embodied in the “ comPellmﬂ]_sﬁte
interest’ test was eliminated in 1990 by the United States Supreme Court In Smith v.
Emp. Div.. 494 US, 872 (91990). Justice Scalia, writing for a court divided 5-4, ruled that
?overnment no longer had to row_deareh%lous exemption to general laws. “The Court
0day ... Interpretsthe [free exercise clause] to permit the govérnment to prohibit,
without r]]ustmcatlon, conduct mandated by an individual's rellg,éous beliefs, so long as

that profibition 1s generally applicable” Smith, 494 U.S. at 893 (Justice, O'Connér,

dissenting).

The Smith decision met a storm of protest. In 1993, a broad bipartisan maJonte/ of both
houses of Congress passed The Religious Freedom Restoration Act &federal RFRA) and
the bill was signed into law by Presitent Clinton. RFRA attempted to use congressional

OWer to restore the “compellln? state interest” test for religious freedom. In 1997, the

nited, States Supr?me Court ruled that the federal RFRA Statute was an unconstitutional
extension of federal power. City of Boerne v. Flores. 521 U.S. 507 (1997). The Flores
decision effectively [eft any protection of religious freeclom to the individual states. The
Alaska Supreme Court has consistently interpreted the free exercise clause of the Alaska
Constitution to recgnre acompelling state interes anfxl SS. ,

See Frank v. State, 604 P.2d 1068 (Alaska 1979 &al wmga_rellglous exemption.for the
takm%] of a moose for an Athabaskan funeral potlat h{._ There Is n0 present indication that
the Alaska Supreme Court Intends to follow the direction of the Smith decision In
mt_erg_re,tlng the Alaska Constitution. However, a change in the composition of the court
orjudicial philosophy could lead to this change in the fUture.

HB 387, the Alaska Religious Freedom Protection Act (ARFPA), will provide statutory
Protectlon for religious freedom in Alaska by enshrining the compelling state interest test
or all state, muniCipal, and school district actions.

HB 387 is not intended tq create an establishment of religion or allow a claim of religious
freecom to quthorize the mfrmPeme_nt of the rights,of others. It simply recognizes that
Alaskans value their religious liberties and are Willing to allow an exception™from
generally applicable laws for religious freedom unless the government shows a

Compelling state interest.
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Alaska Civil Liberties Union
ArtAffiliate o fthe American Civil Liberties Union
P. 0. Box 201844, Anchorage, AK 99520-1844

Phone: (907) 258-0044 Fax: (907) 258-0288 Email: akclu@alaska.net

To: House Committee on State Affairs
From: Jennifer Rudinger, Executive Director
Date: March 30, 2000

Re:  CSHB 387 ("ARFPA")

Enclosed please find the following materials, to be included in the State Affairs
Committee’s bill packets for CSHB 387

(1) 21-page summary of amendments suggested by AkCLU
(2.) 11-pagc AkCLU position paper on CSHB 387

(3. Two 2-page letters by NAACP in opposition to federal RLPA unless civil rights are
protected

(4.) 2-pagc testimony by Texas Representative Scott Hochberg regarding the civil rights
amendment to the Texas RFRA. signed into law by Gov. George W. Bush

(5.) 2-page letter from National Fair Housing Alliance urging civil rights amendment in
federal RLPA

(6.) 2-pagc letter from Coalition for the Free Exercise of Religion opposing federal
RLPA because it could jeopardize civil rights laws

(7.) 1-page letter from the Episcopal Church withdrawing support for federal RLPA
because of civil rights concerns

(8.) 3-page letter from a consortium of church organizations (United Church of Christ,
Friends Committee on National Legislation, United Synagogues of Conservative
Judaism, Evangelical Lutheran Church in America, and Union of American Hebrew
Congregations) opposing federal RLPA without civil rights protections

(9.) 4-page Jewish Telegraphic Agency on-line article citing withdrawal of support for
federal RLPA by Baptist and Jewish religious groups

I expect to be able to testify via teleconference from Anchorage on CSHB 387 in the
House State Affairs Committee at 8:00 a.m., Thursday, March 30th and | thank the
Committee for allowing me to speak to our proposed amendments. Please feel free to
call me at 258-0044 if I may be of assistance.

Sincerely,
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Alaska Civil Liberties Union
An Afflllate ofthe American Civil Liberties Union

P. 0. Box 201844, Anchorage, AK 99520-1844
Phone; (907) 258- 0044 Fax; 9073 25890288 Emalf &clu@alaska net

To House Committee on State Affairs
nnife (l;tu |6tger Executive Director
arc

Re: Summary of Proposed Amendments Submitted re: CSHB 387 (“ARFPA”)

The AKCLU pr go oses the following three amendments to clahfg the intent of
ﬁgshltsBo%%Yh%?d to protect religious freedor at the same time as CSHB 387 protects the

» To clarify subsection d{% throu% out CSHB 387, we su%ﬁest e hrasm (d) to
read, "This section ma ot be construed to createanest shment of re |0n or
to authorlze the In rlngemento the h hts of ot ers yt e é)erson calmln%
r |ous exe on toa aC|a utra law of enera applicability. This Act

notet orelmlnate ense to aCIVI action rcrlmma prosecution
undera eral, state or local civil rights law.”

The sponsor has stated that his mtent in dg IS to grevent one person's free exercise of
re| lon from mrmgmg on the rights of anot rpers In other words, everyone has the
At to practice his/hér rehglon freelﬁ exemPt rom laws_that burden his/her religious
eermse as long as no one else is injured In the process. The AKCLU agrees witfi this
assertion, but we feel that our amendment clarifies the necessary balancing and gives the
court more quidance than the current fanguage of (d). - Our suggested aniendmént fairly
balances the rehqlous freedom ofthe IndiviaUal with the nghtSof the rest of society by
preventing harm'to any third panics from the exercise of an individual's religious rights.

We thin atthe Intent 0 ﬁ ? %tthe hghtf thers, Mitin
Protectlon 0 the degreec nt st orth in the” Alaska Constitution, Sectio
eaves open a lot 0 St%ray area where courts have not yet grantg compe

Inferest status to tq fe's Interest In remedying certain types of discrimination.
We sngestte llowing wording for Section F ‘whilé it is improper for the
!APISla re.to tell the ju t [Cia ({ how to |nterPret the Constjtution of the State of

o We avs me qualms ab ?tthewordln of Section ( )nhthe I% |slat|Y mdmi1
urr

aska, It is propeT for the ledislature to co ferotectlon for the free EXercise of
rehglon S0 Ion st at Ie ISlative actlon 0CS not authorize the Infringement of
the rlqhts of ofhers ytegerson claiming a religious exemption toa facially
neutral law of general applicability."

J F_maIIP( We urge the Committee to aopt.a qulslatlve finding that clarifies that
this bifl'is not mtended to alter the application 0T the swanner decision.


mailto:akclu@alaska.net

Alaska Civil Liberties Union
Statement on the Protection of Religious Liberty
Before the House Committee on State Affairs

Presented by Jennifer Rudinger, Executive
Director
March 30, 2000

I. INTRODUCTION
Madam Chairperson and members of the Committee,

The Alaska Civil Liberties Union (AkCLU) greatly appreciates the opportunity to present
this position paper on the importance of ensuring that any state legislation enhancing the
protection of reiigious exercise will not cause any unintended harm to the enforcement of state
and local civil rights laws. The American Civil Liberties Union (ACLU) historically supports
legislation providing stronger protection ; religious exercise-even against neutral, generally
applicable govemmenta] restrictions But our concern is that some courts may turn a statutory
shield for religious exercise into a sword against state and local civil rights laws.

Thus, the AKCLU respectfully urges the Committee to ameod the CS for House Bill
387 (Alaaka Religious Freedom Protection Act, or “ARFPA ”Jto clarify that the exercise of
an individual s religions freedom will have no adverse consequences on the rights of others.
We offer several amendments, described at the end of this paper, to prevent any unintended
adverse consequences. For the past decade, the ACLU has fought in Congress and the courts to
preserve or restore the highest level of constitutional protection for claims of religious exercise.
We have directly represented persons asserting burdens on their religious beliefs, filed amicus
briefs with the Supreme Court, and were founding members of the coalition that supported the
Religious Freedom Restoration Act in 1993, and the Religious Liberty Protection Act ("RLPA™)
during most of the last Congress.

However, we are no longer part of the coalition supporting the federal RLPA, as
introduced in the House, because we could not ignore the potentially severe consequences that it
may have on state and local civil rights laws. Although wc believe that courts should find civil
rights laws compelling and uniform enforcement of those civil rights laws the least restrictive
means, wc know that at least several courts have already rejected that position. We agree with
the Sponsor of ARFPA that the result reached by the Alaska Supreme Court in Swanner is a
good result. Swanner. d b‘a Whitehall Properties v. Anchorage Equal Rights Commission. 874
P 2d 274 (Alaska 1994). However, we ail know that the principle of stare decisis is not absolute.
Furthermore, it is not at all clear whether the same compelling interest the Swanner Court found
in preventing housing discrimination on the basis of marital status would also be extended to
preventing discrimination on the basis of other classifications, such as familial status, pregnancy
status, disability, or even religion.

There is much disagreement in other jurisdictions about the issues raised in Swanner. We
have found that landlords across the country have been using state religious liberty claims to
challenge the application of state and local civil rights laws protecting persons against marital



status discrimination None of the claims, including those in Swanner, involved owner-occupied
housing; all of the landlords owned so many investment properties that they were outside the
state laws' exemptions for small landlords. These landlords all sought to turn the shield of
religious exercise protections into a sword against the civil rights of prospective tenants.

To conftise matters even more, an cn banc panel of the U S. Court of Appeals for the
Ninth Circuit (which governs Alaska) is currently reviewing a case brought by two commercial
landlords in Anchorage who claim that compliance with state and municipal anti-discrimination
laws protecting unmarried couples from discrimination based on marital status burdens the
landlords' religious beliefs. Thomas v. Anchorage Equal Rights Commission, 165 F.3d 692 (9th
Cir. 1999). vacated and reheard en banc. In a January, 1999, decision which has since been
vacated, a three-judge panel of the Ninth Circuit originally held 2-1, with a very sriong dissent,
that the governmental interest in preventing marital status discrimination was not compelling.
As a result, the landlords did not have to comply with those laws. However, as 1have noted, this
was a split decision which has since been vacated so that a larger panel of the Court could review
this case. Thomas was reheard by the larger en banc panel just last Thursday, March 23ri  The
AKCLU has submitted an amicus brief in this case, arguing that the state docs have a compelling
interest in preventing discnminauon on the basis of marital status in housing, a la Swanner. It is
not known when the Ninth Circuit will issue its decision.

In addition, the Massachusetts Supreme Court and a plurality of the Minnesota Supreme
Court have also found that defendants in similar civil rights cases may have a religious liberty
defense against state civil nghis claims. The only two state court decisions that found in favor of
the civil rights plaintiffs in similar cases arc in California and Alaska-but both states are in the
Ninth Circuit and might be governed by Thomas.

An improperly drafted statute could jeopardize more than marital status protection. The
application of strict scrutiny in these types of cases calls into question all state and local civil
rights laws which arc not motivated by a "firm national policy” in favor of eradicating specific
forms of discrimination. Thus, persons protected because of characteristics such as marital
status, familial status, pregnancy status, disability, and perhaps religion itself, could find their
protections under state or local laws eroded An applicant for ajob or housing may have no state
or local law protection against having to answer questions such as: Is that your spouse? Are
those your children? Are you straight 0 gay? Are you pregnant? Are you HIV-positive?
Mentally ill? Physically disabled? What is your religion?

Even where a "firm national policy” in eradicating certain types of discrimination could
be shown, such as classifications based on race or sex, courts may conclude that such a
compelling governmental interest could be achieved without prohibiting the discriminatory
conduct of the particular defendant claiming a religious exemption to a civil rights law. | am
attaching a paper submitted by the NAACP to Congress in opposition to the federal RLPA. The
NAACP paper analyzes this danger in greater detail.

In the wake of recent court decisions around the country, and in light of the lack of
Alaskan precedent on so many of these issues, the Committee should not leave the problem ofa
state religious liberty statute's potential effect on state and local civil rights laws unresolved. The
stakes are too high.

Instead, the AKCLU urges you to consider other alternatives for providing a shield for
religious €XEICISE without creating a sword against civil rights laws. As Texas State
Representative Scott Hochberg’s testimony to Congress (also attached with this paper) explains,
Texas Governor George W Rush signed into law-only last summer--a state RFRA that protects



Texas' civil rights laws. In ongre%s the ACLU and manP/ other ﬁ;roups are sugPortrnﬂacrvrl
rights amend ent 0 RLPAofer Congressman Nadlicr that will' have a similar resu
The AkCLU very much Japrecr fe yodrwr mgness to consrder th se concerns as you
consrderARFPA We bielieve that members of the leg Iaﬁure Who Justi |ab care %ee oLt
Erotectrnﬁ noth relrgrous exercrse and state and local™Civi rrghts | Ws should not ced to
hoose |sa false"cholce because both goals can be made compatible. We hoPe to Work with
members of the Committee to resolve thiS problem.  Thank you once again for this opportunity
{0 present our concerns.

Il. SCOPE OF THE POTENTIAL PROBLEM

This Committee is presentéf] considering. CSHB 387, the Alaska Religious Freedom
Protection Acﬁ EARF 2] would provide extensive statutog/ gr tect] n for religious
EXerclse to re eorenha ce the constitutional protection previously afforded religious exercise
Error toa 19 9reme Court d eorsron that lowered the standard of feview for religious exercise
laims. CSFB 387 provides, In relevant part, that;

A [gove nment entr | may not place a substantral burden ona person s fre exercrse of
rcbgion unless IJ thie burden IS In the form of a rule of %]enerala licability and does
not |ntent|ona|ﬁ/ |scr|m|nateaa|nft rel |d|on or among religions; a h ?a{agrcatrono
the burden to the person Is essential to further a compéllinggovernmental interest and Is
the least restrictive means of furthering that compelling governmental Interest.

This section may not be construed to create an establishment of religion or to
authorize the Infringement of the individual rights of a third party.

currentlg drafted, CSHB, 387 does not have any provision specifically addressing its potential
effect on state and local civil Tights laws;

The scope of the potential civil rights problem raised by religious freedom statutes is
broad. The U.S. Court of Appeals for the Nrnth Crrcurt 1S consrderrn and four state supreme
courts have recentI}/ deciceq, five cases with nearg identical_fact patters, namely, lanclords
claiming that their feligious beliefs defeat housing discrimination claims brought by unmarried
heterosexual gersons based on mantal status.1 The decisions were split, with the vacated panel
of the Ninth Circuit andthe Massachusetts and Minnesota courts holdrng thatarequrous liberty
defense could defeat Civil rrghts clams hased on state or local Iavvs Th ecourts could ajra] the
reasonrnd In those decisions to civil rights claims made Py members of ofh rgr%upf1 d ﬁ
[ecelve 1ess Protectron from the courts and the, fegera government Alt n(tl the Alas
Supreme Court In s:vanner Upheld the antidiscrimination Iaws Inth econtexto arital status, it
S unclear]whetherthe coortsreasonrngfwoudexten 0 ot ertyPedso civil &tscarms

The intent 0 east some the s (53 orters o the”tederal RLPA Is cear Several
Witnesses during hearings before the House and Senate Judiciary Committees specifically stated
ther(r]I belrelf tha RLPAI couldt and shoadd bet usetd1 05 a Cefense o civil rights claims based on
ender, religion, sexual orientatjon, and marita
. Ina ?ﬂgrg standards otrevrewsu stantraﬂfl similar to the ARFPA and RLPA relrgrous

numerous courts have recently decided cases in which defendants raised a
degrous liberty d ﬁense to civil rights claims based on state or local laws protecting against
ISCrImInation In housing based 01T marital status. see smith V. Fair Employment < Housing
commn, 913 P.2d 909 [Cal, 1996) [hereinafter “smith v. Fenc.~1 (NQ Substantial buTdcn on
religious €xercise found), Attorney General v. Destlets, 030 ]N 20 233 (Mass. 1994)

exercrse st
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compelling in the context of Swanner, providing a new defense in civil rights actions will—at a
minimum-increase the cost of litigation for plaintiffs. However, the risk for persons claiming
civil rights protection based on characteristics that receive lower levels of scrutiny is substantial.
Because many of the groups claiming protection under state and local civil rights laws do not
currently receive heightened scrutiny for their claims in court, and receive little or no explicit
federal statutory protection from Congress, it is likely that at least some courts would find that
the governmental interest in ending discrimination against these groups is not compelling. As
noted above, courts around the country are divided on these questions, and these decisions have
Icome from states that traditionally have been vigorous and strict in enforcing their civil rights
ans.

HI. APPLICATION OF THE FOUR-PART ARFPA TEST TO CIVIL
RIGHTS CLAIMS

CSHB 387 provides, in relevant part, that:

A [government entity] may not place a substantial burden on a person’s free exercise of
religion unless (1 ) the burden is in the form of a rule of general applicability and does
not intentionally discriminate against religion or among religions; and (2.) application of
the burden to the person is essential to further a compelling governmental interest and is
the least restrictive means of furthering that compelling governmental interest.

Thus, in deciding a challenge to a civil rights claim based on a state or local anti-discrimination
law, a court must apply a four-part test: (i) is the defendant's discrimination "religious exercise"?;
(if) does the applicable state or local anti-discrimination law "substantially burden” the
defendant's religious exercise?; (lii) is the government’ interest in eradicating the discrimination
"compelling"?; and (iv) are uniformly applied anti-discrimination laws the least restrictive means
of furthering any compelling governmental interest?

A. IsDiscrimination "Religious Exercise” Under ARFPA?

The first part of the ARFPA test is whether a refusal to comply with civil rights laws is
religious exercise. Because ARFPA does not define what constitutes a religious exercise, any
civil rights defendant who can show tiiat his or her discriminatory actions were “substantially
burdened” will be able to meet this prong of ARFPA Under the pre-Smith Free Exercise Clause
jurisprudence which ARFPA purports to restore, the "Supreme Court free exercise of religion
cases have accepted, either implicitly or without searching inquiry, claimants’ assertions
regarding what they sincerely believe to be the exercise of their religion, even when the conduct
in dispute is not commonly viewed as a religious ritual." Desilets, 636 N.E.2d at 237 (citing
Hobbie v. Unemployment Appeals Comm'n of Fla., 480 U.S. 136, 137 (1987); United States V.
Lee, 455 U.S. 252, 257 (1982); Thomas V. Review Rd. ofthe tncL Employment Sec. Dtv., 450 U.S.
707,715(1981)).

Courts have held that refusal to rent an apartment to an unmarried heterosexual couple
based on the landlord’s religious belief that promoting premarital sex is sinful is religious
exercise. See. e.g.. Smith v FEHC. 913 P 2d at 923 ("While the renting of apartments may not
consntutc the exercise of religion, if Smith claims the laws regulating that activity indirectly
coerce lter to violate her religious beliefs, we cannot avoid testing her claim under the analysis
codified in RFRA."); Desilets, 636 N.E.2d at 237 ("Conduct motivated by sincerely held
religious convictions will be rccogmzcd as the exercise of religion’)  Similarly, in the

-5 -



employment context, courts have accepted the argument that hiring decrsrons arc relrgrous
exercrse If the employer can demonstrate that the” decision was based on rel %rous belief or
OCtNNe. See. eg.. Pacific Press, at 1280 (retaliatory action ta en hy religious
publisher against employee who mstrtuted EEQC proceedings allegrng Sex |scr|m|nat|on Wes
religious exercise because church doctnnc prohibited lawsuits by members against the church).

B. Do Stateand Local Civil Rights Statutes "'Substantially Burden Religions Exercise?

Congress has not defined. "substantial burden," and there is no general g pé)lrcable test to
determinie whether a sunstantial burden exists. see smith V. FEHC, 913 | However,
several circuit courts have adopted a broad reading of "substantial burcen," holdrng that

a substantial buraen on the free exercise of relrgron within the meaning of the [RFRA], is
one_that forces adherents of a religion to refrain from religiously motivated conduct
inhiits o constrains conduct or expression that manifests a central tenet of a person's
religious beliefs, or compels conduct or expression that is contrary to those beliefs.

Mack v. O'Leary, 80 F.3d 1175, 1179 (7th Cir. 1996) see also Werner V. McCotter, 4° F 3(
1476, 1480 16y h Crr 1995) ("To exceed the subs(santral burden' threshold overnmental
uct or EXPression that ma |ess Some

requlation must signi |cant|y Inhibit or constrarn con
central tenet of a @ersons mdrvrdu eres "), Brawn-El V. Harris, 26 F.3d 68 E)t CIr.
lrg%t rgsubstantra Urden Jmposed erson Is compelied, "oy threatofsanotrons to refirain

ligiously mofivated conduct’) (quotations amyitted). But of. Goodall V. Stafford Cty. Sch
Fg3d 18% 71 72 (4th Cir. 1 55% substantial burr}en not |mposed where plarntrﬁtsy have
ter e co Eee toen% ge in conalct E)roscne Xt elr rergrous erefs nor have the
n forced to abstain from any action which their religio mandates that t eg take"): Cheffer
(Reno 5 F3d 1517 1522 (11th Cir. 1995) (same); BryantV Comer, 46 F.3d 948 (3th Cir. 1995)
er curiam) (same).
P Economic Cost alone does not constitute a substantial burden. See Braunfdd V. Brown,
366 U.S. 599, 605 (1961): smith V. FEHC at 926-27. However, even those courts that have
adopted a narrow definifion of substantjal burden-wherc a substantial burden,is imposed only
where someone Is compelled to engage In conduct forbidden by his or her religion, or forbidden
to engage in conduct mandated by Teligious belief-have héld that imposing ||abrlrtg on an
employer for non-compliance with émployment anti-discrimination Jaws constitltes a substantial
burden when compliance would contradict eligious belief or doctrine, S, eg, Paciic Press
676 F.2d at 1280 (there IS a substantial. impact, on_ the exercise of religious beliefs because
Erti%(l)sl%rés (r)rétrron prosecute — will impose liability on Press for disciplinary actions based
g Qne court held that complrance with state fair housing laws does not impose a
substan lal burden, in us(e "one who, cams a |vrn thro]ugh the reéurn on capital ,nvest]ed
nr nta roe IeS n I Sne_docs not WIS toc m anti rsonﬂnna aw tnat
con |cts er re |ous eIres avoid the con rc ithout threatening ner | veIrhood by
selling_her unrts an rede oyrn the capital n other investments.” smith Vi FEHC, 9
925 “The court also noted that ° he Ian Jlord |n this case does not clarmthat her reli |ous belref
require her to rent apartments; the reli |oua Ponctroln S srmt at she not rent {o \rnmarrhd
couloes No religiotis exercise Is burdened 1f'sne Tollows the alternative course of placing her
capital inanother investment.” 1. at 926.
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in housrng against an unmarried man and an unmarried woman who have a sexual relationship
and wish fo rent accommodations to which [the civil rights statute] applies.” 1.

D. Are Uniformly Applied Anti-Discrimination Laws the Least Restrictive Means
Available?

The fourth part of the ARFPA test is whether the challenged state or local law uses the
least restrictive means to achieve the government's comﬁellrng intérest.. Several courts have held
that uniform applrcatron of antr drscrrmrnatron laws 15 tne Jeast restrrctrve means available, see,

eg. Swanner, n.9 ("The most effective tool the state lias for combating
drscrrmrnatron rs to roh rt drscnmrnatron these [aws 110 exac eythat Consequently the means
are narrowy tall ore tere rs N0 less’ restrrctrve alternative."); Gay Rights Coalition, 30

2d at 39 ("The Drstrrct of Columbia's overrr Ing. Inferest In era rcatrn? sexual_orientation
drscr"n HatroB ITit s ever to be converted from as rratron to reality, requires tha(s Georgetown
equally distripute tang Ie benerits to the stu ent groups,"); meciure, 370 N.W.2d at 853 ("the
statesoverrr ding com e rn rnteres era rcatrn drscrrmrnatron basedu on Sex, race, marital
attrs or Jell ron co (E)stantra v frustrated if em r%/ers professing as deep anéi sjncere
rell rous eli sastose he by a e||ants could drs i rnaea?arnst he protected class))
However the Massachusetts u re e Court reman ed that question when it held that the
rI;overnment may be reqfurred 0 Prove that "uniformity of enforcement of the statute . ’Lrsr the
east restrer&t)\ﬁ Er%ns %the practical and efficient’operation of the anti-discrimination faw."
Desilets

Persons usrng a relrgrous liberty defense to a civil rights claim have arqued that uniform
application of civil fights [aws cannot’be the least restrictive means | the crv rights statute in
_c|1estron contains exemptions for reIrrTrrous organizations and smaII an lords or employers.
hose defendants have arqued that a Tess restrictive means is available, name PI granting, an
exemption tj persons who hold sincere relrgrous beliefs. For example, one court found that™the
compulsion of  stafe’s interest appears somewhat weakened ‘because the statute permts
drscrrmrnatron by are rgrous or%anrzatron in certarn Tespects ., if to_do S0 Bromotes the
grrncrges for which the Organization was established.” Desitets, 636 N E.2q at 240. However,
nother _court . recognized grat While t)ee overnment ermits ]exemntrons for "religious
corporations when réligious beliefs shall be a bona ficle occupational quall frcatron "the sates
overrrdrng rnterest permits of no exemptron to appellants In"this case Jhen appellan
entered ifto the economic arena and b egan trafficking in the market place, theFr have subrected
themselves to t estandardst e legislature has prescribed not only for the ben tof ros ectrve
and existing emplo ees, but also, for the benefrtofcrtrzensofthe state aw ole rn ane ortt
ermrnate erniclous rscnmrnatron McClure, 370 N.W,2d at 853, The split on. how t0 agtgty
the least 1 trrctrve means art of the strict scrutiny test is particularly important when most
and local cr\“ rrgshts aWs have numerous exemptions.

rna ointed out In our jntroucnon to thrf] éaosrtr N paper, We confur with the
analysis by the NAACP W share their concerns, and thase of many ather civil rights and
religious tI;roups that even where a “firm_national policy” in eradrcatrng certain types of
drscrrmrna lon"could he shown, such as classifications based on race or sex, courts may concluge
that such a compelling governmental interest could. be achieved without prohiiting he
ﬂrgscrér]rrnatory conauct "o "the particular defenaant claiming a religious exemption to a civil




IV.CONCLUSION AND SUGGESTED AMENDMENTS

The AKCLU urges the Committee, as it addresses the problem of increasing protection
for religious exercise against neutral state and local laws, to avoid unintentional harm to the
enforcement of state and local civil rights laws. Without careful drafting, a state religious liberty
statute could provide a new defense against state and local civil rights claims made by persons
who already receive the least protection from the courts and the federal government. This
Committee should not pass any religious liberty legislation without ensuring that it will not
deprive Alaskans of their civil rights under state and local laws.

The AKCLU therefore proposes the following three amendments to clarify the intent of
the bill and to protect religious freedom at the same time as > ’rotects civil rights.

(1) To clarify subsection (d) throughout CSHB 387, we suggest rephrasing (d) to n A,
This section may not be construed to create an establishment of religion ¢ 0
authorize the infringement of the rights of others by the person claiming a relig ,us
exemption to a facially neutral law of general applicability. This Act does not
establish or eliminate a defense to a civil action or criminal proset ‘'on under a
federal, state, or local civil rights law.”

The sponsor has stated that his intent in (d) is to prevent one person’s free exercise of religion
from infringing on the rights of another person. In other words, everyone has the right to
practice his/her religion freely, exemp* from laws that burden his/her religious exercise, as long
as no one else is injured in the process. The AKCLU agrees with this assertion, but we feel that
our amendment clarifies the necessary balancing and gives courts more guidan e than the current
language of (d).

To cite for you a specific example where we support ARFPA, last year the AKCLU
looked into a case in which a Muslim couple objected on religious grounds to the State of Alaska
performing an autopsy on their deceased infant. Alaska law requires an autopsy to be performed
in all SIDS (Sudden Infant Death Syndrome) cases, but the parents in this case sincerely
believed, in accordance wnh their faith, that their baby would not go to Heaven if the baby’s
body was not presented whole unto God. (FYI, other faiths, such as Hmongs and Orthodox
Jews, also profess this religious tenet.) Since the cause of death can often be determined by “less
restrictive” means that do not involve cutting into the corpse - i.e. magnetic resonance imaging,
or MRI - CSHB 387 would protect the rights of relatives to be exempt from the state’s generally
applicable autopsy laws  Similarly, if the cause of death for suspected SIDS cases can be
determined by means that do not infringe on religion, then the state should respect the religious
practices of the parents of that infant.

Our suggested amendment fairly balances the religious freedom of the individual with the
rights of the rest of society by preventing harm to any third parties from the exercise of an
individual’s religious rights.

(2.) We have some qualms about the wording of Section (4) in the legislative findings.
Wec think that the intent of (4) is to protect the rights of others, but by limiting the
protection to the degree currently set forth in the Alaska Constitution, Section (4)
leaves open a lot of gr*y area where courts have not yet granted compelling interest
status to the state's interest in remedying certain types of discrimination. For



purposes of clarification vvesug(lqestthe, following wording for Section (4): "while it
s improper for the legisiature totell thejudiciary ow to interpret the Constitution of
the State 0» Alaska, Tt Is proper for the' legislatre to codify protection for the free
exercise of religion, so long as that legislative action does. not authorize the
nfrjr\ ement of enghtsof? er?_ Xthe erson claiming a religious exemption to a
acially neutral law oTgeneral applicability.

(3.) Finally, we ur%e the Commjttee to adgpt a Jegislative finding that clarifies that HB
387 is' not Intefded to alter the application of tfie Alaska Supréme Court's decision in

Swanner.

ENDNOTES

I aﬂdltlon, the supreme courts of Mlchlgan and Illinois recentg/ vacated de,uflons that had
held that ﬁhelr respective state fair housing laws protectin Pe,rson 85ed on marital status served
a compelling 8overn_menta interest and were narrowly’ tailored, mcCready V. Hafflus, 1999
Mich. Lexis"6%4 (Mich. April 16, 1999), vacating and remanding, 586 l\f./W.Zd 123 (Mich.
1 8); Jasniowskiv. _ Rushing, 5 : .2d 022 aJl v 7, vacating for lack of case or
controversy, 678 N.E.2d 743 (lIl. App, 1997) The Michigan SuP_reme Court reversed its own
earlier decision after newl(;! elected justices joined the court” The lllinois Supreme Court vacated
an intermediiate appellate decision for the procedural reason of a lack of a case or controversy.

2In Loving, the Supreme. Court reversed a decision of the Virginia Supreme Court which had
affirmed, In part, a Virginia state trial court decision that stated:
Almighty God created the races white, black ?/ellow, malay and red, and he placed them
on separate continents. And but for the interference with this arrangement there would be
no cause for such mamages. The fact that he separated the races shows that he did not
Intend for the races to miX.

Decision of Circuit Court for Caroline County (Jan. 6, 1959), (quoted in Lovmg, 388 U.S. at 3).
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Rtfionoi OJlica

10th Floor

+ D I: NAAC? LEGAL DEFENSE I<u<i Eye Sifter, NW
AND EDUCATIONAL FUND, INC. WMhuiflon, DC 20001 (202)6<2.|300 Fix: (202)683.1312
July 14, 1999

Congressman John Conyers, Jr

2426 Rayburn Office Building
Washington, D.C. 20515-2214

Dear Congressman Conyers-

The NAACP Legal Defense and Educational Fund, Inc ("LDF”), urges you to oppose
final passage of HR 1691, The Religious Liberty Protection Act of 1999 (“RLPA”). LDF
litigates civil rights cases throughout tha country on behalfof African Americans and other
minorities in an effort to preserve equity, fhimess and justice in education, employment, housing,
health care, environment, criminal justice, and voting rights RLPA poses a potential threat to this
type of litigation as RLPA may bo used in a manner to limit African Americans and other
minorities' rights to seek protection from discnmination under state and local antidiscrimination
laws

Defendants in discnmination cases brought under state or local fair housing, employment,
etc., laws may seek to avoid liability by claiming protection under P 1P A. This would require
individuals and groups proceeding under such state and local antidiscrimination laws to prove that
the law they wish to utilize is a least restrictive MeanS of furthermg a compelling governmental
interest  This requirement would significantly increase the litigation time and expense of pursuing
even workaday antidiscrimination actions and as a result could hinder or preclude some plaintiffs
from pursuing their claims

Even ifthe courts ultimately rule, as they should, that the various state and local
antidiscrimination statutes are least restrictive means to further compelling governmental interests,
the uncertainty of whether statutes will withstand a RLPA defense may dissuade plaintiffs from
seeking redress under antidiscrimination statutes. Of course, if any court were to determine that a
particular antidiscrimination statute were not a least restrictive means of furthering a compelling
governmental interest, a successful RLPA defense would completely bar a piaintiff from
proceeding under that rtatutc In either event, RLPA wall create an additional burden for plaintiffs
attempting to vindicate their civil rights.

Uanonal Office Rigia%l afcc
Civtmftuno/u an ucuto Fund. LDF) in uit* Suitd
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meomi laxpvrpoMJ. |Mnu Fvvwfoun »01ha 10013 U*Ai*cdm.Ca 9001}
(et ol Lo m*mdfrkﬁ\wmyxm Sitpviir LRI (213) *24-1403
qd Profm rUXifl Fur. (213)226-7592 <213)62*4X773



~ For these reasons, LDF asks that you opFose RLPA, wnich may be used as a mechanism
to limit African Americans and other minorities from proceeding under the state and local laws
that prohibit discrimination in a wide range of areas.

Sincerely,

Elaine R. Jones
DirectmAAn”

Reed CoJ;
Assistant Counsel
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Mr. Chairman ind Members of the Comminre,
| appreciate the opportunity to share iome thoughts with yoru today.

TWo *>Ja|a%%o Governor George. W. Buih signed the Texas Religious FreedomRestoration
Act (Texas RFRA) into taw, [ Vaj pnwlege to worJe with Gov. Bush as the House author
of this important bill. And I'm proud of the bill, because. Lhelieve it strengthens religious
freedom in Texas without weakening other fundamental individual rights.

Long before Lever heard of the Smith casa or the fMareJ RFRA, 1knew how hard it was for
wdriduile tosum their lint Mntndaww religious freedoms against tho bureaucracy. |'ve
fought battles with our prison system over allowing Jewish prisoners to practice their ftith.
And | found | had to pus a law before I could be sure that Judges would not repeat the
Incicent that occurred ina Houston courtroom, wherg an Orthodox Jewish man was rammed
toremove his skullcap, in direct conflict with his religious practice, before he could testify.

So when the American Jewish Committee and the Anti-Defamation Lea?ue,, on whose Jocal
boards serve, But the stare Religious Freedom Restoration Act on their e&nslanve agendas
| was eager to become the lead sponsor. And £ was certainlr encouraged by the earlr and
stron eupPott of coy. BUSh, wno announced just before the opening of our leasslacivs
{66 that T eas RFRA would be one of Ass legislative pnaridw u- well,

Of course you know that ng hill is a simple bill. Early on. | saw that the model RFRA

language &t open a possibility that tho act could be uséd to gat around Texas' civil ngnr)&s

laws. That concent was first raised to me by the AJC, and then later by the ADL, the two

gT?u#s_that ha? |_n|t|aI_I%/ brought me die legjislation, and two groups with long histories of
efending cavil rignts intermnationally.

Geariy, the inundatd purpose of this bill was not to weaken civil rights laws. When Gov.
%sh alked abouﬁ éhe need fbr r1RA. he citied exampleﬁ, including the skullcap situation,
Wnere RFRA could bo bacd ra Help prorest € p*non’j religious practice from_government
Inter/ktwor« " 2.0 of the examples were ebbut giving any individuat the right to deny



mﬁqual protection rights.

Thi Texas Conrurution is very clear about the E)rimacy of civil rights. The third and fourth
jtotlons of our Bill of RightS guarantee equal proteCtion under the law. The next three
sections protect religion and guarantee freedom of worship. So, Clearly, our framers saw
these funclamental n%hn U being on the Same plane,

| wanted to pass a strong RFRA In Texas, but not one tilt would rewrite Texas civil rights
laws. So | added Ianguage cIanfy[lng that the act neither expanded nor reduced a person's
civil rights under any otfer lew. Thal language drew no objection initially.

But latar, some RFRA coalition member* ergued thu to completely move civil rights out
from under RFRA might imply that even a religious organization could not use rell(Tnon J
acriteriain hiring « an exemption that is included In our irate labor code m well anin federal

law.

S0 coalition members hriped craft langua%e to eppIK RFRA to the special circumstances of
rehgmqs organizations, while continuingto Inve the task ofbalancing religious end equal
protection ngha to ths courts. Thai Ianguage was unanimously adopted ut » bipartisan,
%Ln&qldment n the House floor, end remiainéd Intact in the billas it was signed by Oov.

The RFRA coglition in Texas endorsed the civil rights Iangua e and stronqu supported the
bill, from the Taxas Freedom Network on the left to the Liberty Legal Institute on the right.
| must tell you, however, that one or two conservative groups in this very broad coalition
objected ard weat to fir as to ask Gov. Bush to "cto thé hilL. He chose not to do so. Those
particular groups said thexthey had hapad to usb RFRA to do exactly what others had feared
* t0 soek to overricle, in court, vanoua civil rights laws that they had not been able to override

legislatively.

| urge you to sdeﬂt a uronq law to reinforce what w# have done in Texas. But in to doing,
1would also ask at}/ou fqllow, the wisdom of our governor and our legislature and include
language to pretact state civil rights laws,

| offer whatever (instance | on be to help develop and refine the language of tins bill so
that those goals sre mat

This Is too Important a bill to be lost si a result of a fear of weakening civil rights. But
likewise, national and state civil rights policies are too important to bé& weakeried as an
unintended byproduct of a bill witfy tho aoble purpose of strengthening religious rights.

Tbnnk you again for your cotuideredon, your drac and your hard work.
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People For the American Way Americant Unitedfor Separation of
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Hiary Shelton Russell Sler
Washington Bureau Lutheran Officefor Governmental

NAACP Affairs
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THE EPISCOPAL CHURCH
OFFICE OF GOVERNMENT RELATIONS

110 Maryland Avenue, NE, Suite 309, Washington, D.C. 20002
Telephone: (202) 547-7300, (800) 226-0S15, FoX: (202) 547-4457

Octobtr 7,1999

Dour Senator:

(ﬁn behalfof Uic Fp_lscopnl Church, | wish to commupicate our decision to withdraw [u Port for
the Religious 1.ibcrly Protection Act (RLPA% ot this lime. Wc remain firmly committed to the
principlos upon which this logtslatiop. wu founded and believe that strict tammy or the.
‘compelling interest lest" should continue to be the qual standard forjudging frée exercise of
religion claims, a* it is for fr_?e s;Jween and fre?1 press claims. However, we believe that rccont
oonoems voiced ahout the bill aro valid enough to be explored further.

The lipixcopal Church was part of the original coalition that worked to construct a biU that would
withstand Supreme Court aorutmy after tho Re||9|ous Freedom Restoration i .et was held
unconstlttftﬂr]gl We were among the large coalition ofreligious organisations to support House
passage 0f RLPA.

Just pi Lorto and since Llouso consideration, there has been increasing concern that support for
RI.I'A could conflict wilh othor civil rights concerns, We arc troubléd at the possible use of
rdigioiu liberty os 0 tool to resrict theTivil n(‘khts of others in argaa sucg_as housing and

em;[JIo ment .%/hjle WSU Iawdocg not currently, Indicate a renE gr;]gwls irection, Wo *ro
nOitoihdc * sufficiently concerned at the possibility to step bock and review the situation,
Adgitionally, recent decisions by the Suprene Court curtaﬂmg, Congress's power to requlato tho
Activities of state nnd local governments Indicate a strong possibility that the Court could strike
down RLPA. Wo tnkc very seriously the M*caimentof6omo other orgamraﬂoru that have
wiilidmwn (heir support for RLPA that stich a decision would further Celay efforts to restore legal
protections in those most serjously damaged by the S_uPreme Courtt 1990ruling in Empioyment
Division V. smith. WC would hop* that modified legislation could ptotcct themWithout riskinv
rejection by Ure Supreme Court

Unr these reasons, wo arc neither supporting nor opposing RITA atthis lime and are considering
other possible solytions to die groblems caysed by smitn. I you or your staffhive additional
(Jucstiom, ploaso feel free to contact our office.

Lhank you for your consideration,

Sincerely,

rhoir.ns II- Itart

niiector of Government Re lotions



October 8 199

Dear Senator

We write to Inform'you that we have withdrawn our support forthe Religious Liberty
Protection Act (RLPA) at this time. As organizations that have worked in support of RLPA,
we have not reached thla decision easily, but we believe it Is in the best interest of the
causa of religious liberty.

We wantto be clear about what our decision means, and what itdoes not mean. Most
Importantly, we have not changed our view about the central principle underlying RLPA -
that religious liberty requires and is entihad to the highest level of constitutional protection
possible. We have, however, come to believe that advancing the legislation at this time
would harm, rather than help, the cause of religious liberty. Itis that concern which is
driving our decision-making.

Why ifwe supported the bill Inthe House are we not supporting it in the Senate? Since the
House vote, we hal/e seen significant and interrelated developments in three areas -
erosion of support for religious liberty and growing schlemo Inthe broad-baaed coalition of
support the bill bee end should onjoy, the legal landscape and the political outlook for the
bill.

1 Inarguing againstthe bill (whether for valid or, as we are convinced, largely
misplaced reasons), Members of Congress and traditional coalition partners
are inadvertently eroding the respectand protection heretofore accorded
Religious Liberty. Inthe prpcesa, there has been significant damage to some
of our mostvalued coelhional relationships. While we wholeheartedly share and
are committed to working toward the goals of the civil rights groups that have raised
concerns about this legislation, we nevertheless believe that that those concerns with
regard to RLPA are misplaced. We believe those concern* can and should be

addressed using RLPA's scompelling stats interest”test But none of this mitigates
the damage the debate has done - and Isdoing - not only to our working

relationships with traditions! aides, butto the cause of religious liberty. The greatest
danger is that in the current political climate, with debate on thla issue already heated
and the pressure of the congressional calendar mounting, position* again*! the bill
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(and against affording religion the highest level of Constitutional protection) will
harden.
I

The fact thajt some groups have been talking about using RLPA as partofa broader
campaign against the civil rigras of gays end others ha* only further inflamed the
atmosphere and hardened positions.

With more segments of the Civil Rights community being drawn into opposition to
RLPA, we need significant time to work through these issue* with our allies, and to
restore severed connections to the importance of the 'compelling state interest" test,
That Is simply not possible in this atmosphere. We need to step beck, allow all skies
to cool off, and begin that work.

2. Tho |ega| ground has shifted. There have always bean concerns aboutthe
constitutionality of RLPA. Itwas crafted Inresponse to the Supreme Court's decision
striking down RFRA, and we tAd our bestto ensure itwould pas* constitutional
muster. Butit’s never been certain that this Court would uphold Its constitutionality.
Just around the time of tho House vote, the Court handed down a trio of cases
redefining the relationship between tho federal and state governments. Itis difficult
to read those cases without feeling that they increase die likelihood that this Court
would strike down RLPA.

3. Finally, ithas become clear that RLPA, as passed by the House, is not going to
be approved by Congress in the foreseeable future. The strongest evidence,
perhaps. was the House debate itself. While the votes saw the majority of members,
Including many courageous Democrats, uphold the principle of our indivisible right to
religious liberty, that debata saw too many members stand up and speak againstthe
bill, many oflthem members who care deeply about religious liberty. We saw the
broad bi-paritean consensus iri support of an indivisible, highest level of protection for
religious liberty - a consensus that helped RFRA to pass without a dissenting vote -
seriously damaged.

it's now October. Absenta time agreement, it seems unlikely the bill will even reach
the floor before Congress recesses for the year. And Itls cleer that any debate would
be a heated, divisive, and unruly one - a debate that would do only damage to the
cause of religious liberty.
I
So, with concern that this vary debat® was doing damage to our long-term interestin
protecting religious liberty, with the growing possibility that even Ifpassed RLPA would be
struck down, and with Senate passage unlikely, and we have withdrawn oursupportand
urge the Senate not to takm the bin up.
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While we are addressing the long-term problems that have arisen among our traditional
allies, we are quite interested In exploring a ‘fast track’ approach fora more limited bill than
RLPA, one that maintains the criticalfy important “compelling state interest" test, but would
address only the most urgent areas or those most likelyto be upheld by the Court Such a
bill would focus on land use and, possibly, prisons, i.e. areas in which the record of
discrimination is strongest, and Inwhich there is tht> most urgent compelling need for
legislation. We believe ItI$ possible to pass such a narrow bill this Congress, and that doing
so would be a significant contribution to protection of our religious freedom. By focusing on
the most urgent issues, we ere circumstantially dealing with concern* that raise no divisive
substantive issues wrth either the rest of the civil rights or tho rest of the religious
communities

W s urge you to consider this alternative approach, and look forward to working with you to
protect our “first freedom.’

Sinoerely,

Rabbi Oevld Saperstein
Director, Religious Action Center of Reform Judaism

la/
Rev. Jay lintnar
Director, Washington Office of United Church of Christ

/3
Florence Kimball
Friends Committee on National Legislation

/sl

Rev. Russell Siler

Director, Lutheran Office for Governmental Affairs
Evangelical Lutheran Church In America

la/

Sarras Crane

Director, Committee on Social Action and Public Policy
United Synagogues of Conservative Judaism
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rights laws should take precedence when the two corae
into conflict have complicated the matter.

The measure, which pasted the House of
Representatives in July by a 306-118 vote, would
prevent state and local governments from placing a

“ substantial burden™ on an individual's free exercise
of religion unless officials make a compelling case for
doing so - and only then through the “ least restrictive
means."

The legislation seeks to remedy what supporters say
are numerous cases in which laws have needlessly
interfered with religious practices.

Supporters have pointed, among other things, to city
ordinances that have prevented synagogues and other
houses of worship from expanding, policies that
prohibit Jewish children from wearing yattnuikas in
schools and laws that conflict with the Orthodox
prohibition against autopsies, and the practice of
giving sacramental wine to minors.

Although the House adopted the bill by a wide margin,
liberal Democrats, including the majority of Jewisb
lawmakers, voted against it, citing civil rights
concerns.

As Rep. Jecrrold Nadler (D*N.Y.), an original sponsor
of the bill who opposed it in the end, put It: “ RLPA
9hould be a shield for the religious liberty of all - not
a sword against the civil rights of some."

Mt issue for the lawmakers, as well as some of the
religious groups that withdrew their support last week,
is the question of whether the proposed legislation
could be used to justify violations of state or local
anti-discrimination lews. Opponents argue that
landlords and employeri in states and cides with laws
prohibiting discrimination against homosexuals could
invoke their religioua principles as a defense for
refusing to rent to or hire gays and lesbians.

Mark Pelavin, associate director of the Religious
Action Center, said his group decided to withdraw
support for the bill out of political expediency and
concern over contentious debate on the issue in the
Senate.

hntv//wu/w i nrerkom»T>QQ/? L.r*1» htm 000/00



Jewish groups drop support for religious protection act Page 3 of 4

B

rwsmg

%% bruis ns{)rr% npdﬁ“geﬁg Otﬂqut for q
éffm n%r &Wac |vey%pose
Lfor sapitee fm%n{}m@ 0
ﬁ%& (?%%Tﬁ“ it

Lrigﬁ f g }/&r“&on
%%LH] Hﬁ%%ﬁg mwm?mdl

CCIroveriies reI nt

TR
s
e@rg el gm%ce KT jon enough

W C%%“P (ir l[the Armnc?ﬁee(Wafers of
. ELEDBL
fEoh e bl

He held out the possibility, cha
%&%1 N5 %ﬁf sdg}uﬁWessed

-




Jewish groups drop support for religious protection act Page 4 of 4

o mﬁ@yﬁwm fe

examnlng N4
re nsto act
I

% oy %%Je il
Jp the ers ITeasUIe.

o elg n%%s commagnkly

.One vv| |t|(r)aj" hem afe
dp? (@;’” ghm'ﬁgweﬂf .

@Jewwh Telegraphic Agency Inc. The above
mformatlon Is available on a read-only basis and
cannot be reproduced without permissionfrom JTA.)

S

I UpéfJt ST{UECUIT

vesL IV It

C virtualirntetfm . Lti, 1t99. A 1l.AtO /TS AZSTAVED SlnAturrrlun\m*icummenl]OH.lxxyitlnsh‘mmiIM il

Mtrf/ lWWW if* nro/«*«QQ/7 1_n» Vitm 0/78/00



Northwest
Religious Liberty
ssoclation
NRLA .
joseph Story
Government Relations Representative
For the Seventh-day Adventist Church in Alaska
SijLn t*H)71'K.f.Qf.S-I
1507 Davidoff Street nneau (907) 790-1054
Sitka, AK 99835 FMTI



NORTHWEST
RELIGIOUS LIBERTY ASSOCIATION

NRLA
Chairman
Jere D. Patzer March 2, 2000
Vice Chairman Alaska State Legislature
Bryce Pascoe House Community and Regional Affairs Committee

Re: HB 3B87-The Alaska Religious Freedom Protection Act

Gregory W. Hamilton

Vice President Honorable Chairman and Committee Members,
Diana K. Justice
We strongly support House Bill 387 for several reasons. First, '/ve are

Government Relations
Vemer (1963)

JOSEElh Story, Alaska mindful of the fact that the Supreme Court's decision in sierserc v
MorrlsBruseti |M%notana specifically involved a Seventh-day Adventist church member who had been
discriminated against at her place of employment on the basis of her firmly held

Dan McCulloch, Oregon

H. J. Bergman, Washlngton beliefs. We take special interest in the fact that it was in this particular case that the

high court ruled that the state's interest in denying unemployment benefits - merely
because Mrs. Sherbert would not make herself available for work on Saturday (her
Sabbath) as required by the state's unemployment compensation law - was
insufficiently compelling to warrant an infringement upon this most fundamental right:

the free exercise of religion.

LEGAL RATIONALE

Second, Representatives Croft, Dyson, Coghill and Haicro's efforts to restore
the "compelling state interest" and least restrictive means " tests as established in
Sherbert v Vem or (1963) and W isconsin v Yoder (1972), reSpeCtiVer, Could nOt

Such a provision will effectively restore an individual's right to

come at a bettertime.
and prevent the

free exercise of their religious convictions at the state level,
unnecessary discrimination that occurs on a daily basis in the public sector,
particularly in the workplace. As Justice Sandra Day O'Connor stated in the
Supreme Court's Decision in en pioym ent division of oregon v. sn ith, the court
made a critical mistake when they failed to offer "convincing" evidence "to depart
from the settled First AmendmentJurisprudence." This fundamental departure allows
states to 1) "make criminal an individual's religiously motivated conduct" in a way that
burdens [an] individual's free exercise of religion"; 2) puts at a clear disadvantage
minority religions and religious practices when leaving accommodation to the political
process; and 3) enables government to ignore religious claims altogether, if it suits
them, without offering any compelling justification to support their actions (494 U.S.
872 at 897, 902). However, as Justice O'Connor reiterated in s it1,

The essence of a free exercise claim Is relief from a burden imposed by
government on religious practice or beliefs, whether the burden is imposed
directly through laws that prohibit or compel specific religious practices, or
Indirectly through laws that, in effect, make abandonment of one's own
religion or conformity to the religious beliefs of others the price of an equal

P'g]r%glr]}% 0% 9779 216 700 place in the civilcommunity (494 U.S. 872 at 897).
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HISTORICAL RATIONAL

Third, to place on the shoulders of government the burden to prove a
compelling interest in order to protect the greater, or common good, is to place an
individual's claim to religious freedom in its rightful place. America's founders,
namely Thomas Jefferson and James Madison, believed that the free exercise of
religion was the most 'liberal" of all the rights Americans could claim, the one right
that placed the greatest trust in the capacity of private choice, and the one least
dependent on positive law. In other words, a right that was considered
"unalienable." Again, as Justice O'Connor stated in s« itn, 'The First Amendment
was enacted precisely to protectthe rights of those whose religious practices are not
shared by the majority" (493 U.S. 872 at 902). We believe that HB 387 will restore

this historical intent at the state level.

If | can be of further assistance, please do not hesitate to contact me.

Sincerely,

Joseph L. Story, Government Relations Representative
Northwest Religious Liberty Association



NORTHWEST
RELIGIOUS LIBERTY ASSOCIATION

NRLA

Chairman March 30, 2000

Jere D, Palzer
Vice Chairman Alaska State Legislamre

Bryco Pascoe Alaska State Affairs Committee

President ) .. .
Gregory W. Hamilton Re: HB 387 - The Alaska Religious Freedom Protection Act
Vice President Honorable Chair and Committee Members,

Diana K. Justice
We strongly support House Billl 387 for several reasons but Iwish to express
my appreciation to the sponsor and cosponsors of this hll. First, we support this Lill

Government Relations

Joseph Story, Alaska

y L. HB- Op% |ﬁ/|ah0t and are mindful of the fact that the Supreme Court"s decision in Sherbert v. Vemer
pan McCulboch. Oregon (1963) specifically involved a Seventh-day Adventist church member who had been
H. J. Bergman. Washington discriminated against at her place of employment on the basis of her fimly held

beliefs. We take special interest in the fact that itwas in this particular case that the
high court ruled that the state$ interest in denying unemployment benefits - merely
because Mrs. Sherbert would not make herself available for work on Saturday (her
Sabbath) as required by the state®s unemployment compensaiion law - was
insufficiently compel ling towarrant an infringement upon this most fundamental right:
the free exercise of religion.

* LEGAL RATIONALE

Second, the sponsors efforts to restore the "compelling state interest” and
"least restrictive means " tests as established in Sherbert v. Vemor (1963) and
Wisconsin v. Yoder (1972), respectively, could not come at a better time. Such a
provision will effectively restore an individial™s right to free exercise of their religious
convictions at the state leel, and prevent the unnecessary discrimination that occurs
on a daily basis inthe public sector, particularly in the workplace. As Justice Sandra
Day O"Connor stated in the Supreme Courts Decision in Employment Division of
Oregon v. Smith, the court made a aitical mistake when they failed to offer
""convincing” evidence "to depart from the settled Airst Amendment jurisprudence."
This fundamental departure allows states to 1) "make criminal an individial™s
religiously motivated conduct™ ina way that burdens [an] individual™s free exercise of
religin”; 2) puts at a clear disadvantage minority religions and religious practices
when leaving accommodation to the political process; and 3) enables government to
ignore religious claims altogether, if it suits them, without offering any compelling
Justification to support their actions (494 U.S. 872 at 897, 902). However, as Justice
0"Connor reiterated in Smith,

The essence of a free exercise claim is relief from a burden imposed by

government on religious practice or keliefs, whether the burden is imposed

directly through laws that prohibit or compel specific religious practices, or

indirectly through laws thet, in effect, make abandonment of one®s own
Mailing: P.0. Box 16670 religion or conformity to the religious beliefs of others the price of an equal
Portland, OR 87232-0670 place inthe civil community (494 U.S. 872 at 897).

Location: 10225 E. Burnsido St.
Portland, OR 97216

Telephone: 55035) 255-7300
ax: (503) 253-2455
wvw.llberlyexpress.org



HISTORICAL RATIONAL

Thitt], to place on the shoulders of government the burden to prove a
compelling interest in order to protect the greater, or common good, is to place an
individual 5 claim to religious freedom in its rightful place. America®s founders,
namely Thomas Jefferson and James Madison, believed that the free exercise of
religion was the most 'li! jral” of dl the rights Americans could claim, the one right
that placed the greatest trust in the capacity of private choice, and the one least
dependent on positive law. In other words, a rigt that was considered
"unalienable.” Again, as Justice 0"Connor stated in Smith, The First Amendment
was enacted precisely to protect the rights of those whose religious practices are not
shared by the majority” (493 U.S. 872 at 902). We believe that HB 387 will restore
this historical intent at the state leel.

IfIcan be of further assistance, please do not hesitate to contact me.

Sincerely,

Joseph L. Story, Government Relations Representative
Northwest Religious Liberty Association



MAR-30-2000 09:24 SITKA LEGISLATIVE INFO 90? 747 5807 P.O1

Please enter into the record my testimony to the 5htitt AfFd/Vi C&Kmj 1Tt&
committee name

committee on _ |-B 7 - _, dated 27SC .
39

bill/subject
A w h £ #7, KL
d /1A ~O F ftp
a *i
jtfa , d s fr tM
Jcfc
Signed: _

Testifier

Representing (Optional)

PO £j2° LZIJSW. j eE M
Address

(922} W t-zzsf
Phone No.

9/86 Legulative Infomwlofl Onx«

TOTAL P.01



MAR-30-2000 09=14 SITKA LEGISLATIUE INFO 907 r4r 5807 P.01

Please enter into the record my testimony to the H a 1§ | Shie. A f|Sf,
committee name

committee on 1+6387 . dated 3-30~00
bill/subject
Support" 6.11 i/jiik  Viup.
KJ™olc_ <3*h Vvirta p ftt] +0v"
CrcA tn~A W "+Ks SIU
A& A 1] X a h * . A L
Signed: N
Testifier w
S t I
Representing (Optiona) n
| 111 Pu®akU A S [+ M #E£. 7 M83N7
Address
N7 -TTT M350
Phone No.

9/66 Legislative Information Olfica

TOTAL P.0O1






Section 6
Page 6
Line 14-
31

Section 7
Page 7
Line 7

job qualifications are equal,
a veteran or prisoner of war

shall be given preference

OVver a person who was not a

veteran or prisoner of war,
and the veteran or prisoner
of war shall be kept on the

job. This subsection may

not be interpreted to amend
the terms of a collective
bargaining agreement.

AS 39.25.159(c)
Similar to veterans
and POW preference in AS

39.25.159(a), except applies

to a member of the national
guard.

AS 39.25.159(d)

not be counted. Ifa
position in the classified
service is eliminated,
employees shall be
released in accordance
with rules adopted under
AS 39.25.150(13). Inthe
case of a comparison of
employees with equal
gualifications on the
factors adopted under AS
39.25.150(13), a veteran
or former POW shall be
given preference over a
person who was not a
veteran or former POW,
and the veteran or former
POW shall be kept on the
job.

Similar revisions to
those set out above re: AS
39.25.159(a).

Add a new paragraph (4)
to read:

“consideration”
means reviewing a
person’s entire application
in order to determine
whether the person should
be selected, rejected, or
admitted to further steps in
the assessment or
selection process.

Page 8

If collective
bargaining
agreements allow it,
veterans or former
POWs should be
given “super
seniority,” and layed
off after non-
veterans.

Applies the
protections granted in
the previous section
to members and
former members of
the National Guard.
New paragraph that
defines the word
“consideration” in the
context of WPA.
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MEMORANDUM Associate Director

To:  Members ofthe Alaska House Standing Committee on Community seniorLogal Gl
and Regional Affairs Bty Drlum

Legal Counsel

From: Betty L. Dunkum, Esq. \igriaEHman
Executive Assistant

Date: February 29, 2000

Re:

Religious Freedom .Statute For Alaska

For the reasons set out below, religious liberty in many states of the United States lacks

adequate legal protection. As the first freedom guaranteed in‘the First Amendment to the U.S,
Constitution, religious liberty should be fully enjoyed by Americans regardless of their state of
residence, The Coalition For The Free Exercise )fRellglon (presentIYcon3|st|ng_ofover70

religious faith groups and civil ri?hts organizations) is seeking to enac

would provide uniform legal P
cannot cover as broad a spec

_ federal legislation that
rotection In every state. However, because such a federal bill
rum of religious éxercise as state law can, the Coalition is

S|mu|ta,neousl¥ asastmg with Ieé;lslatlon In states, such as Alaska, that appear committed to

protecting all

heir residlents and other persons that come within theirjurisdiction.

1. Why Alaska Needs ItsOwn Religious Freedom Restoration Act

protectgn? the free exercise o
effect (in

Prior to 1990, courts (qun,erally found an infringement of the First Amendment's clause
Icligion whenever alaw or actions by a government official had the

ended or not) of substantially burdening a person's religious beliefor practice, For

example, pursuant to a state autopsY law, a state medical examiner could order the Performance

ofan autopsy on a person who wouild have objected to the autopsy because of confiicting

religious beliefs. Performance of the autopsy would substantially burden the religious freedom of
the Individual and his/her family. In another case, a CItY ordinance designating a church bmldma}
as an historic landmark meant that the church could not alter its own propertﬁ (e.g., t0 expand the
sanctuarY_ or social hall or to establish a day-care mlnlstry)hwnhout approval by the city landmark

reservation board. This substantially burdened the church's collective religiods freedom.

henever courts found such a “free exercise” burden, they generally required that the government
(the_state medical examiner or the city, in these examples) give the religious person or Dody (here,
the individual or the landmarked church) an exemption from the law.

The only exception to the general rule of free exercise was where the government could
prove that denying rell?l_ous accommodations was the least restrictive means of furthering a
compelling government interest. In the historic preservation example above, the city would have


mailto:clri@dsnct.oig

to prove that architectural preservation is a vitally important role for government and that there is
no less onerous way to further this interest than to deny religious accommodations. Unlike
landmark preservation cases, cities routinely met this "trict scrutiny" when churches sought
exemption from fire and safety regulations applicable to their buildings.

But in 1990, the U.S. Supreme Court unexpectedly dropped the "comgellmg Interest" test
for most Free Exercise Clause claims. Employment Division v. smith, 494 U.S. 872 (1990). The
Court held that the test did not apply to cases where the burden on religion was the result ofa law
that was 9enera|_|y applicable to alf persons and groups. So, using the autopsy example above, the
individual's family could not invoke the First Amendment to prevent the autopsy.

. This 1990 turnabout by the Court so threatened religious liberty for all faiths that a
national coalition ofover 65 religious denominations and civil rights groups was formed. They
drafted and, in 1993, Congress passed (almost unanimously) the e|I?IOUS Freedom Restoration
Act, which restored the “"compelling interest/least restrictive means" fest. RFRA required a
religious exemption from any government action that substantially burdened the complainant's

religious exercise.

However, in 1997, the Supreme Court held that RFRA unconstitutionally exceeded
Congress' authority under Section 5 of the Fourteenth Amendment. city ofBoerne v, Flores, 521
U.S.507 (1997).1 Consequently, disparate impacts on religioys liberty have no meanln?ful
federal statutory protection against state or municipal law, policy, or practice. The Firs
Amendment Frée Exercise Clause is triggered only inthe rare case where the stale action
intentionally discriminates against religious practice.

2. What Alaska Can Do To Restore Religious Liberty Protection

_ Friends ofreligious freedom should re(rqularl check on the Frogres,sofourfederal,
Ie%lslatlon and be ready to rally local su,oport or a federal "RFRA I1"--a bill that would uniformly
(albeit less broadly) reStore méaningful legal protection in every state.2

In addition, a state should enact its own RFRA, such as the Alaska Religious Freedom
Protection Act, HB 387, because a state RFRA will affirm the state's commitment to protecting
religious liberty. Indeed, eight states— Alabama, Arizona, Connecticut, Florida, lllinois, Rhode
Island, South Carolina, and Texas—have already passed their own RFRAS, and a number of other

states are in the same Process.

* While the high court has not addressed the issue, most scholars (and the Clinton Administratior?
agree that RFRA still applies against federal law or federal action. see In re Young, 141 F.3d 85

tCir. 1998), cert, denied, 119 S.Ct, 43 &1998 (mem.). o
see Religious Liberty Protection Act, H.R. 1691, 1061Cong., 1¢ Sess. (1999) (utilizing federal

Commerce Clause and spending power, rather than Section 5 of the Fourteenth Amendment).

2



_The RFRA Coalition urges any state considering enactment of its own law to include the
following essential elements.

. ag The Compellin% Interest/Least Restrictive Means Test. State RFRAS should apply
this test fo any government action that places a substantial burden on a person’s religious exercise.

b) Broad Definition For The "Exercise OfReligion", The test should be trigPered
when government burdens an act, or a refusal to act, that Is motivated by re|I%IOUS beliel, whether

or not the burdened rellgléous exercise Is compulsory or central to a larger system o f religious
belief. Reference to the First Amendment and/or thie state constitution's religious liberty clauses
should be avoided, so as not to imply that previous case law interpreting “the exercise 0 f religion”

under those provisions is being incorporated into the bill

¢) Universal Protection. Asan inalienable right, religious liberty should not be denied to
any class of persons, The Coalition urges states not to deny the protections of a state RFRA to
one. Religious liberty is diminished for all if it is deniedto any. And once alaw omits one

an
poﬁtically unpopular gFgo%p it will be all too easy to exempt others. The Coalition o,oposes

efforts t0 pass a state RFRA unless it is free o fexemptions for prison inmates, land [se claims,
civil rights ordinances, etc. In some cases, suitable I_anguage can be framed on specific issues;

please contact the Coalition if such language is required.

The Alaska Religious Freedom Protection Act, HB 387, presently includes all ofthe above
elements. Please support tin's bill and oppose any amendments that would create “carveouts” fcr

any group of people.

Please tell the Center for Law and Religious Freedom (703-642-1070, x3501) how we can
assist you.
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Representative Eric Croft

M em orandum

TO:  Rep. Jeanette James, Chair,
House State Affairs Committee

FROM: Rep. Eric Croft

DATE: 3/7/00
RE:  HB 378, Alaska Religious Freedom Protection Act

| am requesting a hearing, pending referral from the HESS, Committee, for HB 378. 1
believe this legislation i$ undergoing a very thorough public process. | welcome a
hearing in your committee,

For your information | have enclosed:

1) copy of the bill
2] sponsor statement
3] letters of support
4) pertinent backup

January-May: Stale Capitol * Juneau, Alaska 99801-1182 « (907) 405-4998 « (800) 689-4998 « Fax (907) 465-4419
N Jtinc-Decembcr: 716 W. 4th Avenue * Anchorage, Alaska 99501 « (907) 258-8162
tf} Representafive_Eric_Croft@ lenis.statc.sik.us


mailto:Representafive_Eric_Croft@lenis.statc.sik.us

HQ -387

Subject: HB 387
pate: 1N, 09 Mar 2000 10:20:39 -0900
From: Sam ShePard <Sam Shepard@legis.state.ak.us>

Organization: Alaska State Legisldture , _
To: Barbara Cotting"<Barbara_Cotting@legis.slate.ak.us>

| put in a hearing request for the religion bill but only had the CS
work draft. It hasn't been read across from HESS so there's no
"official" version. The bill you get will be the same just without the

"workdraft".

Thanks for your help today...and the hearing!!!

Sam

3/9/00 11:11 AM
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H ome School
Legal D efense

A ssociation
Sltoit W. Somerv ille, Esa.

MICKALL P TAIUUS. Zsa Advocatesfor Family & Freedom
ATTORNEY (VA)

President (DC. WA;

David E. Gordon. Esq.
Litigation Counsel IVA, TN, DC)

J Michael Smith, Ejcl
Vice President (CA. DC. VA)

Scott A. WoooRi/rr, Esa.
Attorney (VA. m o)

CHKI.VrorHEK J. KIICKA. ESQ,.
Scnior Counse 1 (VA)

Bradlcy P. Jacob. Esa
Attorney (PA, MD, DC)

Dewitt T. Black. Ill, Esa
Senior Counse 1 (AR. SC, DC)

To: Members of the Alaska House Community and Regional Affairs Committee
From: Chris Klicka

Date: February 29, 2000
Re: House Bill 387, The Alaska Religious Freedom Protection Act

B%_Wai/] of introduction, the Home School Legal Defense Association is a national organization
which has as its primary purpose the protection of the right of parents to direct the education of
their children. We presently have more than 66,000 member families in all 50 states and the
District of Columbia, with'many member families in Alaska. Because the vast majority of our
members noose to home schodl out of religious convictions, the protection ofreligious freedom
IS essential to our cause.

The Alaska Leplslature has a tremendous ogportunlty to restore the protection of religious
freedom for alf citizens in the state. The U.S. Supreme Court, in 1997, d_enlgrated the'right of the
free exercise of religious beliefs toasecond class right. The Alaska Legislature must ac now to
Erotect religious liberty. Below are some commonly asked questions about state Religious

reedom Restoration Acts.

What will HB 387, the Alaska Religious Freedom Restoration Act, do?

The Alaska Religious Freedom Restorafion Act (‘RFRA) reestahlishes a test which courts must
use to determine whether a person’s religious belief should be accommodated when a _
government action or requlation restricts his or her religious practice. Known a, the “ compelling
Interest test,” this test requires the government to prove with evidence that its regulation is (1)
essential {0 achieve a compelling governmental interest and (2) the least restrictive means 0f
achieving the government’s compelling interest.

For example, in People V. DeJonge, a case arqued by the Home School Legal Defense
Association (HSLDXJ a Michigan couPIe had the réligiqus beliefthat they as the Iparents,
although they were not certifiec teachers, should be te chln? their children in their home rather |
than sendingthem to school. But the state law requiring all teachers to be certified did not permit

National Oik u <+ P.O. Box 3000 ¢ Pyucii.ivuu, VA 2U134 « 540.338.5600 + 703.478.8585 mh*o * S4Q.33S.11J52 i«
Capitol Hill Oiucl ¢ 119 C Street, S.E. * Washington, DC 20003 » 202.547.9222 * 202.S47.66S5 i*
Expriji Ei Shipping ¢ 17333 Pickwick drive ¢ Purceilvilll. VA 20132
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the couple to exercise this religious belief. Using the “compelling interest test,” the court |
required the state to show that'(1) teacher certification is essential to fulfill the state's compelling
interest that children be educated and (2) that teacher certification was the least restrictive means
to fulfill its interest. The state was able show without much difficulty that it had a compelling,
interest in seeing that its citizens were educated. But because this couple’s children were scoring
above the 90thpercentile on standardized tests, the state could not prove teacher certification was
essential fOr children to be educated and the least restrictive means to achieving that end. Thus,
because the state could not satisfy the “compelling interest test,” the parents were allowed to
continue teaching their children according to their religious beliefs.

Why does Alaska needaRFRA ?

Prior to 1990 the U.S. Supreme Court used the above test—the “compelling interest test’—when
deciding religious claims. However, in a 1990 decision (Employment Div. o fOregon V. Smith)
the Court tipped the scales of g]ustlce in favor of government regulation. The Court threw out the
comPeI,Ilng interest test, which had shielded our religious freedom from onerous government
regulation’for more than 30 years.

The smith decision redu ed the standard of review in reh{qwus freedom casesto a |
“reasonableness standa d." In other words, if a state re?u ation is “reasonable” (which they
nearly always are), a religious objector loses. While all"other fundamental rights (freedom’of
speech, press, assembly, etc.) remain protected by the stringent “compelling Interest test,” the
ourt singled out religious freedom, reducing its protection to the weak " reasonableness test "

In 1993, Con?ress, attempted to remedy the smith decision by enacting the federaI,ReIi[qious
Freedom Restoration Act. This Act simply restored the *compelling interest test” in refigious
freedom cases. Four years later, the federal RFRA was struck down by the U.S. Supremie Court

in the 1997 city ofBoerne Case.

As a practical matter, here are a few real-life examples of government restricting the free
exercise of religion that have taken place under the “ reasonableness test.

a) the long-standing practice of pastor-laity confidentiality has been repeatedly violated;
b) a Catholic hospital was denied accreditation for refusing to teach abortion techniques;

¢) among other zoning ordinance conflicts, a church ministry to the homeless was shut down
because it was located on the second floor of a building iith no elevator;

d)a cémurch was prohibited by a local city ordinance from feeding more than 50 people per day;
an

e) Justice Fellowship reports that a Jewish minimum-security{]prisoner (CPA injail for fraud, in
6th year of 8-year term) was denied the right to attend high'holy day celebrations.
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ButHasr.7the U.S. Supreme Courtalready ruled the RFRA unconstitutional?

The 1993 feceral RFRA attempted to use Conqress’ powers under Section 5 ofthe 14m
Amendment to require both the federal and state governments to use the “compelling interest

test” in religious freedom cases.

However, when the Supreme Court struck dowmthe federal RFRA in 1997 éCity ofBoerne V.
Flores), the problem wasn't with the “compelling interest test.” The test had been used, as
mentioned earlier, by the U.S. Supreme Court itselffor more than 30 Years._Rather, while the
Supreme Court recognized the legitimacy of the “compelling interest test," it ruled that Congress
could not require States to use this test in religious freedom Cases.

A widely reco?nlzed prmmPIe of law is that states are free to protect an individual's right with a
much liigher standard than the U.S. Constitution itself affords. Under this principle and the
Boerne (JeCision, states are free to enact their own RFRAS, thereby choosing to apply the higher
“compelling interest test” standard in their own religious freedom’ cases.

Should civil rights laws and ordinances be exemptedfrom application o fthe Religious
Freedom Restoration Act?

No. Religious freedom is one of many civil rights which all Americans should be allowed to
e_nw Acivil rlphts exclusion in the RFRA simply makes religious freedom a *“second-class’
right, subordinate to all other civil rights. Instead, when a religious freedom right conflicts with
another civil H%ht, the two rights should be given the same level playing field by a balancing of
interests using the compelling interest test.

In some situations, a civil rights law or ordinance should be upheld even when it conflicts with
an individual's religious practice, while in other situations, the religious practice should be
accommodlated. _Usm%the “compelling interest test” provided by HB 387, a court will be able to
properl¥ determine whether the government's interest in enfo_rcm%; a particular civil rights lav/ is
compel mct; enough to override an individual's rellglous practice. Tf, however, civil rights laws
a_re_ex_emP ed from HB_ 387, religious freedom will'aiways be curtailed when it conflicts with
civil rights laws, even if the courts could have made a reasonable accommodation.

WillHB 387 create an increase in litigation?

No. This bill will simply restore the “compelling interest test,” which the U.S. Supreme Court
established almost 40 years ago as the standard 0f review for fundamental rights cases.

This * compelling interest test"worked well for over 30 years with no explosion of religious
freedom cases. The consistent application ofthe * compellln? Interest test” in the courts “evened
the pla mg field,” giving people of sincere religious faith a fair chance agamst state regulations
that vidlated their religious beligfs, Manz times, both conservative and liberal religious and civil
liberty organizations successfully used the “compelling interest test” to defend individuals' rights

to freely exercise their religious beliefs.

As mentioned above, the federal RFRA, which restored the “_compelling Interest test” in religious
freedom cases, was effective from its enactment in 1993 until the'U.S. Supreme Court struck it

Page 3
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down in 1997. There is no record of an explosion in religious freedom litigation during this four-
year period.

Furthermore, eight states have formally passed RFRAS to sEecifically restore the application of
the “compelling interest test" in religious freedom cases (AL, IL, FL, TX, AZ, CT,RJ, and SC).
Seven more states, through state court precedents, have established a “ compelling interest test”
independent of the U.S, Supreme Court's dama(t;lng precedence in Smith and Boerne. ?KS, MA,
MN, VT, WA, WI, md MI.) None ofthese 15 states are experiencing an explosion in frt?.

exercise litigation.

Based on the lack of examples of excessive litigation durm% the almost 30 years of experience of
using the “compelling interest test” for religious liberty (both before the smith decision and,
during the federal RFRA years), we believé that restoring this test will generate very little, if any,
new [itigation. In fact, clarifying the standard for religious liberty under state law may prove to
reduce fhe amount of litigation, because a clearly defined legal standard often leads parlies to

settle disputes before litigation ensues.

Will the passage ofHB 387 resultin a huge increase in litigation againstlocalgovernments?
Wi ill this also increase the costsfor the attorney general's office in defending state officials?

No. The same arquments above apply. The “compelling interest test’ is not new. It has been in
effect for most o7 the last 40 years. Local governments and state officials have not been

inundated with religious freedom suits.

None ofthe eight states that have passed state RFRA have experienced any explosion of
religious liberty cases, including Rhode Island where the law is seven years old. The “compelling

Interest test” s time-tested.

Furthermore, the * compel_lin? Interest test” is simply a “,balancinct;, test.” It does not give religious
claimants an automatic win. Tt only “evens the playing field" forire little guy.

Is itacceptable to exclude certain people, such asprisoners,from protection under HB 387?

No. As an inalienable right, religions liberty should not be denied to any class of persons. Home
School Legal Defense Association urges states not to,deny the protections of a state RFRA to
anyone (including prison inmates). Réligious liberty is diminished for all if it is denied to any.
Orice the ?overnment excludes one politically unpopular group, it is all too easy to exempt
others. O fthe states that have enacted RFRAS to date, none has found the needto exclude

anyone.
Butwon'’i HB 387 create an explosion infrivolous casesfiled by prisoners?

No. Studies show no sudden surge in religious freedom litigation filed by prisoners during the.
four years ofthe federal RFRA demonstrate there was no explosion of cases. Justice Fellowship
compiled the following data (provided by the Statistical Division of Administrative Office of the

U.S. Courts).

Page 4
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m Prisoner RFRA cases for the Years 1995-1996 accounted for about one-tenth of one percent
(0.01%) of cases in U.S. courts.

m The Natjonal Federal Court statistics show that in 1995, out 043,158 total U.S, civil cases
nationwide (1110 prisoner cases), only 50 of the cases invoking the federal RFRA were filed

by prisoners.
o In 1996, out of 48,755 U.S. civil cases, only 51 RFRA cases were filed by prisoners.

A state-hy-state breakdown of information was only available for the following three states:

m |n New Mexico, out of 407 U.S. civil cases filed in 1995, 0 were filed bg Briso_ners invoking
the federal RERA. In_1996, out 0f492 U.S. civil cases filed, 0 were filed by prisoners
invoking the federal RFRA.

m According to the Virginia Attorney General's office, out of 1,099 prisoner lawsuits filed
against sheriff departments betweén 1993 and 1997 only 7 were “religious-styled” cases.

m |1n95|30r1i88,70nly 5 prisoner religious freedom cases invoked the federal RFRA during

These statistics show that the federal RFRA caused no exPlosion of cases filed by prisoners—a
group considered most likely to take advantage of such a law.

WhatisHB 387 based on?

The state RFRA model sup?o_rted by HSLDA s hased on other time-tested state Religious
Freedom Restoration Acts. It is a cambination of the Rhode Island PJFRA (die oldest—passed in
1993) and the Illinois RFRA. The substantive provisions of the bill, its heart, are found in all
RFRA states, (e.g. Texas, South Carolina, Arizona, Connecticut, Florida, and Alabamal). Of
course, the “compelling interest test” is pattermned dlre_ctly after the U.S. Supreme Court's
description of the test found in dozens of cases over die fast 40 years.

Why can 7 wesimply letthe Alaska Supreme Courtreestablish the “compelling interest test”?

States which have neither an enacted RFRA nor their own body of case law applying the
compellln? interest test” have smplg, followed whatever the current federal Standard is. Courts
in these states have always relied on die U.S. SuRreme Court'sreligious freedom standard of
review and its interpretafion and application ofthe “compelling interest test.” The states need to

establish their own standard.

Since smith and Boerne Set the current federal precedent, this means trouble for Christians and
other people ofsincere religious faith.

DoesHB 387 replace all existing remedies toprotect religiousfreedom ?

No. It only creates an additional “track” which a religious, claimant can use to protect his free
exercise dfreligion. State constitutional and federal Constitutional remedies are still available.
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Is there aproblem with the lack ofdefinitionfor “religious belief'? For example, whatifa
group gottogether (such as a satanic group) andsaid it was a “religiousgroup”and wanted to
meetin a high schoolgym, butdid inappropriate things? Under this law, would the school
have to let everyone (including thisgroup) meetin the gym, or letno one do it? Would schools
that allow Fellowship o fChristian Athletes or Young Life to meetin the gym also beforced to

leteveryone else in (or no one)?

The first issue is the concern over the absence of a definition of religious belief.

There is a large bod5{ of case law relating to the definition of “religion.” (For a good summary of

the case law See Carl H. Esbeck, A Restatement ofthe Supreme Court’s Law ofReligious
Freedom: Coherence, Conflict, or Chaos?, /0 Notre Dame L. Rev. 581, 609-612 (,1895))..F.OY
example, in Uss. V. seeger, 380 U.S. 163, 176 (1965), the U.S. Supreme Court defined religious
beliefas * sincere and meaningful beliefwhich occupies In the life of its possessor a place
parallel to that filled by God.

The drafters of the 1993 federal RFRA considered defining * religion” but decided against it
ﬁrlman_ly because the U.S. Supreme Court had already done so. Since the U.S. Supréme Court
as defined religious beliefin'dozens of cases with sufficient clarity, it is not necessary to define

It ina state RFRA.
Secondly, a response to the school hypothetical.

The hypothetical Satanists who are denied access to a school could make,claims under the Free
Speech Clause, the Free Exercise Clause, and the Equal Access Act. Their case would likely be
considered under the Equal Access Act and the First Amendment's Free Speech Clause—nat
free exercise law. Under the Equal Access Act (effective since 1984), ifa school lets one
noncurriculum %roup meet, it must let all noncurricudum groups meet. When Congress was
considering the Equal Access Act, people were concerned that it would lead to arexplosion of
Satanists, Nazis, and hate groups wanting to meet and organize in schools; however, this

“explosion” has not occurred.

Under the Free Speech Clause of the First Amendment, religious expression receives the same
level of protection as nonreligious expression. See, e.., Kura V. New York, 340 U.S. 290 ([1951)
(meeting permit). Free speech rights are essentially a Ceiling on freg exercise rights. The standard
0f review for free speech cases IS the “compelling ‘interest test” giving individuals who exercise
their right to free speech the hlghest level of protection. See Heffron V. Int'l Society o fKrishna
Consciousness, 452 U.S. 640, 652-53 (1981) (solicitation on state fair grounds).

Thus, once the school lets the Fellowship of Christian Athletes meet after hours, it must let in
other groups. This is the case regardless of the standard of free exercise law. The schoal cannot
discriminate among grougs except to the extent it needs to regulate disruptive speech. See, e.g.,
Tinker V. Des Moines, 393 U.S. 903 (1969).
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In state offices, ifaperson, because ofa religious belief, wanted to have something distasteful
on his desk, could his supervisor— under this law— askfor itto be removed?

It degends. |f the item was on a teacher's desk, it could probably be removed under the
Establishment Clause. If the item was on a desk not open for public view, it may be protected by

the employee's free speech rights.

Free speech, the prohibition of establishment of religion, and Title VI considerations all would
come into play here. However, like the school exangIe this scenario is ||ke(|jy going to be
considered under the Free Speech Clause. Under U.S, Supreme Court precedent, when
government re_gulates its employees' speech, a different test applies than when government
fequlates its cifizens’ speech. It’s an easier test for the government to satisfy.

|f the dispute over the object on the desk could not be resolved, the state RFRA could be invoked
and the courts would have to balance the state’s interest with the free exercise claim through

application ofthe * compelling interest test.”
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n 1991 the archbishop of Sail Antonio
was denied a permit to enlarge St. Peter's
Catholic Church in Boerne, Texas. The

the ground that the law proscribes (or pre-
scribes) conduct that his religion prescribes (or
proscribes).””5

archbishop’s challenge of the denial led to City According to Smith, the only time the
of Boerne v. Flores,' in which the U.S. Suprestierbert/Yoder test applies is in the hybrid situ-

Court struck down as unconstitutional the
Religious Freedom Restoration Act (RFRA) of
1993. As a result, many religious people are
like the homeless— without shelter.

As with many church-state cases, the real
issue here isn't the particular; it's the universal
behind it. In Floresthe problem wasn't the denial
of the building permit per se, but the rationale
the Court used in upholding the denial, which
was that RFRA was unconstitutional.

RFRA arose in response to the Supreme
Court’s decision in Employment Division V.
Smith,2 which eradicated what many court
observers believed to be hedrock constitutional
principle first established in Sherbert v. Verncr’
and amplified in Wisconsin v. Yoder* Under
Sherbcrt/Yoder, when a governmental require-
ment conflicted with an individual's religious
practices, in order for the requirement to prevail
over the individual's religious practices the gov-
ernment had to demonstrate a compelling state
interest that showed why the practice should
not be allowed. Then, even if the government
was able to demonstrate that interest, it had to
prove further that there was no less restrictive
means by which to achieve its secular purpose.
In other words, the onus and burden was on the
government to show that it had avery good rea-
son to restrict a religious practice; if not, then
those seeking an exemption or accommodation
to a law that restricted their practice should,
ideally, have gotten it.

But in a radical departure from precedent,
the Smith Court slated that the free exercise
clause of the First Amendment “does not relieve
an individual of the obligation to comply with a
‘valid and neutral law ofgeneral applicability on
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ation in which the free exercise claim is raised
(1) “in conjunction with other constitutional
protections, such as freedom of speech and of
the press™ or (2) “where the state has in place a
system of individual exemptions,” such as in
unemployment compensation cases. In the lat-
ter situation, the state “may not refuse to extend
that system to cases o freligious hardship’ with-
out compelling reason.”7

Thus sSmith relegated the Free Exercise
Clause to only an antidiscrimination provision
leaving unprotected individuals whose religious
beliefs may be somewhat different from soci-
ety’s mainstream. The Smith justices reduced
free exercise protection while completely aware
that their action might have a disparate effect
on those who are members of minority reli-
gions. The Court stated:

“It may fairly be said that leaving accom-
modation to the political process will place at
relatiw disadvantage those religious practices
that are not widely engaged in; but that
unavoidable consequence of democratic gov-
ernment must be preferred to a system in which
each conscience is a law unto itselfor in which
judges weigh the social importance of all laws
against the centrality of all religious beliefs."

This diminished understanding of free
exercise protection was not shared by much of
the American religious community, the
Congress, or the president. The result was
RFRA, which mandated that federal, state, and
local government be subject to the compelling
state interest/least restrictive alternative test

Lee Boothy is an attorney with Boothby and
Yingst in Washington, D.C.
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when free exercise claims were raised by an indi-
vidual who found his or her religious practices
were in conflict with governmental law, regula-
tion, or action.

When Congress enacted the RFRA, it relied
prmarily on its Fourteenth Amendment
enforcement power. The Fourteenth Amend-
ment provides in relevant part;

“No State shall make or enforce any law
which shall abridge the privileges or immunities of
citizens of the United States; nor any State deprive
any person oflife, liberty, or property, without due
process of law; nor deny to any person within its
jurisdiction the equal protection of the laws....

The Congress shall have power to enforce,
by appropriate legislation, the provisions of this
article.”

The courts have repeatedly held that the
religion clauses of the First Amendment are
applicable to the states by reason of the
Fourteenth Amendment to the United States
Constitution. Thus those who argued that
under Section 5 of the Fourteenth Amendment
Congress had the right to enact RFRA con-
tended that “Congress... is only protecting by
legislation one of the liberties guaranteed by
the Fourteenth Amendment’s due process
clause, the free exercise of religion, beyond
what is necessary under smith

However, the Court held that in adopting
RFRA, Congress went beyond its Fourteenth
Amendment authority. Because the smith
Court had decided the scope of the
Establishment Clause, when Congress enacted
RFRA, it went too far:

“Congress does not enforce a constitu-
tional right by changing what the right is. It
has been given the power ‘to enforce,’ not the
power to determine what constitutes a consti-
tutional violation.” D

Also, the Court concluded that “RFRA is
not designed to identify and counteract state
laws likely to be unconstitutional because of

their treatment of religion.”" As the Court
noted, “in most cases, the state laws to which
RFRA applies are not ones which will have been
motivated by religious bigotry.""

In summary, the Supreme Court instructed
that “when the political branches of the
Government act against the background of a
judicial interpretation of the Constitution
already issued, it must be understood that in
later cases and controversies the Court will treat
its precedents with the respect due them under
settled principles.”"  The Court argued that
once interpretation of the Free Exercise Clause
was made by the courts, “it is this Court’s prece-

dent, not RFRA, which must control.” %

The Flores decision, of course, did not set-
tle the argument or end the problem. On the
contrary.

First, it was argued that although RFRA
has been held unconstitutional as far as the
federal legislation may be applied to state and
local governments, it is not unconstitutional
with reference to federal agencies. This is
because the Fourteenth Amendment, the basis
of the Boerne decision, does not apply to the
federal government. In a recent case, In rc:
Young Christians v. Crystal Evangelical Free
church™ the Eighth Circuit Court of Appeals
held that the Bankruptcy Act also violated
RFRA. (In these cases, bankruptcy trustees
recovered from churches the tithes paid by
bankruptcy debtors.) The court concluded
that RFRA was an appropriate means by which
Congress could modify the United Stales hank-
ruptey laws.

Second, in Flores three of the justices dis-
senting from the majority argued smith itself
should be reexamined. Justice O'Connor,
joined by Justice Brcyer, concluded that the
Court in Flores may well have been correct in
ruling that Congress did not have the power
under the Fourteenth Amendment to enact
RFRA in light of the Court’s earlier smith dcci-



sion. But she observed that the Flores decision

“is premised on the assumption that Smith cor-
rectly interprets the Free Exercise Clause."% pp. 10-14).

Justice O'Connor then stated that “this is an

assumption that | do not accept. I She contin-
ued, explaining that the Free Exercise Clause “is
best understood as an affirmative guarantee of

the right to participate in religious practices and
conduct without impermissible governmental
interference, even when such conduct conflicts
with a neutral, generally applicable law."

In his Flores dissent, Justice Souter had

“serious doubts about the precedential value of

the smith rule and its entitlement to adher-

ence.” 9 He stated he was “not now prepared to
join Justice 0'Connor in rejecting it [Smith] or
the majority in assuming it to be correct.” 0 But
he called for “a full adversarial consideration” of
the issue. Justice Souter stated that “this case
should be set down for reargument permitting
plenary examination of the issue." 71

The Flores case continues to generate much
heat. Professors Eisgruber and Sager argued
that RFRA was “practically unworkable" and
that in Flores the Court “was renouncing a con-
gressional vision of religious liberty that was at
radical odds with its own."T7 In contrast, Oliver
Thomas, special counsel for religious and civil
liberties of the National Council of Churches,
compared Floreswith the century-0ld Dred Scott
decision, saying the "decision ... is a blow not
only to the sovereignty of the Congress but to
the American people as well."7

In June of this year federal legislation was
introduced to reinstate the compelling state
interest/least restrictive alternative testas part of
federal law applicable not only to the federal
government but also to state and local govern-
ments. But the new legislation, called the
Religious Liberty Protection Act, is limited to
situations that involve or affect interstate com-
merce, when the burdensome state program is a
recipient of federal funds, and when the accom-

aBeentHBISZBSAGERH3C2E2BOESISSQE!

modation is aimed at avoiding religious dis-
crimination. Nor is it without detractors (see
Besides this law, a broad-based
coalition of religious organizations is currently
asking state legislatures to pass legislation
requiring the application of the Sherbert/Yodcr

test in each state.”

The bottom line in this free exercise mess is
that though the Shcrbert/Yoder test was hardly
perfect, it did provide some level ofjudicial pro-
tection for the free exercise of religion. After
Smith and now Boerne, that protection, with
rare exceptions, is all but gone. Even worse,
among many scholars who oppose thejurispru-
dence behind smith, and who see a need for
greater free exercise protection, much disagree-
ment exists on the best way to reinstate these

protections. _ _
So for now, Americans are without shel-

ter when it comes to free exercise of religion.
A sad state of affairs, especially for a nation
that views the free exercise of religion as one
of the most basic of all human rights, to be
protected. ED
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‘C om p e

magine living in a quiet residential
neighborhood when a nearby home-
owner (call her Mrs. Campbell) starts

right way if she were moved to a life of good
works by what she called “Christian ethics,” even
if she had little or no interest in Christian theol-

running a soup kitchen from her garage. Sogy And suppose Mrs. Campbell shared respon-
neighbors object, fearful that the soup kitctibnity for the soup kitchen with herhusband, an

will increase traffic and attract "undesirables”
to the area. They persuade town officials to
enforce their zoning ordinance and stop Mrs.
Campbell.

Mrs. Campbell sues, seeking to exempt her
charitable project from the zoning ordinance.
At the hearing the judge says, “Now, Mrs.
Campbell, I need to know whether you are run-
ning this soup kitchen because of your religious
beliefs. If you are, then I'll permit you to go
ahead. If you're not, | won't”

Surely the judge’s question is an affront to
religious liberty. Perhaps one can sympathize
with Mrs. Campbell, and believe that charitable
endeavors ought to enjoy special exemptions
from zoning laws. Or perhaps one sympathizes
with the unhappy neighbors, and believes that
Mrs. Campbell ought to move her otherwise
laudable project to a more suitable location.
But either way her right to do good works and
herright to use her properly as she wishes ought
not to depend upon her religious beliefs.

Consider the hizarre and uncomfortable
questions that would arise in the colloquy
between the judge and Mrs. Campbell. Suppose
Mrs. Campbell haslong felt it intolerable for peo-
ple to go hungry asa matter ofsimple justice, but
also felt that her religion counsels that people
should aid the needy. Does it matter whether she
has more than one reason for doing good works?
Or suppose, while Mrs. Campbell's faith requires
her to care for the needy, it recognizes that there
are many forms such care can take. Or suppose
that within her faith charitable acts are regarded
as good but not requisite for leading a religious
life. Does it matter just how specific and how
demanding Mrs. Campbell's religion is? Does it
matter whether Mrs. Campbell attends regular

I I'in ¢
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avowed secular humanist. Would the kitchen be
legally permissible on days that she ran it, but not
on days when he alone was present?

Is it preposterous to imagine— in a nation
that loves liberty and especially prizes freedom of
belief— that Mrs. Campbell could be called to
account for her beliefs and commitments in this
way? No. In fact, it has become fashionable for
the government to make rights contingent on reli-
gious belief in just this manner, and thus to
require judges to act like the judge in Mrs.
Campbell's case. The paradigmatic example of
this is the Religious Freedom Restoration Act
(RFRA).1Asits name indicates, RFRA was enacted
in the service ofreligious liberty. Yet it wasa mis-
guided attempt to achieve a laudable purpose.

Under RFRA some churches were able to
duck zoning laws and operate soup kitchens in
residential neighborhoods when everyone else
was prohibited from the same.2 Some bankrupt
religious debtors were able to circumvent bank-
ruptcy laws and make charitable contributions
when all other debtors were prevented from
doing s0.5 Some religious landlords claimed that
they should be able to defy civil rights laws that
prohibited everyone else from discriminating
against unwed couples.”™ It was even the case that
some religious men who flouted child-support
obligations were excused from contempt sanc-
tions imposed upon other “deadbeat dads.”5

In City ofBournev. Floresthe Supreme Court
held that RFRA was unconstitutional, at least
insofar as it purported to constrain state and
local governments. But the era of RFRA has not

Christopher L. Eisgrtiber is professor of low at the
New York University School ofLaw, and Lawrence
G. Sager is the Robert B. McKay professor of law
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necessarily passed. RFRA itselfmay continue to
apply to federal legislation like the bankruptcy
laws, since Flores focused on Congress's power
to apply the act to state and local laws.
Meanwhile, many states are considering statutes
patterned upon RFRA, and some members of
Congress are considering legislation that would
reproduce the effects of RFRA but would try to
circumvent Flores.

What explains RFRA’s popularity? It
defenders point out that laws that are neutral
on their face can nevertheless impair the ability
of religious believers to practice their faith.
Thatistrue, and it'saproblem of great concern.
RFRA's supporters accordingly believe that this
leaves Americans in a kind of Free Exercise
dilemma. Special privileges to disobey other-
wise valid and reasonable laws, reserved for the
truly religious alone, may be awkward— but
such privileges are the only way to accommo-
date the needs of religious believers.

There is, however, a better way to promote
a strong version of free exercise. First, judges
and legislators should take a generous view of
personal liberty, not just for religious believers,
but for all people. Second, when the govern-
ment carves out special exceptions for the ben-
efit of secular interests, it should be required to
do the same for comparable religious interests.
And finally, when the government imposes
broad, generally applicable restrictions on con-
duct, it should show the same sensitivity to
minority religious interests that it shows to
mainstream religious and secular interests.

Start with the idea that the Constitution
should be understood to guarantee a generous
share of liberty for all people. It's easy to see
how that liberty will benefit religious believers.
For example, in the famous case of west
Virginia V. Barnette,/ Some schoolchildren
refused to comply with a state law requiring
them to salute the flag. They had religious
grounds for their choice: they were Jehovah's
Witnesses, and their faith forbade them from
honoring any graven image. The Supreme
Court upheld the children’s right to opt out of
the flag salute ceremony, but it did so without
creating any special privilege for religious
believers. The Court declared that the state
simply had no power to compel anybody to
salute the flag.

As a second example, consider one of the
more appealing claims that arose under RFRA.
Orthodox Jews have sought relief from zoning
decisions that prohibited them from using their

12 LIBERTY NOVEMBER/DECEMBER 1998

homes as shteebles— that is, from using them for
small regular worship services. Orthodox Jews
should have the right to conduct such services.
They should have it, though, not as the result of
any special privilege unique to religious believers,
but because the Constitution protects the right of
all people to invite friends, acquaintances, and
neighbors to gather with them in their homes for
peaceful purposes. One might even construe this
right broadly enough to encompass Mrs.
Campbell and her soup kitchen (and, of course,
if Mrs. Campbell enjoys such a right, so too
should any church operating in a residential
neighborhood).

Home schooling provides a third illustra-
tion. Religious parents may have special reasons
for wishing to educate their children at home.
They may, for example, want to protect their
children from influences that might damage
their faith. Or they may think it desirable to
provide a pervasively religious learning experi-
ence of a kind that is, in their judgment, not
available from any school in their area. Such
parents should have the right to school their
children at home. But it should be recognized
that their religious interests are a specific version
of a more widely shared interest— the interest
that all parents have in providing the best possi-
ble education and upbringing for their children.
And the constitutional right protecting them
should be equally broad: it should respect the
autonomy of all parents, not merely those who
have religious motives for their decision.

Consider now the second prong of this
approach to religious liberty, which demands
that government not turn a blind eye to reli-
gious interests when it crafts exemptions for
secular ones. A recent First Amendment case
from Newark, New Jersey, nicely illustrates the
point. Newark’s police department requires
that its officers be clean-shaven. Two Islamic
policemen sought an exemption on religious
grounds; their faith required that they wear
beards. The police department refused to relax
its rule, but a federal district court gnm, '
relief. The court pointed out the police depart-
ment made an exception for police officers with
sensitive skin, who would suffer a rash if forced
to shave. Since the department was willing to
accommodate the special interests of officers
susceptible to skin rashes, it was obliged to be
equally receptive to the religious interests of the
Islamic officers.'

So far these recommendations have been
quite consistent with the Supreme Court's cur-

1



T hejustices did

rent reading of the Free Exercise Clause. The
third suggestion makes a departure from the
Court's free exercise doctrine. In Department
of Employment Services v. Smith? the Court
addressed a claim from practitioners of a
Native American religion who sought exemp-
tion from an Oregon law. The Native American
faith involved the ritual consumption of pey-
ote. Oregon law prohibited the possession or
use of peyote.

In smith the Supreme Court distinguished
sharply between laws such as Newark’s police
department regulation, which included excep-
tions, and laws such as the Oregon peyote regu-
lation, which did not. The Court announced a
broad per se rule to deal with any exemption

ta sk
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the practices of minority religious believers. Just
as Newark made special exceptions to benefit
those with special health problems but not those
with special religious needs, Oregon’s controlled
substance laws included exceptions for the bene-
fit of mainstream faiths but not minority ones.

Though it's possible to offer good reasons
that peyote and alcohol should be treated differ-
ently, the basic point is clear: neutral and gener-
ally applicable laws may reflect a failure by the
government to show equal regard for minority
religious interests. Insofar as the Court in Smith
was insensitive to the problem, its free exercise
doctrine is unsatisfactory.

RFRA was passed in reaction to smith, and
the most generous way to view the statute is as

religiou s

deserved w hatprivileges....

claim directed at laws such as Oregon’s. “The
. right of free exercise does not relieve an indi-
vidual of the obligation to comply with a valid
and neutral law of general applicability on the
ground that the law proscribes (or prescribes)
conduct that his religion prescribes (or pro-
scribes).” D

The justices did not want the impossible
task of deciding which religious people
deserved what privileges in cases about zoning,
bankruptcy, education, and virtually every
other imaginable topic of legal requlation. The
Court's unease is understandable. But it does
not justify a stark distinction between laws that
include exceptions and laws at do not.

For example, the Oregon law against peyote
consumption may have looked like a clean,
bright-line rule with no exceptions. Suppose,
though, one steps back and looks at the law in its
larger context. Oregon had a host of laws deal-
ing with drug abuse. Among these was a law
permitting counties to prohibit alcohol con-
sumption. That law, however, contained an
interesting provision: it required dry counties to
make exceptions for the benefit of religious
faiths (notably, Christian faiths) that use alcohol
in religious rituals. Thus Oregon's laws may
have reflected a failure to show equal regard for

an effort to cure the insensitivity of the smith
decision toward the requirement ofequal regard
for the needs of all citizens, including members
of minority religious faiths. So understood, the
goal of RFRA was impartiality, not special priv-
llege. But so understood, RFRA was doomed
from the outset. It incorporated the toughest
test known to constitutional law, “the com-
pelling state interest test” To defeat an exemp-
tion claim, the government had to show either
that its law imposed no “substantial burden” on
religious practices, or that it had a “compelling
interest” to justify the burden. In the law's eyes,
few interests count as “compelling.” As a result,
whatever RFRA was aiming at, it produced a
stark, inequitable privilege available only to
those who were religious, and religious in the
right way.

This claim is not mere conjecture or aca-
demic argument. In one area after another
courts found that RFRA demanded that some
religious persons be excused from obeying
reasonable and evenhanded laws, while secular
persons who were otherwise in exactly the
same position and religious persons who were
acting on the basis of secular motives— how-
ever lofty and altruistic their motives might
be— were required to obey those laws.
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RFRA's defects were not merely the product
of clumsy legislative drafting. They emanated
from a profoundly mistaken view of what it
means to be “strong on free exercise.” That view
supposes that religious exercise is free only if
religious conduct is presumptively and uniquely
immune from any form of government regula-
tion—and hence only if religious believers arc
presumptively entitled to special exemptions
not available to others,

Professor Michael McConnell, an exponent
of this idea, says that constitutional law should
aspire to match a “hypothetical world in which
individuals make decisions on the basis of their
own religious conscience, without the influence
of government”l Government should, of
course, stay out of church affairs, and it should
not manipulate people’s religious beliefs. But
government cannot help having an enormous
Influence out the activities of churches and reli-
gious individuals, just as it has an enormous
impact on all groups and individuals within any
modern society. Government provides the secu-
rity, resources, and stability without which reli-
gious faith and activity would be resoundingly
difficult, if not impossible, to pursue. It incul-
cates and enforces principles of morality— such
as, for example, the principle that persons enjoy
equal status regardless of their race, faith, or sex,
or the principle that speech should be free—
which arc more congenial to some religions than
others. And it doles out ownership rights with-
out which it would be impossible even to con-
ceptualize questions about whether Mrs.
Campbell can use her house to run a soup
kitchen, whether for religious reasons or any
other reason.

Churches and religious individuals live
within asociety permeated by law. They cannot
help benefiting from the existence of the legal
regime that surrounds them; indeed, it would
be deeply unjust to deny them any of the bene-
fits that are available to everyone else. So too,
churches and religious individuals must respect
the boundaries set by reasonable, evenhanded
rules that everyone else is required to obey.
That is the inevitable price that accompanies
the benefits of the rule of law. Any law drafted
in service of a conception of free exercise that
fails to accept this simple proposition is likely to
do far more harm than good to religious believ-
ers and to religious liberty itself,

RFRA is a case in point. Far from reducing
the impact of government upon religion, RFRA
overtly manipulated religious belief. Imagine
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Mrs. Campbell's reaction when she learned,
from the judge or her lawyer, that the fate of her
soup kitchen depended upon whether her
motives were religious and religious in just the
right sort of way. She would have an obvious
incentive not just to characterize her motives in
the most favorable way but to reconceive them
in order to justify her characterization of them.
There is something deeply insidious about a law
that puts well-motivated persons in the position
of giving skewed witness to their own beliefs,
under penalty of denying them the license to
pursue those beliefs.

RFRA's demise has sparked a new round of
legislative activity, including the so-called
Religious Liberty Protection Act. Unfortunately,
this bill, like nearly all the statutes now percolat-
ing in Congress and in the legislatures of many
states, repeats RFRA’s central error: they invoke
the “compelling state interest” test. That is a
great misfortune. Religious liberty is a laudable
legislative concern, but it can be furthered only
by legislation that expands the liberties available
to everybody, or legislation that seeks to ensure
that all interests (religious and secular, main-
stream and minority) are treated impartially.
Until legislators are ready to leave the mistakes
0f RFRA behind them, the legislation they pro-
duce will be ill conceived, counterproductive,
and unconstitutional, ICI
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n the wake of the U.S. Supreme
Court’s invalidation of RFRA,
Congress is considering legislation
(The Religious Liberty Protection Act) that
would once again enable religious believers
and institutions to challenge, in court, gov-
ernment interference with religious practice.
Under this bill, believers could obtain
exemptions, or accommodations, if the gov-
ernment lacks a sufficiently strong justification
(a “compelling state interest”) for hindering
religious practices that conflict with the law.
This has been the principal free exercise
jurisprudence for the latter halfof the twenti-
eth century.

Some people, however, oppose the principle
behind the bill, which they believe is unconsti-
tutional. What are their arguments— and why

arc they wrong?
To begin, until 1990 the Supreme
Court had interpreted the Free Exercise
Clause of the First Amendment of the

United States Constitution as protecting the

free exercise of religion from governmental

burden, subject to the “compelling state inter-
est’ test. A new conservative majority on the
Court, however, overruled prior decisions and
held that the Free Exercise Clause provides no
shield against “neutral laws o f general applic-
ability,” no matter how severely they may
trench upon religious freedom. Additional

Michael W. McConnell is a presidential professor
at the University of Utah College of Law.
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protection for religious freedom, the Court
held, is left to the political process.

By overwhelming bipartisan majorities,
Congress responded in 1993 with legislation
under its power to “enforce” the provisions of
the Fourteenth Amendment (including the Bill
of Rights). But the Supreme Court held last
year that Congress's Fourteenth Amendment
enforcement power does not go so far. In
response, Congress is considering more modest
legislation that would accomplish much the
same objective.

The problem arises from the fact that few
infringements on religious freedom in this
country result from deliberate bigotry or perse-

iIsgruberand Sagerare correct,

some or all clergy positions to men could be
forced to hire female priests or ministers. In a
case in San Francisco, which prohibits discrim-
ination on the basis of sexual orientation, a
church would have been forced to hire an
openly gay organist, contrary to its moral
teaching. In Maryland officials tried to force a
Catholic hospital to provide training in abor-
tions. A Preshyterian church in Washington,
D.C., had to go to court when zoning adminis-
trators ruled that churches cannot perform
their age-old function of feeding the poor if
located in residential neighborhoods. Because
of religious dietary restrictions, Muslim and
Jewish prisoners require special food; Hindu

th en

recognize a priest-penitentprivilege h

utalso

cution, but occur rather when thoughtless leg-
islators and zealous bureaucrats insiston apply-
ing restrictions across the board, without
regard to their special consequences for reli-
gious practice.

For instance, almost all citizens can be
required to give evidence in court if they have
information relating to a criminal act. But if
applied without exception, this requirement
means that information a Roman Catholic
priest obtains in the confessional must be
divulged in a court, a move that would destroy
the confidentiality of a sacrament considered
holy by the church. Since the first cases began,
in the early 1800s, courts have uniformly recog-
nized that the free exercise of religion requires
an exception— the “priest-penitent” privilege—
from the otherwise generally applicable require-
ment to testify.

Another example involved a Seventh-day
Adventist denied unemployment compensation
benefits because she refused to work on
Saturday. Without an exception, based on reli-
gious belief, for refusing otherwise suitable
work, citizens who observe the Sabbath would
be forced to choose between forfeiting benefits
or violating their faith.

Absent exceptions, churches that limit
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girls sometimes need special gym uniforms ii*
school; and churches of every denomination
need exceptions from employment discrimina-
tion laws to be able to hire clergy of their own
religious faith.

In many cases religious freedom claims can
be protected by appealing to legislatures or other
political bodies. But as the Supreme Court can-
didly admitted, small and unpopular churches
will be at a “relative disadvantage” if their rights
are dependent on the political process. For this
reason Congress is attempting to establish a pro-
cedure wherein every person or institution
whose religious freedom is threatened by “neu-
tral and generally applicable” laws can go to
court, and the government will bear the burden
of showing that the imposition on religious
exercise is necessary to a “compelling” (meaning
genuinely important) governmental interest.

Of course, the “compelling state interest"
standard doesn't guarantee victory. Because the

exercise  religion involves conduct, and con-
duct * Jets other people, the government
will ft have a legitimate right to inter-
fere. Rt , motivation doesn't justify child

sacrifice, .ealing, or refusal to pay taxes. But
persons of all religions— small as well as large,
unfamiliar as well as mainstream— will have an

new



equal chance to protect their rights before an
impartial tribunal. This process, in turn, will
make it far more likely that government officials
will be willing to work out reasonable accom-
modations without the need to go to court.

This protection is what the proposed
Religious Liberty Protection Actis supposed to
reinstate.  The bill enjoys widespread sup-
port— from the ACLU to the Southern Baptist
Convention,

In testimony before the House and Senate
Judiciary Committees, however, several consti-
tutional law professors have asserted that under
Establishment Clause jurisprudence it isuncon-
stitutional for Congress to protect the rights of

w ould be uncon sti-

law o fevidence

laper reporters.

religious conviction unless Congress extends
similar protections to nonreligious conviction.
Professors Chris Eisgruber and Larry Sager, for
example, testified that it violates the
Establishment Clause for the government to
favor religious commitments over “other deep
concerns and interests of members of our soci-
ety,” such as “political,” “professional,” “artistic
or creative,” and “family” commitments.

If Eisgruber and Sager are correct, then it
would be unconstitutional to recognize a
priest-penitent privilege in the law of evidence
without also recognizing privileges for newspa-
per reporters. It would mean that it is uncon-
stitutional to excuse Sabbatarians from unem-
ployment compensation requirements (such as
willingness to work on Saturday) unless we also
excuse workers who wish to spend time with
their families. It would mean that prisons can-
not provide kosher or hallel meals unless they
supply special diets to those who wish to
engage in political boycotts of certain foods.
Dry counties could not permit the serving of
sacramental wine without also allowing alco-
holic beverages for “artistic” purposes. If the
Equal Employment Opportunity Commission
allows churches free rein to choose their priests
and ministers on religious grounds, without

governmental interference under the discrimi-
nation laws, then it must similarly exempt
labor unions and secular charities from the dis-
crimination laws.

If these results sound outlandish, it is
because the constitutional argument is out-
landish. ~ The First Amendment states:
“Congress shall make 110 law respecting an
establishment of religion, or prohibiting the
free exercise thereof.” Whatever protection the
Free Exercise Clause provides, that protection is
applicable only to “religion," and not to moral,
political, professional, artistic or creative, or
family commitments. “Religion" is singled out
for special treatment. If professors Eisgruber
and Sager were correct that the First
Amendment forbids “singling out” the exercise
of religion for special protections that are not
given to “the other deep concerns and interests
of members of our society,” then the First
Amendment violates itself.

The decision to single out religion— to
treat religion differently from “other deep con-
cerns and interests”— was deliberate. The
framers considered a number of different for-
mulations ofwhat is now the First Amendment,
some of which protected the “fr*e exercise of
religion,” and some of which protected the
“rights of conscience.” Indeed, at one point the
House ofRepresentatives adopted aversion that
would have protected both: “Congress shall
make 110 law establishing religion, or prohibit-
ing the free exercise thereof, nor shall the rights
of conscience be infringed.”

In dictionaries of the day the word “con-
science” applied to secular as well as religious
moraljudgments. Samuel Johnson's great dic-
tionary defined “conscience” as “[the] knowl-
edge or faculty by which we judge of the good-
ness or wickedness of ourselves.” Noah
Webster's first dictionary defined it as “the fac-
ulty that decides on the right or wrong of
actions in regard to one’s self.” Had the framers
adopted the "liberty of conscience” formula, the
First Amendment would have come closer to
resembling the Eisgruber-Sager First Amendment.
(It would still have been narrower. “Conscience”
docs not apply to all “deep concerns and inter-
ests,” but only those rooted in the distinction
between right and wrong.)

But the First Congress rejected the “con-
science” language in favor of the free exercise of
“religion,” making dear that the protections of
the amendment were applicable to religious
commitments only. That did not prevent
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Congress or the state legislatures from protecting
other forms of conscience as appropriate, but the
Constitution itselfgives "religion” special protec-
tion. James Madison explained the reason:

“The religion then of every man must be left
to the conviction and conscience of every man;
and it is the right of every man to exercise it as
these may dictate. The right is in its nature an
unalienable right. ... It is unalienable also
because what is here a right towards men isa duty
towards the Creator. It is the duty of every man to
render to the Creator such homage and such only
as he believes to be acceptable to him. This duty is
precedent, both in order of time and in degree of
obligation, to the claims of civil society.”

This did not— and could not— mean that
religious believers are exempt from law. But it
did mean, in Madison's words, that a liberal state
should make generous provision for the freedom
of religion “in every case where it does not tres-
pass on private rights or the public peace."

It was common for the 13 original states,
even before passage of the First Amendment, to
exempt believers from obligations known to be
inconsistent with their religious convictions.
The most common forms of accommodation
had to do with military service, oath taking,
and mandatory tithing. Even in the most des-
perate hours of the American Revolution, when
the fate of the nation depended on itssupply of

o IMaML

young soldiers, the Continental Congress
exempted religious pacifists (such as Quakers
and Anabaptists) from military service, while
calling upon them to serve the nation in ways
“consistent with their religious principles.” As
George Washington wrote to the Quakers, “in
my opinion the conscientious scruples of all
men should be treated with great delicacy and
tenderness: and it is my wish and desire, that
the laws may always be as extensively accom-
modated to them, as a due regard for the pro-
tection and essential interests of the nation
may justify and permit.”

The modern Supreme Court has continued
this tradition of religious accommodation.
Although in recent years the Court has held that
the First Amendment does not create a legal
right to religious accommodation, it has consis-
tently encouraged legislatures to do so—
whetheror not other nonreligious concerns and
interests are similarly protected. In an impor-
tant decision called Corporation of Presiding
Bishop V. Amos, the Court unanimously upheld
a federal statute exempting religious organiza-
tions from the religious nondiscrimination
requirements o f the Civil Rights Act. According
to the Court, “it isa permissible legislative pur-
pose to alleviate significant governmental
interference with the ability of religious organi-
zations to define and carry out their religious
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missions.” Specifically rejecting the constitu-
tional argument now made agaii.ot the Religious
Liberty Protection Act, the Court stated that
“where, as here, government acts with the prop-
er purpose of lifting a regulation that burdens
the exercise of religion, we see no reason to
require that the exemption come packaged with
benefits to secular entities.”

In the face of this clear evidence from con-
stitutional text, history, and precedent, oppo-
nents of the Religious Liberty Protection Act
nonetheless claim that it is “unfair” to protect
religious liberty without protecting other con-
cemns. And of course, there are some specific
cases where it would seem unfair— usually
because there is a strong constitutional tradition
for protection independent of religious motiva-
tion. Most would agree, for example, that par-
ents should have a right to home-school their
children, whether for religious reasons or not.
That is because most of us believe in a right of
parental control over education. Even most
supporters of abortion rights would agree that
doctors should not be forced to perform abor-
tions, whether their objection is religious or sec-
ular. This is because they believe that the status
of the fetus is a matter for individual judgment.
But these examples should not be generalized
into a rule requiring religious accommodations
of all sorts to be extended to secular concems.
The state should be able to protect the confiden-
tiality of communications made to a priest or
minister without having to extend the privilege
to your next-door neighbor.

In its broad form, the claim that religious
commitments may not be given special protec-
tion overlooks the deep logic of the First
Amendment. The religion clause of the First
Amendment has two parts: the Free Exercise
Clause, which protects religious freedom, and
the Establishment Clause, which prevents gov-
ernment support for religion. Those who com-
plain that the Free Exercise Clause singles out
religion for special protection rarely note that
the Establishment Clause also singles out reli-
gion— this time, preventing religious institu-
tions and commitments from receiving govern-
mental advocacy and support. The two halves
of the religion clause create a balance.

By the same token, religious concerns would
be protected by the Religious Liberty Protection
Actwhile artistic and creative concerns would not.
But art can be subsidized through the National
Endowment for the Arts. A National Endowment
for Religion would— and should— be unconstitu-

tional. Religion is“singled out” in two ways— with
respect to burdens and with respect to benefits.

That is the logic of the First Amendment.
This logic could not be extended to all “other
deep concerns and interests of members of
our society.” Churches would be protected by
the Religious Liberty Protection Act and envi-
ronmentalist groups (for example) would not.
But environmentalist groups can go to
Congress and obtain passage of environmental
legislation. Comparable laws promoting reli-
gion would be flatly unconstitutional.
Similarly, public schools can— and do— incul-
cate environmental beliefs and values in
schoolchildren, in ways that would be
unthinkable for religious beliefs and values.

Government is free to pass legislation pro-
moting or disadvantaging most political, profes-
sional, or other interests in our society. That's
politics. But government is not free to pass leg-
islation promoting or disadvantaging religion.
As nearly as is possible, consistent with its neu-
tral and secular objectives, government should
leave decisions about whether and how to prac-
tice religion to individuals and groups. The
government should neither induce nor penalize
the practice of religion.

Critics of the Religious Liberty Protection
Act would preserve the Establishment Clause
limits on the power of government to promote
religion, while rejecting the Free Exercise Clause
limits on the power of government to burden
religion. This would produce a lopsided, antire-
ligious constitutional regime wholly unlike the
benevolent neutrality toward religion envi-
sioned by the framers. From the beginning this
nation has recognized that each person’s duty to
God is a matter committed to his or her own
conscience. Religion is exempt from the power
of civil society except when interference is nec-
essary to protect “privat< rights or the public
peace.” From the beginning, therefore, the states
and the federal government have found ways to
accommodate the free exercise of religion, inso-
far as “the protection and essential interests of
the nation may justify and permit” The
Religious Liberty Protection Act stands in this
great tradition, protecting religious freedom
from government imposed burdens unless the
government can show those burdens serve a
compelling interest. The suggestion that protec-
tions for religious conscience can go no further
than protections for political or professional
concerns is contrary to a constitutional under-
standing as old as the nation itself. 0
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Are State Religious Freedon Acts!

hat

State Religious Freedom Restoration Acts (State RFRAs) are a
response to the recent significant loss of religious liberty protection
at the federal level. State RFRAs are laws passed by state legisla-
tures that restore the historic standard protecting religious freedom
known as the "compelling state interest test." In short, this stan-
dard requires that any state law or action that inhibits the religious
freedom or belief of any person be justified by showing that that
law or action is needed to further or protect a "compelling state

interest.” 1

Such interests would include the protection of the life, liberty,
property and health of others, and similarly strong community in-
terests. The test also generally requires that the state show that
there are no other reasonable ways of protecting this interest that
do not conflict with someone’s religious convictions. This is some-
times referred to as the "least restrictive means” prong ol the “com-
pelling state interest test.":

In 1998 alone, more than twenty of these bills were introduced
in as many states across the country. These bills became law in
three states, Florida, Alabama and Illinois.

pesn'tthe U5, Constitution Already Protect

Dur Religious Liberty!

No, not like it used to anyway. In the last ten years the U.S.
Supreme Court has greatly diminished the strength of the religious
guarantees of the First Amendment to the U.S. Constitution.

Prior to 1990, the Firsr Amendment was interpreted to give
protection to religious belief and conduct in all cases where such
belief or conduct was not outweighed by some compelling govern-
ment interest in protecting life, liberty, property or some other simi-
larly weighty community concern.” But in the 1990 case of fTm-
I>luyvieiit Division v. Smith,'1the Court decided that the First
Amendment should, in most instances, only provide protection if a

3



law nr regulation was explicitly targeted at some religious group or
practice.

To illustrate: Under the Courts reasoning a law specifically for-
bidding orthodox Jews from wearing yarmulkes on government
property would he unconstitutional. However, il the law lorhade
all people from wearing hats on state property, it would he consti-
tutional, even though such a law would require orthodox Jews to
violate either their consciences or the law to walk on government
property. In this latter case, because the law was "neutral" towards
religion and “generally applicable" to all persons, the First Amend-
ment would remain mute.

As most difficulties faced by minority religions are caused by
legislative ignorance or insensitivity and not by open malice, reli-
gious minorities were dealt a severe blow by the smiih decision.
As the Harvard Law Review put it, this decision effectively "evis-
cerated" and “gutted” the Free Exercise Clause of the First Amend-

ment.'

bt There & Federal Relighous Freedon
Restoration Act!

Yes. Rut it no longer applies to slate laws and actions. In re-
sponse to the drastic change in the law described above, a national
Coalition for the Free Exercise of Religion was formed. It was made-
up of uncommon bedfellows that included more than sixty Jewish,
Muslim, Christian and secular civil rights groups. This diverse group
urged the passage of a federal statute restoring the old First Amend-
ment compelling state interest standard.

With unlikely allies such as the Christian Legal Society, the
ACLU and People for the American Way all supporting it. The
Religious Freedom Restoration Act, or RFRA, was passed by a vir-
tually unanimous Congress in 199T Rut the Supreme Court had
the last word. In June of 1997 in the case of city of liocruc v.
Flore:s," the Court declared that RFRA was an unconstitutional
exercise ol Congressional power, insofar as it applied to the slates.



In Boen\c, the Court said that the federal RFRA violated the
principle of separation of powers between the legislative and judi-
cial branches and was also an infringement on the “traditional pre-
rogative and general authority” of the states.7 The “free-exercise”
coalition took the Court at its word. It turned its attention to
bringing the traditional authority of the states to bear on the prob-
lem of protecting religious freedom through the vehicle of state
RFRAs.

The coalition is also seeking replacement federal legislation (or
the defunct federal RFRA, but given the present legal and political
barriers, it is unlikely that any such substitute will be adequate.
Thus, there is still a great need to continue to move ahead on the

state front.

ias ¢ Praoticl Watter, Do W e Really Need
ite TELES)

Yes. In most places, anyway. A few states have strong protec-
tion provided by their state constitutions, and a few others already
have a state RFRA. But the majority of states do not have adequate
safeguards. Unless your state isone of the following, you are in need of
astate RFRA: Alabama, Connecticut, Florida, Illinois, Kansas, Mas-
sachusetts, Michigan, Minnesota, Rhode Island, Washington and

Wisconsin.*

Some ask this question at a less legal, more practical level, and
wonder if there is actually a real world need for stare RFRAS. Most
of us are not daily confronted with overt religious discrimination.
But this is not proof that some faith groups, especially minority
ones, are not experiencing real difficulties. Virtually by definition,
the problems of minority groups do not impact most of us most id
the time. Bur stories of mistreatment of minority faiths are grow-
ing, and include Orthodox Jewish home churches closed down by
zoning laws, Mormon groups zoned out of whole towns, church
soup kitchens closed and prisoners denied the observance of their
holy days.t

Further, because a legal protection exists in the abstract, its



sudden absence may not be immediately noticed. This is espe-
cially true for a right that is generally held with regard and respect
by society at large. The widespread, though arguably shallow, es-
teem for religious freedom found in America may serve to tempo-
rarily restrain religious discrimination. But history shows that dur-
ing times of social or economic crisis, religious minorities often serve
as scapegoats and targets for the discontent of the majority. If we
wait until such a dark day arrives before we restore religious free-
dom, we will have waited too long.

\/\/"~° OPPoses "tate RFRAs and Why?

Some opposition to state RFRAS arises from the bureaucratic
self-interest of certain state and local agencies that do not want to
“hassle” with the religious convictions of the citizens they serve.
Among these groups are some correctional agencies, zoning and
land use boards, associations of county attorneys and the occa-
sional state attorney general.

In fairness, these groups are generally well intended, and view
themselves as safeguarding the time and resources of their agen-
cies. However, they overlook the fact that the RFRA protection
they oppose was in operation for several decades prior to 1990,
and did not impose unreasonable burdens on their offices and staffs.
If this historical fact is pointed out, opposition from these groups
can often be mured. The substance of the concerns raised by these
groups, such as a feared "prisoner litigation explosion" and ram-
pant church zoning violations, are dealt with in greater detail in

later questions.

Certain portions of the civil rights community, most notably
the gay lobby, have begun to take an active role in opposing state
RFRAs. They fear that state RFRAS may be used by religious land-
lords and employers to deny housing or employment to persons
based on marital status or sexual orientation. This issue has caused
at least one civil liberties group, the ACLU, to reassess its support
of RFRAS ami in some instances to oppose these bills.



The discrimination concerns voiced hy these groups overlooks the
fact that RFRAs do not create a certain, or even presumptive, victory
for religious landlords or employers in a contest with gay or unmarried
couple applicants. Rather, a state RFRA would restore balance to an
arena in which the rights of privacy, association and religion some-
times compete.

On the other hand, the choice not to pass a state RFRA will
mean that, in some states, the right to choose and flaunt alternate
moral lifestyles, no matter what the forum, will always triumph over
the rights of personal religious conviction. Supporters of state
RFRAs are merely requesting that religious freedom he given its
place hack among the pantheon of fundamental rights, without
determining ahead of time what result would be achieved in a bal-
ancing of those rights. (For a further discussion of this issue, see
Will State RFRAs Cancel Other Civil Rights Laws?" below)

illl State RFRAs Cause An Explosion Of
Prison Litigation?10

No. History indicates that no such explosion will rake place.
A state RFRA creates no further opportunities ior prisoner suits
beyond those found under the federal RFRA during its period of
operation from 1993 to 1997. A review of the statistics during that
period indicates that while there may he some marginal increase of
prisoner litigation under a state RFRA, the increase will he very
small in real numbers.

What increase there may he will have minimal impact against
the larger background of shifts in prisoner litigation generally. Fur-
ther, there are no cases that can he pointed to during this period
where a court granted an inmate a religious right that threatened
the security or operations of a correctional facility.

At its height, the federal RFRA only produced an increase in
reported prisoner religious freedom decisions, in both state and fed-
eral court, by an average of about 1.5 cases per state per year.
(Numbers went from about 1.5 per state in 1993 to about 3 per
state in 1996) The state attorney generals' own reported data show



that RFRA caused an increase of only about 3.5 prisoner religious
freedom filings per year per state." Roth of these numbers are
insignificant compared to the large volume of other prisoner law-
suits brought every year during this same period, more than 4,000

per state.

Federal legislation was passed in 1996 to curtail frivolous suits
brought by prisoners (the Prison Litigation Reform Act). This is
the right way to deal with excessive prisoner lawsuits, rather than
exempting them, as some would attempt, from RFRA legislation.
While state RFRAs will have a very minor affect on prisoner litiga-
tion, in terms of number of cases, it will be vital in allowing genuine
claims for religious freedom by prisoners to be vindicated.

Prisoners are the most highly regulated and controlled segment
of society. But this control does not legitimately extend to all mat-
ters of the soul and spirit. Prisoners may lose their physical free-
dom, but not their humanity. Their duties bhefore God must re-
ceive a reasonable regard from society. State RFRAs would ensure

no more than this,

No, bur frequently land use rules are used as a tool to target
unpopular religious activity. Pastor Wiley Drake and the First South-
ern Baptist Church in Buena Park, California, run a welfare and
rehabilitation program tor the neighborhood homeless.2 Con-
cerned by the "undesirable element” this program attracted, city
leaders asked Pastor Drake to end his church’s ministry to the poor.
When the church continued its mission of mercy, both the church
and Pastor Drake were charged with eleven criminal counts of land

use violation.

Pastor Drake and the church were convicted of four of these
misdemeanor charges. No charge had to do with safety or health
issues, but they all hinged on whether the religious facilities were
put to an appropriate “use.” The city would not accept that to feed



the hungry and to shelter the homeless was a proper religious use.
Pastor Drake faced possible fines and jail time, hut in the end was
sentenced, appropriately enough, to 1500 hours of community ser-
vice. His church was placed on three years probation, with peri-
odic police inspections to monitor its activity.

While Pastor Drake's experience is a dramatic example of the
use of land use laws to discriminate against religion, the practice is
widespread. In almost all states, zoning and land use regulations
are used by local governments to prevent the expansion ofa church,
or to keep unwanted churches out of certain neighborhoods or even
entire cities. Not surprisingly, it is minority religions that bear the
brunt of the regulatory burden.

In a recent study, it was shown that small religious groups (those
with 1.5% of the population or less), which as a group represent
only 9% of the population, were involved in over 49% of the cases
seeking to build a religious structure.ll These figures show that
minority religions have a much harder time obtaining approval for
construction of a house of worship than do majority religions.

A state RFRA would not force local governments to allow
churches to be built anywhere or to remove all limits on the use of
church property. A church or synagogue or mosque would still be
bound by regulations related to fire and structural safety. But a
state RFRA would ensure that the state only took into account
legitimate public health, welfare and safety considerations in en-
forcing its zoning regulations against a religious body. Such a law
would protect minority religions from discriminatory zoning prac-
tices and procedures, and would also protect churches and their
ministers from the kind of targeted regulatory persecution experi-
enced by Pastor Wiley Drake and his church,

RV State RERAS Cancel Other Civil Righty
Vlaws’M |

Some have raised the concern that state RFRAS will somehow
undermine anti-discrimination laws. This is simply not true. The
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U.S. Supreme Court, under the First Amendment's old compelling
interest standard, held that claims of religious conviction would
not override the government’s interest in preventing private acts of
racial discrimination. The leading case on this issue is Bah Junes
University v. United States,7 where the Court upheld the IRS's
denial of tax exemption to the University because of its racially
discriminatory policies. This and other federal court decisions have
made it apparent that overcoming racial discrimination, even when
practiced by private church-related schools, is a government inter-
est certain to outweigh virtually any religiously based claim.5

The outcome may be less certain when non-racial characteris-
tics are the basis of religiously motivated discrimination, such as
gender or sexual orientation or marital status. However, even these
interests have been found by some courts to override religiously
based employment or housing choices./ Other courts have held
differently, protecting the freedom of choice of the landlord or
employer with religious scruples in declining to rent to or hire per-
sons on the basis of their moral behavior.I'

The lesson from this is that each instance will likely require its
own weighing of the facts and circumstances. A devout widow
who rents the apartment over her garage or who is a live-in land-
lord at a four unit complex may be protected in her conviction
that she does nor want to facilitate and live around immoral con-
duct. However, the claim of an absentee religious landlord who
owns a forty-unit facility will probably come out differently, with
the balance tipping in favor of the privacy and associational rights
of the renters.

While most people agree that anti-discrimination laws protect
important and even fundamental rights, almost all people agree
that religious liberty is also a fundamental right. For many years
courts have developed a body of law to deal fairly with conflicts
between and among individual and societal rights. Those com-
plaining that state RFRAs will skew the balance of civil rights in
lavor of religion overlook the fact that the status quo is profoundly
skewed ntrninsr religion. State RFRAs are merely an attempt to
restore balance to a system that has lost its equilibrium.

10



ill State RFRAs Disrupt the School System?19

No. A state RFRA could provide religious students in a public
school the right to form student religious and Bible clubs, the abil-
ity to opt-out of some types of objectionable curriculum, the op-
tion to wear religious clothing or ornamentation and the right to
have their holy days or religious holidays respected in the schedul-
ing of classes and exams. Any argument that any or all of these
claims would prove disruptive to America’s educational system is
undermined by the fact that in the decades prior to 1990 these
claims did have legal protection and this protection did not under-
mine the public school system.

The above types of claims could not be made against private
schools because a RFRA only protects against the actions of the
state. However, a state RFRA would provide some protection to
private religious and home schools against intrusive government
regulation. But these entities, especially the latter, are already pro-
tected in most states by state legislation or regulation. In most
instances, state RFRAS would not add much beyond existing pro-
tections tor home schools. But it would provide a back up if the
existing protections were altered, and would of course be useful in
bolstering claims in those states where legislative protections are
weak or non-existent.

It should be noted that a state RFRA would not add to the
ability ol religious schools to attempt to claim a right to state funds.
The rule that prevents state funds from being given to parochial
schools is based on flu Establishment Clause of the First Amend-
ment to the Constitution. A state statute, which a state RFRA
would be, cannot override the provisions of the federal Constitu-
tion. Thus, a state RFRA would leave this element ol the Estab-
lishment Clause untouched.

State RFRAs Constitutional?20

As state RFRAS are nearly identical tit the failed federal RFRA,
might not they suiter Irom the constitutional problems found in the

1



federal bill? The answer is no, and is based on a fundamental differ-
ence between the authority of state and federal governments. As
high school civics students learn, the federal government is one of
limited and express powers. In other words, its authority is limited
to those powers expressly delegated to it by the Constitution.

All other powers of governing, also known as the broad police
power of the state, are expressly recognized by the Tenth Amend-
ment of the Constitution to reside in state governments. These
police powers held by state governments are generally understood
to be as broad and expansive as the needs of the community, being
only limited by constitutional guidelines such as state and federal

bills of rights.

In the Boernc decision, the Supreme Court said that the U.S.
Congress had exceeded its express powers in protecting religious
freedom beyond the level required by the First and Fourteenth
Amendments. However, in light of the Tenth Amendment and
their own inherent police powers, state governments can, and fre-
quently do, create substantive legal rights to protect their citizens
beyond those found in their own state constitutions. As long as a
state RFRA is worded in a way that makes it apparent that the state
legislature is creating a new, substantive right, and nor merely tell-
ing the courts how to interpret the state constitution, then there
will be no separation of powers problem.

At times the claim is made that state RFRAS violate the federal
Establishment Clause because they have the purpose and alfect ol
advancing religion. This argument has only garnered the support
of a single Supreme Court Justice. It ignores the fact that the com-
pelling state interest test was applied in protecting religion for nearly
fifty years prior to 1990, and the Supreme Court never ruled that
this was a violation of the Establishment Clause.-'1

The existence of the Free Exercise Clause, which especially pro-
tects religion, shows that the founders envisioned the Establish-
ment clause as allowing the special protection and treatment ol
religion vis a vis secular ideologies and groups. Perhaps the most
telling point against the Establishment Clause objection is that the
accommodation of religion is nor the same as the advancement ol



religion. The act of a state lifting a regulatory burden that it has
placed upon religion is not the same tiling as a state singling out
religion for favor, advancement or support. Rather, such an ac-
commodation is merely recognition hy the state that its initial regu-
latory harden intruded beyond the limits of the stare's jurisdiction.

Yes. While religious organizations are legally forbidden Irom
endorsing individual candidates for political office, such groups can
support legislation, as long as such support is an “insubstantial®
part of their activities. "Insubstantial" is understood to mean less
than five percent of total budget expenditures. As most churches
and other religious groups spend most of their time in worship,
scripture study, education and community welfare programs, they
are generally safe in supporting the occasional bill or legislative

proposal.

A state RFRA s just the type of legislation that a religious
group should involve itself with, as these hills go to the heart of a
religious organization's ability to carry out its religious missions and
functions free from government interference. Safeguarding the in-
dividual conscience is a precept found, in one form or another, in
the traditions of many of the world's great religions, including the
Jewish, Christian and Islamic faiths. The advocacy of state RFRAS
can he an opportunity for religious groups to share their views about
the importance of personal and spiritual freedom in their respec-
tive traditions.

The Council on Religious Freedom has a philosophy based on
the Protestant Christian tradition. W view state RFRAS as an
embodiment of one of the pillars of the Protestant Reformation,
the freedom of the human conscience before God. German princes
who supported Martin Luther articulated this key precept at the
Diet of Spires when they “protested" an edict of the emperor hy
declaiming that in matters of conscience, “the majority have no
power.”" This belief grew out of a view of a God of great love and
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mercy, who in His desire to have a voluntary relationship of love
with His creation refuses ro coerce any man or woman to receive
His grace or obey Him. If God Himself extends this freedom to us,
how can the state do any less? We believe that state RFRAS em-
body this great historic truth of God and humanity, and that these
hills deserve the attention of religious people everywhere,
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FISCAL NOTE

STATE OF ALASKA BILL NO. CSHB387 (HES)
2000 LEGISLATIVE SESSION

Revision Date/Time (Note If correction) Dept. Affected AH

Title "An Act requiring governmental entities,.... before BRU

placing a substantial burden on a person's free exercise of religion Component

Sponsor Representative Croft

Requestor House Slate Affairs Committee Component No. -
Expenditures/Revenues (Thousands of Dollars)

Note: Amounts do not Include Inflation unless otherwise noted below,
OPERATING EXPENDITURES

Personal Services
Travel
Contractual
Supplies
Equipment

Land & Structures
Grants & Claims

Miscellaneous
TOTAL OPERATING

CAPITAL EXPENDITURES

|[CHANGE IN REVENUES (
FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts

1003 GF Match

1004 GF

1005 GF/Program Receipts

1037 GF/Mcnta! Health

Other (Specify Type)
TOTAL

Estimate of any current year (FY2000) cost

POSITIONS

Full-time
Part-time

Temporary
ANALYSIS:  (Attacha separate page itnecessary)

CSHB 387 (HES) prohibits a school board or school district, a mnicipality, or a state agency from
placing a substantial burden on a person”s free exercise of religion unless the burden is inthe form of a
rule of general applicability and does not intentionally discriminate against religion or among religions,
and application of the burden is essential to further a compelling governmental interest and is the lesst
restrictive means of furthering that compelling governmental interest. The hill further allows a person
to bring a avil action against a school board or school district, a municipality, or a state agency for
violating this section. The court may grant “appropriate relief."

Prepared by: Joan M. Kasson/, Phone 465-5370

Division Atlorney General's Office \ Date/Time 3/2_SZQCL9:33 AM
Approvod by Commissioners Bruce M. Botelho, Attorney General
Agency c/ Department of Law
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FISCAL NOTE

STATE OF ALASKA BILL NO. CSHB387(HES)
2000 LEGISLATIVE SESSION

ANALYSIS CONTINUATION

The Department of Law isunable to quantify the increased costs to the state that are likely to arise from
passage of this legislation, but anticipates they will occur in the following areas:

Increased prisoner litiggin: Prisoners are a very litigiouss group, and itis not unusual for them to “fird
religion” while Incarcerated, and claim those beliefs are connected toa new or traditional religion, The
Inmates then wish to engage In religious practices or rituals that can cause serious security and
administrative problems. Passage of this legislation will provide them with a new state remedy to
pursue this type of litigationand experience Indicates they will do so.

Increased time todefend cases: This hill potentially alters the standard the state must meet to justify
the burden on an Individual"s religion. The state must show a compelling governmental interest, and
use the least restrictive means when itsubstantially burdens religion. This Isthe most demanding test
kn”wn In constitutional law. Cases will be more difficult to defend, requiringmore legal resources.

Employee accommodation costs: This billwould apply to the state as an employer. The high standard
of compelling governmental interest couid require the state to provide more accommodation for
employees™ religious keliefs. These accommodations may come ata financial cost.

Damagos: Under existing law, Individuals who sue the stale claiming their right to free exercise of
religion has been infringed cannot seek damages from the slate and have only limited ability to get
damages from state officials under federal law. This billmay create a new civil action for damages,
because damages are not specifically excluded from the appropriate relief the court may award.
Providing for an award of damages may encourage more litigation In thisarea. At a minimum, itwill
make suits more time consuming and complicated, as the damages will have tobe evaluated. The
more significant fiscal Impact, however, would be the damages themselves, should a plaintff prevail.
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Revision Dale/Time (Note if correction) Dept. Affected All
Title *An Act prohibiting governmental entities. BRU

including .... from restricting a person's Iree exercise of religion.* Component

Sponsor Representative Croft
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Note: Amounts do not include inflation unless otherwise noted below.
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Travel

Contractual
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Equipment
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Grants & Claims
Miscellaneous

TOTAL OPERATING

CAPITAL EXPENDITURES
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FUND SOURCE (Thousands of Dollars)
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1003 GF Match
1004 GF
1005 GF/Program Receipts
1037 GF/Mental Health
Other (Specify Type)
TOTAL
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POSITIONS
Full-time
Part-time
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ANALYSIs:  (Attacha separate page itnecessary)
HB 387 prohibits a school board or school district, a municipality, or a stale agency from restricting a
person's free exercise of religion unless the restriction is in the form of a rule of general applicability
and does not intentionally discriminate against religion or among religions, and application of the
restriction to the person is essential to further a compelling government interest and is the least
restrictive means of furthering that compelling government interest. The bill further allows a person to
bring a civil action against a school board or school district, a municipality, or a state agency for
violating this section. The court may grant a declaratory judgment, an injunction, or damages.

Under existing law, individuals can and do sue the State of Alaska claiming their right to free exercise
of religion has been infringed. However, they cannot seek damages from the state and
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FISCAL NOTE

STATE OF ALASKA BILL NO. HB387
2000 LEGISLATIVE SESSION

ANALYSIS CONTINUATION

have only limited ability to get damages from state officials under federal law. This bill would create a
new civil action for damages.

Providing for an award of damages may encourage more litigation in this area. At a minimum, it will
make suits more time consuming and complicated, as the damages will have to be evaluated. The more
significant fiscal impact, however, would be the damages themselves, should a plaintiff prevail. What

the actual amount might be, or which agencies might be sued, cannot be predicted.
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