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P.O. Box (>70100 
Cluij’iuk. Alaska 005f>7 
Phone (907) 694-4958 
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MEMORANDUM

TO: R epresen tative  Scott O gan, C hairm an
H ouse  R esources C om m ittee

FROM: Senator Rick Halfor'

DATE: M ay 12,1999

SUBJECT: R equest to Schedule SB 171
Fishery D ata; M cNeil R iver R efuge

I req u est th a t you  schedule  SB 171 for a hearin g  in  the H ouse  R esources 
C om m ittee  a t the earliest possible date. The Senate passed  SB 171 by  a vo te  of 
20-0. P lease do  n o t hesitate  to contact m e, or m y staff, if y ou  h av e  an y  questions.
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gUatfka ls>tate Hegistfature 
S e n a t e

RICK

H A L F O R D
Stale Capitol 

Juneau. Alaska 
99801-1182 

Plume (907) ■465-4958 
Fax (907) 465-4928

P.O. Box 670190 
Chugiak. Alaska 99567 
Phone (907) 694-4958 
Fax 1907) 694-0549

600 E. Railroad Avenue 
Wasilla. Alaska 99654 
Phone (907) 376-4958

S p o n s o r  S ta tem en t 
S ena te  B i l l  171

Senate Bill 171 w as in troduced  at the request o f the A laska D epartm ent o f  Fish  
and G am e (ADF&G). SB 171 am en d s A S 16.05.815 to a llow  the ADF&G to share  
records docum enting com m ercial fish ery  land ings, fish  b u yin g  and p rocessin g  
activ ities w ith in  A laska. These am en d m en ts a llow  transfer o f this inform ation to 
the C om m ercial Fisheries Entry C om m ission  (CFEC), A laska Fisheries 
Inform ation N etw ork  (AKFIN), N ation al M arine Fisheries Service (NM FS) and  
N ation al O ceanic and A tm ospheric A dm in istration  (N O A A ).

In add ition , provisions included  in the bill w o u ld  ensure that state selected  land  
w ith in  the M cN eil River W ildlife refuge be free o f encum brance or unauthorized  
use at tim e o f transfer.
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STATE OF ALASKA 
1999 LEGISLATIVE SESSION
Revision Date:

Title:

FISCAL NOTE
BILL NO. SB171

Fishery Data; McNeil River Refuge

Dept Affected: Natural Resources 

BRU: Land Development

Component: Land Development

Sponsor:

Requestor:

Sen. Halford

(S) RES

Expenditures/Revenues (In flation not included un less omerw ise noted below)

Component Serial No. 

(Thousands of Dollars)

#431

OPERATING EXPENDITURES FY2000 FY2001 FY2002 FY2003 FY2004 FY20C5

PERS'OTIATbTOICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS. CLAIMS
MISCELLANEOUS

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES 0.0 0.0 0.0 0.0 0.0 0.0

CHANGE IN REVENUES ( fu n d  c o d e ) 0.0 0.01 0.0 0.0 0.0 0.0

FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts 
1037 GF/Mental Health 
Other (Specify Type)

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY99) cost: 5 none

POSITIONS

FULL-TIME 0 0 0 “ o1 0 0

PART-TIME 0 0 0 0 0 0

TEMPORARY o| 0 0 0 0 0

ANALYSIS: (Attach a separate page if necessary)

No fiscal impact associated with implementation of this legislation.

^  s '
Preoared bv: Jane Anavik. D i r e c t o r ^ ^ ^ ^ ' Phone : 269-8501

--------------------------- 7 — s '
Division: Land -  c s ' Date: 10-May-99

Approved by Commissioner: c ^
John Shively — 7 ^ 7  i Date:

Agency: Natural R e s o u rc e s ^  e ~ z s ' y

PREPARER TO PROVIDE A LL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE 
For further distribution information call the Governor's Legislative Office

sbt 71.xls
Printed: 5/10/99 1:44 PM Page 1 of 1
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S T A T E  O F  A L A S K A

•' 1996 LEGISLATIVE SESSION

FISCAL NOTE i
BILL NO. SB  1 7 1

Revision D a t e : _____________________________________________________Dept. Affected:  Fish and Game__________
Title: Relating to the release of certain records and reports r BRU: Commercial Fisheries (Limited ) Entry Commission

ADF&G: transfer of land within McNeil River State Gam Component: Limited Entry Program Administration
Sponsor: Senator Halford  ____________
Requester: Senate Resources_______________________ COMPONENT SERIAL NO.  0471_____
Expenditures/Revenues___________________________________  (Thousands of Dollars)
OPERATING EXPENDITURES FY 2000 FY 2001 FY 2002 FY 2003 FY 2004 FY 2005
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND& STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0
CAPITAL EXPENDITURES
CHANGE IN REVENUES( )
FUND SOURCE____________________________________ _ _ _ _ _ __________________ (Thousands of Dollars!
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1006 GF/MHTIA 
Other

0.0 0.0 0.0 0.0 0.0 0.0

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY96) cost: S  0 .0
POSITIONS
FULL-TIME
PART-TIME
TEMPORARY
ANALYSIS: (Attach a separate page if necessary.)

No fiscal impact.

Prepared By: Roger Kolden_____________________________________ ______________________________ Phone: ________ 790-6950
Agency: Commercial Fisheries (Limited) Entry Commission__________________________________ __ Date: ________ 0 5 /0 7 /9 9

Approved by Commissioner: Mary McDowell
id) Entry Cortftjhission _Agency: Commercial Fisheries (Limited) Entry Commission______________________________________ Date:

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR’S LEGISLATIVE OFFICE ' /
For further distribution information call the Governor's Legislative Office

(Rev 10/94) 95fisno.xls/DBR P a g e  1 of



STATE OF ALASKA

1999 LEGISLATIVE SESSION

FISCAL NOTE •
BILL NO. SB 171

Revision Date/Time (Note if correction)  ______________________Dept. Affected Fish and Game_______
Title FISHERY DATA; MCNEIL RIVER REFUGE_____________ BRU Commercial Fisheries_______________

________________________ Component Headquarters Fisheries Management
Sponsor Senator_Halford________________________________________ __________________________________________________
Requester Senate Resources_____________________________________ Component Serial No. 2171

Expenditures/Revenues______________ _________________________ (Thousands o f D o lla r s )________________________
Note: Amounts do no‘  include inflation unless otherwise noted below.
OPERATING EXPENulTURES FY 2000 FY 2001 FY 2002 FY 2003 FY 2004 FY 2005
Personal Services 0.0 0.0 0.0 0.0 0.0 0.0
Travel 0.0 0.0 0.0 0.0 0.0 •0.0
Contractual 0.0 0.0 • 0.0 0.0 0.0 0.0
Supplies 0.0 0.0 0.0 0.0 0.0 0.0
Equipment 0.0 0.0 0.0 0.0 0.0 0.0
Land & Structures 0.0 0.0 0.0 0.0 0.0 0.0
Grants & Claims 0.0 0.0 0.0 0.0 0.0 o.O
Miscellaneous 0.0 0.0 0.0 0.0 0.0 0.0

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES 0.0 0.0 0.0 0.0 0.0 0.0

CHANGE IN REVENUES ( ) 0.0 0.0 0.0 0.0 0.0 0.0
FUND SOURCE  (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts 
1037 GF/Mental Health 
Other (Specify Type)

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estimate o f any current year (FY99) cost: 0.0
POSITIONS
Full-time
Part-time
Temporary
ANALYSIS: (Attach a separate page if necessary)

Prepared by Doug Mecum, Director_____________________________________________  Phone 465-4210
Division Division of Commercial Fisheries_________ „    Date/Time 05/10/99
Approved by Commissioner Frank Rue Z E E  cr>s\ —  Date 5/10/99
Agencv Alaska Department of Fish and Game /•"Agency Alaska Department of Fish and Game

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For further distribution information, call the Governor's Legislative Office

(Rev 10(98) 991nform xls/OMB Page 1 Of 1



NEED FOR AND PURPOSE OF AM ENDM ENTS TO AS 16.05.815
Alaska D epartm en t o f  Fish and  Gam e 

M ay 4, 1999

The Department o f  Fish and Game (ADF&G) has been advised by the Department of 
Law (DOL) to amend AS 16.05.815, Confidential nature o f  certain records. The records 
subject to these amendments are individual records documenting commercial fishery 
landings (fish tickets) and records documenting fish buying and processing activities 
within Alaska.

The amendments accomplish four purposes.
» First, they clarify the authority o f the ADF&G to release confidential fish data to the 

Commercial Fisheries Entry Commission (CFEC.)
• Secondly, the amendments clarify that the CFEC may also release confidential data to 

entities listed in this statute.
• Thirdly, the Alaska Fisheries Information Network (AKFIN) is added to the list o f 

entities with which the ADF&G and the CFEC may share confidential fish ticket and 
fish purchasing data.

• Fourthly, the amendments authorize CFEC and ADF&G to release confidential data 
to the National Marine Fisheries Service (NM FS) and the National Oceanic and 
Atmospheric Administration (NOAA) for use in the enforcement o f state and federal 
fisheries laws.

It has been assumed until the recent advice from DOL that the individual records referred 
to earlier could be provided to AKFIN, NMFS and NOAA. Subsequent to receipt o f the 
opinion from DOL, ADF&G and CFEC have stopped providing data to these agencies 
pending a resolution of the confusion.

The NMFS is currently required to seek court orders to release confidential data into the 
court record. NMFS is now requesting authorization by statute to use confidential data in 
court cases regarding fisheries violations without the administrative burden of securing a 
court order for the use o f the data.

COMMERCIAL FISHERIES ENTRY COMMISSION:

CFEC is the biggest user o f ADF&G's fish ticket information collected under AS 
16.05.815. However, CFEC is not named in the statute as an organization authorized to 
receive the confidential records.

CFEC takes the ADF&G computerized fish ticket data and adds several enhancements 
for their needs. These include a gross earnings estimate for each item on the fish ticket 
file and the vital information on the permit holder who recorded the landing (name, 
address, residency, etc.). They can also add information on the vessel and vessel owner
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from their vessel license files when needed for particular analyses or reports. In addition, 
CFEC takes fish ticket information on the halibut fishery that are processed by the 
International Pacific Halibut Commission, converts these data to a common format, and 
merges the data into ADF&G's fish ticket data, adding other enhancements.

CFEC's enhanced fish ticket files are sometimes called "gross earnings" files. These 
enhanced files allow the commission to produce a wide range o f reports on the 
participants in a fishery, the vessels used, and the earnings o f  participants. The data can 
also be used to estimate the number o f participants and the commercial fishing gross 
earnings o f  persons from different Alaska communities. Such reports (in non- 
confidential formats) are requested by communities and are used for economic 
assessments o f  different fishery projects. Examples o f such reports can be viewed by 
visiting the CFEC Internet site at www.cfec.state.ak.us.

In the past, CFEC has provided confidential data to the North Pacific Fishery 
M anagement Council and its staff, and the extended jurisdiction section of ADF&G. 
ADF&G have also used CFEC’s data files for analyses o f commercial fishing histories 
and dependencies o f persons fishing in Glacier Bay National Park. CFEC has also 
provided data to the Alaska Department o f Public Safety and the Alaska Department o f 
Revenue so that they can perform their auditing and enforcement duties.

CFEC also uses other ADF&G confidential data collected under AS 16.05.815 such as 
the Commercial Operators Annual Reports. CFEC is not aware o f  providing such data to 
any authorized users under AS 16.05.815.

A L A SK A  FISHERIES INFORM ATION N ETW O R K :

AKFIN is the Alaska region fisheries data collection arm o f the Pacific States Marine 
Fisheries Commission (PSMFC). The PSMFC is an interstate commission authorized by 
Congress in 1947. It does not have regulatory or management authority, but serves as a 
forum for discussion on fisheries issues that affect its member states. These include 
Alaska, Idaho, Washington, California, and Oregon. PSMFC also provides data 
collection and processing and other contractual services to its member states.

The governing body o f PSMFC is composed o f  three voting representatives ffom each 
member state. Alaska’s three seats have traditionally been held by a member o f the 
Alaska Legislature, a representative o f the commercial fishing industry, and a 
representative o f  ADF&G. Presently the individuals holding these respective seats are 
Senator Georgianna Lincoln, Dale Kelley ffom the Alaska Trollers Association, and 
David Benton, Deputy Commissioner o f ADF&G. Senator Loren Leman has also been 
an Alaskan representative on the PSMFC.

The National Marine Fisheries Services provides funding for AKFIN. AKFIN in turn 
contracts with the ADF&G to collect and pr.ovide data to AKFIN. The AKFIN contract 
with ADF&G is approximately S I.3 million annually. This funding supports the

http://www.cfec.state.ak.us
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following activities: analysis o f information on the bycatch in groundfish fisheries o f 
prohibited species such as salmon; management o f  the fish ticket database for state 
harvests o f groundfish and crab; dock sampling o f  state groundfish catches; 
modernization o f old databases o f groundfish and crab catch data; and dock sampling o f 
Bering Sea crab fishery. In order for ADF&G to share the information collected under 
the terms o f its contract with AKFIN, statutory authority to share fish ticket data with 
AKFIN is needed.

NMFS LAW ENFORCEMENT:

Marine fisheries law enforcement personnel in Alaska are vastly overextended. To 
alleviate this problem, state and federal law enforcem ent personnel are cross-deputized 
enabling them to enforce each other’s regulations. This increases the state's ability to 
m an ag e rs  resources while incurring no additional costs. While state officers have easy 
and complete access to confidential federal fisheries information for enforcing fisheries 
law, federal officers are not extended that same privilege. Whenever federal officers need 
to present confidential state fish ticket information in court in order to make a case; they 
must first get a court order approving the release into the public domain o f confidential 
data. This requires excessive staff time and drains agency resources. Authorizing NMFS 
law enforcement personnel access to use o f  this data helps prevent criminals ffom 
illegally harvesting Alaskan resources.



flTTY GEN O F F I C E  J UNEAU I D : MAY 0 6  ‘ 9 9  1 3 : 5 0  N o . 0 0 9  P . 0 2

MEMORANDUM State of Alaska
Department of Law

to: E a r l  K r y g i a r  bate: M ay  6 , 1 9 9 9
A l a s k a  D e p a r t m e n t  o f  F i s h  a n d  G am e
D i v i s i o n  o f  C o m m e r c i a l  F i s h e r i e s  p il e n o .: 6 6 3 - 9 0 - 0 1 2 6

M a n a g e m e n t  a n d  D e v e l o p m e n t
TELEPHONE NO.: 4 6 5 - 3 6 0 0

fro m : S t e p h e n  M . W h i t e  su b je c t : R e l e a s e  o f
A s s i s t a n t  A t t o r n e y  G e n e r a l  c o n f i d e n t i a l  i n f o
N a t u r a l  R e s o u r c e s  S e c t i o n  f o r  f e d e r a l
D e p a r t m e n t  o f  L a w  e n f o r c e m e n t  a c t i o n s

Y o u  h a v e  a s k e d  u s  t o  r e v i e w  t h e  a d v i c e  g i v e n  b y  A s s i s t a n t  

A t t o r n e y  G e n e r a l  L a r r i  S p e n g l e r  c o n c e r n i n g  t h e  D e p a r t m e n t  o f  F i s h  
a n d  G a m e ' s  r e l e a s e  o f  c o n f i d e n t i a l  i n f o r m a t i o n  t o  t h e  N a t i o n a l  

M a r i n e  F i s h e r i e s  S e r v i c e  ( " N M F S " )  o r  t o  s t a f f  o f  t h e  N o r t h  P a c i f i c  

F i s h e r y  M a n a g e m e n t  C o u n c i l  ( "N P F M C " ) .  Y o u  s t a t e d  t h a t  

M s . S p e n g l e r ' 8  a d v i c e  a p p e a r s  t o  r e s t r i c t  t h o s e  f e d e r a l  a g e n c i e s  

a n d  e m p l o y e e s  f r o m  u s i n g  t h a t  i n f o r m a t i o n  i n  e n f o r c e m e n t  a c t i o n s .

I n  a  1 9 8 9  m e m o ra n d u m , M s . S p e n g l e r  a d v i s e d  t h a t  f i s h  

t i c k e t  d a t a ,  a n d  o t h e r  i n f o r m a t i o n  t h a t  i s  m a d e  c o n f i d e n t i a l  b y  

A S  1 6 . 0 5 . 8 1 5 ,  m a y  b e  r e l e a s e d  t o  n m f s  a n d  NPFM C p r o f e s s i o n a l  s t a f f  

i f  t h e y  a g r e e  t o  m a i n t a i n  t h e  c o n f i d e n t i a l i t y  o f  t h a t  i n f o r m a t i o n .  

S h e  s t a t e d ,  h o w e v e r ,  t h a t  i f  t h o s e  f e d e r a l  a g e n c i e s  o r  t : t a f f  

m e m b e r s  w i s h  t o  u s e  c o n f i d e n t i a l  i n f o r m a t i o n  i n  a  p u b l i c  

e n f o r c e m e n t  a c t i o n ,  t h e y  w o u ld  n e e d  t o  o b t a i n  t h e  i n f o r m a t i o n  
t h r o u g h  a  c o u r t  o r d e r .

A f t e r  r e v i e w i n g  M s . S p e n g l e r ' s  a d v i c e ,  w e c o n c l u d e  t h a t  
i t  i s  c o r r e c t .
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E a r l  K r y g i e r  M a y  6 ,  1 9 9 9
A l a s k a  D e p a r t m e n t  o f  F i s h  & G am e P a g e  2

T h e r e  a r e  tw o  w a y s  t h a t  NMFS a n d  NPFMC p r o f e s s i o n a l  s t a f f  

m a y  o b t a i n  f i s h  t i c k e t  a n d  o t h e r  i n f o r m a t i o n  m a d e  c o n f i d e n t i a l  b y  

A S  1 6 . 0 5 . 8 1 5 .  F i r s t ,  u n d e r  s u b s e c t i o n  ( a ) ( 1 )  o f  A S  1 6 . 0 5 . 8 1 5 ,  t h e y  

m a y  b e  g i v e n  t h e  i n f o r m a t i o n  i f  i t  i s  r e q u i r e d  f o r  p r e p a r i n g  a n d  

im p l e m e n t i n g  N PFM C  f i s h e r y  m a n a g e m e n t  p l a n s  w i t h i n  t h e  e x c l u s i v e  

e c o n o m i c  z o n e .  H o w e v e r ,  b e f o r e  t h e  i n f o r m a t i o n  m a y  b e  g i v e n  u n d e r  
t h a t  s u b s e c t i o n ,  t h e  f e d e r a l  a g e n c i e s  m u s t  e n t e r  i n t o  a n  a g r e e m e n t  

w i t h  ADF& G  u n d e r  w h i c h  t h e  a g e n c i e s  a g r e e  t o  m a i n t a i n  t h e  

c o n f i d e n t i a l i t y  o f  t h e  i n f o r m a t i o n .  A S  1 6 . 0 5 . 8 5 1 ( a ) .

S e v e r a l  m o n t h s  a g o ,  w e h e l p e d  ADF& G  d r a f t  a  

c o n f i d e n t i a l i t y  a g r e e m e n t  t h a t  w o u ld  a l l o w  i t  t o  r e l e a s e  f i s h  

t i c k e t  d a t a  t o  NM FS a n d  NPFM C p r o f e s s i o n a l  s t a f f .  I t  i s  m y 

u n d e r s t a n d i n g  t h a t  t h e  f e d e r a l  a g e n c i e s  h a v e  n o t  y e t  s i g n e d  t h e  
a g r e e m e n t .  I n  t h e  m e a n t im e ,  a n y  r e l e a s e  o f  f i s h  t i c k e t  d a t a  o r  

o t h e r  i n f o r m a t i o n  m a d e  c o n f i d e n t i a l  b y  AS 1 6 . 0 5 . 8 1 5  t o  t h e  f e d e r a l  

a g e n c i e s  o r  t h e i r  s t a f f  w o u ld  b e  v i o l a t i o n  o f  l a w  a n d  w o u ld  c r e a t e  

p o t e n t i a l  l i a b i l i t y  f o r  t h e  s t a t e .  T h e  ADF&G e m p lo y e e s  w h o  r e l e a s e  

t h e  i n f o r m a t i o n  w o u ld  b e  v i o l a t i n g  t h e  l a w ,  n o t  t h e  f e d e r a l  

a g e n c i e s  o r  e m p l o y e e s  w h o  r e c e i v e  i t .

E v e n  i f  t h e  c o n f i d e n t i a l  i n f o r m a t i o n  w e r e  g i v e n  t o  t h e  

f e d e r a l  a g e n c i e s  u n d e r  a  s i g n e d  c o n f i d e n t i a l i t y  a g r e e m e n t ,  we d o  

n o t  b e l i e v e  t h a t  i t  c o u l d  b e  U 3 e d  i n  a  p u b l i c  e n f o r c e m e n t  a c t i o n .  

We a s s u m e  t h a t ,  t o  u s e  t h e  i n f o r m a t i o n  i n  t h a t  m a n n e r ,  t h e  f e d e r a l  

a g e n c i e s  w o u l d  b e  i n t r o d u c i n g  i t  a s  e v i d e n c e  i n  a  c r i m i n a l  
p r o s e c u t i o n .  T h e  i n f o r m a t i o n  w o u ld  b e c o m e  a  p u b l i c  r e c o r d ,  a n d  i t s
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c o n f i d e n t i a l i t y  w o u ld  b e  c o m p r o m i s e d .  I n  o t h e r  w o r d s ,  t h e  f e d e r a l  

a g e n c i e s '  u s e  o f  t h e  i n f o r m a t i o n  i n  a n  e n f o r c e m e n t  a c t i o n  w o u ld  

v i o l a t e  t h e  c o n f i d e n t i a l i t y  a g r e e m e n t  u n d e r  w h i c h  i t  w a s  o b t a i n e d .

T h e  s e c o n d  w a y  t h a t  t h e  f e d e r a l  a g e n c i e s  o r  t h e i r  s t a f f  

m a y  o b t a i n  c o n f i d e n t i a l  i n f o r m a t i o n  i s  t h r o u g h  t h e  f i l i n g  o f  a  

l e g a l  a c t i o n  t h a t  r e s u l t s  i n  a  c o u r t  o r d e r  d i r e c t i n g  ADF&G t o  
r e l e a s e  t h e  i n f o r m a t i o n .  We b e l i e v e  t h a t  a  c o u r t  w o u ld  n o t  i s s u e  

s u c h  a n  o r d e r  u n t i l  p e r s o n s  w h o  h a v e  a n  i n t e r e s t  i n  k e e p i n g  t h e  
i n f o r m a t i o n  c o n f i d e n t i a l  a r e  n o t i f i e d  a n d  g i v e n  a n  o p p o r t u n i t y  t o  

a d v o c a t e  t h a t  r e s u l t .

I n f o r m a t i o n  g a i n e d  t h r o u g h  a  c o u r t  o r d e r  w o u ld  n o t  b e  

b o u n d  b y  a  c o n f i d e n t i a l i t y  a g r e e m e n t .  T h a t  i s  b e c a u s e  t h e  

B u b s e c t i o n  w h i c h  a l l o w s  f o r  c o u r t  o r d e r s  -  A S  I S . 0 5 . 8 1 5 ( a ) ( 4 )  -  i s  

n o t  o n e  o f  t h e  s u b s e c t i o n s  t h a t  i s  c o v e r e d  b y  t h e  r e q u i r e m e n t  f o r  

a  c o n f i d e n t i a l i t y  a g r e e m e n t .  S e e  A S  1 6 . 0 5 r. 8 1 5  ( a )  . T h e r e f o r e ,  

i n f o r m a t i o n  g a i n e d  i n  t h i s  m a n n e r  c o u l d  b e  i n t r o d u c e d  a s  e v i d e n c e  

i n  a  c r i m i n a l  e n f o r c e m e n t  a c t i o n .  I n d e e d ,  t h i s  i s  t h e  o n l y  w a y  

t h a t  t h e  f e d e r a l  a g e n c i e s  m a y  o b t a i n  f i s h  t i c k e t  o r  o t h e r  

i n f o r m a t i o n  c o v e r e d  b y  A S  1 6 , 0 5 . 8 1 5  a n d ,  w i t h o u t  v i o l a t i n g  a  

c o n f i d e n t i a l i t y  a g r e e m e n t ,  u s e  i t  f o r  t h a t  p u r p o s e .

P l e a s e  c o n t a c t  me i f  y o u  h a v e  a n y  q u e s t i o n s  a b o u t  t h i s

a d v i c e .

S M W :p rm

1:\whlC«a\m6mos\kryi9r-confldencialicy



CHENiK RIVER INHOLDING - MCNEIL RIVER STATE GAME REFUGE 

SENATE RESOURCES COMMITTEE SUMMARY

SB 171

• On November 10, 1998 the Department of Natural Resources (DNR) issued a notice 
finding and decision, ADL 225906, regarding the issuance of concurrence to the US 
Bureau of Land Management (BLM) for a lease of state selected lands at Chenik 
Head within the boundaries of the McNeil State Game Refuge.

• The Senate Resources Committee received numerous copies of letters sent to DNR 
objecting to the proposed issuance of a lease for a commercial enterprise within the 
Refuge.

• The Senate Resources Committee held two hearings concerning this issue on 
February 17 and March 3, 1999.

• The Committee was advised that BLM will not issue a lease unless the State agrees 
and the decision to approve the lease issued by DNR has not been finalized.

• The Alaska Department of Fish and Game (ADF&G) has, in the past, consistently 
opposed the issuance of a lease for this commercial facility within the Refuge. 
ADF&G has not conducted the assessment and findings required by the existing 
Management Plan for the refuge which is required before any commercial facility 
can be approved within the Refuge.

• On March 11,1999 Committee Chair Senator Halford wrote a letter to DNR and 
ADF&G expressing concern about the proposed approval of the lease and the 
potential bad precedent set by this action which would essential reward an illegal 
trespasser.

• On April 14, 1999 Senator Halford received a letter from ADF&G Commissioner Rue 
stating that the Department was going to initiate a needs assessment for a 
commercial facility within the refuge.

• On April 26, 1999 BLM sent a letter to Michael McBride and an official Notice to 
Cease and Desist and advised him that he was continuing an unauthorized use of 
public lands in violation of the law and that he should immediately cease 
commercial recreational use of the land.

• The Committee also received a copy of an April 23, 1999 internal BLM memo which 
outlines their indic<-fr ' course of action regarding the lease. This memo indicated 
that no final action wou.H be taken until the state declared its position.



The Committee also received a copy of a BLM briefing memo for the Alaska 
Congressional delegation dated April 21, 1999.

The Senate Resources Committee is advised that DNR is waiting for a final 
recommendation from ADF&G after which time a final decision will be made 
concerning the state's position regarding the proposed lease.

Public concerns have been expressed that this lease will eventually be issued once 
the legislature adjourns despite clear opposition from the field staff within the Alaska 
Department of Fish and Game.



Official Business

g la tfka  £?tate Hegtslature 

S e n a t e

M arch  11,1999

RICK

H A L F O R D
State Capitol 

Juneau. Alaska 
99801-1182 

Phone (907) 465-4958 
Fax (907) 465-4928

P.O. Box 670190 
Chugiak. Alaska 99567 
Phone (907) 694-4958 
Fax (907) 694-0549

600 E. Railroad Avenue 
Wasilla. Alaska 99654 
Phone (907) 376-4958

C om m issioner F rank  R ue
A laska D ep artm en t o f Fish a n d  G am e
P.O. Box 25526
Juneau , A laska 99802-5526

C om m issioner John Shively  
A laska D ep artm en t of N a tu ra l R esources 
400 W illoughby  A v en u e  
Juneau , A laska 99801-1724

D ear C om m issioners,

This le tte r is in follow  u p  to the Senate R esources C om m ittee  rev iew  of the 
p ro p o sed  B ureau of L and  M anagem en t (BLM) lease o f s ta te  selec ted  land  w ith in  
the M cNeil S tate G am e R efuge. A fter th o ro u g h  exam ination  o f the h is to ry  o f the 
long-term  u n au th o rized  use  o f the land  in qu estio n  a n d  com plete  rev iew  of the 
substan tia l d o cu m en ta tio n  p ro v id e d  by b o th  o f y o u r agencies, I find  no  reaso n  o r 
p ro ced u ra l allow ance o n  w h ich  to base a best in te re s t find ing  for the req u ired  
906k concurrence.

The fo llow ing is a su m m a ry  o f the facts p re sen ted  to the R esources C om m ittee:

• M r. M cBride has b een  in  trespass on  the land  since 1978.
• D uring  tha t tim e th e re  w as no p erm ission  g ra n te d  for the use o f the land .
• M r. M cBride im p ro v ed  the facilities on  the lan d  ov er tim e, in c lu d in g  the 

b u ild in g  of m u ltip le  p e rm a n en t s truc tu res.
• M r. M cBride u sed  the lan d  for a com m ercial en te rp rise  an d  d e riv ed  

su b stan tia l p e rso n a l gain  w ith o u t co m p en sa tin g  an y  s ta te  o r federal agency  
for its use.

• The BLM classified M r. M cB ride's use o f the lan d  as u n au th o rized .
• ADF&G staff rep ea ted ly  ad v ised  ag ainst the creation  of a p riv a te  in -ho ld ing  

w ith in  the  refuge.
• D N R p rev io u sly  d en ied  a 906k concurrence req u ested  by  the BLM.



• D N R  d ep artm en ta l o rd e rs  #134 an d  137 ad v ise  again st the acceptance of an y  
lan d  transfer w ith  an  o u ts tan d in g  u n a u th o riz e d  use.

« BLM has specific rem ed ies to deal w ith  u n au th o riz ed  use as ou tlined  in 43 
CFR, C h ap te r 2.

W hile I ap p rec ia te  y o u r d e p a r tm en ts ' p a rtic ip a tio n  an d  candor in the hearings 
w e conducted , I am  g rea tly  d iscom forted  th a t this issue w as a llow ed  to p rog ress 
as far as it had . The c ircum stances su rro u n d in g  this issue seem  to w a rran t yo u r 
exam ination  o f the m otives a n d  m eth o d s em p lo y ed  an d  h o w  they  can be 
justified  w ith in  y o u r d ep a rtm en ta l policy  an d  p ro ced u res .

I h av e  enclosed  the m in u tes  from  the S enate  R esources C om m ittee  hearings 
co n d u cted  on F eb ru ary  17 an d  M arch 3 ,1999 , for y o u r review . It w as ap p a ren t 
in  the  com m ittee  d iscussion  th a t final issuance of the DN R, D ivision of Land 
F ind ing  a n d  D ecision ADL 225906 w o u ld  be in  v io la tion  of the regu la tions 
g o v e rn in g  the  m an ag em en t of the refuge, the s ta tu to ry  obligations for 
com petitive  b id  an d  the C o nstitu tiona l ob liga tion  to equal access.

The facts p o in t o u t on ly  one fair an d  responsib le  rem ed y  to this g laring  
u n a u th o riz ed  use of s ta te  selected  land . I u rg e  y o u  to d en y  the requested  906k 
lease concurrence, fo rm ally  req u est th a t BLM rem ove the facility in  trespass an d  
then  accep t transfer o f the lan d  to the s ta te  free o f encum brance.

As the M cN eil S tate G am e R efuge is a leg isla tively  designa ted  area, I am  
fo rm ally  req u estin g  th a t yo u  keep m e in fo rm ed  o f an y  fu rth er action or decisions 
reg a rd in g  this m atter; in c lu d in g  any  co nsidera tion  of a change in the 
m an ag em en t p lan  or o f a find ing  p e rta in in g  to com m ercial facilities. Seeing the 
issue th ro u g h  to a fair an d  responsib le  conclusion  rem ains a p rio rity  of the 
S enate R esources C om m ittee.

S incerely,

 S '  —
RICK H A LFO RD

R H :bw h

cc S enate  R esource C om m ittee  m em bers 
P a t Pourcho t, Legislative D irector 
Bruce Botelho, A tto rn ey  G eneral

enclosures





/ TONY KNOWLES, GOVERNOR

APR 2 0 1999
DEPARTMENT OF FISH  AND GAME P.O. BOX25526  

JUNEAU, ALASKA 99802-5526 
PHONE: (907) 465-4100 
FACSIMILE: (907) 465-2332OFFICE OF THE COMMISSIONER

April 14, 1999

The Honorable Rick Halford 
Chairman, Senate Resources Committee 
Alaska State Legislature 
State Capitol, Room 121 
Juneau, AK 99801-1182

Dear Senator Halford:

In response to your March 11 letter concerning the proposed Bureau of Land Management lease 
of state selected land within the McNeil River State Game Refuge, I am providing the following 
information. Prior to making a Final recommendation to the Department of Natural Resources, 
the Alaska Department of Fish and Game plans to conduct a needs assessment for a commercial 
facility in the refuge. In accordance with the Refuge Management Plan, the assessment will 
determine (1) whether a need exists for a permanent commercial facility in the refuge to facilitate 
the department's brown bear viewing program, and (2) whether the refuge and sanctuary 
management goals are better served with a commercial facility than without.

The needs assessment will be conducted with ample opportunity for the public to participate. In 
addition to the questions listed above, other topics to be addressed during the process will 
include siting and operational criteria for any type of commercial facility in the refuge. If our 
assessment determines that there is ample justification for the brown bear viewing program to be 
supplemented by a commercial facility, I will issue the required finding of fact and the 
department will develop appropriate terms and conditions for a commercial facility. At that 
point the Department of Natural Resources would develop and implement a competitive process 
to select a vendor.

I share your concern about legalizing unauthorized use of state selected lands with after-the-fact 
approvals. I will keep you informed of our progress.

Sincerely,



TONY KNOWLES, GOVERNOR

a 400 WILLOUGHBY AVENUE 
JUNEAU. ALASKA 99801-1796 
PHONE: (907) 465-2400
FAX: (907) 465-3686

a  3601 CSTREET . SUITE 1210
ANCHORAGE. ALASKA 99503-5921 
PHONE: (907 )269-8431
FAX: (9 07 )269 -8918

The Honorable Rick Halford 
Alaska State Legislature 
State Capitol, Room 121 
Juneau, Alaska 99801-1182

Re: Chenik Institute

Dear Senator Halford:

Thank you for providing me a copy of the meeting notes from the two committee hearings 
regarding the Chenik Institute. I appreciate your taking the time to provide me with your 
thoughts and recommendations on the proposed letter o f concurrence for this use o f state selected 
land. At the present time my staff is reviewing public comments on this topic and working with 
personnel in the Department o f Fish and Game to coordinate our response to the Federal Bureau 
o f Land Management.

I believe Commissioner Rue has written you regarding the process we are using to reach a 
decision. I will provide you with a copy o f this decision as soon as it is available. Please feel free 
to contact me if you wish to discuss this matter further in the interim.

cc: Frank Rue, Commissioner, ADF&G
Jane Angvik, Director, Division ofLand 
Rick Thompson, Division ofLand

CTS“ A99031701LA

c rp r
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DEPARTMENT OF NATURAL RESOURCES

OFFICE OF THE COMMISSIONER

April 21, 1999
J

"Develop, Conserve and Enhance Natural Resources for Present and Future Alaskans"



United States Department o f the Interior
BUREAU OF La ND MANAGEMENT 

ANCHORAGE FIELD OFFICE 
6881 Abboir Loop Road 

ANCHORAGE, ALASKA 99507

AA-74592 (2920) 
(041) ks

NOTICE TO CEASE AND DESIST APR 2 6 1839

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

Michael P. McBride 
Kachemak Bay Wilderness Lodge 
P. 0 . Box 956 
Homer, AK 99603

Dear Mr, McBride:

.The B ureau ofLand Management has investigated and concluded th a t you are 
using the public lands located in Seward Meridian, T. 11 S., R. 29 W., Secs. 22 and 
23 without authorization. You have constructed permanent structures and have 
been using the public lands for commercial purposes. This is in violation of the 
Federal Land Policy and Management Act of 1976 (43 U.S.C. 1701 et seq j, and 
the Alaska National Interest Land Conservation Act (58 USC note prec. 21). In  
addition, you are in violation of the following regulations: Title 
43 CFR §2920.1-2 and §9262.1 (copies attached). You will be advised of future 
action as a consequence of these acts. If the allegations are correct, you m ust 
immediately and permanently cease and desist from the violations charged.

Failure to comply with this notice may result in trespass penalties and citation for 
your appearance before a designated United States magistrate who may impose a 
fine of not more than  $1,000 or imprisonment of not more than 12 months, or 
both, under Title 43 CFR §9262.1.

Field Manager

cc: S tate of Alaska
Southcentral Region Office 
3601 C Street, Suite 1080 
Anchorage, Alaska 99503-5947



United States Department o f the Interior
BUREAU OF LAND MANAGEMENT 

ANCHORAGE DISTRICT OFFICE 
6881 Abbott Loop Road 

ANCHORAGE, ALASKA 99507

8372(AK-040)

APR 2 6 1993
CERTIFIED MAIL 
RETURN RECEIPT REQUESTED

Michael McBride 
Kachemak Bay Wilderness Lodge 
P.O. Box 956 
Homer, Alaska 99603

Dear Mr. McBride,

We are aware chat you have been conducting recreational use on Public Lands near Chenik Head 
in T.l IS., R.29 W., Seward Meridian. These lands are selected by the State o f Alaska and BLM 
is required to receive concurrence from the Scate before authorizing recreation activities. The 
State of Alaska has no: given their concurrence to your recreation use. Therefore, we are not able 
to consider issuing you a Special Recrearion Permit for your operations at Chenik Head.

Your continued unauthorized use of the said public Lands is in violation of the Code of Federal 
Regulation (CFR) 43 8372.C-7 (a) (I). You must immediately stop all commercial recreation use 
of this area. Continued commercial recreation use may result in penalties described under 43 
CFR 8372,0-7 (b) and 9268.3 (e) (1).

Please contact G in t Hanson at (907) 267-1206 if  you have questions or comments regarding this 
issue.

CC. Richard Thompson
Alaska Department of Natural Resources 
Division ofLand 
3601 C Street, Suite 1080 
Anchorage, Alaska 99503-5947

Sincerely,

Field Manager
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United States Department of the Interior
BUREAU OF LAND MANAGEMENT 

ANCHORAGE HELD OFFICE 
6881 Abbott Loop Rond 

ANCHORAGE. ALASKA 99507-2599
h a p  anchorage j t b l m . g o v /

.'iAXsv* ucA/iy

AA-74592 (2920)

April 23. 1999
Memorandum

To: Field Manager (040)

From: Group Manager REM (041)

Subject: McBride - Recommended Course of Action

Clincon Hanson, Jake Schlapfer, Kathy Stubbs, Dave Slimpson, and David Dorris developed and 
recommend the following actions on the McBride case.

Conditions or Givens

Two processes musr be followed; those dealing with Special Recreation Permits and those for leasing. 
Final actions should not be taken until the State has declared its position.

Action Recommended

Special Recreation Use Permit Lease

1. Letter • stop commercial use 1. Letter - cease and desist using site

2. Monitor compliance 2. Monitor compliance

3 a. McBride complies with, stop letter 3a. McBride complies with Cease & Desist

BLM holds further action uiuil State 
responds on 906k

BLM holds further action until State 
responds on 906k

State agrees, BLM issues permit and 
collects back fees

State agrees to lease, BLM issues lease 
and collects back rent

State does not concur, BLM continues 
to monitor.

State does not concur, BLM determines if 
State wants the land with or without the 
structures and follows existing process, 
including collecting back fees

3b. McBride fails to comply 3b. Me Bride fails to comply

Ranger issues citation, BLM follows 
existing process to shut down and 
collect back fees

Issue trespass considering State's re- 
commendanon about building removal 
and collecting back fees.



b r i e f i n g  f o r  t h e  c o n g r e s s i o n a l  d e l e g a t i o n

PREPARED BY: Anchorage Reid Office
FROM: State Director, Alaska
SUBJECT: Michael McBride Occupancy at Chenik Head near McNeil River
PURPOSE OF THE BRIEFING DOCUMENT:
Provide information about McBride's extensive unauthorized use of the public land on 
Chenik Head.
ISSUES:
• Unauthorized construction of permanent structures (9j
• Unauthorized use of public lands for commercial recrearian p u rp o se s

Operating a hunting and bear viewing/photography and guiding service 
without an SRP f Special Recrearian Permit]

BACKGROUND:
McBride has operated a hunting, bear viewing/photography ana guiaing service on 
Chenik Head near McNeil River on the west side of Cook inlet since the m;d-1970's. He 
has developed the site ta accommodate clients whose mein goals ere fo oaserve and 
photograph brawn bears and other wildlife. McBride's development has grown to 
include a lodge, sauna, three guest ccbins - with outhouses, o shower/storage shed, 
and two tent platforms.
In February 1979, the State of Alaska filed a selection application for the lands in the 
area, including those occupied by McBride's business.
McBride contends that applications fo'  an SRP were submittec several times over the 
years. BLM has no record of applications received in the 1970s cs 197C's-era permit 
documents, by regulation, were destroyed 3 years after terminpiicn. An SRP 
application submitted in 1989 was returned to McBride because *he .ends had been 
tentatively approved for conveyance to the Stcte.
On May 30.1991. McBride submitted an application to lecse ;anas wnere he 
conauctea his operation. Secause the lands had been selected c y  ine Sfcte, 
approval of the application was subject to State concurrence urcer Sec. ?C6(k) cf 
ANILCA. On February 25, ) 994, the State .notified BLM that if ccuic nor cpprove the 
proposal since the land would became part of the McNeil River Game Refuge upon 
conveyance to the State. According to DNR (Department cf Na:urc! Resources) "...



this activity is not in the best interest of the State.. and "... is in conflict with the use 
planned far the area "
To the best of aur knowledge. McBride has not held a legal authorization to use the 
lands for any purpose.
BUREAU PERSPECTIVE

AFO Reid Manager and staff members met wilh DNR mcragers cna staff on 
February 12, 1999, to explore ways to address the situation that would make 
conveyance of the land acceptable to the State. All avcilable options were 
discussed and sent to the State in writing. The options provide a platform for BLM and 
the State to work together to resolve the issue and permit the State to take 
conveyance. As af this date, the State has not responded or indicated that any option 
is agreeable, in the meantime, BLM can not continue to ignore this ongoing 
unauthorized use.
POSITIONS OF INTERESTED PARTIES:
The State is determined to resolve the matter in a way that does not created a 
property interest for McBride or an in-holding that conflicts with management goals af 
the McNeil River Wildlife Refuqe. State policy requires that rrespcss ccses be resolved 
before title will be accepted. Current controversy over McSriae's operation, 
newspaper articles, letters to the editor and other correspondence, hcs indicated 
some public opposition to McBride's use. Senator Rick Haifora cf the Aicskc State 
Senate heia a public hearing on the matter. BLM hcs received two letters of objection.
CONTACT:
Nick Douglas. Field Manager (040) 907-267-1246.


