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S P O N S O R  S T A T E M E N T

HJR3 
Proposing an amendment to the Constitution of the State of Alaska 

relating to initiatives regarding natural resources belonging to the state.

The purpose of this proposed amendment is to raise the bar for the passage of all natural 
resources ballot initiatives. HCR 3 will require a natural resources initiative to obtain a 
two-thirds vote of the people voting in order to pass. By raising the bar for management 
of our resources, we encourage the possibility that scientific data, both pro and con, will 
be available to the public to persuade them of the validity of the issues.

Resource management should be well reasoned and based on sound scientific principles. 
As a state we want to avoid the proliferation of initiatives that plagued California. We 
want to maintain access to our natural resources.

Recently, the Supreme Court of Alaska in Brooks v Wright. Opinion No. 5066, January 
15, 1999, found that the legislature does not have exclusive law-making powers over 
natural resources and that management of natural resources belonging to the state is an 
appropriate subject for an initiative.

Our State’s historic voter turn-out is not to our credit. The number of people who vote in 
an election is relatively small in relation to the number of registered voters in our state. 
HCR 3 will prevent something as important as resource management from being dictated 
by the “majority of the moment”. Alaskans cannot properly maintain the resources they 
depend on for a living if we don’t participate in the process. Alaska is the Owner State; 
we all have a stake in assuring that our resources are managed by a clear majority.
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L E G A L  S E R V I C E S

DIVISION OF LEG AL AND  RESEARCH SERVICES 
LEG ISLATIVE AFFA IR S  AGENCY

(907) 465-3867 or 465-2450 STATE OF A LA S K A
FAX (907) 465-2029 130 Seward Street, Suite 409
Mail Stop 3101 Juneau, Alaska 99801-2105

M E M O R A N D  U M January IS, 1999

SUBJECT: HJR 3; Proposed constitutional amendment relating to initiatives
regarding natural resources belonging to the state (Work Order No.
2 f-LS021 I'D)

TO: Representative Con Bunde
Attn: Patti Swenson

FROM: George L’term ohte^
Legislative Counsel

In a prior memorandum regarding an early version of HJR 3 ,1 mentioned that there was an 
unresolved constitutional issue as to whether the people may propose an initiative measure 
that relates to management of fish and game or other natural resources belonging to the state.
The concern that I expressed was that by setting a supermajority vote requirement for 
approval of initiatives relating to natural reources, HJR 3 would be explicitly recognizing the 
right o f the people to propose such intitiatives.

Just last Friday, January 15, 1999, the Alaska Supreme Court settled the question as to the 
power of the people to propose initiatives regarding management of natural resources. In a 
case that challenged the constitutionality of the proposed initiative that sought to ban the 
snaring of wolves (Brooks v. Wright. Opinion No. 5066, January' 15. 1999; URL: 
http://www.alaska.net/~akctlib/sp5066.txt (copy enclosed)), the court found that the 
legislature does not have exclusive law-making powers over natural resources and that 
management of natural resources belonging to the state is an appropriate subject for an 
initiative.

Now that it is clear that the people may propose initiatives relating to management of natural 
resources1 j it is possible for you to offer HJR 3 without unintentionally affecting the 
determination as to whether the people ever had the power to propose initiatives relating to 
natural resources.

If I may be of further assistance, please advise.

GU:glc 
99-008.glc 
Enclosure

1 The power of the people to propose an initiative on any matter, including the 
management of natural resources, is subject to art. XI. sec. 7, of the Alaska Constitution 
which reads (in relevant part): "The initiative shall not be used to dedicate revenues, make 
or repeal appropriations, create courts, define the jurisdiction of courts or prescribe their 
rules, or enact local or special legislation."

http://www.alaska.net/~akctlib/sp5066.txt
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M arch 3, 1999 

Attention:
House Resources C om m ittee

The Alaska C onservation Voice is a coalition o f  twenty-seven conservation organizations representing over 15,000 individu­
als statewide.

We are opposed to HJR 3 on the grounds that it reduces legitimate involvem ent o f  A laska citizens in form ulating the lews 
o f  their state.

Public participation is a fundamental com ponent o f  A laska’s system o f  government. The initiative process is valuable as it 
provides another check and balance in w hich the citizens o f  A laska can directly participate.

It provides an escape valve for when the m echanisms o f  governm ent are not responsive.

If  the legislature does not agree with the results o f  a citizen-passed initiative, current law provides that you can am end or 
even com pletely do aw ay with the initiative after two years.

Thus, it is within the legislature’s pow er to correct any legitim ate problem s that might result from the initiative process.

W e feel it is ill-advised for elected representatives o f  the citizens o f  Alaska to further restrict the public’s right to partici­
pate in m aking the laws that the govern them.

If  the legislature feels there is a problem with initiatives by-passing the normal regulatory process, we feel the solution lies 
in m aking that process itself more accessible to the public.

We also question why it is necessary to single out natural resources-related intitiatives to be governed differently than 
initiatives on other subjects.

In conclusion, w e urge you not to move this resolution.

înrpn̂ lv

Kirsten Shelton 
Lobbyist, ACV

C o n s e r v e  A l a s k a .  I t ’ s O n l y  N a t u r a l .

mailto:urutc@akvoice.org
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DEPARTMENT OF LAW

OFFICE OF THE ATTORNEY GENERAL

February 1, 1999

Representative Scott Ogan, Co-Chair 
House Resources Committee 
State Capitol 
Juneau Alaska 99811

PLEASE  R EPLY  TO:

a

TONY KNOWLES, GOVERNOR

1031 W EST4THAVENUE, SU ITE200 
ANCHORAGE, ALASKA 99501-1994 
PHONE: (907)269-5100
FAX: (907)276-3697

K E Y  BANK BUILDING 
100 CUSHMAN ST., SU ITE400 
FAIRBANKS, ALASKA 99701-4679 
PHONE: (907)451-2811
FAX: (907)451-2846

P.O. BO X  110300-DIMOND COURTHOUSE  
JUNEAU, ALASKA 99811-0300 
PHONE: (907)465-3600
FAX: (907)465-6735

Hand-Delivered

Re: HJR 3

Dear Representative Ogan:

Per your request to Jim Baldwin, enclosed are copies of some of the constitutional 
convention debates regarding art. XII, sec. 11 of the Alaska Constitution regarding initiatives and 
citations to it by the parties in the Brooks v. Wright case which addressed the placement of the 
wolf snare initiative on the ballot.

Please let me know if you require further information.

Sincerely,

BRUCE M. BOTELHO 
ATTORNEY GENERAL

Kathleen Stj/asbaugh 
Assistant

KS:jn
Enclosures

Representative Con Bunde, sponsor 
John Lindback, Chief of Staff 

Office of the Lieutenant Governor 
Pa: Pourchot, Legislative Director 

Office of the Governor 
Frank Rue, Commissioner 

Department of Fish and Game 
Deborah Bchr Assistant Attorney General 
James L. Baldwin, Assistant Attorney General

03-C5LH tC*-,' on Mjcyclwl • • ' - -A.*
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N otice: This opinion i s  subject to correction before p ub lication  in
the P a c ific  Reporter. Readers are requested to bring errors to the a tten tio n  or 
the Clerk of the Appellate Courts, 303 K S treet, Anchorage, Alaska 99501, phone 
(907) 264-0608, fax (937) 264-0878.

THE SUPREME COURT OF THE STATE OF ALASKA

JAMES W. BROOKS, former 
Commissioner of the Alaska 
Department of Fish ar.c Game, 
JOEL BENNETT, former member 
of the Alaska Board of Game, 
and WOLF MANAGEMENT REFORM 
COALITION,

A ppellants,

v.

PATRICK WRIGHT, ALBERT W. 
FRANZMANN, ALASKA FISH AND 
WILDLIFE CONSERVATION FUND, 
and SCIENTIFIC MANAGEMENT OF 
ALASKA'S RESOURCE TREASURES,

A ppellees.

STATE OF ALASKA, OFFITE OF 
THE GOVERNOR OF THE STATE OF 
ALASKA, LIEUTENANT GOVERNOR 
FRAN ULMER,

Appellant,

v .

PATRICK WRIGHT, ALBERT W. 
FRANZMANN, ALASKA FISH AND 
WILDLIFE CONSERVATION FUND, 
and SCIENTIFIC MANAGEMENT OF 
ALASKA'S RESOURCE TREASURES,

A ppellees,

Appeals from the Superior Court o f the State 
of Alaska, Fourth Judicial D is tr ic t ,  Fairbanks,

Ralph R. B e is t lin e , Judge.

Appearances: Douglas Pope, Pope & Katcher,
Anchorage, for Appellants James Brooks, Joel Bennett and Wolf 
Management Reform C oalition . Kathleen Strasbaugh, A ssistant 
Attorney General, and 3race M. Botelho, Attorney General, Juneau, 
for Appellant State cf Alaska. Arthur S. Robinson, Robinson, 
Beiswenger & Ehrhardt, Soldotna, and Brent Cole, Marston & Cole, 
P.C., Anchorage, for A ppellees. James N. Reeves, Bogle & Gates,

Supreme Court No. S-8676

Superior Court No.
4FA-97-879 Cl

O P I N I O N

[No. 5066 - January 15, 1999]

Supreme Court No. S-8685

Superior Court No. 
4FA-97-2337 Cl

I of 15 I/I." 11:53 AM
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Before: Matthews, Chief Justice, Compton,
Eastaugh, Fabe, anc. Bryner, J u stices .

P . L . L . C . ,  A n cho r a g e ,  f o r  Am icu s  C u r i a e  .Alaska W i l d l i f e  A l l i a n c e .

FABE, Ju stice .

I . INTRODUCTION
Various c it iz e n s  and community organizations sought to 

remove from the b a llo t an in i t ia t iv e  prohibiting use of snares to 
trap wolves. The superior court agreed to d ecer tify  the 
in i t ia t iv e ,  reasoning that the in it ia t iv e  process i s  "clearly  
inapplicable" to natural resource management under A rtic le  XII of 
the Alaska C onstitution because the stat 's r le  as "trustee" over 
natural resources give i t  exclu sive lav ak. . g powers over natural 
resource is su e s . After concluding that t .e prohib ition  of wolf 
snare traps i s  an appropriate subject for in i t ia t iv e ,  we reversed  
the superior cou rt's  order and placed the in i t ia t iv e  back on the 
November 1998 general e le c tio n  b a llo t, announcing that an opinion 
would follow . Voters rejected  the in it ia t iv e  in the November 1998 
general e lecu ion .
I I . FACTS AND PROCEEDINGS

In October 1997 Lieutenant governor Fran Ulmer c e r t if ie d  
a b a lle t  in i t ia t iv e  which, i f  passed, would crim inalize both the 
use of snares to trap wolves and the possession , sa le , or purchase 
of wolf p e lts  known to have been taken by snare. The in it ia t iv e ,  
t i t le d  'An Act Relating to the Use of Snares in Trapping Wolves," 
reads in fu ll :

BE IT ENACTED BY THE PEOPLE OF THE STATE OF
ALASKA:

AS 16.05 is  amended by adding a new sectio n  to
read:

Section  16.05.784. PROHIBITED METHODS OF 
TRAPPING WOLVES.

(a) A person may not use a snare with the 
in tent of trapping a wolf.

(b) A person may not possess, purchase, o ffer
to purchase, s e l l ,  or o ffer  to s e l l  the skin of a wolf known by the 
person zo have been caught with a snare.

(c) A person who v io la te s  th is sec tio n  is  
g u ilty  of a Class A misdemeanor.

One month la te r , a group of two c it iz e n s  and two 
community organizations (Wright) [Fn. 1] f i le d  su it  against the 
State challenging the c o n stitu tio n a lity  of the in i t ia t iv e .  Wright 
argued that, by v irtue of the s ta te 's  role as tru stee  over Alaska's 
natural resources under A rtic le  VIII, the le g is la tu r e  has exclu sive  
law-making power with respect to w ild life  management issu es.

Wright had f i le d  a previous su it against the State 
challenging a separate in i t ia t iv e  that prohibited same-day airborne 
hunting of certa in  w ild life .  Several proponents of the airborne 
hunting in i t ia t iv e  (Brooks) [Fn. 2] intervened in that su it .
3rooks a lso  f i le d  b riefs  in th is  appeal. In December 1997 Superior 
Couxt Judge Ralph R. B e is tlin e  consolidated the wolf snare s u it  
with the airborne hunting s u it .

Although Judge B e is tlin e  ruled that the challenge to the 
airborne hunting in i t ia t iv e  was untimely because the in it ia t iv e  had
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already become law, he barred placement of the wolf srare 
in i t ia t iv e  on the 1998 general e le c t io n  b a llo t . Relying or. J u stice  
Compton's concurrence in Pullen v . Ulmer, [Fn. 3] Judge B e .s t lin e  
reasoned:

I t  would be inappropriate to d ic ta te  to the 
le g is la tu r e  the method or tool i t  should use to manage w ild life .
The e f fe c t  of such r e s tr ic t io n s  would be to in fr in ge upon the 
le g is la tu r e 's  exclu sive  right to manage w ild l i fe  resources and 
would compromise the le g is la tu r e 's  a b i l i t y  to f u l f i l l  i t s  trust  
ob liga tion  to preserve Alaska's f is h  and w ild l i fe  for the common 
use of a l l  Alaskans.

The State appealed the superior cou rt's  ruling or. the 
wolf snare in i t ia t iv e .  On June 2, 1998, we issued  an order to 
expedite the appeal. On August 17, 1998, a fter  hearing oral 
arguments in the case, we reversed the superior court's ruling and 
vacated the injunction , thereby p lacing the wolf snare in i t ia t iv e  
back on the b a llo t . We sta ted  in our order that an opinion of the 
court would follow . In the November general e lec tio n  the voters  
rejected  the in i t ia t iv e .
I II . STANDARD OF REVIEW

This appeal centers around the co n stitu tio n a lity  of using  
the in i t ia t iv e  process to prohib it wolf snare traps. We review  
such questions of law de novo, applying our independent judgment 
and "adopt [ing] the rule of law which is  most persuasive ir. l ig h t  
of precedent, reason, and p o licy .'' [Fn. 4)

When reviewing in i t ia t iv e  challenges, we lib er a lly  
construe co n stitu tio n a l provisions that apply to the in it ia t iv e  
process. [Fn. 5] S p e c ific a lly , we narrowly in terpret the subject 
matter lim ita tio n s that the Alaska C onstitu tion  places on 
in i t ia t iv e s .  [Fn. 6] S t i l l ,  we have a duty to give questions 
involving the propriety of an in i t ia t iv e ' s  subject matter "careful 
consideration  because the co n stitu tio n a l right of d irect 
le g is la t io n  is  [also] lim ited by the Alaska C onstitution." (Fn. 7]

P re-election  review of challenges to b a llo t in it ia t iv e s  
i s  lim ited  to ascertain ing "whether [the in it ia t iv e )  complies with  
the p articu lar  co n stitu tio n a l and sta tu tory  provisions regulating  
in it ia t iv e s ."  [Fn. 8] But "[gjeneral contentions that the 
provisions of an in i t ia t iv e  are u n con stitu tion a l are ju st ic ia b le  
only a fte r  the in i t ia t iv e  has been enacted by the electorate."  [Fn. 
9] Hence, our review of the in i t ia t iv e  at th is  stage is  lim ited  to 
whether the subject matter is  c o n s titu tio n a lly  perm issible.
IV. DISCUSSION

A rtic les  XI and XII are the only provisions of the Alaska 
C onstitution  that e x p lic i t ly  mention the in i t ia t iv e  process.
A rtic le  XII describes when the people of Alaska may use the 
in i t ia t iv e  to propose and pass le g is la t io n :

LAW-MAKING POWER*. . . . Unless c le a r ly
in ap p licab le, the law-making powers assigned to the leg is la tu re  may 
be exercised  by the people through the in i t ia t iv e ,  subject to the 
lim ita tio n s  of A rtic le  XI.[ [Fn. 10]]
In turn, A rtic le  XI imposes cer ta in  subject matter res tr ic tio n s  on 
i n i t i a t iv e s :

SECTION 7. RESTRICTIONS. The in i t ia t iv e  shall 
not be used to dedicate revenues, make or repeal appropriations, 
create courts, define the ju r isd ic tio n  of courts or prescribe th e ir  
ru les, or enact lo ca l or sp ec ia l l e g i s la t io n . [ [Fn. 11]]

Wright does not claim on appeal that the wolf snare 
in i t ia t iv e  f a l l s  w ithin one of the enumerated A rtic le  XI 
lim ita tio n s . [Fn. 12] Rather, he only argues that, under A rtic le  
XII, the in i t ia t iv e  process i s  " clearly  inapplicable" to natural 
resource management decisions because of the s ta t e 's  role as 
tru stee  over w ild life  and other natural resources. We f ir s t  
discuss whether w ild life  management i s  "clearly  inapplicable" to
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Che in i t ia t iv e  process based on the language and framers' 
understanding of A rtic les  XI and XII. We then address whether the 
s ta t e 's  tr u ste e -lik e  duty set forth in A rticle  VIII implies that 
the public may not propose in it ia t iv e s  re la tin g  to w ild life  
management.

A. Whether W ild life  Managemrr'" Is "Clearly Inapplicable" to 
the I n it ia t iv e  Process Based on the Language and History of 
A rtic le s  XI ar.i XII

To determine whether the subject matter of w ild life  
management is  t ie a r ly  inapplicable to the in it ia t iv e  process, we 
look f i r s t  tc the language and h istory of the con stitu tion a l 
p rovisions regarding the in i t ia t iv e  process.

We apply basic ru les of statutory construction when 
in terp retin g  the Alaska C onstitution. [Fn. 13[ When construing 
co n stitu tio n a l provisions, we use our independent judgment, 
"adopting a reasonable p ra ctica l in terpretation  in accordance with 
common sense cased upon the p la in  meaning and purpose of the 
p rov ision [s] ar.d the in ten t of the framers." [Fn. 14] Wo a lso  
"look to the meaning that the voters would have placed on [the] 
provision ."  [Fr.. 15] Although the res tr ic tio n s  included in A rtic le  
XI are r e la t iv e ly  straightforward and easy to decipher, the meaning 
of the phrase 'c lea r ly  inapplicable" in  A rticle  XII is  less  
obvious. We therefore look to the in tent of the framers for 
guidance in in terpreting the provision.

The debates about the in it ia t iv e  process at the Alaska 
C onstitu tional Convention make clear the framers' understanding of 
the phrase "clearly inapplicable" in A rtic le  XII. During the 
d iscu ssion  of what is  now A rtic le  XII, sec. 11, Delegcte George 
McLaughlin, chair of the Judiciary Committee and author of the 
proposed language, explained that use of the phrase "the 
leg isla tu re"  m an a r t ic le  marked the delegates' in ten t to make the 
a r t ic le  subject to the in i t ia t iv e  process as w ell:

What do I mean here by "unless c learly  
inapplicable"? . . . C ertainly we wouldn't intend, where you read 
in  the a r t ic le  on the ju d iciary  that the supreme court may adopt 
ru les which may be, in substance, disapproved by two-thirds of each 
house of the le g is la tu re , because i t  was obviously meant from that 
context that that couldn't be subject to the in i t ia t iv e ,  and so we 
are c le a r ly  ind icating  here that where we use the expression "by 
the leg isla tu re"  or the expression "the legislature"  we mean 
com pletely, thoroughly, and wholeheartedly know that i t  is  subject 
not only to the in i t ia t iv e  but to the referendum, and where i t  i s  
c le a r ly  inapplicable, even 55 id io ts  would agree that i t  was 
in a p p lica b le .]  [Fn. 16]]

The convention adopted McLaughlin's proposed language shortly a fte r  
he gave th is  speech. [Fn. 17]

Delegate V ictor Fischer, in response to a motion to make 
"the leg isla tu re"  s ig n ify  ex clu siv e ly  the le g is la tu r e , argued that 
such an in terpretation  would leave "hidden meanings" in the 
co n stitu tio n  that would lim it  the people's legitim ate use of the 
i n i t i a t i v e :

I c tn 't  think i t  i s  right for us as an 
afterthought to s ta r t going through the whole con stitu tion  and add 
ad d ition al items that are not subject to the in i t ia t iv e .  . . .  I f

you b e liev e  that certa in  items should be exempted l e t ' s  put them 
in to  Section 5 of A rtic le  3 [la ter  renumbered as art. XI, sec. 7] 
and
s p e c if ic a l ly  exempt them from the in it ia t iv e  instead of going 
through each a r t ic le , sectio n  by section , and by hidden meanings 
prevent the people from exercisin g  the in i t i a t i v e . [ [Fn. 18)]
Shortly a fter  F ischer's speech, the motion to narrow the intended 
meaning of the term "the leg isla tu re"  was defeated by a 2-1 margin.
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The framers chose to use the phrase "the leg islature"  in  
A rticle  VIII, which concerns natural resource management:

GENERAL AUTHORITY. The le g is la tu r e  sh a ll 
provide for the u t il iz a t io n , development, and conservation of a l l  
natural resources belonging to the State, including land and 
waters, for the maximum b en efit rf i t s  p e o p le .[ [Fn. 20]]
Such language evidences the delegates' in ten t that natural resource 
issues would be subject to the in i t ia t iv e .  Indeed, unlike the 
Judiciary Committee, [Fn. 21] the Resources Committee made no 
effo rt to have the subject matter of A rtic le  VIII excluded from the 
in i t ia t iv e  process. I f  we were to grant the le g is la tu r e  an 
exclusive r igh t to propose w ild life  le g is la t io n  based on the 
s ta te 's  ro le  as "trustee" over w ild life  under A rtic le  VIII, we 
wculd be re ly in g  on the very hidden meanings against which Fischer 
warned and that the delegates at the c o n stitu tio n a l convention 
sruarely rejected .

Even i f  A rtic le  VIII had not contained the words "the 
le g is la t u r e ," the subject of w ild life  management is  not so c lea r ly  
inapplicable to the in i t ia t iv e  process as to  pass Delegate 
McLaughlin's "55 id iot"  t e s t .  The convention debates suggest the 
framers added "clearly  inapplicable" to A r tic le  XII so that the 
in i t ia t iv e  would not replace the le g is la tu re  where the 
le g is la tu r e 's  power serves as a check on other branches of 
government, such as le g is la t iv e  power to d efin e courts' 
ju r isd ic tio n  or override ju d ic ia l ru les. [Fn. 22] This separation- 
of-powers concern does not ex is t  with respect to natural resource 
issues under A rtic le  VIII. Hence, the debates do not support an 
in terpretation  of A rtic le  XII that would grant the le g is la tu re  
exclusive law-making powers over natural resource management on the 
grounds that such subject matter is  "clearly  inapplicable" to the 
in i t ia t iv e  process.

Wright argues that natural resources issu es  are 
'se n s it iv e  and sophisticated" in Alaska, and therefore should be 
free from the "impulsive enactment of laws by the general public."
He points to reso lu tion s passed hy the le g is la tu r e  and Game Board 
endorsing snare trapping as evidence that the in i t ia t iv e  is  i l l -  
conceived. We agree with Wright that such issu es  are se n s it iv e  and 
complex; indeed, "public p o licy  stakes are u su a lly  high" in 
in i t ia t iv e  law. [Fn. 23] But the framers of the con stitu tion  chose 
to include the in i t ia t iv e  process as a law-making tool with fu ll  
knowledge of the r isk s inherent to d irect democracy. [Fn. 24] And 
the p u b lic 's  disagreement with le g is la t iv e  and adm inistrative 
o f f ic ia ls  can ju st as e a s ily  be taken as evidence of the 
appropriate use of the in it ia t iv e  process. A dditionally , 
safeguards e x is t  in the process, allowing the le g is la tu r e  to repeal 
in it ia te d  le g is la t io n  a fter  two years and to amend such le g is la t io n  
at any time. [Fn. 25] Concerned p arties  can a lso  bring a p ost­
e lec tio n  substantive challenge t;  what they may b elieve  is  an i l l -  
advised law. As the Alaska W ildlife A lliance {AVIA) points out, i f  
any s p e c if ic  in it ia te d  law is  " con stitu tion a lly  in firm ," i t  can be 
invalidated  on that b a sis . [Fn. 15]

F in a lly , the delegates decision  to submit Ordinance 3, 
which banned commercial salmon traps, for voter r a t if ic a t io n  along 
with the r e s t  of the constitu ticr. evidences the d e leg a te s ’ and 
voters' understanding that w ild life  management issu es  would be 
subject to d irect democracy. The wording of the referendum 
submitted to the people emphasized the p u b lic 's  ro le  in the 
decision  to abolish  f ish  traps:

As a matter of immediaze public n ecess ity , to 
re liev e  economic d is tre ss  among individual fishermen and those 
dependent upon them for a livelihood , to conserve the rapidly  
dwindling supply of salmon in Alaska, to insure fa ir  competition 
among those engaged in  commercial fish in g , and to make manifest the 
w ill of the people of Alaska, the use of f ish  traps for the taking

[Fn.  19]
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of salmon for commercial purposes is  hereby prohibited in a l l  the 
co a sta l waters of the S t a t e . [ (Fn. 27]]

Those d elegates opposed to subm itting che ordinance to the voters  
argued that the matter should be resolved by future sta te  
l e g is la t iv e  action rather than by popular vo te . (Fr.. 28] A motion 
to th is  e f f e c t  was defeated by a 42-12 vote. [Fn. Ir] After 
r a t if ic a t io n , we held that Ordinance 3 was a v a lid  m odification of 
the t e r r i to r ia l  laws. [Fn. 30] We viewed Ordinance 3, and by 
im plication  the process through which i t  was adopted, as being 
co n sisten t with the s ta te 's  management r e sp o n s ib ilit ie s  for 
w ild l i f e  and other "property of the s ta te , held in trust."  [Fn. 31]

Thus the language and framers' understanding of A rtic les  
XI and XII, along with the chosen wording of A rtic le  VIJ.I and the 
in c lu sio n  of Ordinance 3 for r a t if ic a t io n , suggest that natural 
resource management is  not, as aright contends, "clearly  
inapplicable" to the in i t ia t iv e  process.

B. Whether the L egisla ture Has Exclusive Law-Making Powers 
over W ild life  Management by Virtue of the S taut'r Trustee-Like 
Duties under A rtic le  VIII

A rtic le  VIII of the Alaska C onstitution  concerns the 
management o f natural resources:

SECTION 3. COMMON USE. Wherever occurring in  
th e ir  natural sta te , f ish , w ild l i fe ,  and waters are reserved to the 
people for common use.

SECTION 4. SUSTAINED YIELD. Fish, forests, 
w ild l i f e ,  grasslands, and a l l  other replenishable resources 
belonging to the State sh a ll be u t il iz e d , developed, and maintained 
on the sustained  y ie ld  p r in c ip le , subject to preferences among 
b e n e fic ia l u s e s . [ [Fn. 3 2 ]J

Wright argues that these clau ses e s ta b lish  a "public trust" for 
management of the s ta te 's  w ild l i f e ,  with the State cf Alaska as 
"trustee" and the people o f Alaska as the intended b en efic ia r ie s . 
From th is  premise, Wright further claims that the s ta te , as part of 
i t s  fid u ciary  duty, reta in s ex c lu siv e  law-making authority over 
natural resource issu es. We d isagree.

We have frequently compared the s ta t e 's  duties as se t  
forth  in A rtic le  VIII to  a t r u s t - l ik e  rela tion sh ip  in which the 
s ta te  holds natural resources such as f ish , w ild life , and water in  
“trust" for the benefit of a l l  Alaskans. [Fn. 33] Instead of 
recognizing the creation of a public tru st in these clauses per se , 
we have noted that ‘the common use clause was intended to engraft 
in  our co n stitu tio n  certa in  tru st p r in cip les  guaranteeing access to 
the f ish , w ild life  and water resources of the sta te ."  [Fn. 34]

We have applied the public tru st doctrine to cases 
involv ing exclu sive  grants o f natural resources by the s ta te . In 
CWC F ish er ies , Inc. v. Bunker, [Fn. 35] we held that a holder of a 
sta te-g ra n ted  fee in ter est in  tidelands takes the land subject to 
a public easement. [Fn. 36] We based our holding in part on the 
s ta t e 's  public trust r e s p o n s ib il it ie s  with respect to tideland  
conveyance, [Fn. 37] but did not address whether A rtic le  VIII 
crea tes a public trust per se or whether such r e sp o n s ib ilit ie s  
preclude public p artic ip ation  in natural resource management 
d ec is io n s . Furthermore, we suggested that expansion of the public  
tru st doctrine to include a l l  or most public uses merely because i t  
has been apolied  to a p articu lar  public use would be inapp?*o r ia te . 
[Fn. 38]

A few months a fte r  CWC F ish eries, we c la r if ie d  in 
Owsichek v. State, Suide Licensing & Control Board that the purpose 
of the public trust doctrine was not to grant the leg is la tu re  
ultim ate authority over natural resource management, but rather to 
prevent the s ta te  from g iv in g  out "exclusive grants or specia l

ft o f  IS I/IS/99 11:5? AS’



h u p : A v w \v .a l;isk a .n e t/~ a k c tlib /.sp 5 ()6 6 .i.\ i

7 ol 15

p r iv ileg e  as was so frequently the case in ancient royal 
trad ition ."  [Fn. 39] Hence, the State :f Alaska acts as "trustee" 
over wolves and other w ild life  not so such to avoid public misuse 
of these resources as to avoid the state' > improvident use or 
conveyance of them.

Indeed, in Owsichek, aft®r a d iscussion  of the holding in 
CWC F ish eries, we emphasized that the s ta te 's  duties with respect 
to natural resource management under A rticle VIII "[are] to be 
exercised l ik e  a l l  other powers of government, . . . and not as a 
prerogative for the advantage of the c:vernmenf as d is t in c t  from 
the people." [Fn. 40]

Wright r e l ie s  on a recent case, Baxley v. State, [Fn. 41) 
to argue that we should apply basic p rin cip les of private trust law 
to the tr u s t - l ik e  relationsh ip  described in  A rtic le  VIII. In 
3axley, we referred to the public trust doctrine in examining the 
propriety of four s ta te  o i l  lea ses  in the Beaufort Sea:

The public trust doctrine privides that the 
State holds certa in  resources (such as v /ild life , minerals, and 
water r igh ts) in  trust for public use and that government owes a 
fiduciary duty to manage such resources for the common good of the 
public as b e n e f ic ia r y .[ [Fn. 42]]

Although we declined to address in Baxley whether the s ta te  had
breached i t s  fiduciary  duty, we re lied  on another case, State v.
Weiss (Weiss I) , in noting that we should apply "basic princip les
of trust law to public land tru sts."  [Fn. 43]

But, unlike th is case, Weiss I involved the s ta te 's  duty 
as trustee over expressly created special purpose public land 
grants and le a se s . [Fn. 44] In that rase we stated:

Our relian ce upon basic trust law p rin cip les  
finds ample support in  the precedents : i  th is  court and the United 
States Supreme Court. See Lassen v. Arizona, 385 U.S. 458, 87 S.
Ct. 5S4, 17 L. Ed. 2d 515 (1967); State v. U niversity of Alaska,
624 P .2d 807 (Alaska 1981). Both Lassen and U niversity of Alaska 
involved federal grants to be used by sta tes  for school purposes. 
Those cases stand for the proposition 'that the same private trust 
law p r in c ip les  are to apply to federal land granted to the sta tes  
for school purposes."[ [Fn. 45]]

We have s in ce  emphasized that the a p p lica b ility  of private trust 
law depends greatly  on both the type of tru st created and the 
in ten t of those creating the tru st. Ir. Weiss v. State (Weiss I I ) ,  
[Fn. 46] involving the same grant lands as in Weiss I, we cautioned 
that ’’re lia n ce  [on p rin cip les of private tru st law] does not imply 
that ap p lica tion  of such p rin cip les y ields the same resu lt  
regardless of the nature of the trust at issu e ."  [Fn. 47]

Baxley, unlike Weiss I, did r.ot involve an expressly  
created public land grant. Rather, Baxley simply re lie d  on Weiss 
I to  show th at, i f  Baxley had timely raised h is  public trust 
argument in  the t r ia l  court, then questions of fact and law might 
e x is t  as to whether the s ta te  breached i t s  fid u ciary  duty. Wright 
r e l ie s  on d ic ta  in  Baxley to argue that private trust law should be 
applied w holesale to the public trust doctrine. This resu lt, 
however, would be an overbroad in terpretation  of our holdings in 
Baxley and Weiss I .

Moreover, application  of private tru st p rin cip les may be 
counterproductive to the goals of the trust re la tion sh ip  in the 
context of natural resources. For instance, private tru sts  
generally  require the trustee to maximize economic y ie ld  from the 
trust property, using reasonable care and s k i l l .  [Fn. 48] But 
A rtic le  VIII requires that natural resturces be managed for the 
benefit of a l l  people, under the assumption that both development 
and preservation may be necessary to provide for future 
generations, and that income generation is  not the so le  purpose of 
the trust re la tio n sh ip . [Fn. 49] And although trust lav/ d icta tes
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Chat the a c ts  o f a trustee should be reviewed for abuse of 
d iscre tio n , we have held that grants of exc lu sive  rights tc harvest 
natural resources l is te d  in the common use clause are subject to 
c lo se  scru tin y . [Fn. 51] Private tru st law p rin c ip les  also provide 
no guidance as to when the p u b lic 's  right to common use of 
resources can be lim ited through means such as licen sin g  
requirements. [Fn. 51] F inally , exceptions do e x is t  to the general 
p r in c ip le  that b en efic iar ies  cannot d ic ta te  how to manage the tru st  
property. For example, in some circumstances, the creator may 
provide for the b en efic iary 's p artic ip a tion  in  tru st management,
[Fn. 52] and the beneficiary of a tru st may act as trustee. [Fn.
53]

Other ju r isd ic tio n s have held that, while general 
p rin c ip les  of tru st law do provide some guidance, they dc not 
supercede the p lain  language of statutory and con stitu tion a l 
provisions when determining the scope of the s ta t e 's  fiduciary duty 
or au thority . [Fn. 54] One commentator notes that general tru st  
law should not be applied to the public tru st doctrine ir. a way 
that l im its  or destroys the democratic process: "It would be a 
s t r ic t  v io la t io n  of democratic p r in cip le  for the orig in a l voters 
and le g is la to r s  of a s ta te  to lim it , through a tru st, the choices  
of the vo ters and le g is la to r s  of today." [Fn. 55]

We most recently v is it e d  the public tru st doctrine in  the 
natural resource context in Pullen v. Ulmer. [Fn. 56] Ir. that 
case, we d e c e r t if ie d  an in i t ia t iv e  allowing subsistence, personal 
use, and sport fish er ie s  to have preference over other f ish er ie s  
with respect to the harvestable salmon surplus. [Fn. 57] We 
concluded that salmor. should be considered "assets" of the s ta te  
for purposes o f carrying out the s ta te 's  tru st duties with respect 
to w i ld l i f e .  [Fn. 58] Because s ta te  a sse ts  may not be appropriated 
by in i t ia t iv e  pursuant to A rtic le  XI, [Fn. 59] and because we 
viewed the p referen tia l treatment of certa in  f ish e r ie s  over others 
as an appropriation, [Fn. 60] we removed the in i t ia t iv e  from the 
b a llo t . We l e f t  open the question of whether the s ta te 's  tru st  
r e s p o n s ib il i t ie s  under A rtic le  VIII give the le g is la tu re  exclu sive  
law-making control over w ild life  management. [Fn. 61]

We find l i t t l e  support in the public trust lin e  of cases  
for the prop osition  that the common use clause of A rticle  VIII 
grants the le g is la tu r e  exclu sive  power to make laws dealing with  
natural resource management. A rtic le  VIII does not e x p lic it ly  
create a public trust; rather, we have used the analogy of a public  
tru st to describe the nature of the s ta te 's  d u ties with respect to 
w ild l i fe  and other natural resources meant for common use. 
A d d ition ally , the wholesale app lication  of private trust law 
p rin c ip les  to  the tr u st-lik e  rela tion sh ip  described in A rtic le  VIII 
i s  inappropriate and p o ten tia lly  a n t ith e t ic a l to the goals of 
conservation and universal use. And in  Pullen, the only case in 
which we d iscussed  the in i t ia t iv e  process, we declined tc hold that 
the public tru st doctrine g ives the le g is la tu r e  exclusive law­
making au thority  over the subject matter of A rtic le  VIII. We 
therefore r e je c t  Wright's argument to the- contrary and decline to 
d e ce r tify  the in it ia t iv e  on public tru st grounds.

For these reasons, we conclude that the leg is la tu re  does 
not have ex c lu siv e  law-making powers over natural resources issu es  
merely because of the s ta te 's  management ro le  over w ild life  s e t  
forth in  A r tic le  VIII of the Alaska C onstitution , and therefore the 
wolf snare issu e  is  not "clearly in ap p licab le” to the in it ia t iv e  
process under A rtic le  XII.
V .  C O N C L U S I O N

Pursuant to th is  cou rt's  August 17, 1998 order, the 
superior co u rt's  order on summary judgment is  REVERSED ar.d i t s  
in junction  against placement of the proposed b a llo t measure, "An 
Act R elating to the Use of Snares in Trapping Wolves," or. the 
general e le c t io n  b a llo t i s  VACATED.
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FOOTNOTES

The four p la in t if f -a p p e lle e s  in  th is  case are: Patrick Wright, 
a member of the Anchorage Fish and Game Advisory Committee; Albert 
Franzmann, a past member of the Alaska 3oard of Game; the Alaska 
Fish and W ild life  Conservation Fund; ar.d S c ie n tif ic  Management of 
Alaska's Resource Treasures (SMART).

F o o t n o t e  1:

Footnote 2:

Interver.or-appellants include James Brooks, a former 
commissioner of the Alasxa Department zz Fish and Game; Joel 
Bennett, a former member of the Alaska Board of Game; and the Wolf 
Management Reform C oalition .

Footnote 3:

923 P .2d 54, 65-66 (Alaska 1996) Compton, J . ,  concurring).

Footnote 4:

Ford v. M unicipality of Anchorage, 813 P .2d 654, 655 
(Alaska 1991) (c it in g  Guin v. Ha, 591 ?. 2d 1281, 1284 n.6 (Alaska 
1979)) .

Footnote 5:

See In terior Taxpayers Ass'n, Inc. v. Fairbanks North 
Star Borough, 742 P .2d 781, 782 (Alaska 1987).

Footnote 6:

See C itizen s' C oalition  for Tort Reform v. McAlpine, 810 
P. 2d 162, 163 (Alaska 1991) ("[T]he lav-making powers assigned to
the le g is la tu r e  are to be l ib e r a lly  construed as w ithin the 
p eop le's  righ t to le g is la t e  by i n i t i a t i v e .”).

Footnote 7:

Pullen v. Ulmer, 923 P .2d 54, 58 (Alaska 1996) (quoting 
Fairbanks v. Convention & V is ito rs  Bureau, 818 P .2d 1153, 1155 
(Alaska 1991)).

Footnote 8:

Boucher v. Engstrom, 528 P .2d 456, 460 (Alaska 1974), 
overruled in part on other grounds, McAlpine v. U niversity of 
Alaska, 762 ?.2d 81 (Alaska 1988).

I d .  a t  460 n.13.
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II) o f !:

Footnote 11:

Alaska Const, art. XI, sec. 7.

F o o t n o t e  10:

A l a s k a  C o n s t ,  a r t .  X I I ,  s e c .  11 ( em pha s i s  added )

Footnote 1 2 :

At no stage of th is  case has any party argued that the 
wolf snare in i t ia t iv e  makes or repeals an appropriation ir. 
v io la tio n  of A rtic le  XI, sec . 7. As Judge B e is t lin e  wrote:

[N]or did [the parties] address the issu e  of 
whether or not an in i t ia t iv e  addressing methods of w ild life  
management or harvest, such as the use of snares, would con stitu te  
an appropriation of s ta te  a ssets  . . . .

Indeed, Wright him self acknowledges that:

While an argument car. be made that the 
establishm ent of lav/s involving means and methods of game harvest 
may e f f e c t iv e ly  resu lt in  an appropriation of s ta te  a sse ts , . . . 
Wright argues here, as he did in the superior court, that the 
subject of the wolf snare in it ia t iv e  i s  c le a r ly  inapplicable . . .

The question i s  therefore not properly before us, and we do not 
address i t  here.

Footnote 13:

See Thomas v. Bailey, 595 P.2d 1, 4 (Alaska 1979 . 

Footnote 14:

Cissna v. Stout, 931 ?.2d 363, 366 (Alaska 1996) 
(c ita t io n  om itted ).

Footnote 15:

D iv ision  of E lections v. Johnstone, 669 P .2d 537 
(Alaska 1983) (c ita tio n  om itted).

539

Footnote 16:

See 4 Proceedings of the Alaska C onstitutional Convention 
(PACC) 2849 (January 21, 1956) (emphasis added).

Footnote 17 :

See i d .  a t  2850-51.

F o o t n o t e  18:
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I d .  a t  2837 em pha s i s  add ed )

Footnote 19:

See id . at 2:41.

Footnote 20:

Alaska Const, a rt. VIII, sec . 2 (emphasis added).

Footnote 21:

See 4 PACC at 2843-46 (January 21, 1956).

Footnote 22:

See, e 
of Del. McLaughli: 
override ju d ic ia l  
(defin ing the juri 
Del. Rivers) (char 
defined in the ccr. 
Tort Reform v. Me.-, 
(in v a lid a tin g  an 
because "[ojnly  
are w ithin the r : t

PACC at 2848-49 (January 21, 1956) (statem ent 
t) (s ta tin g  that in i t ia t iv e  should not be used to 
ru les); id . at 2821 (statement of Del. Davis) 
sd ic tio n  of co u rts); id . at 2835-37 (statement of 
ging fundamental aspects of the judiciary  as 
s t i t u t io n ) . See a lso  C itizen s' C oalition  for 

■.Ipine, 810 P. 2d 162, 168 (Alaska 1991) 
n it ia t iv e  to lim it  attorney contingency fees  
e law-making powers assigned tc the leg isla tu re"  
ht to le g is la t e  by in i t i a t iv e ) .

Footnote 23:

M. Katheryn Bradley & Deborah L. Williams, "Be I t  Enacted 
by the People of the State of Alaska . . ." - A P ra ctitio n er's  
Guide to Alaska's I n it ia t iv e  Law, 9 Alaska L. Rev. 279, 302 (1992).

Footnote 24:

See Thomas v. B ailey, 595 P .2d 1, 8 (Alaska 1979) ( “The 
r e s tr ic t io n s  on perm issible sub jects for d irec t le g is la t io n  
represent a recognition . . . that certa in  p articu larly  s e n s it iv e  
or so p h istica ted  areas of le g is la t io n  should not be exposed to 
emotional e lec to ra l dialogue and impulsive enactment by the general 
public." ) (internal c ita t io n  om itted).

Footnote 25:

See Alaska Const, a r t . XI, sec . 6.

Footnote 26:

See also Owsichek v . S tate, Guide Licensing & Control 
Bd., 763 P .2d 488, 494-96 (Alaska 1988) (invalidating board's 
establishm ent of guide areas for hunting as v io la tiv e  of A rtic le  
V III's public use c la u se).

Footnote 27:

A l a s k a  C on s t ,  o r d .  I l l ,  s e c .  2 ( e m p ha s i s  a d d e d ) .
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F o o t n o t e  28:

See 5 PACC a t  3564-3752 ( J a n u a r y  30, 1956).

Footnote 29:

See id . at 3572.

Footnote 30:

See M etlakatla Indian Community, Annette Island Reserve 
v. Egan, 362 P .2d 901, 922-23 (Alaska 1961), vacated on other 
grounds, 369 U.S. 45 (1962), a f f ’d sub nom on other grounds, 369 
U.S. 60 (1962) .

Footnote 31:

Id. at 915. One could argue that regulation of salmon 
traps i s  an a llo c a tio n  of resources, given that the purpose o f the 
ordinance was to give ind ividual commercial Alaska fishermen 
greater access to the salmon population. See 5 PACC at 3564-71 
(January 30, 1956); Alaska Const, ora. I l l ,  sec . 2. This argument 
was
not made by opponents of Ordinance 3, nor was i t  made by Wright in 
th is  case w ith respect to the wolf snare in i t ia t iv e .  Moreover, the 
wolf snare in i t ia t iv e ,  the main purpose of which is  presumably to 
prevent cru e lty  to animals, does not present the same opportunity 
or motive for se lf -d e a lin g  as did Ordinance 3. In any event, such 
an argument does not diminish the persuasiveness of the Ordinance 
3 example in  countering W right's public tru st argument.

Footnote 32:

Alaska Const, a rt. VIII, sec .sec . 3, 4.

Footnote 33:

See, e .g . ,  McDowell v. State, 785 P .2d 1, 18 (Alaska 
1989); Herscher v. S tate, Dep't of Commerce, 568 P .2d 996, 1002-03 
(Alaska 1977) .

Footnote 34:

Owsichek v. S ta te , Guide Licensing & Control Bd. , 763 
P .2d 488, 496 (Alaska 1988).

Footnote 35:

755 P .2d 1115 (Alaska 1988).

Footnote 36:

See i d .  a t  1121.
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Footnote 38:

See id . at 1118 ” ..7-8 ,

F o o t n o t e  37:

See i d .  a t  1118-lr.

Footnote 39:

Owsichek v. State, Guide Licensing & Control Bd. , 763 P .2d 
438, 493 (Alaska 1988 (c it in g  co n stitu tio n a l convention papers)

Footnote 40:

Owsichek, 763 P.Id at 494 (c ita t io n  om itted ).

Footnote 41:

958 P .2d 422 (Alaska 1998).

Footnote 42:

Id. at 434 c ita tio n  and in ternal quotation marks
om itted ).

Footnote 43:

Id. (c itin g  State v. Weiss (Weiss I ) , 706 P.2d 681, 683 
n.3 (Alaska 1985)).

Footnote 44:

See Weiss I, 706 P .2d at 681-82.

Footnote 45:

706 P .2d at 583 n.3 (emphases added) (quoting U niversity  
of Alaska, 624 P.2d at 813).

Footnote 46:

939 P .2d 380 (Alaska 1997), c e r t , denied, 118 S. Ct. 366 
(1997) .

Footnote 47:

Id. at 389.

Footnote 48:

See Restatement Second) of Trusts s e c .s e c . 174, 176, 181 
(1959) .
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F o o t n o t e  4

See Alaska Const, a r t . VIII, s e c .s e c . 1, 4.

Footnote

See Cv;sichek v. S ta te , 763 P .2d 488, 494 (Alaska 1988).

Footnote

See id . a t 492 (noting that the common use clause does not 
prohibit a l l  regu lation  of use of l is t e d  reso u rces).

Footnote

See Restatement (Second) of Trusts at sec . 27 cmt. b
(1959) (creator may reserve for b en efic iary  the power to 
administer,
revoke, or modify t r u s t ) .

Footnote 53:

See id . at s e c .s e c . 99, 100.

Footnote 54:

207-08 (N.Y. App. Div. 1978) ("While the use of the name 'public  
tru st' may suggest d u ties  sim ilar to those under a private tru st, 
that in terpretation  is  not fe a s ib le ." );  City of Coronado v. San 
Diego Unified Port D is t . ,  38 Cal. Rptr. 834, 844 (Cal. D ist. App. 
1964) (" [? ]r iva te  tru st p r in c ip les  cannot be ca lled  upon to n u ll i fy  
an act of rhe le g is la tu r e  or modify i t s  duty . . . ." ) .

Fc itnote 55:

James L. Huffman, A Fish Out of Water: The Public Trust 
Doctrine in a C on stitu tion al Democracy, 19 Envtl. L. 527, 544 
(1989) .

Footnote 55:

923 P .2d 54 (Alaska 1996).

Footnote 57:

See id . a t 55, 64-65.

Footnote 53:

Id. ar 61.

Footnote 59:
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See, e .g . ,  Evans v. City of Johnstown, 410 N .Y .S.2d 199,
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See  i d .  a t  58,

Footnote 60:

See id . at 64.

Footnote 61:

See id . at 64 n.IF. J u stice  Compton concurred with our 
resu lt  in Pullen, disagreeing with our conclusion that salmon was 
a s ta te  "asset" and basing hts d ecision  instead  on the A rtic le  VIII 
public tru st argument. See Puilen, 923 P .2d at 65-66 (Compton, J . ,  
concurring).
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INITIATIVES APPEARING ON THE BALLOT IN ALASKA

m E

August 9,1960 Relocate the State Capital 18, 865

November 6,1962 Relocate the State Capital 26, 542

August 27,1974 Relocate and Construct Capital 46, 659

August 27,1974 Conflicts of Interest 57,094

November 2,1976 Repeal of Limited entry 44,304

November 7,1978 Full Bondable Costs of Relocating the 69,414
Capital

November 7,1978 Disposal of State Lands 70,409

November 7,1978 Refundable Deposits on Certain 49,882
Beverage Containers

November 4,1980 Establish Alaska Genera) Stock 72,072
Ownership Corporation

November 2,1982 Claiming State Ownership of Federal 136, 633
Land

November 2,1982 Limiting State Funding of Abortions 77,829

November 2.1982 Personal Consumption of Fish and 76,679
Game

November 6.1984 Reducing Government Regulation of 116,891
Transportation

August 26, 1986 Nudear Weapons Freeze 80,326

November 8,1988 Civil Liability 138,511

November 8,1988 A State Community College Separate 83,472
from University of Alaska

August 28,1990 Amendments to the Alaska Railroad 31,612

AGAINST 

23, 972

32,325

35,683

23,151

75.125

55,253

55,511

75,397

78,404

50,791

113,005

111,770

7B.S63

57,1125

54,206

104,719

107,269



Page I:

Initiatives Appearing on the Ballot in Alaska

August 28,1990

November 6 ,1994 

November 8,1994 

November 8 .1994 

November 8,1994 

November 5,1996 

November 5,1996 

November 3,1998 

November 3, 1998 

November 3,1998 

November 3 .1998 

November 3,1998

Relating to the Regulation o f Gambling 
and Establishing an Alaska Gambling 
Board

Relating to the Recrim inalization of 
Marijuana

Relating to Changing the Capital to 
Wasilla

Relating to Banning Ballot Listing 
Certain Congressional Candidates

Relating to Voters Right to Know the 
Cost of Moving the Capital

Relating to Same Day Airborne Hunting 
o f Certain Animals (95Hunt)

Relating to Ballot Information and Term 
Limits (95BITL) (overturned by court)

Relating to Prohibiting Billboards 
(97BILL)

Relating to Requiring Government to 
Use English (97ENGL)

Relating to Requiring a Term Lim its 
Pledge for Candidates (97TERM)

Relating to Allowing Medical Use o f 
Marijuana (97PSDM)

Relating to Trapping Wotves With 
Snares (97TRAP)

50,446 90,827

105,263 88.644

96,398 116 ,277

128,960 74,658

119,089 66.157

137,635 97,690

123,167 102,533

160,922 61,401

153,107 70,085

109,613 108,731

131.586 92,701

FOR AGAINST

t7 3  - i- i ■
83,224 140,049
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I o f  2

T h e  I n i t i a t i v e  a n d  R e f e r e n d u m  S t a t e s
Updated January 20, 1999

Statutes

State Initiative

Citizen
Petition

Referendum

Alaska r Yes

Arizona D Yes

Arkansas D Yes

California D Yes

Colorado D No

Florida None No

Idaho D Yes

Ulinois None No

Kentucky None Yes

Maine i Yes

Maryland None Yes

Massachusetts I Yes

Michigan I Yes

Mississippi None No

Missouri D Yes

Montana D Yes

Nebraska D Yes

Nevada D & I Yes

New Mexico None Yes

North Dakota D Yes

Constitution

Legislative
Referendum Initiative

Legislative
Referendum

No None Yes

Yes D Yes

Yes D Yes

Yes D Yes

No D Yes

No D Yes

Yes None Yes

Yes D Yes

Yes None Yes

Yes None Yes

Yes None Yes

Yes I Yes

Yes D Yes

No I Yes

Yes D Yes

Yes D Yes

Yes D Yes

Yes D Yes

Yes None Yes

Yes D Yes

|/28 99 2:
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Ohio I Yes Yes D Yes

Oklahoma D Yes Yes D Yes

Oregon D Yes Yes D Yes

South Dakota D Yes Yes D Yes

Utah D & I Yes Yes None Yes

Washington D & I Yes Yes None Yes

Wyoming r Yes No None Yes

US Virgin Is. i Yes Yes I Yes

Initiative -  a law and/or constitutional amendment introduced k'< the citizens either to the legislature or 
directly to the voters.

D -  Direct Initiative; proposals that qualify go directly on the ballot

I -  Indirect Initiative; proposals are submitted to the legislature, which has an opportunity to act on the 
proposed legislation. Depending on the state, the initiative question may go on the ballot if  the 
legislature rejects it, submits a different proposal or takes no action.

I* — Alaska and Wyoming's initiative processes are usually considered indirect. However, instead o f  
requiring that an initiative be submitted to the legislature for action, they only require that an initiative 
cannot be placed on the ballot until after a legislative session has convened and adjourned.

Referendum -  a process by which voters may express their judgment on statutes and/or constitutional 
amendments enacted by the legislature.

I
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R e s t r i c t i o n s  o n  t h e  U s e  o f  t h e  I n i t i a t i v e

Alaska: No revenue measures, no appropriations, no acts affecting the judiciary, no local or special 
legislation. Limited to one subject.

California: Limited to one subject.

Colorado: Limited to one subject.

Florida: Limited to one subject.

Illinois'. Allowed only for amendment of constitutional Article IV, relating to structural and procedural 
subjects concerning the legislative branch.

Maine: Any measure providing for an expenditure of funds in excess of those appropriated becomes 
inoperative 45 days after the legislature convenes.

Massachusetts'. No measures relating to religion, the judiciary, specific appropriations and local or 
special legislation.

Michigan'. The initiative power extends only to laws which the legislature may enact.

Mississippi: The initiative cannot be used to repeal or modify the state's Bill o f  Rights; to amend or 
repeal provisions relating to the state's public employees' retirement system; to amend or repeal 
Mississippi’s constitutional right-to-work provision, or to modify the initiative process.

Missouri: Limited to one subject. Not used for appropriations of money other than new revenues created 
and provided for by the initiative. Cannot be used for any purpose prohibited by the state's constitution.

Montana: Cannot be used for appropriations or for local and special laws.

Nebraska: Limited to matters which can be enacted by legislation. The same measure cannot be initiated 
more often than once in three years.

Nevada: Initiative measures may not make an appropriation or require an expenditure of money unless a 
sufficient tax is provided as pan of the initiative proposal.

North Dakota: Not for emergency measures. Not for appropriation measures for the support and 
maintenance of state departments and institutions.

Oklahoma: Initiatives rejected by the voters cannot be proposed again for three years by less than 25 
percent o f the state's legal voters.

Wyoming: Cannot be used to dedicate revenues; to make or repeal appropriations; to create courts; to 
define the jurisdiction of courts: to prescribe court rules; to enact local or special legislation or to enact 
legislation prohibited by the Wyoming constitution. The

same measure cannot be initiated more often than once in five years.
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State Legislative Elections—1998

I n i t i a t i v e s  a n d  R e f e r e n d a

A r i z o n a  I n i t i a t i v e s  a n d  R e f e r e n d a

Prop. 100 Amend the Constitution adding rules relating to public retirement systems
Type: Legislative Referendum Status: Pass (Yes votes: 61.4%)

Summary: Prop. 100 would amend *he Arizona Constitution to include specific rules that 
apply to public retirement _ vstems in this state. Public retirement systems have 
public employee members such as teachers, state, county and city workers, police 
officers, fire fighters, correctional officers, university and community college 
staff and faculty, judges and elected officials. The rules contained in Prop. 100 
are consistent with current law and practices.

Prop. 101 Amend the Constitution relating to commission on salaries for elected state
offices

Type: Legislative Referendum Status: Fail (Yes votes: 34.1%)
Summary: Prop. 101 would amend the Arizona Constitution to increase the salary

commission membership from 5 to 11 members; commission recommends 
salaries for elective state officers every 2 years, beginning in 1999; commission 
recommendations become final, including legislators’ salary recommendation, 
unless Legislature or the people place referendum on salary recommendations on 
the general election ballot.

Prop. 102 Amend the Constitution relating to investment of State Trust funds
Type: Legislative Referendum Status: Pass (Yes votes: 53.3%)

Summary: Would amend the Arizona Constitution to expand investment options for State 
Trust funds, allowing investment in equity securities, such as stocks. The Board 
of Investments would manage funds under conditions set out in the Constitution; 
require investment according to 'The Prudent Investor Rule;” permit certain 
payments out of permanent funds to designated state institutions.

Prop. 103 Amend the Constitution relating to voting in Primary Elections
Type: Legislative Referendum Status: Pass (Yes votes: 60.5%)

Summary: Would amend the Arizona Constitution to allow voters registered as
independents, no party designation, or members of a party without ballot 
recognition to vote in the partisan primary of the choice o f one of the four 
currently recognized political parties.



Summary: Would amend the Arizona Constitution relating to initiative and referendum 
measures; prohibit governor’s veto; prohibit legislative repeal for five years; 
require two-thirds vote to repeal, amend, substantively modify or transfer funds 
designated by measure; allow governor to veto bill amending measure; require 
three-fourths vote to override veto; prohibit “emergency" clauses on amendments.

Type: Initiative Status: Pass (Yes votes: 52.3%)
Summary: Would amend the Arizona Constitution relating to initiative and referendum 

measures; prohibit governor’s veto; prohibits legislative repeal; require 
three-fourths vote to amend measure, to supersede measure, or to transfer funds 
designated by the measure, and only if each furthers the purpose o f the measure.

Prop. 200 Am Act relating to a campaign finance funding and reporting system
Type: Initiative Status: Pass (Yes votes: 51.2%)

Summary: Would establish a five-member commission to administer additional alternative 
campaign financing system; provide public funding and additional reporting for 
participating candidates; reduce current contribution limits by 20% for 
non-participating candidates; set personal monies and spending limits for 
participating candidates; limit private contributions for participating candidates 
unless Commission declares emergency.

Prop. 201 An Act relating to creating the crime of cockfighting
Type: Initiative Status: Pass (Yes votes: 68.1 %)

Summary: Would make cockfighting a Class 5 felony for knowingly owning, possessing, 
keeping or training a cock for cockfighting; cause any cock to fight or injure 
another cock for amusement or gain, or allowing cockfighting on a person’s 
property; make it a Class 1 misdemeanor for being present at a cockfight.

Prop. 202 An Act relating to creating a federal candidates’ IRS pledge
Type: Initiative Status: Fail (Yes votes: 45.0%)

Summary: Would give Arizona candidates for federal offices the option to pledge to support 
and vote for elimination of the federal income tax and Internal Revenue Service 
through the passage of a national consumption tax; permit “Signed the IRS 
Elimination Pledge” to be shown on the ballot next to pledging candidates’ 
names.

Prop. 300 Referendum relating to the medical use of schedule I drugs
Type: Popular Referendum Status: Fail (Yes votes: 42.7%)

Summary: Referendum of an act which requires authorization by the Federal Food and Drug 
Administration or the United States Congress for the medical use o f marijuana 
before doctors may lawfully prescribe Schedule I drugs, including heroin, LSD, 
marijuana and analogs o f PCP, to seriously ill or terminally ill patients in 
Arizona.

Prop. 301 Referendum relating to probation eligibility for drug possession or use
Type: Popular Referendum Status: Fail (Yes votes: 48.4%)
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Summary: Referendum of an act which provides that for 1st or 2nd convictions for
possession/use o f marijuana, dangerous or narcotic drugs, a person shall be 
probation eligible unless previously convicted o f 2 or more felonies, a violent or 
dangerous offense; shall receive probation if the person has one drug 
possession/use conviction or no prior felonies.

Prop. 302 Recommendation by the Commission Salaries for Elective State Officers 
relating to salaries for State Legislators

Type: Referendum Status: Pass (Yes votes: 56.4%)
Summary: Would provide for an increase from the present salary of state legislators from 

515,000 per annum to 524,000 per annum with per diem reimbursement as 
recommended by the Commission on Salaries for Elected State Officers.

Prop. 303 Referendum relating to appropriation of funds for open space land
Type: Legislative Referendum Status: Pass (Yes votes: 52.9%)

Summary: Would provide $20 million of state general revenue each year for eleven years to 
purchase or lease State Trust land and to preserve land from development as open 
space; provide that the state cannot mandate local governments to adopt certain 
growth management ordinances, boundaries or other restrictions.

Prop. 304 Referendum relating to the State Lottery termination date
Type: Legislative Referendum Status: Pass (Yes votes: 66.8%)

Summary: Would provide for an extension of the termination date o f the Arizona State 
Lottery from the current termination date of July 1, 1999, until July 1, 2003.
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M i s s i s s i p p i  I n i t i a t i v e s  a n d  R e f e r e n d a

Type: Legislative Referendum Status: Pass (Yes votes:)
Summary: This proposed constitutional amendment provides that only a person is a resident 

of this state may circulate an initiative petition or obtain signatures on an 
initiative petition for the purpose o f proposing an amendment to the Mississippi 
Constitution.

Amendment 2 Amend the Constitution establishing victims' rights
Type: Legislative Referendum Status: Pass (Yes votes: )

Summary: This amendment gives victims o f crimes the right to be informed, to be present 
and to be heard during the criminal process of the person accused of the crime, 
when authorized by law.
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M i s s o u r i  I n i t i a t i v e s  a n d  R e f e r e n d a

Type: Legislative Referendum Status: Pass (Yes votes: 57.7%)
Summary: If adopted, Constitutional Amendment 1 would change the deadline for

submitting initiative petitions to the Secretary' of State's Office from four months 
prior to the general election to six months prior to the general election. The 
deadline would fall in early may rather than early July. The earlier deadline 
would give local election officials and the Secretary o f State's Office more time to 
determine whether sufficient valid signatures have been obtained from registered 
voters and to investigate allegations of fraud. This will help finalize the ballot by 
the time absentee voting begins six weeks before the election. It will also allow 
local election officials to verily signatures when they are not in the middle of 
preparing and conducting the August primary election.

Amendment No. 2 Allows school board to set operating levy no higher than $2.75 without a vote 
Type: Legislative Referendum Status: Pass (Yes votes: 58.8%)

Summary: If adopted, Constitutional Amendment 2 would change limits on tax levies 
imposed by school districts. Currently, the limit on levies not requiring voter 
approval is $1.25 per $100 assessed valuation, which was set in 1945. Under this 
amendment the limit would be increased to $2.75. This proposal also increases 
the limit on tax levies requiring voter approval by a simple majority from $3.75 to 
$6 per $100 assessed valuation. Levies above 56 would still require a two-thirds 
majority for passage.

Amendment No. 5 Directs state treasurer to prepare a written investment policy for state funds 
Type: Legislative Referendum Status: Pass (Yes votes: 75.7%)

Summary: If adopted, Constitutional Amendment 5 would require the State Treasurer to
prepare and maintain a written investment policy. It would also give the Treasurer 
additional options for investing by allowing investment of state funds in the 
highest rated commercial paper and banker's acceptances issued by American 
companies. The maximum length of time the Treasurer could invest state funds in 
federal government securities would be increased from three years to five years. 
The goal of this amendment is to allow more varied investment practices and 
increase earnings on state funds without an appreciable increase in risk.

Amendment No. 6 Allows financing of municipal or joint sewer improvement project by
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C-33 Criminal laws must be based on principles of public safety and restitution
for victims as well as prevention and reformation

Type: Legislative Referendum Status: Pass (Yes votes: 71.4%)
Summary: The Legislature submitted this proposal for a vote. The Montana Constitution 

currently provides that laws concerning criminal punishment are based upon the 
principles o f prevention and reformation. This proposal would amend the 
Constitution to include public safety and restitution as additional principles upon 
which the criminal laws are to be founded. If approved the measure would take 
effect July 1, 1999.

Approval of tax increases
Initiative Status: Pass (Yes votes: 51.2%)
This initiative would amend the Montana Constitution to require an election and 
voter approval of any new or increased tax imposed by state and local 
governments, school districts and other taxing districts. Each governmental unit 
could hold only one tax election per year. As an emergency measure, a bill passed 
by 3A o f each house of the legislature could enact a state or local tax without voter 
approval, but it would be in effect for only a limited time. Any elector could sue 
to enforce this amendment, and public officials and employees could be held 
civilly liable for violations. The exact fiscal impact of this proposed constitutional 
amendment is unknown; however, it will limit increases in government revenue 
and spending if  voters do not approve new taxes and tax increases. There would 
also be a fiscal impact if special elections are held for tax measures.

1-134 Repeal Montana Retail Motor Fuel Marketing Act
Type: Initiative Status: Pass (Yes votes: 54.0%)

Summary: This initiative would repeal the Montana Retail Motor Fuel Marketing Act. The 
Act was passed in 1991 to prevent fuel dealers from selling fuel below cost to 
drive out competition from smaller independent dealers and distributors. It 
prohibits selling fuel for less than the price the seller paid, plus overhead and 
labor costs, if  the effect of the below-cost pricing is to destroy or injure 
competitors or competition. A gas station cannot sell fuel for less than the 
wholesale price it pays plus a 6% markup, unless its cost o f doing business is 
actually less than the 6% markup. The effect o f this measure on state government 
is difficult to predict since most state government fuel purchases are already the 
result o f competitive bid and not affected by the current law. A "yes" vote is for 
repealing the Montana Retail Motor Fuel Marketing Act; a "no" vote is against

CI-75
Type:

Summary:
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Summary: The Legislature submitted this proposal for a vote. State law currently gives the 
legislature authority to levy up to 6 mills on the taxable value of all real and 
personal property for the support, maintenance and improvement of the Montana 
university system. This legislative authority, however, expires in 1999. A 
statewide university mill levy has been in effect since approval by the electorate 
in 1920, and since 1948 has stayed constant at six mills. This proposal would 
continue the authority for the tax lew  for ten additional years. The levy would 
generate revenue of up to $15 million a year beginning in fiscal year 2000 and 
increase approximately 2% a year for the remaining nine years.

Type: Legislative Referendum Status: Pass (Yes votes: 61.4%)
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Measure 54 Amends constitution: authorizes state to guarantee bonded indebtedness of
certain education districts

Type: Legislative Referendum Status: Pass (Yes votes: 54.6%)
Summary: Constitution now generally prohibits state from creating debt over $50,000 or 

lending its credit. Measure amends constitution permitting state to guarantee 
general obligation bonded indebtedness of school districts, education service 
districts, community college districts. Limits amount state can guarantee to % of 
one percent of true cash value of taxable property in state. State may issue bonds, 
borrow from Common School Fund to satisfy obligation. Legislature must enact 
statutes authorizing state to recover form district payments made to satisfy state’s 
guarantee of district debt.

Measure 55 Amends constitution: permits state to guarantee earnings on prepaid tuition
trust fund

Type: Legislative Referendum Status: Fail (Yes votes: 44.1%)
Summary: Amends Constitution. Measure approval makes effective the Post-secondary 

Education Expense Program adopted by the 1997 Legislature. Program allows 
payment of undergraduate tuition before enrollment at lower than highest 
prevailing rate at time of enrollment; establishes trust fund. Measure permits state 
to exceed constitutional debt limit to authorize indebtedness at % of one percent o f  
true cash value of all property in state to guarantee minimum benefits on 
contributions to prepaid tuition trust fund. State may issue bonds; may borrow 
from Common School Fund, if necessary.

Changes notice requirements for proposed government land use actions
Legislative Referendum Status: Pass (Yes votes: 80.4%)
Requires counties and cities to mail notices to landowners regarding changes to 
state, local, or metropolitan service district land use laws and regulations that limit 
or prohibit uses currently allowed on the landowners’ property. Requires state 
government to reimburse counties and cities for costs of mailing notice resulting 
from changes to state statutes or administrative rules. Requires metropolitan 
service districts to reimburse counties and cities for costs of mailing notice 
resulting form changes in district land use regulations. Prescribes form of each 
notice.

Makes possession of limited amount of marijuana Class C misdemeanor
Popular Referendum Status: Fail (Yes votes: 33.5%)

Measure 56
Type:

Summary:

Type:
Measure 57
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Summary: Under current Oregon law, possession of less than one ounce of marijuana is a
violation, punishable by a $500 to $1,000 fine; charges against first-time offenders 
may be dismissed upon completion of marijuana diversion agreement. Measure 
makes possession of less than one ounce of marijuana a Class C misdemeanor, 
punishable by up to 30 days imprisonment, plus a $500 to $1,000 fine. Measure 
also makes failure to complete diversion agreement ground for six-month 
suspension of offender’s driving privileges. Allocates $600,000 for enforcement.

Measure 58 Requires issuing copy of original birth certificate to adoptees
Type: Initiative Status: Pass (Yes votes: 57.4%)

Summary: Current Oregon law provides that upon decree of adoption, a new birth certificate 
generally will be substituted for the original birth certificate, and the original 
certificate showing birth parent information will not be subject to inspection, 
unless a court orders disclosure. Measure would require state registrar to issue 
certified copy of original birth certificate to any Oregon bom adopted person 21 
years old or older. Establishes same procedures, filing fees and waiting periods for 
obtaining birth certificate copies for adopted persons as for non-adopted persons.

Measure 59 Amends constitution: prohibits using public resources to collect money for
political purposes

Type: Initiative Status: Fail (Yes votes: 49.0%)
Summary: Amends constitution. Prohibits using “public funds” to collect or assist in

collecting “political funds.” “Public funds” defined to include public employee 
time, public property or equipment and supplies. “Political funds” defined to 
include any expenditure supporting or opposing a candidate, ballot measure or 
initiative petition. Prohibition applies even if public entities are reimbursed for use 
of public funds for collection. Measure would prohibit public employee payroll 
deduction for any entity that uses any funds deducted for political purposes or that 
commingles political and non-political funds.

Measure 60 Requires vote by mail in biennial primary, general elections
Type: Initiative Status: Pass (Yes votes: 69.4%)

Summary: Current law prohibits vote by mail for biennial primary or general elections. This 
proposal eliminates tire prohibition and requires vote by mail for biennial primary 
or general elections. The proposal does not affect existing law' permitting the 
Secretary of State and county clerk to conduct other elections either at the polls or 
by mail.

Measure 62

Type: Initiative Status: Pass (Yes votes: 67.5%)
Summary: Amends constitution. Existing statutes require disclosing certain campaign

finances. Measure adds constitutional requirements for prompter disclosure of 
contributions of $500 or more; more fiequent disclosure of 
contributions/expenditures for referendum/initiative petitions. Requires disclosing 
entity authorizing/paying for political advertising. Legislature may regulate, 
prohibit paying signature gatherers if it finds practice has caused fraud, other 
abuses. Guarantees individuals’ right to make campaign contributions using 
certain methods. Secretary of state must promptly publish finance reports.
Prohibits payments for signing/not signing petitions. Specifies penalties. Other 
provisions.



Type: Initiative Status: Pass (Yes votes: 55.3%)
Summary: Amends constitution. Measures including a requirement for more than a majority 

of votes cast by the electorate to approve any change in law or government action 
would become effective only if approved by at least the same percentage of voters 
specified in that proposed voting requirement. For example, a measure imposing a 
2/3 majority voting requirement to change law would require a 2/3 majority to 
pass. Applies to initiated, referred measures present to voters on or after November 
3, 1998, including measures on same ballot.

Measure 64 Prohibits many present timber harvest practices, imposes more restrictive
regulations

Type: Initiative Status: Fail (Yes votes: 19.4%)
Summary: Prohibits many present timber harvest practices, chemical herbicides, pesticides in 

forest. Limits size of trees that can be harvested. Covers private, state, federal 
forestlands. Imposes new harvest regulations including federal regulation by 
classifying forestland waters as “navigable.” State Board of Forestry must adopt 
new timber harvest methods and regulations to meet new requirements. Requires 
state to submit new forestland water quality plan to federal Environmental 
Protection Agency, seek approval before permitting logging. Authorizes citizens 
suits to enforce new harvest restrictions or other provisions of measure.

Measure 65 Amends constitution: creates process for requiring legislature to review
administrative rules

Type: Initiative Status: Fail (Yes votes: 47.5%)
Summary: Amends constitution. Current law does not require legislative review of

administrative rules. Measure allows voters to require legislative review o f  
administrative rules at next regular session when petition, signed by specified 
number of voters, is filed listing affected rules. Rule remains effective until 
reviewed by legislature, but rules ceases to be in effect unless approved. If 
governor vetoes bill, rule is disapproved unless legislature overrides veto. If rule is 
not approved, state agency may adopt new rule on same issue, but legislative 
review is required.

Measure 66 Amends constitution: dedicates some lottery funding to parks, beaches;
habitat, watershed protection

Type: Initiative Status: Pass (Yes votes: 67.2%)
Summary: Amends constitution. State lottery proceeds currently limited to job creation, 

economic development, public education. Measure dedicates 15 percent o f net 
lottery proceeds to new fund for parks, beaches; salmon, wildlife habitat, 
watershed protection. Dedicates half o f fund to create, maintain state parks, ocean 
shores, public beach access areas, historic sites, recreation areas. Dedicates other 
half for single agency to administer funds to protect native salmon, wildlife 
habitat, watersheds, using at least 65 percent for capital expenditures. Requires 
biennial audits, voter renewal in 2014. Other provisions.

Measure 67 Allows medical use of marijuana within limits; establishes permit system
Type: Initiative Status: Pass (Yes votes: 54.6%)

Summary: Oregon statutes currently prohibit possession, delivery, production of marijuana.
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Proposition 1 Legislative Eligibility Resolution
Type: Legislative Referendum Status: Pass (Yes votes: 87.0%)

Summary: Proposition 1 amends the present eligibility requirements in the Utah Constitution 
for the offices o f state senator and state representative. This proposition requires 
that the three years during which a person must be a resident of the state be a 
consecutive period and that it occur immediately prior to the last date provided by 
statute for filing for the office. Likewise, this proposition requires that the six 
months during which a person must be a resident of the person's legislative district 
be a consecutive period and that it also occur immediately prior to the last date 
provided by statute for filing for the office. This proposition eliminates the 
reference to a specific date at which other eligibility requirements must be met, but 
does not otherwise affect those eligibility requirements. This proposition also 
makes grammatical changes.

Proposition 2 Resolution Repealing Marital Property Provisions
Type: Legislative Referendum Status: Pass (Yes votes: 70.5%)

Summary: Proposition 2 repeals a provision of the Utah Constitution regarding property 
rights of married women. The Utah Constitution presently contains a provision 
adopted in 1896 and intended to raise the protection given to property rights of 
married women to the same level as that given to the property rights o f men. It 
provides that property of a married woman, acquired before marriage or acquired 
afterwards by purchase, gift, grant, or inheritance, should remain her separate 
property and not be liable for her husband's debts and obligations. Utah statutes 
contain a provision that is comparable to the constitutional provision. Proposition 
2 repeals the Utah constitutional provision regarding property rights o f married 
women. The repeal of this provision is not likely to affect the property rights of 
married women because over the years a substantial body o f law has developed 
that protects those rights apart from the Utah constitutional provision. Even 
without the Utah constitutional provision, married women have, with respect to 
their separate property, the same legal rights as men.

Proposition 3 Acceptance of Trust Lands Resolution
Type: Legislative Referendum Status: Pass (Yes votes: 84.5%)

Summary: Proposition 3 clarifies the status of school and institutional trust lands designated 
by Congress at statehood and other lands which may be added to them. It provides 
that those lands are to be held in trust for specified beneficiaries and purposes, and 
distinguishes those lands from other public lands held in trust by the state for other 
beneficiaries and purposes.
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Proposition 4 Resolution Eliminating Voting Rights of Convicted Felons
Type: Legislative Referendum Status: Pass (Yes votes: 82.0%)

Summary: Proposition 4 restricts any person convicted of a felony from voting and holding 
office in Utah. This proposition restricts those rights until the right to vote or hold 
elective office is restored as provided by statute. It also modifies language relating 
to the restoration of rights for other persons deprived of the right to vote or hold 
office.

Proposition 5
Type: Legislative Referendum Status: Pass (Yes votes: 56.1%)

Summary: Proposition 5 amends present provisions of the Utah Constitution regarding the
power of the people of the state to initiate legislation and submit it to a vote of the 
people for approval or rejection by majority vote. This proposition requires a 
two-thirds vote in order to adopt by initiative a state law allowing, limiting, or 
prohibiting the taking of wildlife or the season for or method of taking wildlife.

Proposition 6 Resolution on Review of Tax Commission Cases
Type: Legislative Referendum Status: Pass (Yes votes: 74.5%)

Summary: Proposition 6 amends the Revenue and Taxation Article o f the Utah Constitution.
It permits the Legislature to authorize any state court to adjudicate, review, 
reconsider, or redetermine any matter decided by the State Tax Commission or by 
a county board of equalization relating to revenue and taxation. This proposition 
also permits the Legislature to make the expansion o f the court's jurisdiction 
effective back to July 1, 1994 under specified circumstances.
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Amendment A Allows the legislature to reapportion its membership at the first session after 
all the census data is available

Type: Legislative Referendum Status: Pass (Yes votes:)
Summary: The adoption of this amendment will allow the legislature to reapportion its 

membership at the first session after all the census data is available.

Amendment B

Type: Legislative Referendum Status: Pass (Yes votes:)
Summary: The passage of this amendment would change the minimum requirement for

petition signatures for initiative and referendums. Currently the petition must be 
signed by at least 15% of the qualified voters in the state, with that number based 
on those who voted in the last general election. There must also be at least one 
qualified voter signing from at least two-thirds of the counties. This amendment 
would keep the overall, or statewide, number of signatures required the same, but 
would increase the minimum number required in at least two-thirds of the counties 
from one signature to 15% of the qualified voters of that county, as determined by 
the number of votes in the last general election. The purpose of this amendment is 
to ensure that the signatures needed to place an initiative or referendum on the 
ballot cannot be gathered in only the most populated counties, and that a 
significant number of qualified voters from throughout the state support the 
proposal.

Amendment C Restricts use of funds paid into the workers’ compensation fund
Type: Legislative Referendum Status: Pass (Yes votes:)

Summary: The adoption of this amendment would provide that funds paid into the workers' 
compensation fund may only be expended as provided in the Workers' 
Compensation Act and for debt service and for workplace safety as provided by 
law.
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s t i t u t i o n ,  w e  a r e  c o n f r o n t e d  w i t h  " b y  t h e  l e g i s l a t u r e "  a n d  " b y  
l a w " ,  w e  w i l l  b e  i n  c o n f l i c t  w i t h  o u r  i n i t i a t i v e  p r o v i s i o n  u n ­
l e s s  w e  p r e s c r i b e  i n  o u r  i n i t i a t i v e  p r o v i s i o n  t h a t  a l l  t h e s e  
t h i n g s  c a n n o t  b e  d o n e  b y  t h e  l e g i s l a t u r e .  T h a t  i s  w h a t  c o n c e r n s  
m e .  I  t h i n k ,  p r a c t i c a l l y  s p e a k i n g ,  i t  w o u l d  b e  a b s u r d  f o r  a n  
i n i t i a t i v e  p r o v i s i o n  t o  d e f i n e  " w a t e r s "  t o  b e g i n  w i t h .  Now I  
w i l l  g r a n t  t h e  p o s s i b i l i t y  t h a t  i t  c o u l d  h a p p e n ,  b u t  i t  b e i n g  
s o  u n u s u a l  t o  h a v e  s u c h  a  t h i n g ,  i t  w i l l  b e  a  m u c h  b e t t e r  c o n ­
s t i t u t i o n  i f  w e  u s e  " b y  l a w "  r e c o g n i z i n g  t h a t  i t  c o u l d  p o s s i b l y  
b e  r e f e r r e d  t o  i n i t i a t i v e .

R I L E Y :  T h e  C o m m i t t e e ,  a s  M r .  H e l l e n t h a l  p o i n t e d  o u t  a n d  t h o s e
w h o  w e r e  p r e s e n t  t h i s  m o r n i n g ,  u s e d  t h e  w o r d  d e l i b e r a t e l y  j u s t  
a g a i n s t  t h a t  r e m o t e  p o s s i b i l i t y .  N o w ,  s o o n e r  o r  l a t e r  I  am  s u r e  
t h a t  t h e  m a t t e r  w i l l  p r o b a b l y  b e  t h r e s h e d  o u t  h e r e  a t  t h e  i n ­
s t a n c e  o f  S t y l e  a n d  D r a f t i n g ,  b u t  i n  a n y  e v e n t ,  w e  s u b m i t  i t  
a s  " d e f i n e d  b y  t h e  l e g i s l a t u r e " .

P R E S I D E N T  EGAN: I s  t h e r e  o b j e c t i o n  t o  t h e  u n a n i m o u s  c o n s e n t
r e q u e s t ?  •

TA YLOR:  I  w i l l  o b j e c t ,  b e c a u s e  I  w o u l d  l i k e  t o  a s k  a  q u e s t i o n .
M r .  R i l e y ,  d o e s  t h e  a m e n d m e n t  " a s  d e f i n e d  b y  t h e  l e g i s l a t u r e "  
r e f e r  b a c k  t o  f i s h  a n d  w i l d l i f e ,  t o o ?

R I L E Y :  N o ,  i t  d o e s  n o t .  " W i l d l i f e ,  a n d  w a t e r s  a s  d e f i n e d  b y
t h e  l e g i s l a t u r e , " .

P R E S I D E N T  EGAN: I f  t h e r e  i s  n o  o b j e c t i o n ,  t h e  p r o p o s e d  c o m m i t ­
t e e  a m e n d m e n t  I s  o r d e r e d  a d o p t e d .  A r e  t h e r e  o t h e r  c o m m i t t e e  
a m e n d m e n t s ?  A r e  t h e r e  o t h e r  c o m m i t t e e  a m e n d m e n t s ,  M r .  R i l e y ?

C O G H I L L :  M r .  P r e s i d e n t ,  c o u l d  I  a s k  a  q u e s t i o n  o n  t h i s  p r o p o s e d
a m e n d m e n t  t o  M r .  R i l e y  —  o n  t h e  o n e  w e  j u s t  f i n i s h e d ?

P R E S I D E N T  EGAN: Y o u  m a y  a s k  a  q u e s t i o n  i f  t h e r e  i s  n o  o b j e c ­
t i o n .

C O G H I L L :  On t h a t ,  M r .  R i l e y ,  I t  w o u l d  b e  t h e  f e e l i n g  o f  t h e  
C o m m i t t e e  t h a t  t h e  l e g i s l a t u r e  c o u l d  n o t  r e g u l a t e  a n y  o f  t h e i r  
w i l d l i f e  t o  t h e  p o i n t  o f ,  s a y ,  d o m e s t i c a t i n g  m o o s e  o r  p r o v i d i n g  
f o r  s u c h  d e v e l o p m e n t  o f  a n y  s o u r c e  o f  w i l d l i f e  t h a t  i s  h e l d  i n  
t h e i r  o w n  n a t u r a l  s t a t e ?

R I L E Y :  N o ,  t h a t  w a s  n o t  i n  t h e  C o m m i t t e e ' s  c o n t e m p l a t i o n  a t  a l l .
We w i s h e d  s i m p l y  t o  m e e t  t h e  o b j e c t i o n  r a i s e d  l a s t  e v e n i n g  b y  
M r .  P o u l s e n ,  a s  y o u  w i l l  r e c a l l .  H e  a n d  o t h e r s ,  i n c l u d i n g  t h e  
C o m m i t t e e ,  h a v e  b e e n  q u i t e  c o n c e r n e d  a b o u t  t h e  p r o b l e m  a s  s t a t e d  
v.-. -  n n m n o r m o  c'm'aiT of* w a t p r  o n  n r i v a t e l y  o w n e d
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D A V I S :  No m e m b e r  o f  t h e  J u d i c i a r y  C o m m i t t e e  w o r k e d  o n  t h e  s u b ­
c o m m i t t e e ,  a n d  M r .  M c L a u g h l i n  m a d e  i t  c l e a r  a t  t h e  t i m e  we 
s t a r t e d  c o n s i d e r a t i o n  o f  t h i s  a r t i c l e  t h a t  h e  w a n t e d  n o  p a r t  
o f  s t y l i n g  t h i s  p a r t i c u l a r  a r t i c l e  s o  t h a t  i t  c o u l d  n o t  b e  
s a i d  t h a t  t h e  s u b s t a n t i v e  c o m m i t t e e  w a s  h a n d l i n g  t h i s  m a t t e r .
I s  t h a t  c l e a r ?  A t  t h e  o u t s e t  t h e  s u b c o m m i t t e e  h e r e  t o o k  t h i s  
j u d i c i a r y  a r t i c l e  t o  p i e c e s  a n d  p u t  i t  b a c k  t o g e t h e r  i n  s e r v -  
e r a l  r e s p e c t s .  F o r  t h a t  r e a s o n  y o u  c a n n o t  t a k e  t h i s  a r t i c l e  
a n d  r e a d  i t  a g a i n s t  t h e  e n r o l l e d  c o p y  w i t h o u t  r e a d i n g  b o t h  o f  
t h e m  c o m p l e t e l y  b e c a u s e  a  h u r r i e d  r e a d i n g  o f  t h e  S t y l e  a n d  D r a f t ­
i n g  c o p y  w o u l d  i n d i c a t e  t h a t  s o m e  p o r t i o n s  h a v e  b e e n  l e f t  o u t ,  
w h e r e  i n  f a c t ,  t h a t  i s  n o t  t h e  c a s e .  A s  a  q u i c k  r e s u m e  o n  
t h a t ,  i f  y o u  w e r e  t o  r e a d  t h i s  a r t i c l e  i n  a  h u r r y ,  y o u  w o u l d  
s e e  r i g h t  a w a y  t h a t  t h e  e n r o l l e d  c o p y  s a i d  t h a t  t h e  j u d i c i a l  
c o u n c i l  s h o u l d  c o n s i s t  o f  s i x  m e m b e r s ,  w h e r e  t h e  S t y l e  a n d  
D r a f t i n g  C o m m i t t e e  s a y s  t h e  j u d i c i a l  c o u n c i l  s h a l l  c o n s i s t  o f  
s e v e n  m e m b e r s .  Mow,  t h e  r e a s o n  f o r  t h a t  i s  t h a t  a  r e a d i n g  o f  
t h e  a r t i c l e  w i l l  s h o w ,  t h e  e n r o l l e d  c o p y  w i l l  s h o w  t h e y  a c t u ­
a l l y  i n t e n d e d  s e v e n  m e m b e r s  a l l  t h e  t i m e  b u t  t h e y  w e r e  w o r r i e d  
a b o u t  h o w  t h e y  w e r e  g o i n g  t o  g e t  t h e  s u p r e m e  c o u r t  j u s t i c e  o n  
t h a t  c o m m i t t e e  w h e n  i n  f a c t  h e  h a d  n o t  b e e n  a p p o i n t e d  a t  t h e  
b e g i n n i n g .  We h a v e  t a k e n  c a r e  o f  t h a t  b y  a  s e p a r a t e  s e c t i o n  
a t  t h e  e n d ,  S e c t i o n  1 8 ,  w h i c h  w e  h a v e  s e p a r a t e d  o u t  o f  t h e  b o d y  
o f  t h e  j u d i c i a l  a r t i c l e  a n d  w h i c h  w e  i n t e n d  t o  h a v e  g o  i n t o  a  
t r a n s i t i o n a l  o r d i n a n c e .  We b e l i e v e  t h a t  s i n c e  t h e  s t a g g e r e d  
t e r m s  o f  j u d i c i a l  c o u n c i l  w i l l  o n l y  h a p p e n  o n c e ,  I  m e a n  t h e  
s e t u p  o f  i t  w i l l  o n l y  h a p p e n  o n c e ,  a f t e r  y o u  o n c e  g e t  t h e  
c o u n c i l  a p p o i n t e d ,  t h e  t e r m s  w i l l  b e  s t a g g e r e d  a n d  t h e r e a f t e r  
t h e  p r o b l e m  d o e s  n o t  a r i s e ,  s o  w e  b e l i e v e d  i t  w a s  n o t  e i t h e r  
n e c e s s a r y  o r  d e s i r a b l e  t o  k e e p  t h e  l a n g u a g e  a b o u t  s t a g g e r e d  
t e r m s  i n  t h e  b o d y  o f  t h e  c o n s t i t u t i o n ,  a n d  f o r  t h a t  r e a s o n  w e  
h a v e  m a d e  a  s e p a r a t e  s e c t i o n  w h i c h  w e  i n t e n d  t o  l i f t  o u t  o f  t h e  
b o d y  o f  t h e  j u d i c i a l  a r t i c l e  a n d  p u t  i t  i n  a  t r a n s i t i o n a l  
m e a s u r e .  T h e  s a m e  t h i n g  i s  t r u e  i n  a  d i f f e r e n t  m a n n e r  a s  t o  
t h e  q u e s t i o n  t h a t  a  s e r v i c e  i n  t h e  a r m e d  f o r c e s  I s  n o t  a n  o f f i c e  
o f  p r o f i t .  Y o u  w i l l  r e m e m b e r  t h a t  t h a t  a p p e a r s  i n  o n e  p o s i t i o n  
i n  t h e  p r e s e n t  j u d i c i a l  a r t i c l e .  N o w ,  i t  h a s  a l r e a d y  c o m e  o u t  
o n  t h e  f l o o r  i n  a t  l e a s t  o n e  o t h e r  a r t i c l e  a n d  p r o b a b l y  w i l l  
c o m e  i n  o t h e r s ,  a n d  w e  f i g u r e d  t h a t  t h a t  m a t t e r  c o u l d  b e s t  b e  
h a n d l e d  b y  a  g e n e r a l  p r o v i s i o n  i n  t h e  c o n s t i t u t i o n  t h a t  s e r v i c e  
i n  t h e  a r m e d  f o r c e s  i s  n o t  a n  o f f i c e  o f  p r o f i t  a s  p r o v i d e d  i n  
t h e  c o n s t i t u t i o n ,  a n d  f o r  t h a t  r e a s o n  o n c e  a g a i n  w e  l i f t e d  
t h a t  l a n g u a g e  o u t  o f  t h e  p a r t i c u l a r  s e c t i o n  a n d  s e t  i t  u p  I n  
a  s e p a r a t e  s e c t i o n  a t  t h e  e n d  o f  t h e  j u d i c i a l  a r t i c l e .  I  t h i n k  
t h a t  i s  S e c t i o n  1 7 ,  a s  I  r e m e m b e r  I t ,  w i t h  t h e  i n t e n t i o n  t h a t  
t h a t  s e c t i o n  . w i l l  b e  t a k e n  o u t  o f  t h e  j u d i c i a l  a r t i c l e  a n d  f i t t e d  
I n t o  t h e  p r o p e r  p l a c e  i n  t h e  e n t i r e  c o n s t i t u t i o n .  N o w ,  t o  g e t  
t o  S t e v e ' s  p r o b l e m  h e r e .  H e  h a s  g o t  h i s  w h o l e  c o p y  m a r k e d  u p  
o n  t h e  s i d e  —  " i n i t i a t i v e ,  i n i t i a t i v e "  —  a n d  h e  s t a r t e d  t o  
a s k  a  q u e s t i o n ,  a n d  t h a t  I s  a  g o o d  q u e s t i o n .  A s  q u i c k  a s  we  
s t a r t e d  w o r k i n g  o n  t h i s  a r t i c l e ,  w e  f o u n d  t h a t  w e  h a d  u s e d .  
I n t e r c h a n g e a b l y ,  t h e  t e r m s  " b y  t h e  l e g i s l a t u r e "  o r  " b y  l a w ' .
Y o u  w i l l  r e m e m b e r  a t  t h e  t i m e  t h e  j u d i c i a l  a r t i c l e  w a s  c o n s i d ­
e r e d  b y  t h e  C o n v e n t i o n  w e  h a d  n o t  y e t  c o n s i d e r e d  t h e  i n i t i -



i v e  a n d  I  a m  s a t i s f i e d  i n  m y  o w n  m i n d ,  a n d  I  t h i n k  t h a t  t h e  
t d i e t a r y  C o m m i t t e e  a g r e e s  w i t h  me o n  t h i s  p o i n t ,  t h a t  a t  t h e  
J-ime t h e  a r t i c l e  w a s  b e f o r e  t h e  C o n v e n t i o n  t h a t  w e  m e a n t  e x a c t -  

t h e  s a m e  w h e n  we s a i d  " b y  l a w "  o r  " b y  t h e  l e g i s l a t u r e " .
A f t e r  w e  a d o p t e d ,  a t  l e a s t  t e n t a t i v e l y ,  a n  i n i t i a t i v e  a r t i c l e  

f  c o u r s e  i t  w a s  o b v i o u s  t h a t  t h e  t e r m s  " b y  t h e  l e g i s l a t u r e "  
a n d  " b y  l a w " a r e  n o  l o n g e r  s y n o n y m o u s .  T h e y  m i g h t  m e a n  t w o  
d i f f e r e n t  t h i n g s  b e c a u s e  t h e  i n i t i a t i v e  i n i t i a t e s  l a w s .  F o r  
t h a t  r e a s o n  i n  o r d e r  t o  t r y  t o  k e e p  t h e  t h i n k i n g  o f  t h e  C o n ­
v e n t i o n  i n  o u r  f i r s t  d r a f t  o f  t h i s  m a t t e r  we  k e p t  t h e  t e r m s  
a l l  t h e  w a y  t h r o u g h  j u s t  a s  t h e y  w e r e  i n  t h e i r  e n r o l l e d  c o p i e s .  
W h e r e v e r  i t  s a i d  b y  t h e  l e g i s l a t u r e "  w e  l e f t  i t  t n a t  w a y ;  
w h e r e v e r  i t  s a i d  " b y  l a w "  we l e f t  t h e m  t h a t  w a y .  T h e n ,  i n  
o r d e r  t o  t r y  t o  r e s o l v e  t h e  p r o b l e m  —  I  s h o u l d  b a c k  u p  j u s t  
a  m i n u t e  —  t h e r e  i s  c o n s i d e r a b l e  f e e l i n g  b y  s o m e  p e o p l e ,  a n d  
I  m i g h t  s a y  t h a t  I  a m  o n e  o f  t h e m ,  t h a t  t h e  s e t t i n g  u p  a n d  t h e  
j u r i s d i c t i o n  o f  t h e  c o u r t s  i s  s o m e t h i n g  t h a t  s h o u l d  p r o p e r l y  
b e  h a n d l e d  b y  t h e  l e g i s l a t u r e  a n d  n o t  l e f t  t o  t h e  i n i t i a t i v e  
a n d  f o r  t h a t  r e a s o n  i n  a n  a t t e m p t  t o  f i n d  o u t  w h e r e  w e  w e r e  
g o i n g  o n  t h i s  t h i n g ,  w e  h e l d  a  c o m b i n e d  m e e t i n g  o f  s o m e  m e m b e r s  
f r o m  S t y l e  a n d  D r a f t i n g ,  s o m e  f r o m  t h e  J u d i c i a r y  C o m m i t t e e ,  
a n d  s o m e  f r o m  t h e  I n i t i a t i v e  C o m m i t t e e ,  t o  f i n d  o u t  h o w  i t  w a s  
b e s t  t o  h a n d l e  t h i s  p r o b l e m ,  a n d  t h e  r e s u l t  o f  t h a t  m e e t i n g  w a s  
t h a t  m o s t  m e m b e r s ,  I  t h i n k  we  h a d  o n l y  o n e  d i s s e n t ,  b u t  m o s t  
m e m b e r s  f e l t  i n  t h a t  b u n c h  t h a t  t h e  c o u r t s  s h o u l d  b e  s o m e t h i n g  
t h a t  s h o u l d  b e  h a n d l e d  b y  t h e  l e g i s l a t u r e  a n d  n o t  b y  t h e  i n i t i ­
a t i v e ,  b u t  i t  w a s  n o t  u n a n i m o u s ,  a n d  w e  d o  n o t  k n o w  h o w  t h e  
b o d y  a s  a  w h o l e  f e e l s ,  b u t  a s  a  r e s u l t  o f  t h a t  m e e t i n g  we 
a g r e e d  t h a t  p r o b a b l y  t h e  b e s t  w a y  t o  h a n d l e  t h i s  t h i n g  w o u l d  b e  
t o  c h a n g e  t h e  j u d i c i a l  a r t i c l e  t o  p r o v i d e  " b y  l a w "  i n  e a c h  
c a s e ,  a n d  t h e n  t o  r e q u e s t  t h e  b o d y  t o  m a k e  a  f u r t h e r  e x c e p t i o n  
i n  t h e  i n i t i a t i v e  a r t i c l e  w h e n  i t  c a m e  b e f o r e  t h e  b o d y  t o  
e x e m p t  t h e  J u r i s d i c t i o n  i n  t h e  m a k e - u p  o f  t h e  c o u r t s  f r o m  t h e  
i n i t i a t i v e  a r t i c l e .  W i t h  t h a t  i n  m i n d  t h e n  we  d i d  i n  o u r  n e x t  
a n d  f i n a l  d r a f t  c h a n g e  a l l  o f  t h e s e  p r o v i s i o n s  t o  r e a d  " b y  
l a w "  w h e r e v e r  i t  h a d  s a i d  " b y  l a w "  o r  " b y  t h e  l e g i s l a t u r e ' .
We c h a n g e d  t h e m  e x c e p t  i n  t w o  i n s t a n c e s  h e r e  w h e r e  i t  i s  o b ­
v i o u s  w e  c o u l d n ' t  h a v e  m e a n t  a n y t h i n g  b u t  t h e  l e g i s l a t u r e .  O n e  
o f  t h o s e  i n s t a n c e s  i s  w h e r e  t h e  l e g i s l a t u r e  b y  a  v o t e  o f  t w o  
h o u s e s ,  o f  e a c h  h o u s e ,  m u s t  a p p r o v e  a n y  c h a n g e  o f  t h e  r u l e s .
T h e  o t h e r  w a s  i n  c o n n e c t i o n  w i t h  t h e  c o n f i r m a t i o n  o f  m e m b e r s  o f  
t h e  J u d i c i a l  c o u n c i l ;  o n c e  a g a i n  i t  w a s  s o  w r i t ; . < ~ n  w e  c o u l d n ' t  
h a v e  m e a n t  a n y t h i n g  b u t  " t h e  l e g i s l a t u r e "  s o  w i t h  t h a t  i n  m i n d  
we w e n t  t h r o u g h  t h e  a r t i c l e  a n d  c h a n g e d  e v e r y w h e r e  i t  s a i d  " b y  
t h e  l e g i s l a t u r e "  o r  " b y  l a w " .  W i t h  t h o s e  t w o  e x c e p t i o n s  we  
c h a n g e d  i t  t o  r e a d  " b y  l a w " .  T h a t ^  t h e n ,  w a s  t h e  p u r p o s e  f o r  m y  
q u e s t i o n  a t  t h e  t i m e  we  s t a r t e d  t h e  r e s o u r c e s  a r t i c l e .  I  a s k e d  
a s  t o  w h e t h e r ,  w h e n  y o u  s a y  " l e g i s l a t u r e "  d o  y o u  m e a n  " l e g i s l a ­
t u r e "  o r  d o  y o u  m e a n  " b y  l a w " ,  a n d  t h e  a n s w e r  b y  t h e  C o m m i t t e e  
w a s  t h a t  w h e n  w e  s a y  " l e g i s l a t u r e "  we  m e a n  l e g i s l a t u r e ,  n o t  
i n i t i a t i v e .  I t  o c c u r s  t o  m e a n d  t o  s o m e  o f  t h e  o t h e r s  t h a t  
h a v e  b e e n  w o r k i n g  o n  t h i s ,  t h a t  i f  e a c h  a r t i c l e  t h a t  c o m e s  i n  
i s  g o i n g  t o  h a v e  t h i n g s  t h a t  t h e y  f e e l  s h o u l d  b e  l i m i t e d  t o  
a c t i o n  b y  t h e  l e g i s l a t u r e ,  t h a t  t h e n  we  a r e  g o i n g  t o  m a k e  t h e
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i n i t i a t i v e  a r t i c l e  a s  l o n g  a s  a  s l e d  t r a c k  a n d  c o m p l e t e l y  u n ­
w o r k a b l e  i f  we  s a y ,  " T h e  i n i t i a t i v e  s h a l l  a p p l y  e x c e p t ,  e x c e p t ,  
e x c e p t ,  e x c e p t " ,  a n d  s o  w e  h a v e  t h o u g h t  i t  w o u l d  b e  b e s t  i f  t h e  
C o n v e n t i o n  v / l s h e s  t o  l i m i t  s o m e  o f  t h e s e  t h i n g s  t o  a c t i o n  b y  
t h e  l e g i s l a t u r e ,  t o  a d o p t  a  g e n e r a l  m i s c e l l a n e o u s  D r o v l s i o n  t o  
t h e  e f f e c t  t h a t  w h e n  t h e  a r t i c l e  s a y s  " l e g i s l a t u r e ”  i t  m e a n s  
J u s t  t h a t ,  a n d  w h e n  i t  s a y s  " b y  l a w ' ,  i t  w i l l  m e a n  a c t i o n  b y  
e i t h e r  t h e  l e g i s l a t u r e  o r  b y  t h e  i n i t i a t i v e .  I f  w e  a d o p t  t h a t  
a p p r o a c h ,  t h e n  t h e  a r t i c l e  w h i c h  we  h a v e  p r e p a r e d  h e r e  i s  
w r o n g  t o  t h a t  e x t e n t  i f  t h e  b o d y  d e c i d e s  t h a t  t h e y  w a n t  t h e  
c o u r t s  t o  b e  s e t  u p  b y  t h e  l e g i s l a t u r e  a n d  n o t  b y  t h e  l e g i s l a ­
t u r e  a n d  t h e  i n i t i a t i v e .  N ow  t h a t  i s  s o m e t h i n g  w e  w i l l  h a v e  t o  
d e c i d e  h e r e ,  b u t  I  t h i n k ,  S t e v e ,  t h a t  a n s w e r s  w h a t  y o u  w e r e  
a s k i n g .  I  t h i n k  t h a t  I  h a v e  p r e t t y  w e l l  c o v e r e d  t h e  m a t t e r  
h e r e .  I  d o  h a v e  b e t w e e n  m y  d r a f t  o f  t h e  e n r o l l e d  c o p y  a n d  my 
c o p y ,  my  o r i g i n a l  c o p y  o f  S t y l e  a n d  D r a f t i n g ,  I  b e l i e v e  w i t h  a  
l i t t l e  w o r k  I  c a n  t e l l  a n y b o d y  w h e r e  a  p a r t i c u l a r  a r t i c l e  c a m e  
f r o m  o r  w h e r e  a  p a r t i c u l a r  a r t i c l e  w e n t  i n  t h e  f i n a l  d r a f t .
N o w  I  d o n ' t  h a v e  I t  i n  t o o  g o o d  s h a p e ,  b u t  I  t h i n k  I  c a n  f i n d  
i t .  O n e  t h i n g  f u r t h e r  I  w i s h  t o  s t a t e ,  t h a t  t h e  a r t i c l e  h a s  
b e e n  c h e c k e d  b y  a  m e m b e r  f r o m  t h e  J u d i c i a r y  C o m m i t t e e ,  a n d  b y  
t h e  J u d i c i a r y  C o m m i t t e e  a s  a  w h o l e ,  a i . ’d  I  b e l i e v e  t h a t  t h e y  h a v e  
n o  e x c e p t i o n s  o r  o b j e c t i o n s  t o  i t  e x c e p t  i n  t h e  q u e s t i o n  o f  
w h e t h e r  t h e  c o u r t s  a r e  g o i n g  t o  b e  s e t  b y  t h e  i n i t i a t i v e  o r  n o t ,  
a n d  t h a t  p o i n t  i s  b e f o r e  t h e  b o d y .

P R E S I D E N T  EGAN: M r .  V i c t o r  R i v e r s .

V .  R I V E R S :  P o i n t  o f  i n f o r m a t i o n ,  M r .  P r e s i d e n t .  M r .  D a v i s
s a i d  t h e  r u l e - m a k i n g  p o w e r  o r  t h e  c h a n g e s  i n  r u l e s  m u s t  b e  
a p p r o v e d  b y  a  t w o - t h i r d s  v o t e  o f  t h e  l e g i s l a t u r e .  I  d o  n o t  
r e a d  i t  t h a t  w a y .  D i d  y o u  s o  s t a t e  j u s t  a  m o m e n t  a g o ?

D A V I S :  I  t h i n k  I  d i d ,  M r .  R i v e r s ,  b u t  w h a t  I  m e a n t  w a s  —  I
w a s n ' t ,  o f  c o u r s e ,  t a l k i n g  a b o u t  t h a t  p a r t i c u l a r  s e c t i o n  e x c e p t  
a s  a n  i l l u s t r a t i o n .  T h e  s e c t i o n  i t s e l f  w i l l  c o n t r o l ,  a n d  w h a t  
i t  s a y s  i s  t h a t  I t  w i l l  s t a n d  u n l e s s  d i s a p p r o v e d .

V .  R I V E R S :  I  s t i l l  d o n ' t  r e a d  i t  t h a t  w a y .

D A V I S :  A l l  r i g h t ,  I  w i l l  r e a d  i t  t h e n .

V .  R I V E R S :  I  w a s  J u s t  c h e c k i n g  t h e  e n r o l l e d  c o p y  t o  s e e .  Mr.
P r e s i d e n t ,  I  m e r e l y  w a n t e d  t h e  r e c o r d  s t r a i g h t .  I t  d o e s  n o t  (l 
s a y  " s h a l l  b e  a p p r o v e d  b y  a  t w o - t h i r d s  v o t e  o f  t h e  l e g i s l a t u r e  > 
i t  s a y s  t h a t  " i t  m a y  b e  c h a n g e d  b y  a  t w o - t h i r d s  v o t e  o f  t h e  
l e g i s l a t u r e " .  T h a t  i s  a n  e n t i r e l y  d i f f e r e n t  a c t i o n .

D A V I S :  I  h e a r d ,  a l t h o u g h  I  d i d  n o t  a t t e m p t  t o  r e a d  t h a t
p a r t i c u l a r  s e c t i o n ,  M r .  R i v e r s ,  I  w a s  o n l y  u s i n g  i t  a s  a  m a t t e r  
o f  i l l u s t r a t i o n .
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MCLAUGHLIN:  T o  c o n f i r m  w h a t  M r .  D a v i s  h a s  s a i d ,  w e  h a d  a  r e p r e ­
s e n t a t i v e  o f  t h e  J u d i c i a r y  C o m m i t t e e  p r e s e n t  a n d  I  b e l i e v e  i t  
i s  t h e  u n a n i m o u s  a g r e e m e n t  o f  t h e  C o m m i t t e e  t h a t  t h e r e  h a v e  
b e e n  n o  s u b s t a n t i v e  c h a n g e s  m a d e  b y  S t y l e  a n d  D r a f t i n g ,  u n l e s s  
t h o s e  s u b s t a n t i v e  c h a n g e s  o n  t h e  m a t t e r  o f  " p r o v i d e d  b y  l a w "  
o r  " p r o v i d e d  b y  t h e  l e g i s l a t u r e " ,  w h i c h  i n  s u b s t a n c e  w i l l  b e  
l e f t  t o  t h e  b o d y  e x c e p t  u p o n  m o t i o n  o f  a m e n d m e n t  b y  M r .
R o b e r t s o n .

P R E S ID E N T  EGAN: A r e  t h e r e  q u e s t i o n s  w i t h  r e l a t i o n  t o  S e c t i o n
1 ? M r .  R o b e r t s o n .

ROBERTSON: A m e n d m e n t s  a r e  n o t  u p  n o w ,  a r e  t h e y ?

P R E S I D E N T  EGAN: We a r e  i n  t h e  p r o c e s s  o f  a c c e p t i n g  o r  r e j e c t ­
i n g  t h e  r e p o r t  o f  t h e  S t y l e  a n d  D r a f t i n g  C o m m i t t e e .

ROBERTSON: M r .  P r e s i d e n t ,  I  w o u l d  l i k e  t o  a s k  M r .  M c L a u g h l i n ,
t h e  C h a i r m a n  o f  t h e  J u d i c i a r y  B r a n c h  C o m m i t t e e ,  i f  i t  I s  n o t  
t r u e  t h a t  t h e  J u d i c i a r y  B r a n c h  C o m m i t t e e  w h e n  s u b m i t t i n g  t h i s  
p r o p o s a l  d i d  n o t  i n t e n d  i n  S e c t i o n  1  t h a t  w h e r e  t h e  w o r d s  " b y  
l a w '  a r e  u s e d ,  I t  m e a n s  " b y  t h e  l e g i s l a t u r e " ?

P R E S I D E N T  EGAN: M r .  M c L a u g h l i n .

MCLAUGHLIN:  Y o u  p l a c e  m e i n  a n  a w k w a r d  p o s i t i o n ,  M r .  R o b e r t s o n ,
b e c a u s e  f r a n k l y  I  d o n ' t  k n o w  w h a t  w e  I n t e n d e d .  We h a d n ' t  d i s ­
c u s s e d  t h e  i n i t i a t i v e  a n d  I  c a n n o t  s p e a k  f o r  t h e  C o m m i t t e e ,  b u t  
we d i d  u s e  i n  m a n y  i n s t a n c e s  " l e g i s l a t u r e "  i n t e r c h a n g e a b l y  w i t h  
" l a w " ,  a l t h o u g h  t h a t  m i g h t  n o t  b e  t h e  v i e w p o i n t  o f  m a n y  m e m b e r s  
o f  t h e  C o m m i t t e e .

P R E S I D E N T  EGAN: M r .  W h i t e .

WHITE:  M r .  P r e s i d e n t ,  p o i n t  o f  I n q u i r y .  M u s t  w e  n o t  s e t t l e ,
f i r s t  o f  a l l ,  b e f o r e  w e  c a n  p r o c e e d  u p o n  t h e  s u g g e s t i o n  o f  t h e  
C o m m i t t e e  o n  S t y l e  a n d  D r a f t i n g  a s  o u t l i n e d  b y  M r .  D a v i s ,  b e ­
c a u s e  M r .  D a v i s  s a i d  t h a t  s h o u l d  t h a t  s u g g e s t i o n  b e  a c c e p t e d ,  
t h e n  i n  s o m e  i n s t a n c e s  h e r e  t h e  r e p o r t  o f  t h e  C o m m i t t e e  o n  
S t y l e  a n d  D r a f t i n g  a s  t o  t h i s  p a r t i c u l a r  a r t i c l e  m u s t  b e  c h a n g e d ?

P R E S I D E N T  EGAN: I s  i t  t h e  w i s h  o f  t h e  b o d y  t h a t  a t  t h i s  t i m e
t h a t  a  m o t i o n  b e  m a d e  o n  t h a t  s u b j e c t  f r o m  t h e  f l o o r  a n d  we  
d i s c u s s  i t  a n d  s e t t l e  I t  b e f o r e  w e  g o  s e c t i o n  b y  s e c t i o n ?  M r .  
K i l c h e r .

K I L C H E R :  M r .  P r e s i d e n t ,  s i n c e  t h e  t h o u g h t  o f  t h e  I n i t i a t i v e
w a s  n o t  c l e a r  w h e n  t h i s  a r t i c l e  w a s  f i r s t  a d o p t e d  I n  s e c o n d  
r e a d i n g ,  I  t h i n k  t h a t  e a c h  s e c t i o n  s h o u l d  b e  v i e w e d  i n  t h e  l i g h t  
o f  t h e  i n i t i a t i v e .  I  d o n ' t  t h i n k  i t  w o u l d  b e  w i s e  t o  e i t h e r  
r e j e c t  o r  a d o p t  a  m o t i o n  t h a t  i n c l u d e s  o r  e x c l u d e s  i n i t i a t i v e  
f o r  t h e  w h o l e  a r t i c l e .  T h e r e  m a y  w e l l  b e  i n s t a n c e s  w h e r e  m a t t e r s  
s h o u l d  b e  l e f t  t o  t h e  l e g i s l a t u r e  a n d  t h e r e  m a y  b e  a  f e w  i n ­
s t a n c e s  w h e r e  t h e  i n i t i a t i v e  m i g h t  g e t  d u e  c o n s i d e r a t i o n .
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P R E S I D E N T  EGAN: M r .  M c L a u g h l i n .

MCLAUGHLIN:  M r .  C h a i r m a n ,  I  w a n t e d  t o  r e c t i f y  a  s t a t e m e n t  t o  t h e
e m b a r r a s s m e n t  o f  M r .  R o b e r t s o n .  I  d i d  n o t  m e a n  i t  t h a t  w a y ,
b u t  w h e n  h e  s a y s  " D i d  t h e  C o m m i t t e e  I n t e n d  i t  t o  b e  t h e  ' l e g ­
i s l a t u r e ' " ,  I  w o u l d  s a y  b y  e l i m i n a t i o n  " y e s " ;  w h e r e  w e  s a i d  " b y  
l a w "  w e  t h o u g h t  i n  t e r m s  o f  t h e  l e g i s l a t u r e  b e c a u s e  o f  t h e  f a c t  
w e  w e r e  n o t  e v e n  t h i n k i n g  o f  t h e  I n i t i a t i v e ,  a n d  " b y  l a w "  we 
d i d  i n  f a c t  t r e a t  i t  i n  t e r m s  o f  t h e  l e g i s l a t u r e .

P R E S I D E N T  EGAN: M r .  M e t c a l f .

METC ALF:  M r .  C h a i r m a n ,  I  s e r v e d  o n  b o t h  c o m m i t t e e s ,  b o t h  t h e
I n i t i a t i v e  a n d  J u d i c i a r y ,  a n d  i t  w a s  m y (Own p e r s o n a l  t h o u g h t  
t h a t  w e  s a i d  o r  u s e d  t h e  p h r a s e  " b y  l a w "  w e  m e a n t  t h e  l e g i s ­
l a t u r e  a n d  n o t  t h e  i n i t i a t i v e  o r  t h e  r e f e r e n d u m .

P R E S I D E N T  EGAN: M r .  J o h n s o n .

J O H N SO N :  I n  o r d e r  t o  h a v e  s o m e t h i n g  b e f o r e  u s ,  I  m o v e  t h a t  i n
S e c t i o n  1  w h e r e v e r  t h e  w o r d s  " b y  l a w "  a r e  u s e d  t h a t  t h e y  b e  
c h a n g e d  t o  r e a d  " b y  t h e  l e g i s l a t u r e " ,  a n d  I  m o v e  t h a t  t h e  r u l e  
b e  s u s p e n d e d .

ROBER TSO N : I  s e c o n d  t h e  m o t i o n .

P R E S I D E N T  EGAN: M r .  J o h n s o n  m o v e s  t h a t  t h e  r u l e s  b e  s u s p e n d e d
a n d  t h a t  t h e  w o r d s  " b y  l a w "  w h e r e v e r  t h e y  a p p e a r ,  b e  c h a n g e d  
t o  r e a d  " b y  t h e  l e g i s l a t u r e "  I n  e a c h  c a s e  w h e r e  t h o s e  w o r d s  
a p p e a r  i n  S e c t i o n  1 .  M r .  R o b e r t s o n .

ROBERTSO N : I  w o u l d  s u g g e s t  t h a t  I f  M r .  J o h n s o n  I s  a g r e e a b l e
t h a t  t h a t  a l s o  a p p l y  t o  S e c t i o n  2 ,  S e c t i o n  3 ,  S e c t i o n  4 ,  S e c ­
t i o n  9 ,  S e c t i o n  1 1 ,  a n d  S e c t i o n  1 3 .

JO H N SO N :  I  c e r t a i n l y  h a v e  n o  o b j e c t i o n .  H o w e v e r ,  i n  l i g h t  o f
M r .  K i l c h e r ' s  o b s e r v a t i o n  I  t h o u g h t  t h a t  i n  o r d e r  t o  e x p e d i t e  
i t ,  i t  m i g h t  b e  b e t t e r  t o  p r o c e e d  s e c t i o n  b y  s e c t i o n .  H o w e v e r ,
I  a m  p e r f e c t l y  w i l l i n g  t o  i n c l u d e  t h e  o t h e r  s e c t i o n s  b e c a u s e  
t h e y  c e r t a i n l y  a p p l y .

P R E S I D E N T  EGAN: I s  i t  y o u r  w i s h  t h a t  t h e  o t h e r  s e c t i o n s  b e
i n c l u d e d ?

J O H N SO N :  I t  i s .

P R E S I D E N T  EGAN: T h e n  t h e  m o t i o n  w i l l  I n c l u d e  t h e  w o r d s  w h e r e v e r
t h e y  a p p e a r  i n  t h e  p r o p o s a l .

ROBERT SON :  N o ,  o n l y  I n  t h o s e  p a r t i c u l a r  s e c t i o n s  I  m e n t i o n e d .

V .  R I V E R S :  I  w i l l  a s k  M r .  R o b e r t s o n  i f  h e  I n c l u d e d  S e c t i o n  1 1
t h e r e ?



2 8 2 5

P R E S ID E N T  EGAN: M r .  D a v i s .

DAVIS: M r .  P r e s i d e n t ,  I  w o u l d  l i k e  t o  a s k  t h e  p r o p o s e r  o f  t h e
m o t i o n  a  q u e s t i o n  n o w  i n  o r d e r  t o  g e t  t h e  t h i n k i n g ;  i f  w e  v o t e
o n  t h e  q u e s t i o n  I  w a n t  t o  k n o w  w h a t  w e  h a v e  d o n e .  M r .  J o h n s o n ,
b y  p r o p o s i n g  t h i s  m o t i o n  i s  i t  y o u r  i n t e n t i o n  t h a t  i f  t h e
m o t i o n  p a s s e s ,  t h a t  b y  u s i n g  t h e  w o r d  " l e g i s l a t u r e "  t h a t  we  
h a v e  m e a n t  t h a t  w e  h a v e  l i m i t e d  t h e  o p e r a t i o n  t o  t h e  l e g i s l a t u r e  
a n d  t h e  i n i t i a t i v e  d o e s  n o t  a p p l y  i n  t h o s e - i n s t a n c e s ?  I s  t h a t  
y o u r  i n t e n t i o n ?

JOHNSON: T h a t  i s  iny  i n t e n t i o n .

P R E S I D E N T  EGAN: M r .  M c N e e s .

MCNEES: M r .  P r e s i d e n t ,  I  f a i l  t o  s e e  a n y  g r e a t  t h r e a t  a n y w h e r e
t h r o u g h o u t  t h i s  a r t i c l e ,  a n d  I  r e a d  i t  c a r e f u l l y  l a s t  n i g h t ;
I  s p e n t  a  l i t t l e  b e t t e r  t h a n  t w o  h o u r s  o n  i t  l a s t  n i g h t  c o m p a r ­
i n g  i t  w i t h  t h e  e n r o l l e d  c o p y .  I  f a i l  t o  s e e  a n y  t h r e a t  w h a t ­
s o e v e r  t o  t h e  j u d i c i a r y  a r t i c l e  b y  l e a v i n g  t h e  w o r d s  " b y  l a w "  
r e m a i n  I n  t h e  a r t i c l e  w h e r e  t h e y  a r e  f o u n d .  T h e  b a s i s  o f  c o n s t i ­
t u t i o n a l  l a w  i s  t h a t  c e r t a i n  r i g h t s  a r e  r e s e r v e d ,  c e r t a i n  r e s e r v a ­
t i o n s  a r e  m a d e  w i t h i n  t h e  c o n s t i t u t i o n  a n d  a l l  o t h e r  l a w s  a r e  
l e f t  u p  t o  t h e  l e g i s l a t u r e  a n d  t o  t h e  p e o p l e .  I n a s m u c h  a s  t h i s  
b o d y  h a s  g o n e  o n  r e c o r d  a s  f a v o r i n g  t h e  i n i t i a t i v e ,  I  d o  n o t  
f e e l  t h a t  w e  s h o u l d  r e l e g a t e  I t  t o  a  p o s i t i o n  o f  s e c o n d - o r  
t h i r d - o r  f o u r t h - c l a s s  n a t u r e  i n  t h e  f o r m a t i o n  o f  t h e  s t a t u t o r y  
l a w s  o f  o u r  n e w  p r o p o s e d  s t a t e .  I  h a v e  h e a r d  m a n y  d i s c u s s i o n s ,  
i n f o r m a l  o n  t h i s  s u b j e c t  t h i s  m o r n i n g ,  a n d  I  t h i n k  t h a t  w e  a r e  
p r o b a b l y  b e i n g  f a c e d  b y  s o m e  b u g a b o o s  t h a t  a c t u a l l y  a r e  n o t  
t h e r e .  I  a m  a  f i r m  b e l i e v e r  t h a t  t h e  i n i t i a t i v e  i s  s o m e t h i n g  
t h a t  b e l o n g s  i n  o u r  c o n s t i t u t i o n  j u s t  a s  m u c h  a s  I  f e e l  t h a t  t h e  
l e g i s l a t u r e  b e l o n g s  i n  o u r  c o n s t i t u t i o n .  I  d o n ' t  f e e l  t h a t  w e  
c a n  s e p a r a t e  t h e m  a n d  s a y  t h a t  o n e  l a w  i s  g o i n g  t o  h a v e  g r e a t e r  
v a l u e  o r  g r e a t e r  r e a l m  o f  p o w e r  t h a n  a  l a w  s t e m m i n g  f r o m  s o m e  
o t h e r  s o u r c e .  I  w o u l d  h e a r t i l y  o p p o s e  a n y  e f f o r t  h e r e  t o  s a y ,  
c a r t e  b l a n c h e ,  w i t h o u t  s e r i o u s  d i s c u s s i o n  a n d  s t u d y  o n  t h e  p a r t  
o f  e v e r y  d e l e g a t e  i n  t h i s  r o o m  t h a t  w e  c a n  g o  t h r o u g h  a n d  s a y  
S e c t i o n  1 ,  2 ,  3> a n d  w i t h  t h e  e x c e p t i o n  o f  S e c t i o n  1 1 ,  w e  a r e  
g o i n g  t o  c h a n g e  t h e  w o r d s  " b y  l a w "  t o  r e a d  t h e  " l e g i s l a t u r e " .
I  d o n ' t  f e e l  t h a t  t h a t  w o u l d  b e  t h e  w i l l  o f  t h i s  g r o u p ;  I  
c e r t a i n l y  d o  n o t  f e e l  i t  w o u l d  b e  t h e  w i l l  o f  t h e  p e o p l e  w h o  
e l e c t e d  u s  h e r e .  I  t h i n k  we  m u s t  g i v e  m u c h  m o r e  c o n s i d e r a t i o n  
t o  i t  t h a n  t h a t .

P R E S I D E N T  EGAN: T h e  C h a i r  w o u l d  l i k e  t o  s t a t e  t h a t  o r d i n a r i l y
t h e  m o t i o n  t o  s u s p e n d  t h e  r u l e s  i s  n o t  d e b a t a b l e ,  b u t  I n a s m u c h  
a s  w i t h i n  t h a t  m o t i o n  t o  s u s p e n d  t h e  r u l e s  t h e  p r o p o s e d  a m e n d ­
m e n t  w a s  I n c l u d e d ,  t h a t  i t  I s  p e r m i s s i b l e  t o  d i s c u s s  t h e  q u e s ­
t i o n  b e f o r e  u s .  M r .  C o l l i n s .

R O B E R T S O N :  Y e a ,  I  m e n t i o n e d  S e c t i o n  1 1  a n d  S e c t i o n  1 3 .
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C O L L I N S :  A s  C h a i r m a n  o f  t h e  C o m m i t t e e  o n  t h e  I n i t i a t i v e ,
R e f e r e n d u m  a n d  R e c a l l ,  I  w o u l d  l i k e  t o  a s k  M r .  D a v i s  i f  t h i s  
m o v e  w o u l d  n o t  t a k e  t h e  p o w e r  o f  t h e  i n i t i a t i v e  o u t .  T h e  i n i ­
t i a t i v e  i s  a  l a w  i t s e l f .  O f  c o u r s e ,  w e  h a v e  p r o v i d e d  i n  t h e  
i n i t i a t i v e  f o r  S e c t i o n  3 ,  " T h e  l e g i s l a t u r e  s h a l l  p r e s c r i b e  t h e  
p r o c e d u r e  t o  b e  f o l l o w e d ,  t h e  e x e r c i s e  o f  t h e  p o w e r  a n d  i n i t i ­
a t i v e  a n d  r e f e r e n d u m  e x c e p t  a s  h e r e i n  p r o v i d e d . "  I  a m  j u s t  
w o n d e r i n g  i f  i t  w o u l d  n o t  t a k e  t h e  p o w e r  o f  t h e  i n i t i a t i v e  a w a y  
O u r  C o m m i t t e e  w o u l d  f i r m l y  s t a n d  b y  t h e  i n i t i a t i v e .  M r .  T a y l o r ’ 
i s  n o t  h e r e ,  h e  i s  V i c e  C h a i r m a n  o f  t h i s  C o m m i t t e e .  I  a m  s o r r y  
h e  i s  n o t  h e r e ,  b u t  b e f o r e  a  m o v e  i s  m a d e  I  w o u l d  l i k e  t o  h a v e  
t h e  o p i n i o n  o f  t h e  C o m m i t t e e ,  m y  C o m m i t t e e  o n  t h e  I n i t i a t i v e  
a n d  R e f e r e n d u m .  I  t h i n k  i t  i s  v e r y  v i t a l  a t  t h i s  p o i n t .  I f  
t h e y  e n d e a v o r  t o  t a k e  a w a y  t h e  p o w e r  o f  t h e  I n i t i a t i v e  I  o p p o s e  
i t ,  a n d  I  w a n t  t h e  b a c k i n g  o f  t h e  C o m m i t t e e .

P R E S I D E N T  EGAN: M r .  D a v i s .

D A V I S :  M r .  C o l l i n s ,  i n  m y  o p i n i o n , t o  a n s w e r  y o u r  q u e s t i o n ,  i n
m y  o p i n i o n ,  i f  w e  a d o p t  t h e  m o t i o n  w h i c h  h a s  b e e n  p r o p o s e d  we 
h a v e  t a k e n  a w a y  t h e  p o w e r  o f  t h e  i n i t i a t i v e  a s  t o  t h e  s u b ­
j e c t s  c o v e r e d  i n  t h e s e  p a r t i c u l a r  a r t i c l e s .

C O L L I N S :  C a n  y o u  m a k e  t h a t  e x c e p t i o n ?

D A V I S :  I  d o n ’ t  s e e  w h y  n o t .  I  i n t e n d e d ,  i f  t h i s  c a r r i e s ,  I
i n t e n d e d  c e r t a i n l y  t o  p r o v i d e  s o m e w h e r e  i n  h e r e  a  m i s c e l l a n e o u s  
a r t i c l e  i n  t h e  c o n s t i t u t i o n  t o  t h e  e f f e c t  t h a t  w h e n  w e  h a v e  
u s e d  t h e  w o r d s  " t h e  l e g i s l a t u r e "  a s  d i s t i n g u i s h e d  f r o m  " b y  
l a v / " ,  t h a t  a c t i o n  t h e n  w a s  l i m i t e d  t o  t h e  l e g i s l a t u r e  I n  t h o s e  
p a r t i c u l a r  p l a c e s .  T o  f u r t h e r  g o  a h e a d  w i t h  w h a t  y o u  m e n t i o n e d ,  
y o u  w i l l  r e m e m b e r  t h a t  w e  h e l d  a  c o m m i t t e e  m e e t i n g  w h i c h  i n c l u d e d  
m e m b e r s  f r o m  y o u r  C o m m i t t e e .  I  d o n ’ t  r e m e m b e r  w h e t h e r  y o u  w e r e  
t h e r e  o r  n o t ,  b u t  M r .  T a y l o r  w a s  t h e r e .

C O L L I N S :  I  w a s  t h e r e .

D A V I S :  A t  t h a t  t i m e  i t  w a s  p r o p o s e d ,  I  t h i n k  w i t h o u t  d i s s e n t
s o  f a r  a s  t h a t  c o m m i t t e e  o f  c o m m i t t e e s  w a s  c o n c e r n e d ,  t h a t  we 
w o u l d  o f f e r  a n  a m e n d m e n t  t o  t h e  I n i t i a t i v e  a r t i c l e  t o  s p e c i f i ­
c a l l y  e l i m i n a t e ,  t o  s p e c i f i c a l l y  e x c l u d e  t h e  s e t u p  a n d  j u r i s ­
d i c t i o n  o f  t h e  c o u r t s  f r o m  t h e  i n i t i a t i v e  a r t i c l e .  T h a t  i s  
w h a t  w e  h a d  a g r e e d  t o  d o  a t  t h a t  t i m e ,  b u t  t h i s  o t h e r  t h i n g  h a s  
c o m e  u p  s i n c e .  T h a t  i s  w h y  w e  h a v e  t h e  p r o b l e m  n o w ,  t h a t  a p ­
p a r e n t l y  o t h e r  c o m m i t t e e s  a r e  t a l k i n g  t h e  s a m e  p o s i t i o n  a n d  i f  
t h e y  d o  v/e w i l l  h a v e  m o r e  e x c e p t i o n s  I n  t h e  i n i t i a t i v e  t h a n  
v/e h a v e  i n i t i a t i v e .  T h a t  I s  t h e  p o i n t  I  w a s  t r y i n g  t o  g e t  a t  
a v / h i l e  a g o .  Now  i t  I s  p u r e l y  a  m a t t e r  o f  p o l i c y  h e r e  a s  t o  
v / h e t h e r  t h e  b o d y  i t s e l f  w a n t s  t o  e x e m p t  t h e  j u r i s d i c t i o n  a n d  t h e  
m a k e - u p  o f  t h e  c o u r t s  f r o m  t h e  i n i t i a t i v e .  S o  f a r  a s  I ,  a s  
a n  i n d i v i d u a l  a m  c o n c e r n e d ,  I  d o  f a v o r  t h a t ,  b u t  t h a t  i s  s o m e ­
t h i n g  t h a t  t h e  b o d y  i t s e l f  h a s  g o t  t o  d e c i d e ;  n e i t h e r  S t y l e  a n d  
D r a f t i n g  n o r  e i t h e r  o f  t h e  s u b s t a n t i v e  c o m m i t t e e s  c a n  d e c i d e
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PRESIDENT EGAN: M r. W h i t e .

WHITE: M r. P r e s i d e n t ,  t o  c a r r y  t h i s  f o r w a r d  t o  w h a t  s e e m s  t o
me t o  b e  a  l o g i c a l  c o n c l u s i o n ,  I  w o n d e r  i f  t h e  m a k e r s  o f  t h e  
m o t i o n  w o u ld  be  w i l l i n g  t o  h o l d  i t  i n  a b e y a n c e  u n t i l  we d e c i d e  
t h e  m o re  b a s i c  q u e s t i o n  a s  o u t l i n e d  b y  Mr. D a v i s .  I t  s e e m s  t o  
me we h a v e  t o  d e c i d e  t h a t  b a s i c  m e th o d  o f  p r o c e d u r e  b e f o r e  we 
know w h a t  we a r e  g o i n g  t o  do w hen  we c h a n g e  o r  d o n ' t  c h a n g e  
t h e  w o rd s  i n  t h i s  a r t i c l e ,  " a s  p r e s c r i b e d  b y  l a w " .  I t  w o u l d n ' t  
a f f e c t  y o u r  m o t i o n ,  M r. J o h n s o n ,  b u t  d o n ' t  y o u  t h i n k  i t  m i g h t  
be b e t t e r  t o  s e t t l e  t h e  b a s i c  p r o c e d u r e  f i r s t ?

PRESIDENT EGAN: M r. J o h n s o n .

JOHNSON: I  a s s u m e  w h a t  M r. W h i te  h a s  i n  m in d  I s  p e r h a p s  a
d i v i s i o n  o n  t h e  q u e s t i o n  a n d  we v o t e  —

WHITE: I  h a v e  i n  m i n d ,  M r. J o h n s o n ,  i f  y o u  w o u ld  a g r e e  t o  h o l d
i t  i n  a b e y a n c e  a n d  move i n  l i n e  w i t h  t h e  l a t e r  s u g g e s t i o n  o f  
t h e  C o m m i t t e e  o n  S t y l e  a n d  D r a f t i n g  t h a t  a  m i s c e l l a n e o u s  p r o v i ­
s i o n  b e  a d o p t e d  b y  t h e  C o n v e n t i o n  a s  o u t l i n e d  b y  Mr. D a v i s .

JOHNSON: I  b e g  y o u r  p a r d o n ,  I  h a v e  n o  o b j e c t i o n  t o  t h a t .

PRESIDENT EGAN: M r. M c C u tc h e o n .

MCCUTCHEON: M r. P r e s i d e n t ,  i t  a p p e a r s  t o  me t h a t  t h i s  I s  t h e
b a s i c  q u e s t i o n  r i g h t  now . T he  p r o p o s a l  t h a t  Mr. J o h n s o n  h a s  
o f f e r e d  I s  t h e  b a s i c  q u e s t i o n .  I t  d o e s  n o t  o n l y  a p p l y  t o  t h i s  
p a r t i c u l a r  a r t i c l e  t u t  I t  c a n  a p p l y  a n d  may a p p l y  t o  a l l  o t h e r  
a r t i c l e s  a n d  we a r e  now  a t  t h i s  t i m e  a r g u i n g  a  d i f f e r e n t i a t i o n  
b e t w e e n  " b y  l a w "  a n d  " b y  l e g i s l a t u r e " ,  s o  i t  s e e m s  t o  me t h a t  
t h e  p o i n t  c o u l d  b e  a r g u e d  v e r y  c l e a r l y  a t  t h i s  t i m e .

WHITE: T h a t  I s  c o r r e c t ,  b u t  S t y l e  a n d  D r a f t i n g  h a s  c h a n g e d  t h i s
a r t i c l e  i n  some r e s p e c t s  t o  r e a d  " a s  p r e s c r i b e d  b y  l a w " .  I n  
d o i n g  s o  t h e y  I n t e n d e d  t h a t  a t  f i r s t  t h a t  u n d e r  t h e  I n i t i a t i v e  
a n  e x c e p t i o n  b e  m ade f o r  t h e  j u d i c i a r y .

PRESIDENT EGAN: M r. H u r l e y .

HURLEY: P o i n t  o f  o r d e r ,  M r. P r e s i d e n t ,  I  t h i n k  t h a t  i s  a  m i s ­
s t a t e m e n t  o f  f a c t .  T h e  S t y l e  a n d  D r a f t i n g  C o m m i t t e e ,  i n  my 
o p i n i o n ,  h a s  n o  r i g h t  t o  reco m m en d  a  c h a n g e  i n  t h e  s u b s t a n c e  o f  
t h e  w h o le  c o n s t i t u t i o n .  I  r e c o g n i z e  t h a t  M r. D a v i s ,  i n  p r e s e n t ­
i n g  t h i s  t h i n g ,  d i d  t h e  b e s t  h e  c o u l d  a n d  p r o b a b l y  d i d  i t  r i g h t ,  
b u t  t h e  f a c t  o f  t h e  m a t t e r  i s  t h a t  a n y  d e c i s i o n  t h a t  w as made 
w as a  d e c i s i o n  t h a t  w as  i m p r o p e r  i n  I t s e l f ,  a n d  i t  w as  s i m p l y ,  
o u r  J o b  I s  t o  p o i n t  t h i s  p r o b l e m  u p  a n d  n o t  t o  reco m m en d  a  s o l u ­
t i o n  t o  t h e  t h i n g .

t h a t  p o i n t .
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WHITE: Mr. P r e s i d e n t ,  i n  a n s w e r  t o  M r. M c C u tc h e o n ,  I  m a i n t a i n
t h a t  s e t t l i n g  t h e  b a s i c  m e th o d  o f  p r o c e d u r e  a t  t h i s  t i m e  w ould  
n o t  a f f e c t  M r. J o h n s o n ' s  m o t i o n  o r  a n y  d i s c u s s i o n  o f  i t  t h a t  
may e n s u e .  T he  o n l y  t h i n g  i t  w o u ld  d o  i s  c l a r i f y  w h a t  o u r  p r o ­
c e d u r e  i s  g o i n g  t o  b e  i n  e a c h  c a s e .  I f  M r. J o h n s o n  a g r e e s  t o  
h o l d  h i s  m o t i o n  i n  a b e y a n c e  a s  h e  h a d  a g r e e d ,  t h e n  I  am p r e p a r e d  
t o  m ake a  m o t i o n .

PRESIDENT EGAN: H as  M r. J o h n s o n  a g r e e d  t h e n  t h a t  h i s  m o t i o n
w i l l  b e  h e l d  i n  a b e y a n c e  a n d  w i l l  n o t  be  b e f o r e  u s  a t  t h i s  t im e ?  
Do y o u  a s k  u n a n im o u s  c o n s e n t  t h a t  I t  b e  h e l d  I n  a b e y a n c e ?

JOHNSON: I  d o .

PRESIDENT EGAN: I s  t h e r e  o b j e c t i o n  t o  t h a t  r e q u e s t ?  H e a r i n g
n o  o b j e c t i o n  t h e n ,  t h e  m o t i o n  a s  h a s  b e e n  m ade b y  M r. J o h n s o n  
w i l l  b e  h e l d  i n  a b e y a n c e  u n t i l  a  l a t e r  t i m e .  M r. W h i te  s t i l l  
h a s  t h e  f l o o r  i f  h e  h a s  a  m o t i o n .

WHITE: M r. P r e s i d e n t ,  I  move t h a t  i t  b e  t h e  p o l i c y  o f  t h e  Con­
v e n t i o n  t o  a d o p t  a  m i s c e l l a n e o u s  p r o v i s i o n  w h ic h  s h a l l  s a y  t h a t  
w hen t h e  c o n s t i t u t i o n  s a y s  " t h e  l e g i s l a t u r e "  i t  m e a n s  t h e  l e g i s ­
l a t u r e  o n l y  a n d  t h a t  w hen i t  s a y s  b y  l a w "  i t  m e a n s  b y  t h e  s t a t e  
o r  b y  t h e  l e g i s l a t u r e .  I  s o  m ov e .

PRESIDENT EGAN: I s  t h e r e  a  s e c o n d ?

MCNEES: I  s e c o n d  t h e  m o t i o n .

PRESIDENT EGAN: M r. M cNees s e c o n d s  t h e  m o t i o n .

MARSTON: I s  i t  o p e n  f o r  d i s c u s s i o n ?

PRESIDENT EGAN: T he  m o t i o n  I s  o p e n  f o r  d i s c u s s i o n .  Mr. M a rs to n .

MARSTON: May I  a s k  a  q u e s t i o n  o f  M r. D a v i s ?  W hat p o s i t i o n  h a s
S t y l e  a n d  D r a f t i n g  t a k e n  o n  t h e  i n i t i a t i v e  w h e re  I t  s a y s  " b y  
l a w "  o r  " b y  l e g i s l a t u r e " ,  h a v e  t h e y  a l s o  d o n e  t h e  sam e t h i n g  
o n  t h e  I n i t i a t i v e  p o w e r s  g o i n g  i n t o  t h e  l e g i s l a t u r e ?

DAVIS: M r. M a r s t o n ,  M r. H u r l e y  h a d  t h e  r i g h t  i d e a  a w h i l e  a g o
when h e  s a i d  t h a t  S t y l e  a n d  D r a f t i n g  c a n n o t  d e c i d e  t h a t .  I  do 
n o t  a g r e e  w i t h  M r. H u r l e y  when h e  B a i d  we s h o u l d n ' t  p r o p o s e  a  
s o l u t i o n  i f  we h a d  o n e  b e c a u s e  I  t h i n k  s o m e b o d y  h a s  g o t  t o  do 
i t ,  b u t  a t  t h e  m i n u t e  i n  w o r k i n g  o n  t h e  I n i t i a t i v e  a r t i c l e  
t h i s  p o i n t  d o e s n ' t  come u p .  Had t h i s  m a t t e r  b e e n  l i m i t e d  t o  
t h e  j u d i c i a l  a n d  h a d  t h e  b o d y  w a n t e d  t o  l i m i t  a c t i o n  o n  t h e  
j u d i c i a r y  t o  t h e  l e g i s l a t u r e  we c o u l d  h a v e  t h e n  p r o p o s e d  a n  
a m en d m en t  t o  t h e  I n i t i a t i v e  a r t i c l e  w h i c h  w o u ld  h a v e  t a k e n  c a r e  
o f  t h a t ,  b u t  s o  f a r  a s  I  s e e ,  t h e  a c t i o n  t a k e n  now w o n ' t  h a v e  
a n y  e f f e c t  a t  a l l  o n  t h e  i n i t i a t i v e  a r t i c l e  a s  s u c h .  I t  w i l l ,  
c e r t a i n l y  i f  a d o p t e d ,  t a k e  c e r t a i n  t h i n g s  a w ay  f r o m  t h e  I n i t i ­
a t i n g  p o w e r  t h a t  m i g h t  b e  g i v e n  u n l e s s  t h e  m o t i o n  w e r e  a d o p t e d .
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CHIEF CLERK: " T h a t  i t  b e  t h e  p o l i c y  o f  t h e  C o n v e n t i o n  t o  a d o p t
a  m l s c e l J a n e o u s  p r o v i s i o n  w h ic h  s h a l l  s a y  t h a t  'w h en  t h e  c o n s t i ­
t u t i o n  s a y s  " t h e  l e g i s l a t u r e "  i t  m e an s  t h e  l e g i s l a t u r e  o n l y  and  
t h a t  when i t  s a y s  "b y  l a w "  i t  m e a n s  by  i n i t i a t i v e  o r  b y  t h e  l e g ­
i s l a t u r e . ' "

PRESIDENT EGAN: M r. R a l p h  R i v e r s .

R . RIVERS: M r. P r e s i d e n t ,  we h a v e  r e a c h e d  a  v e r y  f u n d a m e n t a l
q u e s t i o n ,  a n d  we a r e  g o i n g  t o  b e  m a k in g  a  v e r y  f u n d a m e n t a l  d e ­
c i s i o n .  I f  we d i s t i n g u i s h  b e t w e e n  t h e  m e a n i n g  o f  t h e  w o rd s  
" b y  la w "  o r  " b y  t h e  l e g i s l a t u r e "  we a r e  r a i s i n g  a  s u b s t a n t i v e  
q u e s t i o n  i n  e v e r y  c a s e  w h e r e  t h o s e  w o rd s  a p p e a r .  I  h a v e  t a l k e d  
t o  v a r i o u s  c o m m i t t e e  p e o p l e  a n d  m o s t  o f  th e m  s a y  t h a t  t h e y  d i d  
n o t  h a v e  t h e  d i s t i n c t i o n  c l e a r l y  i n  m in d  w hen t h e y  d r a f t e d  t h e i r  
p r o p o s a l s .  T h e y  u s e d  th e m  m o re  o r  l e s s  i n t e r c h a n g e a b l y  w i t h o u t  
s t o p p i n g  t o  t h i n k  o f  t h e  d i s t i n c t i o n s .  I f  we a r e  g o i n g  t o  r a i s e  
a  s u b s t a n t i v e  q u e s t i o n  o n  t h e  m e a n i n g  o f  t h o s a  w o r d s ,  t h e n  we 
g e t  i n t o  t h e  p r o b l e m  o f  w h e t h e r  a l l  t h e s e  a r t i c l e s  s h o u l d  go  
b a c k  t o  t h e i r  s t a n d i n g  c o m m i t t e e s  f o r  d e c i s i o n  o n  t h a t  f u n d a ­
m e n t a l  s u b s t a n t i v e  q u e s t i o n  w h i c h  i s  i n v o l v e d  o r  e l s e  we w i l l  
j u s t  k e e p  th e m  o n  t h e  f l o o r  h e r e  a n d  we w i l l  f i g h t  i t  o u t  e v e r y  
t i m e  o n e  o f  t h o s e  t e r m s  a r i s e s  a s  t o  w h a t  we m ean b y  i t .  Of 
c o u r s e ,  o n l y  t h e  b o d y  c a n  m ake t h e  f i n a l  d e c i s i o n .  As f a r  a s  
t h e  J u d i c i a r y  i s  c o n c e r n e d ,  t h e  m em b ers  o f  t h a t  C o m m it te e  w e re  
t h i n k i n g  o n l y  o f  t h e  l e g i s l a t u r e . O u rs  w as  am ong t h e  f i r s t  o u t  
a n d  v/e d i d n ' t  s t o p  t o  t h i n k  a b o u t  t h e  d i s t i n c t i o n .  We u s e d  t h e  
w o r d s  i n t e r c h a n g e a b l y .  H o w e v e r ,  t h e  J u d i c i a r y  i s  p r e t t y  w e l l -  
c o n s t r u c t e d  r i g h t  i n  t h e  c o n s t i t u t i o n .  T h e  i n i t i a t i v e  p o w e r  
d o e s  n o t  e x t e n d  t o  c h a n g i n g  t h e  c o n s t i t u t i o n .  We h a v e  o u r  c o u r t s  
w i t h  t h e  m a in  j u r i s d i c t i o n  d e f i n e d  a n d  t h e  j u d i c i a l  c o u n c i l  a n d  
e v e r y t h i n g  we h a v e  w r i t t e n  i n  h e r e ;  t h e  i n i t i a t i v e  c o u l d  n o t  
t o u c h  i t .  H o w e v e r ,  we h a v e  s a i d  "b y  l a w "  w i t h  r e g a r d  t o  a b o u t  
s e v e n  p o i n t s ,  a s  M r.  R o b e r t s o n  p o i n t e d  o u t  t h i s  m o r n i n g .  One 
i s  t h a t  I n f e r i o r  c o u r t s  c o u l d  be  e s t a b l i s h e d  b y  la w ,  a n d  t h e  
s a l a r i e s  o f  j u s t i c e s  a n d  j u d g e s  c o u l d  be  c h a n g e d  b y  l a w ,  a n d  
t h e  n u m b e r  o f  j u s t i c e s  o f  t h e  s u p r e m e  c o u r t  m ay b e  i n c r e a s e d ,  
b u t  o n l y  u p o n  r e q u e s t  o f  t h e  s u p re m e  c o u r t ,  s o  t h a t  w o u ld  n o t  
a p p l y .  And t h e n  a d d i t i o n a l  q u a l i f i c a t i o n s  a r e  p r e s c r i b e d  by  
l a w  f o r  J u d g e s .  I  am p e r f e c t l y  s e c u r e  a s  f a r  a s  t h e  J u d i c i a r y  
a r t i c l e  i s  c o n c e r n e d .  I  d o n ' t  t h i n k  t h e  p u b l i c  i s  g o i n g  t o  
c o n c e r n  i t s e l f  b y  i n i t i a t i v e ,  w h e t h e r  i t  i s  g o i n g  t o  c h a n g e  t h e  
s a l a r y  o f  j u d g e s  o r  c r e a t e  a n  i n f e r i o r  c o u r t .  We h a v e  t h e  b r o a d  
q u e s t i o n  b e f o r e  u s  a n d  t h a t  i s  w h a t  I  am s p e a k i n g  t o .  T h e  
J u d i c i a r y  r a i s e d  t h i s  b e c a u s e  we t h i n k  t h o s e  a r e  n o t  p r o p e r  s u b ­
j e c t s  f o r  t h e  i n i t i a t i v e .  N e i t h e r  a r e  t h e y  s u b j e c t s  t h a t  t h e  
p u b l i c  i s  g o i n g  t o  b e  i n t e r e s t e d  i n  f r o m  t h e  s t a n d p o i n t  o f  t h e  
I n i t i a t i v e ,  a n d  I  f e e l  i f  we g o  t h r o u g h  w i t h  t h e  d i s t i n c t i o n  
t h a t  M r. B a r r i e  W h i te  w o u ld  e s t a b l i s h  h e r e  —  I  r e a l l y  f u l l y  
a p p r o v e  o f  h a v i n g  h im  r a i s e  t h e  p o i n t  a t  t h i s  t i m e  —  I  f e e l  
t h a t  e v e r y  p r o p o s a l  t h a t  co m es  b e f o r e  u s  f r o m  now  o n  i n  t h i r d  
r e a d i n g  i s  b e f o r e  u s  on  a  s u b s t a n t i v e  q u e s t i o n  a s  t o  w h a t  we 
m ean  b y  t h o s e  p a r t i c u l a r  t e r m s  a n d  I  d o u b t  t h a t  t h e  r e m a i n i n g
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l k  d a y s  i s  l o n g  e n o u g h  f o r  u s  t o  f i g h t  t h a t  b a t t l e  o u t  e v e r y  
t i m e  we come a c r o s s  t h o s e  t e r m s .  So, i n  t h e  i n t e r e s t  o f  t h e  
e n t i r e  C o n s t i t u t i o n a l  C o n v e n t i o n ,  I  am w i l l i n g  t o  l e t  t h e  J u d i ­
c i a r y  t a k e  a  c h a n c e .  I  am n o t  s p e a k i n g  f o r  a n y  o f  my c o l l e a g u e s  
on t h e  C o m m i t t e e .  I  am w i l l i n g  t o  l e t  J u d i c i a r y  t a k e  a  c h a n c e ,  
a n d  I  am w i l l i n g  t o  s a y  t h a t  l e t  t h e  i n i t i a t i v e  a p p l y  w h e r e v e r  
i t  w o u ld  o r d i n a r i l y  a p p l y  w i t h o u t  m a k in g  t h a t  d i s t i n c t i o n ,  b e ­
c a u s e  i f  we s t a r t  g i v i n g  a n  i n i t i a t i v e  w h ic h  we h a v e  d o n e ,  a n d  
t h e n  s a y ,  " e x c e p t  t h i s ,  e x c e p t  t h i s " ,  a n d  t a k e  e v e r y  p r o p o s a l  
a n d  t r e a t  t h a t  a s  a  m a t t e r  o f  s u b s t a n c e ,  f o r  t h e  r e s t  o f  t h i s  
C o n v e n t i o n  d u r i n g  t h e  t h i r d  r e a d i n g ,  I  am a f r a i d  we a r e  j u s t  
a b o u t  w r e c k i n g  t h e  o p e r a t i o n ,  s o  i f  t h e  C o n v e n t i o n  v o t e s  t h i s  
down, M r. B a r r i e  W h i t e ' s  a m e n d m e n t ,  I  am g o i n g  t o  p r o p o s e  one  
t o  t h e  e f f e c t  t h a t  t h o s e  w o r d s  may b e  u s e d  i n t e r c h a n g e a b l y  
w h e r e v e r  a p p l i c a b l e  i n s o f a r  a s  t h e  i n i t i a t i v e  i s  c o n c e r n e d .  I f  
we t a k e  t h a t  d e c i s i o n  now  we c a n  g o  a h e a d  a n d  w in d  u p  t h i s  
C o n v e n t i o n .  O t h e r w i s e ,  I  d o n ' t  s e e  w h e r e  we a r e  c o m in g  o u t .

PRESIDENT EGAN: M r. F i s c h e r .

V. FISCHER: M r. P r e s i d e n t ,  I  a g r e e  e n t i r e l y  w i t h  M r. R i v e r s
t h a t  we w i l l  be  s p e n d i n g  t h e  r e s t  o f  o u r  d a y s  w o r r y i n g  a s  t o  
w h a t  e x a c t l y  t h e  m e a n i n g  o f  e a c h  o f  t h o s e  w o rd s  i s .  I t  s e e m s  
t o  me t h a t  i n  t h e  p a s s i n g  o f  t h e  p r o p o s e d  a r t i c l e  o n  d i r e c t  
l e g i s l a t i o n ,  we m ade a  d e c i s i o n  i n  t h i s  p a r t i c u l a r  m a t t e r ;  we 
s a i d  a s  f o l l o w s :  "T he  i n i t i a t i v e  a n d  r e f e r e n d u m  may n o t  b e
u s e d  a s  a  m ean s  o f  e a r m a r k i n g  r e v e n u e s  f o r  m a k in g  o r  d e f e a t i n g  
o f  a p p r o p r i a t i o n s  o f  p u b l i c  f u n d s  o r  f o r  l o c a l  o r  s p e c i a l  l e g i s ­
l a t i o n . "  V/e s p e c i f i c a l l y  e x e m p t e d  t h o s e .  I  d o n ' t  t h i n k  i t  i s  
r i g h t  f o r  u s  a s  a n  a f t e r t h o u g h t  t o  s t a r t  g o i n g  t h r o u g h  t h e  
w h o le  c o n s t i t u t i o n  a n d  a d d  a d d i t i o n a l  I t e m s  t h a t  a r e  n o t  s u b j e c t  
t o  t h e  i n i t i a t i v e .  I  p e r s o n a l l y  am n o t  a  b e l i e v e r  I n  t h e  i n i ­
t i a t i v e ;  h o w e v e r ,  i f  y o u h a v e  i t ,  l e t ' s  b e  h o n e s t  a b o u t  i t ;  l e t ' s  
be  a b o v e  b o a r d  a b o u t  i t .  I f  y o u  b e l i e v e  t h a t  c e r t a i n  I t e m s  
s h o u l d  b e  e x e m p t e d  l e t ' s  p u t  th e m  i n t o  S e c t i o n  5 o f  A r t i c l e  3 
a n d  s p e c i f i c a l l y  e x e m p t  t h e m  f r o m  t h e  i n i t i a t i v e  i n s t e a d  o f  
g o i n g  t h r o u g h  e a c h  a r t i c l e ,  s e c t i o n  b y  s e c t i o n ,  a n d  b y  h i d d e n  
m e a n i n g s  p r e v e n t  t h e  p e o p l e  f r o m  e x e r c i s i n g  t h e  I n i t i a t i v e .

PRESIDENT EGAN: M is s  A w es.

AWES: I  a g r e e  w i t h  M r. F i s c h e r  t h a t  we a d o p t e d  t h e  I n i t i a t i v e
w i t h  c e r t a i n  e x c e p t i o n s  w h ic h  a p p e a r  i n  t h a t  a r t i c l e .  T h e  p r o ­
p o s a l  t h a t  i s  b e f o r e  u s  now w as d e c i d e d  b e f o r e  we a d o p t e d  t h e  
I n i t i a t i v e ,  s o  I  t h i n k  t h e  p r o b l e m  i s  w i t h  i t ,  a n d  i t  s e e m s  t o  
me t h a t  S t y l e  a n d  D r a f t i n g  a c t e d  v e r y  p r o p e r l y  w hen  t h e y  u s e d  
a  c o n s i s t e n t  t e r m  " b y  t h e  l a w " ,  t h e  o n e  t h e y  c h o s e ,  a n d  I  t h i n k  
i n  t h i s  c a s e  we s h o u l d  d e c i d e  t h e  m a t t e r  a s  a  s u b s t a n t i v e  m a t t e r .  
T he  o t h e r  p r o p o s a l s  w h e r e  we a r e  c o n c e r n e d  w i t h  I t , I  t h i n k  a l l  
came u p  a f t e r  t h e  i n i t i a t i v e  w as a d o p t e d ,  a n d  t h e r e f o r e ,  I  
t h i n k  t h e  S t y l e  a n d  D r a f t i n g  s h o u l d  c o n t i n u e  t o  u s e  t h e  t e r m  
" b y  l a w "  a n d  I  t h i n k  t h e n  i t  w o u ld  b e  u n d e r s t o o d  t h a t  t h e
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CROSS: Mr. P r e s i d e n t ,  when we w e re  w r i t i n g  t h i s  c o n s t i t u t i o n
a n d  t h e s e  a r t i c l e s  we m ade n o  d i s t i n c t i o n  b e t w e e n  " l e g i s l a t u r e "  
a n d  t h e  " law ".. I  am o p p o s e d  t o  g o i n g  a h e a d  a n d  m a k in g  t h a t  d i s ­
t i n c t i o n  now . I  c a n  f o r e s e e  h o u r s  a n d  h o u r s  o f  d e b a t e  o n  t h a t .  
L e t ' s  g e t  b a c k  t o  t h e  q u e s t i o n  a n d  v o t e  t h i s  dow n.

PRESIDENT EGAN: M r. W h i t e .

WHITE: M r. P r e s i d e n t ,  I  w o n ' t  f e e l  b a d l y  a t  a l l  i f  t h i s  m o t i o n
i s  v o t e d  dow n. I  m e r e l y  p r o p o s e d  i t  a s  a  m ean s  o f  c l e a r i n g  
t h e  a i r  a n d  e s t a b l i s h i n g  b a s i c  p o l i c y .  W h e th e r  o r  n o t  we a g r e e  
w i t h  M is s  Awes t h a t  we do o r  do  n o t  n e e d  s u c h  a  p r o v i s i o n ,  I  
t h i n k  i f  y o u  w a n t  t o  e x e m p t  a  n u m b e r  o f  t h i n g s  f r o m  t h e  i n i t i ­
a t i v e  we do  n e e d  s u c h  a  p r o v i s i o n ,  b e c a u s e  t h e r e  s e e m s  t o  b e  
some d o u b t  am ong t h e  d e l e g a t e s  a s  t o  w h a t  we h a v e  m e a n t  i n  t h e  
p a s t  w hen  we s a y  " b y  t h e  l e g i s l a t u r e "  o r  " b y  l a w " ,  a n d  I  p r o p o s e  
i t  o n l y  a s  a  m ean s  o f  c l e a r i n g  t h e  a i r ,

PRESIDENT EGAN: M r. R o ss w o g .

ROSSWOG: I  w as d e l a y e d  I n  a r r i v i n g  h e r e  a n d  I  w o u ld  l i k e  t o
be  a l l o w e d  n o t  t o  v o t e  o n  t h i s  s u b j e c t  b e c a u s e  I  h a v e  n o t  h e a r d
a l l  t h e  d e b a t e .  I  a s k  t o  a b s t a i n .

PRESIDENT EGAN: Y ou a s k  t o  a b s t a i n ?  T he  q u e s t i o n  i s ,  " S h a l l  t h e
p r o p o s e d  m o t i o n  a s  o f f e r e d  b y  M r. W h i te  b e  a d o p t e d  b y  t h e  C o n v e n ­
t i o n ?  "

METCALF: R o l l  c a l l .

PRESIDENT EGAN: T h e  C h i e f  C l e r k  w i l l  c a l l  t h e  r o l l .

(T h e  C h i e f  C l e r k  c a l l e d  t h e  r o l l  w i t h  t h e  f o l l o w i n g  r e s u l t :

Y e a s :  18  -  B a r r ,  B u c k a l e w ,  C o g h i l l ,  C o l l i n s ,  C o o p e r ,
D a v i s ,  J o h n s o n ,  K i l c h e r ,  Law 3, M c C u tc h e o n ,  
M c N e a ly ,  N e r l a n d ,  N o l a n ,  P e r a t r o v i c h ,  P o u l s e n ,  
R e a d e r ,  R o b e r t s o n ,  T a y l o r .

N a y s :  3 ^  -  A r m s t r o n g ,  A w es, B o s w e l l ,  C r o s s ,  D o o g a n ,
E m b e rg ,  H. F i s c h e r ,  V. F i s c h e r ,  G r a y ,  H a r r i s ,  
H e rm a n n ,  H i l s c h e r ,  H I n c k e l ,  H u r l e y ,  K in g ,
K n i g h t ,  L e e ,  L o n d b o r g ,  M c L a u g h l i n ,  M cN ees , 
M a r s t o n ,  M e t c a l f ,  N o r d a l e ,  R i l e y ,  R . R i v e r s ,
V. R i v e r s ,  S m i t h ,  S t e w a r t ,  S u n d b o r g ,  S w e e n e y ,  
W a l s h ,  W h i t e ,  W ie n ,  M r. P r e s i d e n t .

A b s e n t :  2 -  H e l l e n t h a l ,  V a n d e r L e e s t .

A b s t a i n i n g :  1 -  R o s s w o g . )

PRESIDENT EGAN: The C o n v e n t i o n  w i l l  come t o  o r d e r .  T he  C h i e f
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N a y s :  20  -  C o g h i l l ,  C o l l i n s ,  E m b e rg ,  H. F i s c h e r ,  V.
F i s c h e r ,  H i l s c h e r ,  H I n c k e l ,  H u r l e y ,  K i l c h e r ,  
K n i g h t ,  L e e ,  L o n d b o r g ,  M cN ees , M a r s t o n ,  
P e r a t r o v i c h ,  V. R i v e r s ,  S m i t h ,  S t e w a r t ,  Sundborfr 
W h i t e .  Sl

A b s e n t :  2 -  H e l l e n t h a l ,  V a n d e r L e e s t . )

CHIEF CLERK: 33  y e a s ,  2 0  n a y s  a n d  2 a b s e n t .

PRESIDENT EGAN: So t h e  " n a y s "  h a v e  I t  a n d  t h e  r u l e s  h a v e  n o t
b e e n  s u s p e n d e d .  A re  t h e r e  o t h e r  q u e s t i o n s  w i t h  r e l a t i o n  t o  
S e c t i o n  1?  M r. J o h n s o n .

JOHNSON: M r. P r e s i d e n t ,  I  a s k  u n a n im o u s  c o n s e n t  t o  w i t h d r a w
my m o t i o n ,  t h a t  I s  t h e  r e m a i n d e r  o f  t h e  m o t i o n .

PRESIDENT EGAN: Mr. J o h n s o n  a s k s  u n a n im o u s  c o n s e n t  t h a t  t h e
m o t i o n  b e  w i t h d r a w n .  I t  a c t u a l l y  s h o u l d  n o t  h a v e  b e e n  b e f o r e  
u s .  M r. M c L a u g h l i n .

MCLAUGHLIN: M r. C h a i r m a n ,  I  w i l l  t r y  i t  a g a i n .  I  a s k e d  f o r
u n a n im o u s  c o n s e n t  t o  t h e  s u s p e n s i o n  o f  t h e  r u l e s  s o  t h a t  I  may 
i n t r o d u c e  a  m o t i o n .

PRESIDENT EGAN: The C o n v e n t i o n  w i l l  come t o  o r d e r .

MCCUTCHEON: P o i n t  o f  I n f o r m a t i o n .  I  w o u ld  l i k e  t o  h e a r  t h e
m a t t e r  o f  t h e  m o t i o n  b e f o r e  I  r u l e  o n  t h a t ,  o r  w h e t h e r  I  w o u ld  
o b j e c t .

PRESIDENT EGAN: M r. M c L a u g h l i n ,  w o u ld  y o u  i n f o r m  t h e  b o d y .

MCLAUGHLIN: I t  i s  my i n t e n t ,  i f  t h e  r u l e s  a r e  s u s p e n d e d ,  t o
i n t r o d u c e  t h e  f o l l o w i n g  m o t i o n  t o  b e  a d o p t e d  b y  t h e  C o n v e n t i o n  
o r  r e j e c t e d  b y  t h e  C o n v e n t i o n :  " T h a t  i t  i s  t h e  I n t e n t  o f  t h e
C o n v e n t i o n  t h a t  a l l  p r o v i s i o n s  o f  t h e  c o n s t i t u t i o n  w h i c h  I n c l u d e  
t h e  w o rd s  ' b y  t h e  l e g i s l a t u r e '  o r  ' t h e  l e g i s l a t u r e ' ,  u n l e s s  
c l e a r l y  i n a p p l i c a b l e  o r  u n l e s s  s p e c i f i c a l l y  e x c l u d e d  f r o m  t h e  
i n i t i a t i v e  a n d  r e f e r e n d u m  b y  t h e  a r t i c l e  o n  t h e  i n i t i a t i v e  a n d  
r e f e r e n d u m ,  s h a l l  b e  s u b j e c t  t o  t h e  i n i t i a t i v e  a n d  r e f e r e n d u m . "

HERMANN: I  t h i n k  t h e  m o t i o n  o u g h t  t o  b e  s u b m i t t e d  t o  S t y l e  and  
D r a f t i n g .  ( L a u g h t e r )

PRESIDENT EGAN: T he  C o n v e n t i o n  w i l l  come t o  o r d e r .  M r.
M c L a u g h l i n  a s k s  u n a n im o u s  c o n s e n t  f o r  t h e  s u s p e n s i o n  o f  t h e  
r u l e s  i n  o r d e r  t h a t  h e  may i n t r o d u c e  s u c h  a  m o t i o n .  I s  t h e r e  
o b j e c t i o n ?

BUCKALEW: I  o b j e c t .

PRESIDENT EGAN: O b j e c t i o n  i s  h e a r d .  D id  y o u  s o  m o v e , Mr.
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M c L a u g h l in ?

MCLAUGHLIN: I  s o  m o v e .

KNIGHT: I  s e c o n d  t h e  m o t i o n .

PRESIDENT EGAN: The q u e s t i o n  i s ,  " S h a l l  t h e  r u l e s  be  s u s p e n d e d ? "  
The C h i e f  C l e r k  w i l l  c a l l  t h e  r o l l .

(T h e  C h i e f  C l e r k  c a l l e d  t h e  r o l l  w i t h  t h e  f o l l o w i n g  r e s u l t :

Y e a s :  4 7  -  A r m s t r o n g ,  A w es, B a r r ,  B o s w e l l ,  C o l l i n s ,
C o o p e r ,  C r o s s ,  D a v i s ,  D o o g a n ,  E m b e rg ,  K.
F i s c h e r ,  V. F i s c h e r ,  G r a y ,  H a r r i s ,  H e rm a n n ,  
H i l s c h e r ,  H i n c k e l ,  H u r l e y ,  J o h n s o n ,  K i l c h e r ,  
K i n g ,  K n i g h t ,  L a w s ,  L e e ,  L o n d b o r g ,  M c C u tc h e o n ,  
M c L a u g h l i n ,  M c N e a ly ,  M cN ees ,  M e t c a l f ,  N e r l a n d ,  
N o l a n ,  N o r d a l e ,  R e a d e r ,  R i l e y ,  R. R i v e r s ,  V. 
R i v e r s ,  R o b e r t s o n ,  R o s s w o g ,  S m i t h ,  S t e w a r t ,  
S u n d b o r g ,  S w e e n e y ,  T a y l o r ,  W a ls h ,  W h i t e ,  W ien .

N a y s :  6  -  B u c k a le w ,  C o g h i l l ,  M a r s t o n ,  P e r a t r o v i c h ,
P o u l s e n ,  M r. P r e s i d e n t .

A b s e n t :  2  -  H e l l e n t h a l ,  V a n d e r L e e s t . )

CHIEF CLERK: 4 7  y e a s ,  6  n a y s  a n d  2  a b s e n t .

PRESIDENT EGAN: T h e  " y e a s "  h a v e  i t  a n d  t h e  r u l e s  h a v e  b e e n
s u s p e n d e d .  M r. M c L a u g h l i n .

MCLAUGHLIN: Do I  now  m o v e , M r. C h a i r m a n ?

PRESIDENT EGAN: W o u ld  y o u  s u b m i t  i t  t o  t h e  C h i e f  C l e r k  p l e a s e .

TAYLOR: May we h a v e  f i v e  m i n u t e s  t o  l o o k  t h a t  o v e r ,  p l e a s e ?

PRESIDENT EGAN: I f  t h e r e  i s  n o  o b j e c t i o n  t h e  C o n v e n t i o n  w i l l  Lo
a t  r e c e s s  f o r  tw o  m i n u t e s .

RECESS

PRESIDENT EGAN: T h e  C o n v e n t i o n  w i l l  come t o  o r d e r .  T h e  C h i e f
C l e r k  w i l l  p l e a s e  r e a d  t h e  p r o p o s e d  a m en d m en t a s  o f f e r e d  b y  M r. 
M c L a u g h l i n .

CHIEF CLERK: " T h a t  i t  I s  t h e  I n t e n t  o f  t h e  C o n v e n t i o n  t h a t  a l l
p r o v i s i o n s  o f  t h e  c o n s t i t u t i o n  w h i c h  i n c l u d e  t h e  w o r d s  ’b y  t h e  
l e g i s l a t u r e '  o r  ' t h e  l e g i s l a t u r e ' ,  u n l e s s  c l e a r l y  i n a p p l i c a b l e  
o r  u n l e s s  s p e c i f i c a l l y  e x c l u d e d  f r o m  t h e  i n i t i a t i v e  a n d  r e f e r e n ­
dum b y  t h e  a r t i c l e  o n  t h e  i n i t i a t i v e  a n d  r e f e r e n d u m ,  s h a l l  be  
s u b j e c t  t o  t h e  I n i t i a t i v e  a n d  r e f e r e n d u m . "
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COOPER: P o i n t  o f  o r d e r .  The o t h e r  d a y  a  r u l e  w as a d o p t e d  i n
a d d i t i o n  t o  t h e  o t h e r  r u l e s  t h a t  we h a d  w h ic h  s a i d  t h a t  a n y  
a m en d m en t  t h a t  w as l o n g  w o u ld  h a v e  t o  b e  m im e o g ra p h e d  a n d  I  
w o u ld  l i k e  t o  a s k  t o  h a v e  t h i s  m im e o g r a p h e d .

MCLAUGHLIN: M r. C h a i r m a n ,  m ay I  p o i n t  o u t  t h i s  i s  n o t  a n
a m en d m en t  t o  a n y t h i n g .  I t  i s  m e r e l y  a  s t a t e m e n t  o f  i n t e n t .

PRESIDENT EGAN: Do y o u  s t i l l  r a i s e  y o u r  p o i n t  o f  o r d e r ?

COOPER: No, I  w i l l  w i t h d r a w  i t .

HARRIS: M r. P r e s i d e n t ,  I  w o u ld  l i k e  t o  a s k  Mr. M c L a u g h l in  a
q u e s t i o n  i f  I  m ay.

PRESIDENT EGAN: You m ay , M r. H a r r i s ,  i f  t h e r e  i s  n o  o b j e c t i o n .

HARRIS: Mr. M c L a u g h l i n ,  i f  t h e  w o rd s  " b y  la w "  a r e  s t a t e d  I
g u e s s  t h a t  w o u ld  a l s o  a p p l y  t o  t h e  i n i t i a t i v e  a n d  r e f e r e n d u m  
a s  w e l l  a s  t h e  l e g i s l a t u r e ?

MCLAUGHLIN: Y e s ,  t h a t  i s  c l e a r l y  t h e  u n d e r s t a n d i n g  o f  t h i s
b o d y  a t  t h e  m oment t h a t  " b y  t h e  la w "  m ak es  I t  s u b j e c t  t o  t h e  
i n i t i a t i v e  a n d  r e f e r e n d u m ,  I f  I  m ay s p e a k  on  t h i s ,  Mr. C h a irm a n .

PRESIDENT EGAN: You may s p e a k  o n  t h i s ,  Mr. M c L a u g h l i n ,  b u t
d i d  y o u  s o  m ove?

MCLAUGHLIN: I  s o  m ove .

BARR: I  s e c o n d  i t .

PRESIDENT EGAN: M r. M c L a u g h l i n  m o v e s ,  s e c o n d e d  b y  M r. B a r r .

MCLAUGHLIN: R e g r e t t a b l y  t h i s  I s  w o r d y ,  b u t  t h e  w o r d i n e s s  i 3
n e c e s s a r y  s o  t h a t  we c o v e r  i n  m o s t  o f  t h e  p r o b l e m s  t h a t  c o n f r o n t  
S t y l e  a n d  D r a f t i n g .  A l l  we a r e  a s k i n g  i s  t h a t  t h e  C o n v e n t i o n  
n o t e s  i m m e d i a t e l y  t h a t  w h e re  we u s e  I n  a n y  a r t i c l e ,  h a v e  u s e d  
I n  a n y  a r t i c l e  t h e  e x p r e s s i o n  " b y  t h e  l e g i s l a t u r e "  o r  we h a v e  
u s e d  I n  a n y  a r t i c l e  t h e  p r o p o s a l ,  t h e  w o rd s  " t h e  l e g i s l a t u r e  , 
u n l e s s  t h o s e  t h i n g s  o b v i o u s l y  a r e  i n a p p l i c a b l e  t h e y  a r e  s u b j e c t  
t o  t h e  i n i t i a t i v e  a n d  t h e  r e f e r e n d u m  u n l e s s  t h e y  a r e  o t h e r w i s e  
s p e c i f i c a l l y  e x c l u d e d  f r o m  t h e  a r t i c l e  o n  t h e  I n i t i a t i v e  a n d  
r e f e r e n d u m .  VJhat d o  I  m ean  b y  t h a t ?  I  m ean  b y  t h a t  t h i s :  
w h e r e  we s a y  " t h e  l e g i s l a t u r e  s h a l l  p r o v i d e " ,  a u t o m a t i c a l l y  on  
t h e  a d o p t i o n  o f  t h i s  c o n s t i t u t i o n , S t y l e  a n d  D r a f t i n g  c a n  s a y ,  
we c a n  s u b s t i t u t e  t h e  w o rd s  " b y  l a w " .  I t  m e a n s  t h a t  w h e re  we 
s a y  " f u r t h e r  p r o v i s i o n  s h a l l  b e  m ade b y  t h e  l e g i s l a t u r e  ,
S t y l e  a n d  D r a f t i n g  u p o n  a d o p t i o n  o f  t h i s  c a n  s a y  t h e y  m ean 
" a c c o r d i n g  t o  l a w ,  o r  " b y  law ", b e c a u s e  we a u t o m a t i c a l l y  h a v e  
t h e n  c o n f i r m e d ,  i n  a  s e n s e ,  t h e  a r t i c l e  on  t h e  i n i t i a t i v e  a n d

PRESIDENT EGAN: M r. C o o p e r .
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r e f e r e n d u m  a n d  s a i d  u n l e s s  y o u  a r e  s p e c i f i c a l l y — y o u  h a v e  b e e n  
s p e c i f i c a l l y  e x e m p t e d  b y  t h e  a r t i c l e  on  t h e  i n i t i a t i v e  a n d  
r e f e r e n d u m ,  t h i s  s e c t i o n  o f  t h e  c o n s t i t u t i o n  w h e re  t h e  e x p r e s ­
s i o n  ' t h e  l e g i s l a t u r e  i s  u s e d  i s  s u b j e c t  t o  t h e  a r t i c l e  on  t h e  
i n i t i a t i v e  a n d  r e f e r e n d u m  a n d  i t  m e a n s  " b y  t h e  l a w " .  You n a v e  
a  " y e s "  o r  a  " n o " .  We d o n ' t  i n t e n d  t o  i n s e r t  a n y t h i n g  i n  h e r e  
i n  t h e  c o n s t i t u t i o n .  I t  i s  a  s t a t e m e n t  o f  i n t e n t ,  b u t  i t  m eans  
t h a t  now  a n d  h e r e a f t e r  S t y l e  a n d  D r a f t i n g  h a s  a  c l e a r  d i r e c t i v e  
f ro m  t h e  C o n v e n t i o n .  What do  I  m ean  h e r e  b y  " u n l e s s  c l e a r l y  
i n a p p l i c a b l e " ?  I  w i l l  g i v e  y o u  t h e  b e s t  e x a m p l e ;  i t  h a s  b e e n  
u s e d  b e f o r e .  C e r t a i n l y  we w o u l d n ' t  i n t e n d ,  w h e r e  y o u  r e a d  i n  
t h e  a r t i c l e  on  t h e  j u d i c i a r y  t h a t  t h e  s u p re m e  c o u r t  may a d o p t  
r u l e s  w h i c h  may b e ,  i n  s u b s t a n c e ,  d i s a p p r o v e d  b y  t w o - t h i r d s  o f  
e a c h  h o u s e  o f  t h e  l e g i s l a t u r e ,  b e c a u s e  i t  w as o b v i o u s l y  m e a n t  
f ro m  t h a t  c o n t e x t  t h a t  t h a t  c o u l d n ' t  be  s u b j e c t  t o  t h e  i n i t i ­
a t i v e ,  a n d  s o  we a r e  c l e a r l y  i n d i c a t i n g  h e r e  t h a t  w h e r e  we 
u s e  t h e  e x p r e s s i o n  " b y  t h e  l e g i s l a t u r e  o r  t h e  e x p r e s s i o n  " t h e  
l e g i s l a t u r e "  we m ean  c o m p l e t e l y ,  t h o r o u g h l y ,  a n d  w h o l e h e a r t e d l y  
know t h a t  i t  i s  s u b j e c t  n o t  o n l y  t o  t h e  i n i t i a t i v e  b u t  t o  t h e  
r e f e r e n d u m ,  a n d  w h e r e  i t  i s  c l e a r l y  i n a p p l i c a b l e ,  e v e n  55 
i d i o t s  w o u ld  a g r e e  t h a t  i t  w as  i n a p p l i c a b l e .  T h a t  i s  n o t  a  
r e f l e c t i o n  u p o n  t h e  b o d y ,  M r. C h a i r m a n ,  i f  i t  i s ,  i t  i s  u p o n  
m y s e l f  a l o n e .  T h a n k  y o u .  ( L a u g h t e r )

PRESIDENT EGAN: M r. J o h n s o n .

JOHNSON: I  am a f r a i d  I  h a v e n ’ t  a n y t h i n g  w i t t y  t o  s a y .

PRESIDENT EGAN: M r. J o h n s o n  h a s  t h e  f l o o r .

JOHNSON: I  w o u ld  l i k e  t o  p o i n t  o u t  t h a t  w h i l e  n o r m a l l y  I  am
i n  a g r e e m e n t  w i t h  o u r  d i s t i n g u i s h e d  J u d i c i a r y  C h a i r m a n ,  I  am 
a f r a i d  h e r e  t h a t  h i s  m o t i o n  i s n ' t  g o i n g  t o  h e l p  u s  a  g r e a t  d e a l  
b e c a u s e  i t  c e r t a i n l y  d o e s  n o t  r e s o l v e  t h e  p r o b l e m  we a r e  f a c e d  
w i t h  i n  t h i s  j u d i c i a r y  a r t i c l e ,  a n d  I  d o n ' t  know how t o  s o l v e  
t h a t ;  I  t r i e d  b y  a  m o t i o n  b u t  t h a t  f a i l e d ,  r a t h e r  t h e  s u s p e n s i o n  
o f  t h e  r u l e s  f a i l e d ,  a n d  a s  I  s a i d  b e f o r e ,  I  d o n ' t  s e e  how t h e  
a d o p t i o n  o f  Mr. M c L a u g h l i n ' s  m o t i o n  i s  g o i n g  t o  h e l p  u s  i n  
s o l v i n g  t h e  p r o b l e m  t h a t  s t i l l ,  I  b e l i e v e ,  e x i s t s  i n  t h e  
j u d i c i a r y  a r t i c l e .  T h e  M c L a u g h l i n  m o t i o n  m ay h e l p  t h e  S t y l e  
a n d  D r a f t i n g  C o m m it te e  i n  t h e  f u t u r e  —  I  d o n ' t  know  a b o u t  t h a t  - -  
b u t  c e r t a i n l y  s o  f a r  a s  t h e  j u d i c i a r y  a r t i c l e  i s  c o n c e r n e d ,  I  
d o n ' t  t h i n k  t h a t  i t  h a s  r e s o l v e d  t h e  q u e s t i o n .

PRESIDENT EGAN: M r. S u n d b o r g .

SUNDBORG: M r. P r e s i d e n t ,  I  w o u ld  l i k e  t o  s u p p o r t  t h e  m o t i o n .
I f  i t  i s  a d o p t e d  I t  w i l l  f a c i l i t a t e  t h e  w o rk  o f  S t y l e  a n d  D r a f t ­
i n g ,  i m m e a s u r a b l y .  B e y o n d  t h a t  I  s a y  t h e r e  i s  a  s o l u t i o n  f o r  
Mr. J o h n s o n ,  a n d  t h e  s o l u t i o n  i s ,  i f  h e  d o e s n ' t  w a n t  t h e  j u d i c i ­
a r y  a r t i c l e  t o  b e  s u b j e c t  t o  a c t i o n  b y  t h e  i n i t i a t i v e  o r  r e f e r ­
endum , t h e  way t o  s t a t e  t h a t  a n d  s t a t e  i t  u n m i s t a k a b l y  I s  t o  
w r i t e  i t  i n  a s  o n e  o f  t h e  r e s t r i c t i o n s  o n  t h e  u s e  o f  t h e
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i n i t i a t i v e  i n  t h e  i n i t i a t i v e  a r t i c l e ,  a n d  i f  t h e  b o d y  w a n t s  t o  
d o  t h a t ,  t h a t  i s  t h e  p l a c e  t o  p u t  i t .  I  am s u r e ,  a n d  I  t h i n k  
e v e r y  man a n d  woman h e r e  w i l l  a g r e e  w i t h  m e, t h a t  a s  we c o n ­
s i d e r e d  t h e s e  m a t t e r s  o n  t h e  f l o o r  we d i d  n o t  s t o p  t o  t h i n k  
e a c h  t i m e  t h a t  t h e  u s e  o f  t h e  t e r m  " b y  t h e  l e g i s l a t u r e "  o r  
" b y  la w "  was u s e d  w h e t h e r  we w e re  d i s t i n g u i s h i n g  b e t w e e n  w h e th e r  
a  t h i n g  w o u ld  b e  s u b j e c t  t o  t h e  i n i t i a t i v e  o r  n o t .  We d i d  u s e  
t h o s e  t e r m s  i n t e r c h a n g e a b l y .  I  know  t h e y  w e re  u s e d  i n t e r c h a n g e ­
a b l y  i n  my own t h i n k i n g  a t  l e a s t  a s  we l o o k e d  a t  t h e  p r o p o s a l s  
b e f o r e  u s .  T h e r e  i s  o n e  o t h e r  a l t e r n a t i v e  s t i l l  b e f o r e  u s ,  
a n d  t h a t  i s  w hen we g e t  a r o u n d  t o  i t  we may n o t  e v e n  a d o p t  t h e  
a r t i c l e  o n  t h e  i n i t i a t i v e  a n d  r e f e r e n d u m .  I  m y s e l f  am i n  f a v o r  
o f  i t ;  I  t h i n k  i t  o u g h t  t o  b e  i n  t h e  c o n s t i t u t i o n ,  b u t  t o  l e t  
S t y l e  a n d  D r a f t i n g  g e t  o n  w i t h  i t s  w o rk  i t  w o u ld  h e l p  g r e a t l y  
i n  t h a t  w o rk  i f  we a d o p t  M r. M c L a u g h l i n ' s  m o t i o n .

PRESIDENT EGAN: M r. W h i t e .

WHITE: T h i s  i s  a  l o g i c a l  s e q u e n c e  a n d  o n l y  l o g i c a l  s e q u e n c e
t o  v o t i n g  down t h e  m o t i o n  t h a t  I  m ade  p r e v i o u s l y .

PRESIDENT EGAN: M r. C o g h i l l .

COGHILL: M r. P r e s i d e n t ,  m ay  I  a s k  a  q u e s t i o n  o f  M r. M c L a u g h l in ?

PRESIDENT EGAN: You m ay .

COGHILL: On y o u r  p r o p o s e d  a m e n d m e n t ,  l e t ' s  J u s t  t a k e  f o r  a n
e x a m p l e  i n  y o u r  l o c a l  g o v e r n m e n t  a r t i c l e  o n  b o r o u g h s  w o u ld  t h e  
l e g i s l a t u r e  t h a t  p r o v i d e s  f o r  t h e  p e r f o r m a n c e  o f  s e r v i c e s  t o  
u n o r g a n i z e d  b o r o u g h s ,  w o u ld  t h a t  b e  " t h e  l a w  s h a l l  p r o v i d e " ?

MCLAUGHLIN: T h a t  w o u ld  b e  " i t  s h a l l  b e  p r o v i d e d  b y  l a w " .

PRESIDENT EGAN: M r s .  N o r d a l e .

NORDALE: May I  a s k  a  q u e s t i o n  o f  M r. M c L a u g h l i n ?  I t  w a s n ' t
y o u r  I n t e n t  t o  p r e c l u d e  t h e  C o m m it te e  o n  S t y l e  a n d  D r a f t i n g  t o  
o c c a s i o n a l l y  u s e  " b y  t h e  l e g i s l a t u r e "  j u s t  f o r  v a r i e t y ,  w as  I t ?

MCLAUGHLIN: I t  w as  n o t ,  b u t  I f  i n t e l l i g e n c e  c o n f l i c t s  w i t h
v a r i e t y  I  w o u ld  s a y  t h a t  v a r i e t y  w o u ld  h a v e  t o  g o  b y  t h e  b o a r d .  
M r. C h a i r m a n ,  I  m i g h t  a n s w e r  o n e  o f  t h e  o b j e c t i o n s  t h a t  cam e 
f r o m  M r. J o h n s o n .  I f  M r. J o h n s o n ,  a f t e r  t h e  a d o p t i o n  o f  t h i 3 ,  
w a n t s  t o  r a i s e  t h e  q u e s t i o n  I m m e d i a t e l y  a s  t o  w h e t h e r  o r  n o t  
t h e  J u d i c i a r y  a r t i c l e  i s  s u b j e c t  t o  t h e  r e f e r e n d u m ,  h e  n e e d  
m e r e l y  move t o  s t r i k e  a l l  t h e  e x p r e s s i o n s  " b e  e s t a b l i s h e d  b y  
l a w "  a n d  s u b s t i t u t e  t h e  ’o r d  t h e r e i n  " l e g i s l a t u r e " .

PRESIDENT EGAN: T he  q u e s t i o n  i s ,  " S h a l l  t h e  p r o p o s e d  m o t i o n  a s
o f f e r e d  b y  M r. M c L a u g h l i n  b e  a d o p t e d  b y  t h e  C o n v e n t i o n ? "  A l l  
t h o s e  I n  f a v o r  o f  t h e  a d o p t i o n  o f  t h e  p r o p o s e d  m o t i o n  w i l l  
s i g n i f y  b y  s a y i n g  " a y e " ,  a l l  o p p o s e d  b y  s a y i n g  " n o " .  The
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" a y e s "  h a v e  I t  a n d  t h e  p r o p o s e d  m o t i o n  I s  o r d e r e d  a d o p t e d .
A re  t h e r e  q u e s t i o n s  w i t h  r e l a t i o n  t o  S e c t i o n  1? M r. M c C u tc h e o n .

MCCUTCHEON: M r. P r e s i d e n t ,  I n  v i e w  o f  t h e  a c t i o n  t h a t  h a s  j u s t
b e e n  t a k e n  b y  t h e  b o d y ,  I  w i l l  move t h a t  t h e  j u d i c i a r y  a r t i c l e  
be s e n t  b a c k  t o  S t y l e  a n d  D r a f t i n g  f o r  f u r t h e r  c o n s i d e r a t i o n  
i n  d r a f t i n g .

TAYLOR: I  s e c o n d  t h e  m o t i o n  a n d  a s k  u n a n im o u s  c o n s e n t .

PRESIDENT EGAN: U n a n im o u s  c o n s e n t  i s  a s k e d  t h a t  t h e  j u d i c i a r y
a r t i c l e  b e  s e n t  b a c k  t o  S t y l e  a n d  D r a f t i n g  f o r  f u r t h e r  c o n s i d ­
e r a t i o n  i n  d r a f t i n g .

SUNDBORG: I s  t h i s  d e b a t a b l e ?

PRESIDENT EGAN: R e c o m m it ,  i s  t h a t  y o u r  m o t i o n ,  M r, M c C u tc h e o n ?

MCCUTCHEON: Y e s ,  t h a t  i s  w h a t  i t  a m o u n ts  t o .

PRESIDENT EGAN: R eco m m it i s  d e b a t a b l e ,  y e s ,  i t  i s ,  M r. S u n d b o r g .

SUNDBORG: We d o n ' t  w a n t  i t  b a c k .  We h a v e  a l r e a d y  l a b o r e d
o v e r  t h i s  f o r  m o re  t h a n  tw o  w e e k s .  We h a v e  i n s e r t e d  i n  h e r e  
"by  l a w " .  I f  we g e t  i t  b a c k  t h a t  i s  a l l  we c o u l d  d o ,  a s  I  
c a n  s e e  i t .

PRESIDENT EGAN: M r. B a r r .

BARR: M r. P r e s i d e n t ,  i t  J u s t  s e e m s  t o  me t h a t  t h i s  s h o u l d  b e
r e c o m m i t t e d  t o  J u d i c i a r y  C o m m it te e  b e c a u s e  t h e y  know  w h a t  t h e y  
m ean i n  e a c h  c a s e ,  a n d  t h e n  i t  s h o u l d  come o u t  o n  t h e  f l o o r  f o r  
a d o p t i o n .  T h e y  c o u l d  c o n s u l t  w i t h  S t y l e  a n d  D r a f t i n g ,  p e r h a p s .

PRESIDENT EGAN: M r. R a l p h  R i v e r s .

R. RIVERS: When t h e  i n i t i a t i v e  a n d  r e f e r e n d u m  a r t i c l e  f i n a l l y
com es b e f o r e  u s ,  M r. B a r r ,  I  am q u i t e  s u r e  o u r  C o m m it te e  i s  
g o i n g  t o  move a n  e x c l u s i o n  o f  t h e  f o r m a t i o n  a n d  j u r i s d i c t i o n  
o f  t h e  c o u r t s  i n  t h e  j u d i c i a r y  a r t i c l e ,  b u t  I  t h i n k  we o u g h t  t o  
g o  a h e a d  a n d  c l e a r  t h i s  a n d  g e t  i t  i n t o  t h i r d  r e a d i n g  a n d  t a k e  
t h e  o t h e r  u p  i n  d u e  c o u r s e .

PRESIDENT EGAN: T h e  q u e s t i o n  i s ,  " S h a l l  t h e  r e p o r t  o f  t h e  Com­
m i t t e e  o n  S t y l e  a n d  D r a f t i n g  o n  C o m m it te e  P r o p o s a l  No. 2  b e  
r e c o m m i t t e d  b a c k  t o  t h e  S t y l e  a n d  D r a f t i n g  C o m m it te e  f o r  
f u r t h e r  c o n s i d e r a t i o n ? "  A l l  t h o s e  i n  f a v o r  o f  r e c o m m i t t i n g  
t h e  p r o p o s a l  t o  t h e  S t y l e  a n d  D r a f t i n g  C o ip n i t t e e  f o r  f u r t h e r  
c o n s i d e r a t i o n  w i l l  s i g n i f y  b y  s a y i n g  a y e " ,  a l l  o p p o s e d  b y  
s a y i n g  " n o " .  T h e  " n o e s "  h a v e  i t  a n d  t h e  p r o p o s a l  i s  b e f o r e  
u s .  M r .  R o b e r t s o n .

ROBERTSON: I  move t h a t  i t  b e  r e c o m m i t t e d  t o  J u d i c i a r y  B r a n c h
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SUNDBORG: We a r e  a w a r e  o f  t h o s e  tw o ,  an d  we w i l l  t a k e  c a r e  o f
th e m  a p p r o p r i a t e l y  h e r e .  I  w as J u s t  w o n d e r i n g  i f  t h e r e  may be 
som e o t h e r s  t h a t  i n  t h e  c o u r s e  o f  t h e  C o n v e n t i o n  h a v e  b e e n  g iv e n  
t o  some c o m m i t t e e  o r  h a v e  b e e n  a s s i g n e d  f o r  f u r t h e r  s t u d y  and 
h a v e  n o t  come b e f o r e  u s  a g a i n .

PRESIDENT EGAN: M rs .  H e rm a n n .

HERMANN: I  d o  n o t  r e c a l l  s e e i n g  t h e  o n e  i n  r e g a r d  t o  s u f f r a g e
a n d  e l e c t i o n s ,  w h i c h  r e f e r r e d  t o  t h e  e l e c t i o n  o f  ± 9 2 4 .  Does 
t h a t  b e l o n g  h e r e  o r  i n  O r d i n a n c e s ?

PRESIDENT EGAN: M r. S u n d b o r g .

SUNDBORG: I  b e l i e v e  i t  h a s  b e e n  p a s s e d  i n  t h i r d  r e a d i n g ,  an d
w i l l  b e  among t h e  p r o v i s i o n s  i n  t h e  s c h e d u l e  o f  t r a n s i t i o n a l  
m e a s u r e s  a n d  o r d i n a n c e s .  I  b e l i e v e  i t  w as r e p o r t e d  o u t  a g a i n  
b y  M r. M c N e a l y 's  c o m m i t t e e  a l o n g  w i t h  t h e  A l a s k a - T e n n e s s e e  P l a n .

PRESIDENT EGAN: M r. R i v e r s  h a d  o n e  h e  w as w o r k i n g  o n .  M r.
R i v e r s .

V . RIVERS: W e l l ,  I  h a v e  i n  m in d  w h a t  I  c o n s i d e r  t o  b e  a  p r o b le m
o f  o m i s s i o n ,  a n d  t h a t  i s  t h e  q u e s t i o n  o f  f i n a n c i n g  i n  t h e  t r a n ­
s i t i o n  p e r i o d .  I  m e n t i o n e d  t h a t  t h e  o t h e r  d a y .  I  a l s o  h a v e  i n  
m in d  a s  t o  w h e t h e r  o r  n o t  we s h o u l d  h a v e  a  s o r t  o f  a  s e v e r a b i l i t y  
o r  s a v i n g s  c l a u s e  i n  h e r e ,  s o  t h a t  i f  t h e  C o n g r e s s  s h o u l d  f i n d  
t h e y  a r e  n o t  a b l e  t o  a c c e p t  c e r t a i n  c l a u s e s ,  s u c h  s p e c i f i c a l l y  
a s  t h e  f i s h  t r a p  c l a u s e ,  t h a t  we w o u ld  n o t  l o s e  t h e  b a l a n c e .  I  
w as  J u s t  t h i n k i n g  a b o u t  t h a t  a n d  I  m e n t i o n e d  t h a t  b e f o r e  d i n n e r .
I  h a v e  t a l k e d  i t  o v e r  w i t h  a  f e w .  I  w o n d e r  i f  i t  m i g h t  n o t  b e  
w e l l  t o  h a v e  i t .

PRESIDENT EGAN: M r. S u n d b o r g ,  d o  y o u  h a v e  a  C o m m it te e  e x p l a n a ­
t i o n  t o  make i n  r e l a t i o n  t o  t h i s  a r t i c l e ?

SUNDBORG: M r. P r e s i d e n t ,  t h e  g e n e r a l  a n d  m i s c e l l a n e o u s  p r o v i ­
s i o n s  h a v e  b e e n  g a t h e r e d  f r o m  a l l  p o i n t s  h e r e  i n  t h e  C o n v e n t i o n  
a n d  c o l l e c t e d  i n  t h e  E n g r o s s m e n t  a n d  E n r o l l m e n t  C o m m it te e  a n d  
t u r n e d  o v e r  t o  o u r  C o m m i t t e e .  Some o f  th e m  h a v e  b e e n  d r a f t e d  
i n  t h e  f i r s t  i n s t a n c e  b y  S t y l e  a n d  D r a f t i n g ,  a n d  we g a v e  t h o s e  
J u s t  a s  c r i t i c a l  a  g o i n g - o v e r  a s  we d i d  t h e  o t h e r s  a s  t o  l a n g u a g e .  
T he r e d r a f t  w as  p r e p a r e d  b y  a  s u b c o m m i t t e e  c o n s i s t i n g  o f  Mr. 
D a v i s ,  M r. F i s c h e r ,  a n d  m y s e l f .  And we h a v e  a s k e d  M r. F i s c h e r  
t o  e x p l a i n  t h e  c h a n g e s  t h a t  h a v e  b e e n  m ade a n d  t o  a n s w e r  a n y  
q u e s t i o n s  b y  d e l e g a t e s .

PRESIDENT EGAN: M r. F i s c h e r .

V .  FISCHER: M r. P r e s i d e n t ,  t h e r e  a r e  n o  b a s i c  c h a n g e s  i n  t h e
v a r i o u s  s e c t i o n s  a s  t h e y  a r e  b e f o r e  y o u .  T h e r e  i s  a n  a d d i t i o n a l  
s e c t i o n  i n s e r t e d ,  a s  y o u  w i l l  n o t e ,  S e c t i o n  9 ,  t h a t  i s  a  c l a r i -
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f i c a t i o n  o f  t h e  u s e  o f  t h e  t e r m s  "by  l a w "  a n d  "by  t h e  l e g i s l a t u r e "  
a s  t h e y  a r e  u s e d  i n  t h i s  C o n s t i t u t i o n .  I t  w as d eem ed  d e s i r a b l e  
t o  i n c l u d e  t h i s  p r o v i s i o n  t o  make s u r e  t h a t  t h e  c o u r t s  d o  f o l l o w  
t h e  i n t e n t  o f  t h i s  C o n v e n t i o n  i n  d e c i d i n g  u p o n  v a r i o u s  q u e s t i o n s  
t h a t  may come u p .  We w i l l  a s k  f o r  a  s u s p e n s i o n  o f  t h e  r u l e s  t o  
c o n s i d e r  t h i s  m a t t e r .

PRESIDENT EGAN: A re  y o u  a s k i n g  f o r  t h a t  s u s p e n s i o n  a t  t h i s  t i m e ?
You m ean  f o r  t h e  i n c l u s i o n  o f  t h i s  s e c t i o n ?

V. FISCHER: Y e s ,  I  t h i n k  i t  p r o p e r l y  s h o u l d  come a f t e r  t h e
l a n g u a g e  h a s  b e e n  a p p r o v e d .  I f  y o u  w o u ld  l i k e  me t o ,  I  c a n  j u s t  
r u n  t h r o u g h  q u i c k l y  a n d  a d v i s e  t h e  m em bers  w h e r e  t h e  v a r i o u s  
s e c t i o n s  cam e f r o m .  S e c t i o n  1 i s  S e c t i o n  1 i n  t h e  e n r o l l e d  c o p y ;
2 a n d  2 a r e  t h e  s a m e ;  3 com es  f r o m  3 ;  4  i s  t h e  sam e a s  N o. 4 w as 
b e f o r e  —  i n  m o s t  c a s e s  t h e y  a r e  p r a c t i c a l l y  t h e  sam e w o r d i n g ;
5 h a s  t h e  sam e  n u m b e r  a s  p r e v i o u s l y .  S e c t i o n  6  i s  c o m p o se d  o f  
w h a t  w e r e  S e c t i o n  7 a s  w e l l  a s  S e c t i o n  8  I n  t h e  e n r o l l e d  d r a f t .
We c o m b in e d  t h o s e  i n t o  o n e  s e c t i o n .  W hat i s  S e c t i o n  7  now 
p r e v i o u s l y  w as S e c t i o n  9 .  W hat I s  S e c t i o n  8  p r e v i o u s l y  w as S e c ­
t i o n  1 0 .  S e c t i o n  9 ,  a s  I  m e n t i o n e d ,  i s  n ew . S e c t i o n  1 0  com es 
f r o m  S e c t i o n  1 1 ;  S e c t i o n  1 1  com es f r o m  1 3 ;  S e c t i o n  1 2  com es f r o m  
6 ;  S e c t i o n  IR  com es  f m m  f>; anri a s  M r. S u n d b o r g  m e n t i o n e d ,  S e c ­
t i o n  1 2  o f  t h e  e n r o l l e d  c o p y  i s  n o t  a s  y e t  r e a d y  f o r  p r e s e n t a t i o n  
a n d  w i l l  b e  b r o u g h t  i n  a s  a n  a d d en d u m  t o  t h i s  r e p o r t  a t  a  f u t u r e  
t i m e  f o r  s e p a r a t e  a p p r o v a l .  I  w i l l  b e  g l a d  t o  a n s w e r  a n y  q u e s ­
t i o n s  .

PRESIDENT EGAN: A re  t h e r e  a n y  q u e s t i o n s  t o  b e  d i r e c t e d  t o  M r.
F i s c h e r  o n  a n y  o f  t h e  s e c t i o n s ?  M r. C o o p e r .

COOPER: M r. P r e s i d e n t ,  i n  l i n e  2 1 ,  p a g e  2 ,  S e c t i o n  6 ,  s h o u l d
n o t  t h e  w o r d s  " p e r s o n s  o f "  b e  s t r i c k e n ?

V . FISCHER: T hey  p r o b a b l y  c o u l d  b e .  I  d o n ’ t  t h i n k  t h a t  t h e y  a d d
v e r y  much t o  t h e  l a n g u a g e  a s  i t  s t a n d s  h e r e .

PRESIDENT EGAN: A re  t h e r e  o t h e r  q u e s t i o n s  r e l a t i n g  t o  A r t i c l e
X I I ?  I f  n o t ,  a r e  t h e r e  a n y  c o m m i t t e e  a m e n d m e n ts  t o  b e  o f f e r e d  
a t  t h i s  t i m e ?  M r. F i s c h e r .

V. FISCHER: M r. P r e s i d e n t ,  I  w o u ld  l i k e  t o  a s k  u n a n im o u s  c o n ­
s e n t  t h a t  t h e  r u l e s  b e  s u s p e n d e d  f o r  t h e  p u r p o s e  o f  c o n s i d e r i n g  
t h e  i n c l u s i o n  o f  S e c t i o n  9 .

PRESIDENT EGAN: M r. F i s c h e r  m oves  a n d  a s k s  u n a n im o u s  c o n s e n t
t h a t  t h e  r u l e s  b e  s u s p e n d e d  f o r  t h e  p u r p o s e  e x p l a i n e d .  Mr. 
M c L a u g h l i n .

McLAUGHLIN: M r. C h a i r m a n ,  t h e  o b j e c t i o n  i s  m e r e l y  a  t e c h n i c a l i t y ,
' b u t  o n  p a g e  2 ,  l i n e  2 1 ,  " i n c l u d i n g  p e r s o n s  o f  b o t h  s e x e s . " ,  
s h o u l d  n o t  t h a t  r e a d ,  " s h a l l  b e  c o n s t r u e d  a s  i n c l u d i n g  e i t h e r
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s e x . " ?  ( l a u g h t e r )

PRESIDENT EGAN: M r. F i s c h e r .

V. FISCHER: I  t h i n k  I  w o u ld  r a t h e r  n o t  a n s w e r  t h a t  q u e s t i o n
w h i l e  we a r e  i n  t h e  m i d d l e  o f  a  r e q u e s t  f o r  t h e  s u s p e n s i o n  o f  
t h e  r u l e s .

McLAUGHLIN: I  w i l l  w i t h d r a w  t h a t  o b j e c t i o n .

PRESIDENT EGAN: M r. F i s c h e r  a s k s  u n a n im o u s  c o n s e n t  t h a t  t h e
r u l e s  b e  s u s p e n d e d  i n  o r d e r  t h a t  h e  m i g h t  o f f e r  S e c t i o n  9 a s  an 
a m en d m en t  t o  t h i s  a r t i c l e . I s  t h e r e  o b j e c t i o n ?  H e a r i n g  no 
o b j e c t i o n  t h e  r u l e s  a r e  s u s p e n d e d .  M r. F i s c h e r ,  y o u  m i g h t  o f f e r  
y o u r  p r o p o s e d  a m e n d m e n t .

V. FISCHER: M r. P r e s i d e n t ,  I  move t h a t  S e c t i o n  9 b e  a p p r o v e d
f o r  i n c l u s i o n  i n  A r t i c l e  X I I  o f  t h i s  C o n s t i t u t i o n .  I  a s k  u n a n i ­
m ous c o n s e n t .

PRESIDENT EGAN: M r. F i s c h e r  m oves  a n d  a s k s  u n a n im o u s  c o n s e n t
t h a t  S e c t i o n  9 b e  a d o p t e d  a s  a  p a r t  o f  A r t i c l e  X I I ,  t h e  A r t i c l e  
o n  G e n e r a l  a n d  M i s c e l l a n e o u s  p r o v i s i o n s .  I s  t h e r e  o b j e c t i o n ?  
H e a r i n g  no  o b j e c t i o n ,  t h e  a m en d m en t i s  o r d e r e d  a d o p t e d .  A re  
t h e r e  o t h e r  c o m m i t t e e  a m e n d m e n ts ,  M r. F i s c h e r ?

FISCHER: M r. P r e s i d e n t ,  o n  p a g e  2 ,  l i n e  7> c h a n g e  t h e  w ord  " d l s -
c h a g e "  t o  " d i s c h a r g e " .

PRESIDENT EGAN: U n a n im o u s  c o n s e n t  i s  a s k e d  t h a t  t h e  r u l e s  be
s u s p e n d e d .  H e a r i n g  n o  o b j e c t i o n ,  i t  i s  s o  o r d e r e d .  Mr. F i s c h e r ,  
y o u  a s k  u n a n im o u s  c o n s e n t  f o r  t h e  a d o p t i o n  o f  t h a t  c h a n g e ?  Hear 
i n g  n o  o b j e c t i o n ,  i t  i s  s o  o r d e r e d .

V . FISCHER: I  w o u ld  l i k e  t o  a s k  t h e  g r a m m a r i a n  o f  t h e  C o n v e n t io n
w h e t h e r  " c o n s t r u i n g "  i s  p r o p e r l y  s p e l l e d  o n  l i n e  1 9  o f  p a g e  2 .

HERMANN: Y e s .

V . FISCHER: The c o m m i t t e e  h a s  n o  f u r t h e r  a m e n d m e n ts ,  Mr. P r e s i ­
d e n t  .

PRESIDENT EGAN: M r. M c L a u g h l i n .

McLAUGHLIN: I  t h i n k  t h a t  t h e  C o m m it te e  o n  S t y l e  a n d  D r a f t i n g  i s
a v o i d i n g  t h e  i s s u e ,  a n d  i t  may c a u s e  some e m b a r r a s s m e n t  i n  
f u t u r e  g e n e r a t i o n s .  I  move t h a t  t h e  w o rd  " b o t h "  o n  l i n e  2 1 ,  
p a g e  2 ,  b e  s t r i c k e n ,  a n d  i n  l i e u  t h e r e o f  t h e  w o rd  " e i t h e r "  b e  
I n s e r t e d .

PRESIDENT EGAN: M r. K i l c h e r .

KILCHER: May I  a s k  a  q u e s t i o n  o f  M r. M c L a u g h l in ?  And u s e  t h e
s i n g u l a r  f o r  " s e x " ?
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CS HOUSE JOINT RESOLUTION NO. 3( )

IN THE LEGISLATURE OF THE STATE OF ALASKA 

TWENTY-FIRST LEGISLATURE - FIRST SESSION

BY

Offered:
Referred:

Sponsors): REPRESENTATIVE BUNDE

A RESOLUTION

Proposing an amendment to the Constitution of the State of Alaska relating to 

a petition for an initiative or referendum regarding fish or wildlife.

BE IT RESOLVED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. Article XI, sec. 3, Constitution of the State of Alaska, is amended to read:

Section 3. Petition. After certification of the application, a petition containing 

a summary of the subject matter shall be prepared by the lieutenant governor for 

circulation by the sponsors. If signed by qualified voters, equal in number to ten per 

cent of those who voted in the preceding general election and resident in at least two- 

thirds of the house districts of the State, it may be filed with the lieutenant governor. 

However, the lieutenant governor mav not accept for filing a petition relating to 

the utilization, development, or conservation of fish or wildlife unless the petition 

is signed bv qualified voters equal in number to ten percent of those who voted 

in the preceding general election and resident in all of the house districts of the 

State.

* Sec. 2. The amendment proposed by this resolution shall be placed before the voters of 

the state at the next general election in conformity with art. XIII, sec. 1, Constitution of the

-1- CSHJR 3( )



State of Alaska, and the election laws of the state.
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A L A S K A  O U T D O O R  C O U N C I L
211 4 th  St. #302A 
Juneau , A k. 99801 
(907) 463-3830 
FAX 586-6020

February 3,1999

The Honorable Scott Ogan, Co-Chair 
The Honorable Jerry Sanders, Co-Chair 
House Resourcas Committee 
Alaska State Capitol 
Juneau, AK 99801

Dear Representatives Ogan and Sanders:

It has come to my attention that the comments I presented to the House Resources 
Committee last week on HJR 3 have been misconstrued in a publication of the Laws of 
the Sea, In order for there to be no question about where we stand as a group, I have 
taken the time to write to you and clear this matter up.

The Alaska Outdoor Council (AOC) strongly supports the position outlined in the letter 
you received the first week of session. Our first concern revolves around our belief that 
wildlife management is clearly provided for in Article VIII, Section 2 of our constitution 
which w e feel precludes putting wildlife management to a public vote. Secondly, we 
feel strongly that sound scientific based management under the constitution's sustained 
yield mandate cannot be achieved by common consensus. Last of all, we believe the 
animal rights activists will not be deterred by simply making the process more difficult.

We were very disappointed in the Alaska Supreme Court's handling of the Wright case. 
It is our opinion the court ignored the state constitution and long standing public trust 
doctrines to arrive at a politically expedient derision in tune with the current 
administration. Although there will be those Legislators who may be reluctant to move 
the state back toward sound scientific based management through concerns about how  
the general public may react to such a measure, it is our hope that the majority of you 
will find the courage to provide us the opportunity to correct this problem with an 
amendment to the constitution that precludes such initiatives.



In conclusion, we strongly recommend your consideration of a committee substitute for 
HJR 3 that would reflect the language w e provided in om1 position paper. Thank you 
for your time and attention to this important issue, it is very much appreciated.

k o a  Amo 
President

cc: Representative Con Bunde
Representative Bill Williams 
House Resource Committee Members 
Senator Rick Halford, Chair Senate Resources 
Senate Resource Committee Members

Sincerely,


