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option in Katie John v. United States.

3) Alaska's Complaint to Quiet Title in State of Alaska v. United States o f America 
(Glacier Bay/Tongass).



MEMORANDUM

TO: Senator Pearce
Speaker Porter

FR: T e d P o p e l y ^ y
Ron SomerviTTe

RE: Final Judgment in Katie John Case

DT: January 12. 2000

On January 7 o f this year. U.S. District Court Judge Hoiland issued a llnal judgment in 
Katie John el at. v. United Slates o f America et ul. This case had heen stayed until 
October 1, 1999. the date that Federal subsistence fisheries regulations took effect.

The plaintiffs alleged that ANILCA requires the federal government to manage fisheries 
in navigable waters o f Alaska. Both the District Court and the Ninth Circuit Court o f 
Appeals agreed in part and the Appellate Court held that the term "public lands" includes 
navigable waters in which the United States has reserved water rights. Under the 
reserved water rights doctrine, when the United States withdraws land and reserves it for 
a federal purpose, it also reserves by implication water rights minimally necessary to 
fulfill the purposes o f the reservation.

The court remanded the case to the Departments o f Interior and Agriculture to identify 
those waters. The state's petition to the U.S. Supreme Court asking it to review the Ninth 
Circuit decision was denied in 1996. In January 1999. the Departments o f Interior and 
Agriculture published final regulations to assume management o f subsistence fisheries. 
The regulations cover subsistence activities on all waters within or adjacent to the 
extc ior boundaries o f 34 identified federal area, including national parks, refuges, 
preserves, monuments, wild and scenic rivers, and national forests. They also will extend 
the Federal Subsistence Board's management to some federal lands selected under 
ANCSA or the Alaska Statehood Act until conveyed. In addition, the rules purport to 
confirm the Secretaries' authority to restrict or eliminate hunting, fishing and trapping on 
state and private lands when these activities interfere with the subsistence priority on the 
public lands.

Now that the final regulations are effective. Judge Holland has issued this final judgment. 
Procedurally, that means that the State has 60 days from January 7 to file its Notice o f 
Appeal if it wishes to appeal to the Ninth Circuit Court o f Appeals. That court would



undoubtedly issue an unfavorable ruling, which could then be appealed to the U.S. 
Supreme Court.

The Department o f Law and the Administration may or may not choose to appeal the 
case. If they do not, the result for the state could be serious. Experts through several 
Administrations have felt that this case is positioned perfectly for a reversal by the U.S. 
Supreme Court. First, the decision could have impacts well beyond the State o f Alaska, 
extending its effect on many western states with related water management issues. That 
prospect obviously supports the Supreme Court's desire to hear the case. Second and 
more importantly. Chief Justice Rehnquist and Justice Sandra Day O'Connor are 
renowned water law experts. It is widely believed that they would never allow the Ninth 
Circuit's decision to stand. It is virtually unheard o f  for the reserved water rights doctrine 
to stand for the proposition that the federal government reserved water rights so that it 
may extend management and control downstream from the federal reserve to affect 
fisheries and other activities. Rather, the reserved water rights doctrine evolved from the 
federal government's need to reserve its power to prevent upstream states and citizens 
from affecting the federal government's land downstream.

If the Administration chooses not to appeal the case, the Legislature will not have 
standing to continue the litigation. Private litigants affected by the decision may 
intervene, but the Legislature almost certainly cannot.
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M E M O R A N D U M

To: B ruce B otelho 
A ttorney G eneral

From: Joanne G race
A ssistant A ttorney General

S t a t e  o f  A l a s k a
D e p a r t m e n t  o f  L a w

Date: January 25, 2000

Telephone No.: (9 07 )269-5100

Subject: Appeal Option in
Katie John v. United 
States, A 90-484-CV  
(H RH )

This m em orandum  sum m arizes the history o f Katie John v. United States and the 
option the state  has to continue the case by appealing the recent final judgm ent entered in 
the case.

Procedural H istory o f  the C ase

This case was filed by K atie John, D oris Charles, and the M entasta V illage 
Council in 1990. AFN later intervened. The plaintiffs alleged that the A laska National 
Interest Lands C onservation Act requires the federal governm ent to m anage fisheries in 
navigable w aters o f  A laska and, a c c o r d in g ly ,  that the Federal Subsistence Board should 
take over m anagem ent o f  the C opper R iver and authorize a subsistence fishery at 
Bazulnetas.

The D istric t Court agreed and held that the term "public lands" includes navigable 
w aters in w hich the U nited States has reserved w ater rights. The subsistence priority o f 
title VIII o f  A N IL C A  and the corresponding authority o f  the Federal Subsistence Board 
to regulate fishing and hunting apply to “public lands" as that term is defined in the Act. 
A N ILCA  defines “public lands" as “ lands, w aters, and interests therein, title to w hich is 
in the U nited S tates." T he plaintiffs argued and prevailed on their theory that a federal 
reserved w ater right is an interest in w ater to w hich the U nited States has title, and the 
existence o f  such a right thereby renders the w aters to w hich it applies “public lands.” 
U nder the reserved w ater rights doctrine, when the United States w ithdraw s land and 
reserves it for a federal purpose — for exam ple, a national park or w ildlife refuge — it also 
reserves by im plication w ater rights necessary to fulfill the purposes o f  the reservation. 
The United States initially agreed w ith the state that w aters subject to a reserved w ater



right did not constitu te  public lands, bu t it changed its position after briefing in the 
d istrict court, w hen the federal executive adm inistration changed.

A lthough resolution o f  this legal issue did not dispose o f  the case, the state 
considered it vital to the c ase ’s outcom e. F.ather than w ait until the Federal Subsistence 
Board com pleted  the daunting task o f  assum ing regulatory  authority for subsistence 
fishing over a large percentage o f  A laska’s rivers and lakes, the state petitioned the Ninth 
C ircuit to review  the D istrict C ourt decision on this issue w ithout a final judgm ent. The 
Ninth C ircuit agreed to hear the interlocutory appeal, and affirm ed the part o f  the D istrict 
Court decision based on federal reserved w ater rights. The N inth C ircuit rem anded the 
case to the federal agencies to identify the w aters in A laska where the w ater right exists.

The A laska Suprem e C ourt considered the sam e issue at about the same time, and 
catne to a contrary  conclusion. In Totemoff v. Alaska, 905 P.2d 954 (A laska 1995), the 
court held that A N IL C A ’s definition o f  “public iands” did not include navigable w aters 
subject to a federal reserved w ater right.

Partly based on this conflic t betw een the court o f appeals and A laska’s highest 
court, the state petitioned the U.S. Suprem e Court in 1995, asking it to review  the Ninth 
C ircuit decision. T he United States opposed the petition, arguing in part that review  o f 
the issue w as prem ature. It urged the Court to wait until the case was com plete, 
suggesting that the issue m ight be resolved through the regulations that the federal 
agencies w ould prepare, or through am endm ent o f  the A laska Constitution. It m aintained 
that the issue w ould be presented in a more concrete context after final judgm ent in the 
case. T he Suprem e Court denied  the s ta te’s petition w ithout com m ent in 1996.

In January  1999, the departm ents o f Interior and A griculture published final 
regulations to assum e m anagem ent o f  subsistence fisheries. The regulations cover 
subsistence activ ities on all w aters w ithin or adjacent to the exterior boundaries o f  34 
identified federal areas, including national parks, refuges, preserves, monum ents, wild 
and scenic rivers, and national forests (excluding the m arine waters o f  the Tongass and 
C hugach N ational Forests). They also extend the Federal Subsistence B oard’s 
m anagem ent to som e federal lands selected under the A laska Native C laim s Settlem ent 
Act or the A laska Statehood A ct until conveyed. In addition, the rules purport to confirm  
the Secretaries' authority to restrict o r elim inate hunting, fishing, and trapping on state 
and private lands w hen these activities interfere with the subsistence priority on the 
public lands. T he rules becam e final in O ctober 1999.

B ecause the regulations were final, the U.S. D istrict Court entered judgm ent in the 
case on January  7, 2000.

Bruce M. Botelho, Attorney General January 25, 2000
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Bruce M. Botelho, Attorney General January 25, 2000
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Star- ’s O ption to Continue the C ase

T he D istrict C ourt’s entry  o f  a final judgm ent presents the state with an option to 
re-petition the Suprem e Court in the case. Denial o f  certiorari at the interlocutory stage 
o f  a proceeding is w ithout prejudice to renewal o f  the questions presented w hen certiorari 
is later sought from  the final judgm ent. A prior denial in th is context does not establish 
the law o f  the case o r  am ount to res judicata  on the points later raised. The state would 
have to appeal first to the N inth C ircuit, however, w hich w ould be unlikely to reconsider 
its earlier decision.

T he state has 60 days to appeal a final order in a case in w hich the United States is 
a party. The w indow  may be even larger in this case, as the plaintiffs have filed a motion 
to am end the ju d g m en t (to continue an injunction that has no effect on the state), which 
tolls the tim e fo r appeal until the m otion is decided.

T he issue on appeal w ould be precisely the sam e issue raised in the last appeal, 
w hether C ongress intended “public lands” in A N ILC A  to include w aters in w hich the 
United States has a reserved w ater right.
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b r i e f .
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Department of Law 
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N o .  , O r i g i n a l

S t a t e  o f  A l a s k a ,

P la in t i f f ,
V  ■

U n i t e d  S t a t e s  o f  A m e r i c a ,

D e fe n d a n t .

COMPLAINT TO QUIET TITLE

T h e  S t a t e  o f  A l a s k a ,  p l a in t i f f ,  a l l e g e s  a s  f o l l o w s :

1 . T h i s  is  a n  a c t i o n  to  q u i e t  t i t l e  t o  t h e  t i d e  a n d  s u b ­

m e r g e d  l a n d s  in  S o u t h e a s t  A l a s k a .  T h e s e  i n c l u d e  t h e  

s u b m e r g e d  l a n d s  w i t h i n  t h e  A l e x a n d e r  A r c h i p e l a g o  o f  

S o u t h e a s t  A l a s k a  t h a t  a r e  e n c l o s e d  b e h i n d  t h e  c lo s i n g  

l in e s  d r a w n  b y  t h e  U n i t e d  S t a t e s  t o  m a r k  t h e  s e a w a r d  

l i m i t  o f  i n l a n d  w a te r s  a t  t h e  1 9 0 3  A l a s k a  B o u n d a r y  T r i ­

b u n a l  a r b i t r a t i o n ,  t o g e t h e r  w i t h  t h e  s u b m e r g e d  l a n d s  e x ­

t e n d i n g  t h r e e  m i le s  s e a w a r d  f r o m  t h a t  l i n e  a n d  f r o m  t h e  

r e m a i n d e r  o f  S o u t h e a s t  A l a s k a ’s  c o a s t  l in e .  T h e  l a n d s  

t h a t  a r e  th e  s u b j e c t  o f  th i s  a c t i o n  a r e  s h o w n  o n  th e  m a p  

a t  E x h i b i t  ( “ E x . ” ) 1 *

2 .  T h i s  C o u r t  h a s  j u r i s d i c t i o n  u n d e f  A r t i c l e  I I I ,  S e c t io n

2 ,  C l a u s e  2 ,  o f  t h e  U n i t e d  S t a t e s  C o n s t i t u t i o n  a n d  2 8  

U .S .C .  § 1 2 5 1 ( b ) ( 2 ) .

3 .  T h e  U n i t e d  S ta t e s  c o n s e n t e d  t o  th i s  a c t i o n  i n  2 8  

U .S .C .  § 2 4 0 9 a ( a ) .  A l a s k a  g a v e  t h e  U n i t e d  S ta te s  w r i t t e n

* E xhibits referenced herein are appended to the accompanying 
B rief in Support of Motion for Leave to File a  Complaint.



n o t i c e  o f  i t s  i n t e n t  to  f i le  s u i t  t o  q u i e t  t i t l e  to  t h e s e  l a n d s  

o n  o r  a b o u t  A u g u s t  2 1 ,  1 9 9 8 ,  a n d  M a r c h  2 2 ,  1 9 9 9 ,  a s  

r e q u i r e d  b y  2 8  U .S .C .  § 2 4 0 9 a ( m ) .

Count X: Historic Waters of the Alexander Archipelago

4 .  U p o n  a d m is s io n  to  t h e  U n i o n  o n  a n  e q u a l  f o o t i n g  

w i t h  t h e  o th e r  S ta te s ,  a  n e w  S t a t e  s u c c e e d s  t o  t h e  U n i t e d  

S t a t e s ’ t i t l e  to  l a n d s  u n d e r l y i n g  n a v i g a b l e  i n l a n d  w a t e r s  

w i t h i n  i ts  b o u n d a r ie s  a s  a n  i n c i d e n t  o f  i t s  s o v e r e ig n ty .

5 .  A l a s k a  w a s  a d m i t t e d  to  t h e  U n i o n  “ o n  a n  e q u a l  f o o t ­

in g  w i th  t h e  o th e r  S ta te s  i n  a l l  r e s p e c t s  w h a t e v e r ”  o n  

J a n u a r y  3 ,  1 9 5 9 . A l a s k a  S t a t e h o o d  A c t  § 1 , P u b .  L .  N o .  

8 5 - 5 0 8 ,  4 8  U .S .C .  n o t e p r e c .  § 2 1 .

6 . U n d e r  th e  e q u a l  f o o t i n g  d o c t r i n e ,  A l a s k a  s u c c e e d e d  

t o  t h e  U n i t e d  S ta te s ’ t i t l e  t o  l a n d s  u n d e r l y i n g  n a v i g a b l e  

i n l a n d  w a te r s  w i th in  A l a s k a ’s b o u n d a r i e s  a s  a n  i n c i d e n t  

o f  s t a t e h o o d .

7 .  F r o m  a t  l e a s t  1 9 0 3  u n t i l  1 9 7 1 ,  t h e  U n i t e d  S t a t e s  

t o o k  t h e  p o s i t io n  in  i ts  i n t e r n a t i o n a l  r e l a t i o n s  a n d  i n  l i t i ­

g a t i o n  w i th  th e  S ta te s  i n  th i s  C o u r t  t h a t  t h e  w a t e r s  o f  t h e  

A l e x a n d e r  A r c h ip e la g o  w e r e  i n l a n d  w a t e r s ,  i n c l u d i n g  t h e  

p o c k e t s  a n d  e n c la v e s  t h a t  a r e  m o r e  t h a n  t h r e e  m i le s  f r o m  

t h e  c o a s t  l in e  o f  th e  m a i n l a n d  a n d  a n y  o f  t h e  i s l a n d s  

e n c lo s e d  b e h in d  th e  c lo s in g  l in e s  d r a w n  b y  t h e  U n i t e d  

S t a t e s  to  m a r k  th e  s e a w a r d  l i m i t  o f  i n l a n d  w a te r s  a t  t h e  

1 9 0 3  A la s k a  B o u n d a r y  T r i b u n a l  a r b i t r a t i o n  ( h e r e i n a f t e r  

“ p o c k e t s  a n d  e n c la v e s ” ) .  T h e s e  p o c k e t s  a n d  e n c l a v e s  a r e  

d e p i c t e d  in  r e d  o n  th e  m a p  a t  E x .  1 .

8 . F o r e i g n  n a t io n s  a c q u ie s c e d  in  t h e  U n i t e d  S t a t e s ’ 

c l a i m  t h a t  th e  w a te r s  o f  th e  A l e x a n d e r  A r c h i p e l a g o  w e r e  

i n l a n d  w a te r s ,  in c lu d in g  th e  p o c k e t s  a n d  e n c la v e s .

9 .  A l l  o f  th e  s u b m e r g e d  l a n d s  w i th in  t h e s e  p o c k e t s  a n d  

e n c la v e s  u n d e r l i e  n a v ig a b le  h i s t o r i c  i n l a n d  w a t e r s .
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1 0 .  B e c a u s e  a l l  o f  t h e  s u b m e r g e d  l a n d s  w i t h i n  t h e  p o c k e t s  

a n d  e n c la v e s  u n d e r l i e  n a v i g a b l e  h i s to r i c  i n l a n d  w a t e r s ,  

A l a s k a  t o o k  t i t l e  to  t h e m  u p o n  i t s  a d m is s io n  t o  t h e  U n i o n  

u n d e r  t h e  e q u a l  f o o t i n g  d o c t r i n e .

1 1 . C o n g r e s s  b o t h  c o n f i r m e d  t h e  e q u a l  f o o t i n g  d o c t r i n e  

r u l e  o f  s t a t e  o w n e r s h i p  o f  l a n d s  u n d e r l y i n g  n a v i g a b l e  

i n l a n d  w a te r s  a n d  q u i t c l a i m e d  t o  th e  S t a t e s  t h e  o f f s h o r e  

s u b m e r g e d  la n d s  w i t h i n  s t a t e  b o u n d a r i e s  in  t h e  S u b ­

m e r g e d  L a n d s  A c t  o f  1 9 5 3 ,  4 3  U .S .C .  § §  1 3 0 1 - 1 3 1 5 .

1 2 .  C o n g r e s s  m a d e  t h e  S u b m e r g e d  L a n d s  A c t  a p p l i c a b l e  

t o  A l a s k a  in  S e c t io n  6 ( m )  o f  t h e  A l a s k a  S t a t e h o o d  A c t .

1 3 .  C o n g r e s s  d e f in e d  A l a s k a ’s  b o u n d a r i e s  a s  c o e x t e n s i v e  

w i t h  t h e  th r e e - m i le  t e r r i t o r i a l  s e a  c l a i m e d  b y  t h e  U n i t e d  

S t a te s  a t  t h e  t im e  o f  A l a s k a ’s  a d m is s io n  t o  t h e  U n i o n  o n  

J a n u a r y  3 ,  1 9 5 9 .

1 4 .  T h e  U n i t e d  S t a t e s  c l a i m s  a n  i n t e r e s t  tin t h e  s u b ­

m e r g e d  l a n d s  w i th in  t h e  p o c k e t s  a n d  e n c la v e s ,  a n d  a l s o  

c l a i m s  t h e  s u b m e r g e d  l a n d s  e x t e n d i n g  t h r e e  m i le s  s e a ­

w a r d  o f  t h e  c lo s in g  l in e s  d r a w n  b y  t h e  U n i t e d  S ta te s  t o  

m a r k  t h e  s e a w a r d  l i m i t  o f  i n l a n d  w a t e r s  a t  t h e  1 9 0 3  

A l a s k a  B o u n d a r y  T r i b u n a l  a r b i t r a t i o n  ( h e r e i n a f t e r  “ 1 9 0 3  

c lo s i n g  l i n e s ” ) w h e r e  t h e  s u b m e r g e d  l a n d s  a r e  m o r e  t h a n  

t h r e e  n a u t i c a l  m i le s  f r o m  a n y  p o i n t  o n  th e  c o a s t  l i n e  o f  

t h e  m a i n l a n d  o r  a n y  o f  t h e  i s l a n d s .  T h e  l a t t e r  a r e a s  a r e  

d e p i c t e d  i n  d a r k  b l u e  o n  t h e  m a p  a t  E x .  1 .

1 5 .  - B e c a u s e  t h e  s u b m e r g e d  l a n d s  w i th in  t h e  p o c k e t s  a n d  

e n c l a v e s  a n d  e x t e n d i n g  t h r e e  m i le s  s e a w a r d  o f  t h e  1 9 0 3  

c lo s i n g  l i n e s  p a s s e d  to  A l a s k a  a t  s t a t e h o o d  u n d e r  t h e  

e q u a l  f o o t i n g  d o c t r i n e  a n d  t h e  S u b m e r g e d  L a n d s  A c t ,  t h e  

U n i t e d  S t a t e s  h a s  n o  r i g h t ,  t i t l e ,  o r  i n t e r e s t  i n  t h o s e  l a n d s .

1 6 .  O n  o r  a b o u t  S e p t e m b e r  1 0 ,  1 9 0 7 ,  P r e s i d e n t  T h e o d o r e  

R o o s e v e l t  r e s e r v e d  b y  p r o c l a m a t i o n  a n  a r e a  o f  S o u t h e a s t  

A l a s k a  a s  t h e  T o n g a s s  N a t i o n a l  F o r e s t . .
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1 7 .  I n  1 9 0 8 ,  P r e s i d e n t  T h e o d o r e  R o o s e v e l t  c o n s o l i d a t e d  

t h e  T o n g a s s  N a t i o n a l  F o r e s t  w i t h  t h e  A l e x a n d e r  A r c h i ­

p e l a g o  F o r e s t  R e s e r v e  a n d  n a m e d  t h e  n e w  e n t i t y  T o n g a s s  

N a t i o n a l  F o r e s t .

1 8 .  O n  o r  a b o u t  F e b r u a r y  1 6 , 1 9 0 9 ,  P r e s i d e n t  T h e o d o r e  

R o o s e v e l t  e n l a r g e d  th e  T o n g a s s  N a t i o n a l  F o r e s t .

1 9 .  O n  o r  a b o u t  J u n e  1 0 ,  1 9 2 5 ,  P r e s i d e n t  C a l v in  C o o l -  

i d g e  a g a i n  e n l a r g e d  th e  T o n g a s s  N a t i o n a l  F o r e s t .  See  E x .  

2  ( m a p  w i th  t h e  1 9 2 5  e n l a r g e m e n t  a n d  r e s u l t i n g  o u t e r  

b o u n d a r i e s  o f  t h e  T o n s a s s  N a t i o n a l  F o r e s t l .w *

2 0 .  A l t h o u g h  th e  p o c k e t s  a n d  e n c l a v e s  a n d  t h e  s u b ­

m e r g e d  l a n d s  e x t e n d i n g  t h r e e  m i l e s  s e a w a r d  o f  t h e  1 9 0 3  

c l o s i n g  l in e s  a r e  w i th in  t h e  o u t e r  b o u n d a r i e s  o f  t h e  

T o n g a s s  N a t i o n a l  F o r e s t  s h o w n  o n  t h e  m a p  a t  E x .  2 ,  

t h e  r e s e r v a t i o n  o f  l a n d s  w i t h i n  t h e s e  b o u n d a r i e s  d i d  n o t  

r e s e r v e  t h e  s u b m e r g e d  l a n d s  t h e r e i n  o r  d e f e a t  A l a s k a ’s 

t i t l e  t o  t h e m  a t  s t a t e h o o d .

2 1 .  A l a s k a ’s t i t l e  is  a d v e r s e  t o  a n d  c l o u d e d  b y  t h e  U n i t e d  

S t a t e s ’ c l a i m  o f  t i t l e  t o  t h e  l a n d s  u n d e r l y i n g  th e  p o c k e t s  

a n d  e n c l a v e s  a n d  th e  w a te r s ,  e x t e n d i n g  t h r e e  m i le s  s e a w a r d  

o f  t h e  1 9 0 3  c lo s in g  l in e s  w h e r e  t h e  s u b m e r g e d  l a n d s  a r e  

m o r e  t h a n  t h r e e  m ile s  f r o m  a n y  p o i n t  o n  t h e  c o a s t  l i n e

o f  t h e  m a i n l a n d  o r  a n y  o f  t h e  i s l a n d s .

2 2 .  U n le s s  t h i s  C o u r t  d e c l a r e s  a n d  e s t a b l i s h e s  A l a s k a ’s 

r i g h t s ,  A l a s k a  w i l l  c o n t i n u e  t o  b e  i n j u r e d  b y  t h e  U n i t e d  

S t a t e s ’ c l a im s  t o  th e  l a n d s  u n d e r l y i n g  t h e  p o c k e t s  a n d  

e n c l a v e s  a n d  t h e  w a te r s  e x t e n d i n g  t h r e e  m i le s  s e a w a r d  o f  

t h e  1 9 0 3  c lo s i n g  l in e s  w h e r e  t h e  s u b m e r g e d  l a n d s  a r e  

m o r e  t h a n  t h r e e  m ile s  f r o m  a n y  p o i n t  o n  t h e  c o a s t  l i n e

o f  t h e  m a i n l a n d  o r  a n y  o f  t h e  i s l a n d s .
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2 3 .  P a r a g r a p h s  1 -6 , 1 1 - 1 3 ,  a n d  1 6 - 1 9  a r e  r e a l l e g e d  a n d  

i n c o r p o r a t e d  b y  r e f e r e n c e .

2 4 .  A l a s k a  t o o k  t i t l e  to  a l l  l a n d s  b e t w e e n  m e a n  h i g h  

a n d  m e a n  lo w  t i d e  a n d  t h r e e  m i le s  s e a w a r d  f r o m  t h e  c o a s t  

l i n e  in s id e  t h e  b o u n d a r i e s  o f  t h e  T o n g a s s  N a t i o n a l  F o r e s t  

w h e n  i t  e n te r e d  t h e  U n i o n  o n  J a n u a r y  3 ,  1 9 5 9 .  See  E x .  

2  ( m a p  s h o w in g  b o u n d a r i e s ) .

2 5 .  A l th o u g h  th e  l a n d s  d e s c r i b e d  i n  p a r a g r a p h  2 4  a r e  

w i t h i n  th e  l in e s  d e l im i t i n g  t h e  p u b l i c  l a n d s  w i t h d r a w n  

a n d  r e s e r v e d  f o r  t h e  T o n g a s s  N a t i o n a l  F o r e s t ,  t h e  w i t h ­

d r a w a l  a n d  r e s e r v a t i o n  o f  l a n d s  w i t h i n  t h e  b o u n d a r i e s  d i d  

n o t  r e s e r v e  o r  d e f e a t  A l a s k a ’s t i t l e  t o  t h o s e  s u b m e r g e d  

l a n d s .

2 6 .  B e c a u s e  A l a s k a  t o o k  t i t l e  to  t h e  l a n d s  b e t w e e n  m e a n  

h i g h  a n d  m e a n  l o w  t i d e  a n d  t h r e e  m i le s  s e a w a r d  f r o m  

th e  c o a s t  l i n e  i n s i d e  t h e  b o u n d a r i e s  o f  t h e  T o n g a s s  N a ­

t i o n a l  F o r e s t  a t  s t a t e h o o d ,  t h e  U n i t e d  S ta te s  h a s  n o  r i g h t ,  

t i t l e ,  o r  i n t e r e s t  i n  t h o s e  l a n d s .

2 7 .  T h e  U n i t e d  S ta t e s  c l a i m s  a n  i n t e r e s t  i n  t h e s e  l a n d s  

t h a t  is  d i s p u te d  b y  A l a s k a  a n d  c r e a t e s  a  c l o u d  o n  A l a s k a ’s  

t i t l e  t o  th e m .

2 8 .  T h e  U n i t e d  S t a t e s ’ c l a i m  to  t h e s e  l a n d s  w i l l  c o n t i n u e  

t o  c l o u d  A l a s k a ’s  t i t l e  u n l e s s  t h i s  C o u r t  d e c l a r e s  a n d  

e s ta b l i s h e s  A l a s k a ’s r ig h t s .

Count III: Glacier B ay National Monument

2 9 .  P a r a g r a p h s  1 - 6  a n d  1 1 - 1 3  a r e  r e a l l e g e d  a n d  i n c o r ­

p o r a t e d  b y  r e f e r e n c e .

3 0 .  O n  o r  a b o u t  F e b r u a r y  2 6 ,  1 9 2 ,5 , P r e s i d e n t  C a l v i n  

C o o l i d g e  c r e a t e d  G l a c i e r  B a y  N a t i o n a l  M o n u m e n t  b y  

i s s u in g  P r o c l a m a t i o n  1 7 3 3  u n d e r  t h e  a u t h o r i t y  o f  t h e  

A n t i q u i t i e s  A c t  o f  1 9 0 6 ,  3 4  S t a t .  2 2 3 ,  1 6  U .S .C .  § §  4 3 1 -  

4 3 3 .

C o u n t  I I :  T h e  T o n g a s s  N a t i o n a l  F o r e s t



3 1 .  T h e  P r e s i d e n t  s e t  a p a r t  a s  G l a c i e r  B a y  N a t i o n a l  

M o n u m e n t  “ th e  t r a c t  o f  l a n d ”  ly in g  w i t h i n  th e  b o u n d a r i e s  

d e s c r i b e d  i n  t h e  1 9 2 5  o r d e r .  See  E x .  3  ( 1 9 3 9  m a p  d e ­

p i c t i n g  1 9 2 5  b o u n d a r i e s  i n  p u r p l e ) .

3 2 .  T h e  A n t iq u i t i e s  A c t  p e r m i t s  t h e  P r e s i d e n t  “ to  d e c l a r e

* *  *  h i s t o r i c  l a n d m a r k s ,  h i s t o r i c  a n d  p r e h i s t o r i c  s t r u c ­

t u r e s ,  a n d  o t h e r  o b je c t s  o f  h i s t o r i c  o r  s c ie n t i f ic  i n t e r e s t

* *  *  t o  b e  n a t i o n a l  m o n u m e n t s , ”  b u t  p e r m i t s  th e  r e s e r ­

v a t i o n  o f  o n ly  “ th e  s m a l l e s t  a r e a  c o m p a t i b l e  w i th  t h e  

p r o p e r  c a r e  a n d  m a n a g e m e n t  o f  t h e  o b je c t s  to  b e  p r o ­

t e c t e d ”  1 6  U .S .C .  § 4 3 1 .

3 3 .  T h e  p r i m a r y  p u r p o s e  o f  t h e  1 9 2 5  c r e a t i o n  o f  G l a c i e r  

B a y  N a t i o n a l  M o n u m e n t  w a s  t o  p r e s e r v e  th e  l a n d  l e f t  b a r e  

b y  t h e  r e t r e a t  o f  t i d e w a t e r  g l a c i e r s  f o r  s tu d y  o f  t h e  d e v e l ­

o p m e n t  o f  f lo r a  a n d  f a u n a .

3 4 .  T h e  P r e s i d e n t  d id  n o t  i n t e n d  t o  i n c l u d e  a s  p a r t  o f  

t h e  m o n u m e n t  t h e  l a n d s  u n d e r l y i n g  m a r i n e  w a te r s  w i t h i n  

t h e  b o u n d a r y  d e s c r ib e d  i n  P r o c l a m a t i o n  1 7 3 3 .

3 5 .  G iv e n  t h e  p u r p o s e s  o f  t h e  m o n u m e n t ,  t h e  P r e s i d e n t ’s 

a u t h o r i t y  t o  w i t h d r a w  a n d  r e s e r v e  l a n d s  u n d e r  t h e  A n ­

t i q u i t i e s  A c t  d id  n o t  e x t e n d  t o  t h e  s u b m e r g e d  l a n d s  w i t h i n  

t h e  b o u n d a r i e s  d e s c r ib e d  b y  t h e  1 9 2 5  r e s e r v a t i o n  o r d e r .

3 6 .  O n  o r  a b o u t  A p r i l  1 8 ,  1 9 3 9 ,  P r e s i d e n t  F r a n k l i n  D .  

R o o s e v e l t  e x p a n d e d  t h e  a r e a  o f  G l a c i e r  B a y  N a t i o n a l  

M o n u m e n t  b y  i s s u in g  P r o c l a m a t i o n  2 3 3 0  u n d e r  t h e  a u ­

t h o r i t y  o f  t h e  A n t i q u i t i e s  A c t .

3 7 .  T h e  P r o c l a m a t i o n  a d d e d  t o  G l a c i e r  B a y  N a t i o n a l  

M o n u m e n t  c e r t a i n  p u b l i c  l a n d s ,  i n c l u d i n g  l a n d s  s i m u l t a ­

n e o u s l y  e x c l u d e d  f r o m  t h e  T o n g a s s  N a t i o n a l  F o r e s t .  See  

E x .  3  ( l a n d s  t r a n s f e r r e d  f r o m  t h e  T o n g a s s  N a t i o n a l  F o r e s t
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t o  G l a c i e r  B a y  N a t i o n a l  M o n u m e n t  d e p i c t e d  b e tw e e n  th e  

r e d  a n d  g r e e n  l i n e s ) .  •

3 8 .  T h e  p r i m a r y  p u r p o s e s  o f  t h e  1 9 3 9  e x p a n s i o n  o f  

G l a c i e r  B a y  N a t i o n a l  M o n u m e n t  w e r e  t o  s e t  a s i d e  a  

r e f u g e  f o r  b r o w n  b e a r s  a n d  t o  p r e s e r v e  a  c o a s t a l  f o r e s t .

3 9 .  T h e  la n d s  u n d e r ly in g  m a r i n e  w a t e r s  w i t h i n  t h e  1 9 3 9  

b o u n d a r y  o f  th e  n e w ly  e x p a n d e d  m o n u m e n t  w e r e  u n ­

r e l a t e d  t o  t h e  p u r p o s e s  o f  a  b e a r  r e f u g e  a n d  a  f o r e s t  

p r e s e r v e  a n d  th e r e f o r e  e x c e e d e d  “ th e  s m a l l e s t  a r e a  c o m ­

p a t i b l e  w i th  th e  p r o p e r  c a r e  a n d  m a n a g e m e n t  o f  t h e  

o b je c t s  t o  b e  p r o t e c t e d . ”  1 6  U .S .C .  § 4 3 1 .

4 0 .  T h e  P r e s i d e n t  d id  n o t  i n t e n d  t o  i n c l u d e  a s  p a r t  o f  

t h e  m o n u m e n t  t h e  l a n d s  u n d e r l y i n g  m a r i n e  w a t e r s  w i t h i n  

t h e  b o u n d a r i e s  d e s c r ib e d  in  P r o c l a m a t i o n  2 3 3 0 .

4 1 .  T h e  P r e s i d e n t ’s a u t h o r i t y  to  r e s e r v e  l a n d s  u n d e r  t h e  

A n t i q u i t i e s  A c t  d i d  n o t  e x t e n d  to  t h e  s u b m e r g e d  l a n d s  

w i th in  t h e  b o u n d a r i e s  d e s c r i b e d  b y  t h e  1 9 3 9  p r o c l a m a ­

t io n .

4 2 .  T h e  S t a t e  o f  A l a s k a  t o o k  t i t l e  t o  a l l  t h e  l a n d s  u n d e r ­

ly in g  m a r i n e  w a te r s  w i t h i n  t h e  b o u n d a r i e s  o f  G l a c i e r  B a y  

N a t i o n a l  M o n u m e n t  a t  s t a t e h o o d ,  p u r s u a n t  to  t h e  e q u a l  

f o o t i n g  d o c t r i n e  a n d  th e  S u b m e r g e d  L a n d s  A c t .

4 3 .  T h e  U n i t e d  S t a t e s ’ c l a i m  o f  t i t l e  to  t h e  l a n d s  u n d e r ­

l y in g  m a r i n e  w a t e r s  w i t h i n  t h e  b o u n d a r i e s  o f  G l a c i e r  B a y  

N a t i o n a l  M o n u m e n t  a s  t h e y  w e r e  d r a w n  a t  s t a t e h o o d  i s  

a d v e r s e  t o  a n d  d i s p u t e d  b y  A l a s k a ,  a n d  c r e a t e s  a  c lo u c i o n  

A l a s k a ’s t i t l e  to  t h o s e  l a n d s .

4 4 .  T h e  U n i t e d  S t a t e s ’ c l a i m  o f  t i t l e  to  t h e s e  l a n d s  w i l l  

c o n t i n u e  to  c a u s e  i n j u r y  t o  A l a s k a  u n le s s  th i s  C o u r t  

d e c l a r e s  a n d  e s ta b l i s h e s  A l a s k a ’s r i g h t s .



P R A Y E R  F O R  R E L I E F

A l a s k a  p r a y s  t h a t  t h e  C o u r t  r e q u i r e  t h e  U n i t e d  S t a t e s  

to .  a n s w e r  A l a s k a ’s  C o m p l a i n t  a n d  t h a t ,  a f t e r  d u e  p r o ­

c e e d in g s ,  t h e  C o u r t  e n t e r  a  d e c r e e  d e c l a r i n g  t h e  r i g h t s  o f  

A l a s k a  a s  a g a in s t  t h e  U n i t e d  S ta t e s  i n  t h e  s u b m e r g e d  

l a n d s  w i th in  th e  A l e x a n d e r  A r c h i p e l a g o  o f  S o u t h e a s t  

A l a s k a  t h a t  a r e  e n c lo s e d  b e h i n d  t h e  c lo s in g  l i n e s  d r a w n  

b y  t h e  U n i t e d  S ta te s  t o  m a r k  t h e  s e a w a r d  l im i t  o f  i n l a n d  

w a t e r s  a t  t h e  1 9 0 3  A l a s k a  B o u n d a r y  T r i b u n a l  a r b i t r a t i o n ,  

t o g e t h e r  w i th  th e  s u b m e r g e d  l a n d s  e x t e n d i n g  t h r e e  m i le s  

s e a w a r d  f r o m  t h a t  l i n e  a n d  t h e  r e m a i n d e r  o f  S o u t h e a s t  

A l a s k a ’s c o a s t l in e ,  a n d  e n j o i n i n g  t h e  U n i t e d  S t a t e s ,  i t s  

p r iv i e s ,  a s s ig n s ,  le s s e e s ,  a n d  o t h e r  p e r s o n s  c l a i m i n g  u n d e r  

i t  f r o m  i n t e r f e r i n g  w i th  t h e  r i g h t s  o f  A l a s k a ,  a s  w e l l  a s  

a w a r d  A l a s k a  a n y  o t h e r  r e l i e f  t h e  C o u r t  m a y  d e e m  j u s t  

a n d  a p p r o p r i a t e .
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