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S e n a t e  J u d i c i a r y  C o m m i t t e e

Representative Pete Kott 
Chair, House Judiciary Committee 
State Capitol, Room 118 
Juneau, Alaska 99801-1182

Dear Representativj^cmty

Please accept this letter as a request for the House Judiciary Committee to consider CS for Senate Bill 286. “An 
Act relating to the duties and powers o f  the attorney general.”

This bill is the result o f  work conducted during the interim by the sub-committee on privatization. That panel 
determined that the attorney general is not a constitutional officer. Based on that, the legislature may by statute 
define the A G ’s role and responsibilities.

Attached you will find a copy o f  the Bill, Sponsor Statement, and other supporting information. Thank you for 
considering and scheduling this bill as soon a possible. I f  you have any questions, please feel free to contact 
Jim Pound*br me.

>in L. Taylor 
Senator

Attachments
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Senate Judiciary Com m ittee

SPONSOR STATEM ENT 

SB 286

"An Act relating to the duties and powers o f  the attorney general."

SB 286 is an attempt to clarify the duties of the Attorney General, place into statute that the Attorney General 
shall defend the Constitution of the Slate of Alaska, and put into law that the Legislative power to make 
appropriations constrains and limits the Attorney G eneral’s authority to settle cases.

The Judiciary Committee worked closely with members of the Subcommittee on Privatization and considered 
recommendations. The subcommittee found, and the Depaitment reluctantly agreed, that the Attorney General 
is NOT a constitutional officer and that the Legislature, by statute, may define the role and responsibilities of 
the head of the Department of Law.

It is the intent of this legislation that the Attorney General defend and uphold the Constitution of the State of 
Alaska, and that any settlement entered into by the Attorney General which recognizes a present or future duty 
or obligation on the part of the State which is not contained in statute or for which appropriations have not been 
provided must expressly provide that the duty or obligation is subject to appropriation by the Legislature.
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CS FOR SENATE BILL NO. 286(JUD)

IN THE LEGISLATURE OF THE STATE OF ALASKA

TWENTY-FIRST LEGISLATURE - SECOND SESSION

B Y  T H E  S E N A T E  J U D IC IA R Y  C O M M IT T E E

O ffe re d : 3 /23 /00
R e fe rre d : R u le s

S p on so r (s ): S E N A T E  J U D IC IA R Y  C O M M IT T E E

A BILL 

FOR AN ACT ENTITLED  

1 "An Act relating to the duties and powers o f the attorney general."

2 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

3 * Section 1. AS 44.23.020(b) is amended lo read:

4 (b) The attorney general shall

5 (1) defend the Constitution o f the State o f Alaska;

6 12} [(1)] bring, prosecute, and defend all necessary and proper actions

7 in the name o f the state for the collection of revenue;

8 (3) [(2)] represent the state in all civil actions in which the state is a

9 party;

10 (4) [(3)] prosecute all cases involving violation o f state law, and file

11 informations and prosecute all offenses against the revenue laws and other state laws

12 where there is no other provision for their prosecution;

13 £5} [(4)] administer stale legal services, including the furnishing o f

14 written legal opinions to the governor, the legislature, and all state officers and

15 departments as the governor directs; and give legal advice on a law, proposed law, or

SB0286B -1- CSSB 286(JUD)
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1 proposed legislative measure upon request by the legislature or a m ember of the

2 legislature;

3 £6) [(5)] draft legal instruments for the state;

4 £7) [(6)] make available a report to the legislature, through the

5 governor, at each regular legislative session

6 (A) of the work and expenditures of the office; and

7 (B) on needed legislation or amendments to existing law;

8 ^  [(7)] perform all other duties required by law [OR W H ICH

9 d  UStJAfcfc-Y PERTAIN TO THE OFFICE OR ATTORNEY G ENERALTNTTSTATEt;—

-  w e .  C
11 £9} [(8)] prepare, publish, and revise as it becomes useful or necessary j iQ

12 to do so an information pamphlet on landlord and tenant rights and the means o f  I'

13 making complaints to appropriate public agencies concerning landlord and tenant L

14 rights; the contents of the pamphlet and any revision shall be approved by the

15 Department of Law, division o f  consumer protection, before publication.

16 * Sec. 2. AS 4 4 . 2 3 . 0 2 0  is amended by adding a new subsection to read:

17 (d) The attorney general may, subject to the power of the legislature to enact

18 laws and make appropriations, settle actions, cases, and offenses under (b) of this

19 sectionj in AvhicTTTlie attorney general represents the state and in which the state is a

1-LS1512\G
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M E M O R A N D U M March 23, 2000

SUBJECT: CSSB 286(JUD) (Work Order No. 1-LS1512\G)

TO: Senator Robin Taylor, Chair 
Senate Judiciary Committee 
Atm: Sue Mossgrove

FROM: Kathryn L. Kurtz ^  
Legislative Counsel

Enclosed is the bill you requested, in final form.

The purpose o f  this memo is to explain why this version looks different than the previous 
draft.

The deletion o f  the words "state, including the" in line 5 o f  the previous version o f  the bill 
(1 -LS1512\A) means that there is no longer any substantive change to AS 44.23.020(a). The 
change to the catch line deleting the word "and" is not substantive; that is a clean-up change 
made by this office. The catch line is not law. Since there is no substantive change, 
subsection (a) should not be included in the bill. The enclosed version reflects this.

The new subsection relating to the power o f  the attorney general to settle actions, on page 
2 line 15 o f  the \A version, is being added as a new subsection (d), rather than subsection (c). 
This re-ordering will not change the legal effect o f  the bill. There may be a logical 
preference, however, to place this more general material before the existing date-specific 
material dealing with title to submerged lands in the current subsection (c).

If  this is the case, and the bill is enacted, you may request that the revisor re-letter these 
subsections so that the new material on settling actions comes before the existing subsection 
on title to submerged lands by simply sending a letter to the revisor. The revisor is 
empowered to renumber parts o f  sections under AS 01.05.031.

These changes shorten the bill, and will, we hope, make it easier for the reader to quickly 
identify what is being changed. Thank you for your understanding. Please call me if  you 
have any questions.

KLK:pl
00-107.plm
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M E M O R A N D U M March 16, 2000

SUBJECT:

TO:

FROM:

SB 286: Powers and Duties o f  the Attorney General (Work Order 
No 21-LS1512VD)

Senator Robin Taylor

Kathryn L. Kurtz \ C t -  
Legislative Counsel

You asked 1) whether it would be possible, by statute, to make the attorney general 
terminable only for cause, and 2) how states such as New York, which do not give the 
attorney genera] common law powers, define the powers o f  the attorney genera] in statute.

Hiring and Firing the Attorney General

The powers and duties o f  the governor relating to department heads are set forth in Article 
III, sections 24 - 26 o f  the Constitution o f  the State o f  Alaska:

SECTION 24. Supervision. Each principal department shall be under the 
supervision o f  the governor.

SECTION 25. Department Heads. The head o f  each principal department 
shall be a single executive unless otherwise provided by law. He shall be 
appointed by the governor, subject to confirmation by a majority o f  the 
members o f  the legislature in joint session, and shall serve at the pleasure o f  
the governor, except as otherwise provided in this article with respect to the 
secretary o f  stale. The heads o f  all principal departments shall be citizens o f  
the United States.

SECTION 26. Boards and Commissions. When a board or commission is at 
the head o f  a principal department or a regulator}' or quasi-judicial agency, 
its members shall be appointed by the governor, subject to confirmation by 
a majority o f  the members o f  the legislature in jo int session, and may be 
removed as provided by law. They shall be citizens o f  the United States. The 
board or commission may appoint a principal executive officer when 
authorized by law, but the appointment shall be subject to the approval o f  the 
governor.



Section 25 provides that department heads serve "at the pleasure o f  the governor." That 
phrase indicates an at-will employment relationship. However, section 25 also provides that 
"the head o f  each principal department shall be a single executive u.iless otherwise provided  
by law." (emphasis added). I f  the legislature establishes a board or commission to iiead a 
department, the legislature can also provide in statute for the removal o f  that board or 
commission.

In at least one case, under Article III, section 26, the legislature has provided for a board to 
head a principal department. The Board o f  Education heads the Department o f  Education 
and Early Development. AS 14.07.010. Members o f  the Board o f  Education serve at the 
pleasure o f  the Governor. AS 14.07.115.

Arguably the legislature could by statute provide for a board or commission to head the 
department o f  law, and specify that the members o f  the board or commission may only be 
terminated for cause. However, as long as the attorney general is a single executive at the 
head o f  the department o f  law, I believe it would require a constitutional amendment to make 
the attorney general terminable only for cause.

Statutory Powers o f Attorney G eneral in Other States

The powers and duties o f  the attorney general are analyzed at some length in Slate v. Breeze, 
873 P.2d 627, 632-34 (Alaska App. 1994). Based on that case, it appears that the effect o f  
the change in SB 2S6 to AS 44.23.020(b)(7), removing the phrase "or which usually pertain 
to the office o f  attorney general in a state," would be to remove the common law powers o f  
the attorney general, and limit him to the powers granted by statute. That case also compares 
the current status o f  Alaska's attorney general with that o f  New York's attorney general. In 
New York, the powers o f  the elected attorney genera] are limited to those granted in statute, 
and not supplemented by the common law. Id. at 635. Still, the statutory duties o f  New 
York's attorney general arc quite broad. See 5 Executive Law sec. 63 (copy attached).

There may be other states which have taken an approach similar to New York's; if  you would 
like me to identify those states and the respective powers and duties o f  the attorney general 
in each, let me know.

I hope this is helpful.

Senator Robin Taylor
March 16, 2000
Page 2

KLK:glc:jr
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Enclosure



§ 6 1 CONSOLIDATED LAWS SERVICE ART 5
A im u la tlu iu :

Pow er to appoint pub lic o llice r lo r  term commencing at o r  after cap ira lion  o f  term 
o f  appointing o llic e r o r  body. 75  A LK 2 s l 1777.

§ 62. A ssistants

1. T he nttorney-general may appoint such assistant attorneys-general, deputy 
assistant attorneys-general and attorneys as he may deem necessary and fix 
their compensation within the amounts appropriated therefor. Whenever 
deputy o r deputy attorney-general is referred to o r designated in any law, 
contract o r document such references or designations shall be deemed to 
refer to and include assistant attorneys-general, deputy assistant attorneys- 
general o r attorneys appointed by the attorney-general.
H IS T O R Y :

A dd , L  1951, ch 800 , § I ,  e ff Ju ly  I ,  1951, w ith ju b ila n c e  transfe rred  from  § 61 .
Sub  I ,  fo rm e r ly  en tire  section, so numbered sub I ,  L  1962, ch 6 5 4 , {  I ,  e ff A p ri l 19,1962.
Sub 2 , add, L  1962, ch 6 5 4 , }  I ;  repealed, L  1966, ch 391, § 4 , e lf June 1, 1966.

N O T E S :
Repent N otes:

(1 9 6 6 , ch 3 9 1 1 T h e  purpose o f  this a i t  was to p rov ide workm en's compensation 
coverage fo r  vo lunteers du ly  accepted in Slate service. T h e  act repealed sections 
o f  the Education , Executive and M enta l Hygiene Laws prov id ing special au th o r­
ity  to p rov ide coverage fo r volunteers. Such special provisions are unnecessary as a  resu lt o f  th is general law .

C R O S S  R E F E R E N C E S :
T h is  section re fe rred  to in §§ 70 , 73 .
Pow ers and duties o f  deputies, genera lly , C L S  Pub O  j  9 .

F E D E R A L  A S P E C T S :
A ssistant A tto rn eys  G ene ra l o f  the Un ited  States, 2 8  U SC S  {  506.

R E S E A R C H  R E F E R E N C E S  A N D  P R A C T IC E  A ID S :
9 6  N Y  Ju r 2d. State o f  N ew  Y o rk  $ 25.
7 A m  Ju r 2d , A tto rn ey  G ene ra l § 10.
6 3A  A m  J u r 2d , Pub lic  O lhccrs and Em ployees §§ 5 6 7 -5 7 7 .

A nnotations:
L iab ility  o f  c le rk  o f  cou rt, county c le rk  o r  p ru thonotary , o r  surety on  bond, fur 

negligent o r  w rong fu l acts o f  deputies o r  assistants. 71 A L R 2 d  1140.

C A SE  N O TES
T h e  scheme o f  the ita iu le  is the p a jm cn l by the d u t ie s , is rubjeci lo  aud il by the county uM urit 

county o f  expenses o f  l i n e  o flicc rs  in  the die- snd rejection i f  execisisc. Peop le ex ret. KamJ v
c h irg e  o f  the county fu n c lio n i. I f  the expenses o f  C n ig  (1 9 2 1 ) 731 N Y  216 , 131 N E  894 .
special deputies assigned to  such duties arc cov . Assistant A tlu in e y s .G cn c fa l. as m em bers o l  ihe 
ered by app rop ria tions, Ihcir a llow ance by rite exempt class o f  the c is i l setsiee, d o  no r h o ld  their 
a itu rn ey -g cne ra l is fina l, and the  du ty o ( the positions by rtghi o t entitlement but. rasher, a i Ihe
coun ly  is  abso lu te lo  m ake restitu tion o f  ibe quota p lcasutc o f Ihe A tto rn e y -G en e ra l. D c  Lucia v
expended (o r  i l l  benefit: bur i f  the  capcntca o f  LeA ostiia  (1 9 78 . 3d Dcp>| 62  App D rv  2d 674 ,
special deputies i r e  not covered  by appropria tions 4 06  N Y S 2d  130. a ffd  (1 9 7 9 ) 4 8  N Y 2 d  9 01 , 424
a llow ance by the a ilo rn cy .g enc ra l is n o i w ithin h it  N Y S 2d  897 , 4 0 0  N E 2d  1349.
au lh u r ily  and  it  ind icative lo  Impose, w ithout re- A n  A is i i la n i A tto rn e y .G en e ra l, w ho w ai aus-
attaint o r  lim ita tion , a charge upon Ihe county. A pended w ithout pay hallow ing h is it .J ii lin c n t fo t
charge in such c iic um ilau cc i. like  other coun ly  p c iju ty  and bribe leeeising  and w ho w ai a sctctan

74

J£RT 5 EXECUTIVE LAW § 6 3

, lhc IMncd forces, is nut entitled lo  a hearing 
L jjtu a n t to {  75113(b) o f  Ihe C is il Sersiee Law  
fo i , while that S li t u li  requires that a veteran be 
W e n  » heating, it e a .cp ls  a p rison  who ho ld s the 
position o f  "deputy" and A ssistant A llu rn e y s .

* General arc deputies w ithin Ihe meaning o f  para* 
eripb (b ): seetiuni 6 2  xnd 63  o f  Ihe Executive 
L a *  con tem p late de lcga lion  o f  ih e  A tto rn e y , 
f c a o e r i l ' i  a u th o r ity  to  A is is ta n t A tto rn e y s .
General. In  addition , the general nature o f  the 
p o t li iu n - lh c  respon sib ilit ie s , du ties and (u n c ­
tions—dictates that Assistant A tto rneys-G cn e ti! 
be held to  be deputies o f  the A tto rney -G enera l. 
ly c Lucia v L e fk ow in  (1 9 7 8 , 3d D ep t ) 6 2  A pp  
D iv  2d 674 . 4 0 6  N Y S 2 J  130, affd (1 9 7 9 ) 48  N Y 2d  
901 , 424  N YS 2d  897 , 4 0 0  N E 2d  1349. 
i  In  p tocccJing brought by H osie rs fo r  construc­
tion o f w ill. A tto rney G cncta l, who appealed in 
|be proceeding on beha lf o f  the u ltim ate charitab le 
bcneficiaiics. was not entitled to an a llowance fo t 
attorney feta out o l  the genetal estate assets which 
were the subject o f the construction  proceeding. In

t .
§ 63. General duties
Titc attorney-general shall:

1. Prosecute and defend all actions and proceedings in which (lie slate is 
interested, and have charge and control of all the legal business of the 
departments and bureaus o f Ihe stale, or of any olliec thereof which 
requires the services o f attorney or counsel, in order to protect the 
interest of the slate, but this section shall not apply to any o f (he military 
department bureaus or military oflices of the stale. No action or proceed­
ing affecting the properly or interests of (he state shall be instituted, 
defended or conducted by any department, bureau, board, council, ollicer, 
agency or instrum entality o f the state, without a notice to the attorney- 
general apprising him of the said action or proceeding, the nature and 
purpose thereof, so that he may participate or join therein if in his 
opinion the interests of the state so warrant.
2. Whenever required by the governor, attend in person, or by one o f his 
deputies, any term of Ihe supreme court or appear before the grand ju ry  
thereof fur the purpose of managing and conducting in such court o r 
before such jury  criminal actions or proceedings as shall be specified in 
such requirement; in which case the attorney-general or his deputy so 
attending shall exercise all the powers and perform all the duties in 
respect of such actions or proceedings, which the district attorney wuuld 
otherwise be authorized or required to exercise or perform; and in any of 
such actions or proceedings the district attorney shall only exercise such 
powers and perform such duties as are required of him by the attorney- 
general or Ihe deputy attorney-general so attending. In all such cases all 
expenses incurred by the attorney-general, including the salary or other 
compensation of all deputies employed, shall be a courny charge.
3. Upon request of the governor, comptroller, secretary of stale, commis­
sioner o f transportation, superintendent of insurance, superintendent of

75

ie  Estate o f  Dow (1 9 7 7 ) 9 0  M i x  2d 9 30 , 3 96  
N Y S 2 J  979 , affd w ithout op  tub nont In  re  M a ­
rine M id lanJ UanL-Kochcstcr (1 9 78 . 4 th D cp i) 6b 
App D iv  2d 985 . - I l l  N Y S 2 J  882.

W he re  there was n o  ev idence w hether the 
attorney-general acted under th is section o r  under 
fo rm er 1 65  (now  § 6 7 )  in  appointing a deputy 
attorney, the sa lary o f  Ihe deputy was not exempt 
fiom  the federal income la s  where he hud no 
position o f permanent o r  continuous (enu re and 
was free to carry on  concu rrently  his general law 
prac tice  Comm issioner v M urphy (1 9 34 , C A 2 ) 7 0  
F 2d  790 . 14 A F T R  194. cert den (1 9 3 4 ) 293  U S  
596 . 79 L  Ed 690 . 53  S  C l I I I .

In  light o f ihe Pub O il § 9 , it  seems probable 
that deputies whose appointment is  authorised by 
this section arc the regu la r members o f  the sta ll o f  
Ibe a tto rney-genera l. C om m iss ione r v M u rphy 
(1 9 34 . C A 2 ) 7 0  F 2d  7 9 0 , 14 A R K  194, cert den 
(1 9 3 4 ) 293 U S  396 . 7 9  L  Ed  6 90 . 53  S  C l 111.



bunks, commissioner of taxation and finance or commissioner of motor 
vehicles, or the head of any other department, authority, division or 
agency of the state, investigate the alleged commission of any indictable 
ofTense or oirenses in violation of Ihe law which the officer making tli 
request is especially required to execute or in relation lo any matters 
connected wiili such department, and to prosecute the person or person's 
believed to have committed the same and any crime or ofTense arising oui 
of such investigation or prosecution or both, including but not limited to 
appearing before and presenting all such matters to a grand Jury. .
4. Cause all persons indicted for corrupting or attempting to corrupt any 
member or member-elect of the legislature, or the commissioner of gen­
eral services, to be brought to trial.

5. When required by the comptroller or the superintendent of public
works, prepare proper drafts for contracts, obligations and other instru-, 
ments for the use of the state.

6. Upon receipt thereof, pay into the treasury all moneys received by him 
for debts due or penalties forfeited to the people of the state.
7. He may, on behalf of the state, agree upon a case containing a 
statement of the facts and submit a controversy for decision to a court of 
record which would iiave jurisdiction of an action brought on (he same 
case. He may agree that a referee, to be appointed in an action to which 
the state is a party, shall receive such compensation at sucli rate per day 
as (lie court in the order of reference may specify. He may with the 
approval of the governor retain counsel to recover moneys or property 
belonging to (he state, or to the possession of which (lie stale is entitled, 
upon an agreement that sucli counsel shall receive reasonable compensa­
tion, to be fixed by (lie attorney-general, out of the property recovered, 
and not otherwise.

8. Whenever in his judgment the public interest requires it, the attorney- 
general may, with the approval of the governor, and when directed by the 
governor, shall, inquire into matters concerning the public peace, public 
safety and public justice. For such purpose he may, in his discretion, and 
without civil service examination, appoint and employ, and at pleasure 
remove, such deputies, ollicers and other persons as he deems necessary, 
determine their duties and, with the approval of the governor, fix their 
compensation. All appointments made pursuant to this subdivision shall 
be immediately reported to the governor, and shall not be reported to a n ­
other state officer or department. Payments of salaries and compensation 
of officers and employees and of the expenses of ihe inquiry shall be made 
out of funds provided by the legislature for such purposes, which shall be 
deposited in a bank or trust company in the names of the governor and 
Ihe attorney-general, payable only on the draft or check of the attorney- 
general, countersigned by the governor, and such disbursements shall be 
subject lo no audit except by Ihe governor and Ihe attorney-general. The 
attorney-general, his deputy, or other ollicer. designated by him, is em­
powered to subpoena witnesses, compel their attendance, examine them

76
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4 under oath before himself o r a magistrate and require (hat any books, 
records, documents or papers relevant or material to the inquiry be 

v  turned over to him for inspection, examination or audit, pursuant to the 
•J, civil practice law and rules. If a person subpoenaed lo attend upon such 
S, inquiry fails to obey the command of a subpoena without reasonable 
ij cause, or if a person in attendance upon such inquiry shall, without 
j  reasonable cause, refuse to be sworn or to be examined or to answer a 
*. question or lo produce a book or paper, wher. ordered so to do by the 

ollicer conducting such inquiry, he shall be guilty of a misdemeanor. It 
shall be Ihe duty of all public officers, their deputies, assistants and 

I subordinates, clerks and employees, and all other persons, to render and 
furnish lo the attorney-general, his deputy or other designated ollicer, 
when requested, all information and assistance in their possession and 
within their power. Each deputy or other officer appointed or designated 
to conduct such inquiry shall make a weekly report in detail to the 
attorney-general, in form to be approved by the governor and (lie 
attorney-general, which report shall be in duplicate, one copy o f which 
shall be forthwith, upon its receipt by the attorney-general, transmitted 
by him to the governor. Any ollicer participating in such inquiry and any 
person examined as a witness upon such inquiry who shall disclose to any 
person other than the governor or the attorney-general the name of any 
witness examined or any information obtained upon such inquiry, except 
as directed by the governor or (he attorney-general, shall be guilty of a

misdemeanor.
9. liring and prosecute or defend upon request o f the industrial commis­
sioner or the state division of human rights, any civil action or proceed­
ing, the institution or defense of which in his judgment is necessary for 
effective enforcement o f the laws of this state against discrimination by 
reason of age, race, creed, color or national origin, or for enforcement of 
any order or determination of such commissioner or division made pursu­

ant to such laws.
10. Prosecute every person charged with Ihe commission of a criminal 
olfense in violation of any of the laws of this stale against discrimination 
because of race, creed, color, or national origin, in any case where in his 
judgment, because of the extent of the olfense, such prosecution cannot be 
clfectively carried on by the district attorney of the county wherein the 
ollense or a portion thereof is alleged to have been committed, or where 
in his judgment the district attorney has erroneously failed or refused to 
prosecute. In all such proceedings, the attorney-general may appear in 
person or by his deputy or assistant before any court or any grand jury 
and exercise all the powers and perform all Ihe duties in respect of such 
actions or proceedings which the district attorney would otherwise be 
authorized or required to exercise or perform.
II. Prosecute and defend all actions and proceedings in connection with 
safeguarding and enforcing the state’s remainder interest in any trust
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which meets the requirements of subparagraph two of paragraph (b) of 
subdivision two of section three hundted sixty-six. of the social services 
law.
12. Whenever any person shall engage in repeated fraudulent or illegal 
acts or otherwise dem onstrate persistent fraud or illegality in the currying 
on, conducting or transaction of business, Ihe attorney general may apply, 
in the name of the people of the slate of New York, to the supreme court 
of the slate of New York, on notice of five days, for an order enjoining 
the continuance o f such business activity or of any fraudulent or illegal 
acts, directing restitution and damages and, in an appropriate case, can­
celling any certificate filed under and by virtue o f Ihe provisions of 
section four hundred forty of the former penal law or section one hun­
dred thirty oT the general business law, and the court may nwnrd the 
relief applied for o r so much thereof as it may dcent proper. The word 
•■fraud" or “ fraudulent" us used herein shall include any device, scheme 
or artifice to defraud and any deception, misrepresentation, concealment, 
suppression, false pretense, false promise or unconscionable contractual 
provisions. The term "persistent fraud" or "illegality” as used herein shall 
include continuance or carrying on of any fraudulent or illegal act or 
conduct. The term “ repeated" as used herein shall include repetition of 
any separate and distinct fraudulent or illegal act, or conduct which 
allects more than one person.
In connection with any such application, the attorney general is autho­
rized to take proof and make a determination of the relevant facts and to 
issue subpoenas in accordance with the civil practice law and rules. Such 
authorization shall not abate or terminate by reason of any action or 
proceeding brought by the attorney general under this section.
13. Prosecute any person for perjury committed during the course of any 
investigation conducted by the attorney-general pursuant to statute. In all 
such proceedings, the attorney-general may appear in person or by his 
deputy or assistant before any court or any grand ju ry  anti exercise all 
the powers and perform all tlic duties necessary or required to be exer­
cised or performed in prosecuting any such person for such olfense.
• 11-1)15. In any case where the attorney general has authority to institute 
a civil action or proceeding in connection with the enforcement of a law 
of this stale, in lieu thereof he may accept an assurance of discontinuance 
of any act or practice in violation of such law from any person engaged 
or who has engaged in such act or practice. Such assurance may include 
a stipulation for the voluntary payment by the alleged violator of the 
reasonable costs and disbursements incurred by the attorney general 
during the course o f his investigation. Evidence of a violation of such 
assurance shall constitute prim a facie proof of violation of the applicable 
law in any civil action or proceeding thereafter commenced by the 
attorney general.

• I l . e  b u d d e d  d c itg fu lu i h i t  been ii iK i fc J  by I he I'uO lnticr.
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HISTORY:A JJ . L  1051, ch 8 00 , J I ,  e ll Ju ly  I .  t o i l ,  w ith jub ilance  transferred from  § 6 ’ .
Sub 3 . ad J , L  l% 5 ,  ch TAJ. § I ; >md. L  IM S . ch 43 0 . § 103, I .  1969, ch *1 4 . § I .

e ff M ay  22 , 1060.F ann e r tub  3 , m id , L  1055. ch 5 * 6 , § I .  L  1956, ch 118, § I ;  repealed, L  1965 . e ll
7 90 , § I .  efT Ju ly  15, 1965 .

Sub 4 , m id , L  1962 , ch 6 0 . § 12, e ff Feb  27 . 1962.
Sub 7 , m id , L  1962, ch 3 10 , {  129, e lf Sept I .  1963.
Sub * , m id , L  1977, ch 4 5 1 , § 5 , efT J u ly  19. 1977.Sub 9 , * 1110, L  1962 , ch 165 . § 3 , L  1962 , ch 5 6 2 . § I ,  t. 1963, ch 5*9 , § I ,  I. I9 6 0 ,

ch 359 , § I ,  e lf  M ay 2 , 1969 .Sub I I .  add, L  1991, ch 170, § 4 5 5 , e l f  June 9 , 1994. deemed e ll A p ril I .  1994 (»ee
1994 nu le  below ).Fa rm e r tub I I ,  add, I .  1954 , ch 6 9 8 . § 2: repealed , L  1988, ch 108, § I ,  e lf Jan I .
1989.Sub 12, add , L  1956 , ch 5 9 2 , § I ;  am d . L  1958, ch 84 . § I ,  L  1958, ch 175, § I .  L  
1959 , ch 2 4 2 , § I ,  L  1962 , ch 310 , § 130. L  1965 , ch 666 .  § I ,  L  1967 , ch 6 8 0 .
§ 3 3 . L  1970 . ch 4 4 . § I ,  L  1975, ch  115, § I .  L  1977, ch 539 , § I .  1. 19*1 . ch
4 7 6 , § I .  e lf Ju ly  7 . 1981.Sub 12, second undesign iled  p a r, m id , L  19*5, ch * 6 , § I ,  e lf May 14, 1985.

Sub 13. add , L  1958 , ch 3 5 , § I ,  e ff Feb  17. 1958.Sub | I 4 J I 5 .  add . L  1962, ch 7 4 3 , § 1; am d , L  1982, ch 6 5 6 . § I ,  e lf J u ly  2 2 . 1983 , 
app licable lo  a ll assurances o f d iscontinuance entered inro on  ur a fte r the effective

da le .

N O T E S :
Ed itor's N o tts :Lasts 1967, ch 6 8 0 , § 148, e l l Sep l I ,  1 967 , p rosides as fo llow s:

§ 148. Esccpt as u llicrssise p resided  in section one hundred fo rty  fisc  o f  litis act 
(amending C orrec tion  Last § 2 3 0 .a), the ptustsions o f  (h is  act d o  n o i app ly to  o r 
guvern the p rosecution , consiction o r  punishment fo r  m y  olfense com m itted p rio r 
lo  the etfcciisc d a le  o f  th ir act. Such an olfense must be prosecuted and punished 
accord ing lo  ihe p ros is iuns o f  law  existing ai the lime o f  ihe com m ission th e reo f
in  the same m anner as i f  Ih is a d  had  not been enacted.L a o s  1994 , ( I t  176, § 5 6 4 , su6  5 7 , pa rs (d ), ( f j ,  (g ), efT June 9 , 19*34, p ru iid e s  as
hallows:§ 564 . T h is ac l sha ll la t e  effect im m ed iate ly p ros ided , howcser, lh a i:

57 . T h e  prosis iuns o f  sections fou r hundred (o t i)-sc ten  through fo u r hundred 
seventy-two o f  litis act shall be deemed to  hasc been in lu l l  fu rce and elfec l on
and afte r A p r i l I ,  1994 , p rusided  that:(d ) noth ing contained in sections tuur bund led  fo r ly .se sc il ih iough fo o t hundred 
scsenty-tvso o f  tins act sha ll be deemed lo  affect the app lication , <|ualilicatton, 
cxp ira lion  ur repea l o f  any p rosiston  o f  law amended b )  any o f  such sections and 
such p rosis iuns sha ll be applied o r  qualified o r shall c tp trc  o r be deemed repealed 
in lire same m anner, lu  the same cx lcn t and on  the same da le  as the case may be 
as otherw ise p rov ided by law , except that paragraph (c ) u f subdivision 2 o f 
section 365 a u ( the social Set sices law , as amended by chap le t 5 9  u ( the laws o f  
19*23 and section fo u l hundted lifty -e igh l o f  this set, sha ll remain m  fu ll fo rc e  
and e lle c l. as amended, notw ithstanding any previously enacted p io sm on  o f  law 
to  the cu lin a ry , and except as p to s td rd  (o r in sections (ou r hund red  s ixty .tw o
and lo u r hundred sixty three u f ih is  a i l ;

(0  the com m issioners u t health and socia l services and any app rop riate council may 
t a lc  any steps necessity to  im plement sections fou r hundred forty .seven  th rough
I o u r hundred scicn iy -rw u u f this act p rior to  its effective date:

(e l the ptustsiuns hc icu f shall become effective notw ithstanding the fa tlu te  o f  the ■ • .. . . . .  i t  t r i v K d  o r  any appropriate council lu  p to iiiu l-■ lour



M ark K. Johnson
13031 Windward Circle 

Anchorage. Alaska 995 16 
907-3-15-3S50

February 17, 2000

Senator Robin Taylor 
Chairman, Judiciary Committee 
Alaska State Senate 
Stale Capitol Building 
Juneau. Alaska 99S11

Dear Chairman Taylor:

It is recommended that the Judiciary Committee consider adding the following language to SJR 
14, in lieu of the material presently contained in the proposed Section 2S(c) of Article in  (See 
lines 23 through 26 on page 2):

The attorney general is the legal officer of the state and 
shall have duties and powers provided by law.

This language is identical to language contained in the Montana Constitution. The single 
sentence captures the obligation to the state and citizens discussed by the Committee on February' 
9th and also assures appropriate Legislative control over the duties and powers of the position.
The proposed language reflects a preference for simplicity in a constitutional provision.

The existing language of SJR 14 could be interpreted as setting out broader duties and powers for 
the attorney general than currently exist under Alaska law. Listing specific duties and powers in 
the constitution could lead to the conclusion that the attorney general’s authority in the identified 
areas is broad and not subject to limitation or review. In contrast, at present the attorney general 
;s tiot a constitutional officer and must base authority to act on the governor’s constitutional 
power to execute the law or statutes such as AS 44.23.020. The proposed language would 
preserve Legislative control over the attorney general’s powers and duties.

The Committee should understand and consider that the language providing that the attorney 
general “ ...is the legal officer of the state...", may have the effect of vesting the holder of the 
office with a new sense of independence in determining what may be in the best interests of the 
state. In this regard the Committee may want to reflect on the proposed language in connection



with Article I, Section 2 of the Alaska Constitution, which provides that: "All political power is 
inherent in the people. All government originates with the people, is founded upon their will 
only, and is instituted solely for the good of the people as a whole." When read together, I 
believe that the two provisions achieve the result sought by the Committee.

Under the proposed language the attorney general may assume a different role in state 
government than if the constitution were to provide that “...the attorney general shall 
be the legal adviser of the state officers." This latter language is found in the constitutions of 
Utah and Washington and seems to lack the notion of obligation to the state and citizens sought 
by the Committee. Discussion on this point may be appropriate.

If I can provide further assistance to the Committee on this topic, please let me know.

Sincerely,

Mark K. Johnson
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January 19, 2000

The Honorable Robin Taylor 
Alaska State Senate 
State Capitol Building 
Juneau, Alaska 99S 11

Dear Robin:

Enclosed is a copy o f  the recommendations o f  the subcommittee which reviewed the Department 
o fL aw  for the Commission on Privatization, along with the Department's response and some of 
the appendices.

I do not take the Department's response very seriously for one paramount reason: The 
Department is unable as an institution to view itself critically and objectively. The Department 
consists almost entirely of career employees with a uniform political philosophy and close loyally 
to Bruce Botelho. Mr. Botelho has hired a good number o f  these employees and has the ability to 
discharge any attorney at any time for pretty much any (or no) reason.

At the risk o f  repeating myself: The subcommittee found, and the Department reluctantly agreed 
that the Attorney General is NOT a constitutional officer and that Legislature, by statute, may 
define the role and responsibilities o f  the head o f the Department ofLaw .

The subcommittee drafted a proposed amendment to AS 44.23.010 which would limit to some 
degree the scope o f  the Attorney General’s powers and clarify that his obligation as a legal 
advisor runs to the State o f  Alaska, not “the governor and other state officers.” The draft 
legislation would also put into law that the Legislative power to make appropriations constrains 
and limits the Attorney General's authority to settle cases.1 2 Finally, the draft legislation would

1 T h e  p o w e r  to  se tt le  l i t ig a t io n  in m y  v iew  poses g rea t  d a n g e r  to the S ta te  a n d  is the s o u r c e  o f  
c on s id e ra b le  m i s c h ie f  b y  th is and  p re v io u s  A t to rn e y  G en e ra ls .  A s  a  recent e x am p le ,  as  I unde rs tand  it an 
a t t o rn e y  w ith  the  S la t e  w i th  k n ow led g e  o f  d ie W o r l d  P lu s  T r a v e l  ; c a n d a l  b ro ugh t  l i t ig a t ion  a ga in s t  the 
S ta te  in c onn ec t io n  w ith  he r  d is ch a rg e  but that l i t iga t ion was q u ic k ly  sett led . T h r o u g h  sett lement , the State 
has the a b i l i t y  to  q u i c k ly  c lo se  and  l im it  the po ten t ia l f o r  em b a r ra s sm en t  f r o m  a v a r i e ty  o f  p ro b lem s .

2 P le a s e  no te  tha t this le g is la t io n  does  not add ress the a u th o r i t y  o f  the A t to rn e y  G en e ra l  to  enter 
in to  se t t lem en ts  o f  A l a s k a ’ s a n t i - t ru s t  law s .u n d c r  T i t le  -45.



remove language which can be interpreted to vest common law powers in the Attorney General. 
It is my belief, and a belief shared by the subcommittee, that the Attorney General’s powers 
should be enumerated powers -  not unlimited powers.

Once it is appreciated that the Legislature can define and control the scope and powers o f  the 
Attorney General, it is interesting to consider the effect o f  dissolution o f  the office o f  Attorney 
General and the entire Department o f  Law. The office o f  State Prosecutor and Department o f  
Prosecution could be established, which would address only criminal matters. Individual 
executive departments could be given authority to retain and employ counsel for needed legal 
services. The Governor could hire Bruce Botelho as the G overnor’s lawyer, which is the present 
situation.

Interestingly enough, under this set-up, the depanmental commissioner would retain control o f  
the legal budget o f  the dcpanment and the traditional relationship between client and attorney 
would be brought back to state government. Counsel retained in this fashion would be subject to 
the direction o f  the client -  not the Attorney General. I personally believe that this arrangement 
would produce better results for the State o f  Alaska as the focus would shift to the issues 
presented in litigation. I would guarantee that discussions between the Governor and his 
department heads which touched upon legal issues would be much more substantive.

I hope this information is interesting and useful to you. Please let me know if I can answer any 
questions. My home phone is listed above. My work phone is 273 -5290. but I am not always 
able to discuss non-work related matters.



See. 44.23.010. Anomcy general.
The principal executive ofTicer o f the Department of Law is the attorney general.

Sec. 44.23.020. Duties; and powers; waiver o f  immunity.

(a) The anomcy general is the legal advisor of the jrg.v. Including the  governor and other state officers.

(b) The anomcy general shall
( 1) bring, prosecute, and defend all necessary and proper anions in the name 

o f  the state for the collection o f revenue;
(2) represent the state in all civil actions in which the state is a party;
(3) prosecute all eases involving violation o f  state law, and file informations 

and prosecute all offenses against the revenue lows and other stale laws where 
there is no other provision for their prosecution;

(4) administer state legal services, including the furnishing o f written legal 
opinions to the governor, the legislature, and all state officers and departments as 
the governor directs; and give legal advice on a law, proposed law, or proposed 
legislative measure upon request by the legislature j r  a member of the legislature;

(5) draff legal instruments for the state;
(6) make available a report to the legislature, through the governor, at each 

regular legislative session
(A) of the work and expenditures o f the office; and 
(8) on needed legislation or amendments to existing law;
(7) perform all other duties required by law [OR WHICH USUALLY PERTAIN TO THE 

OFFICE OF ATTORNEY GENERAL IN A STATE); and
(8) prepare, publish, and revise os it becomes useful or necessary to do so an 

information pamphlet on landlord and tenant rights and the means of making 
complaints to appropriate public agencies concerning landlord and tenant rights; the 
contents o f  the pamphlet and any revision shall be approved by the Department o f 
Law, division of consumer protection, before publication.

( c )  T h e  A tto rn e y  G en era l m a y , su b je c t  to  th e  ( w w r  o f  th e  le y i tla lu r e  In m a k e  a p p m p r ia f in m , se ttle  a e n n m ,  
m a r te n  a n d  p rm c c u r io n s  u n d e r  su b ie c r in n  (b ) in  *>hieh th e  A tto rn e y  G e n era l re p re se n ts  th e  t ta te  a n d  in  w h ich  
th e  x la te  is  a  parry.

['d’ Before January I. 1999. the attorney general may. in a ease that 'involves the state's title to submerged lands, or 
in any ease in which the stale seeks to allocate fault to the federal 
government nr a federal employee under AS 09,17.080 , waive the state's immunity
from suit in federal court provided under the Eleventh Amendment to the Constitution o f  the United States. The
expiration on January 1. 1999, o f the attorney general's authority to waive the
state's Eleventh Amendment immunity docs not affect existing waivers in ongoing cases.
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New York Constitution Art. V

S ec tio n  1. T h e  c o m p t r o l le r  and  a tto rn e y -g e n e ra l s h a ll be chosen  at the  sam e  g e n e ra l 
e le c t io n  as th e  g o v e rn o r  and  h o ld  o f f ic e  f o r  the sam e  te rm , and  s h a ll p o s se s s  the  
q u a li f ic a t io n s  p ro v id e d  in  sec tion  2  o f  a r t ic le  IV ,  T h e  le g is la tu re  s h a l l p ro v id e  f o r  
f i l l i n g  v a c an c ie s  in the o f f i c e  o f  c o m p t r o l le r  and  o f  a t to rn e y -g e n e ra l. N o  e le c t io n  
o f  a c o m p t r o l le r  o r  an a tto rn e y -g e n e ra l s h a ll be had excep t at the t im e  o f  e le c t in g  a 
g o v e rn o r . T h e  c o m p t r o l le r  s h a ll be re q u ire d : ( 1 )  to  aud it a l l v o u c h e rs  b e fo re  p a ym e n t 
and  a ll o f f ic ia l a c c ou n ts ; ( 2 )  to  aud it the a c c ru a l and  c o lle c t io n  o f  a l l  re v e n u e s  and  
re c e ip ts ; and  ( 3 )  to  p re s c r ib e  such m e th od s  o f  a c c ou n tin g  as a re  n e c e s s a ry  f o r  the  
p e r fo rm a n c e  o f  the fo r e g o in g  du ties . T h e  p a ym en t o f  any  m on e y  o f  the  s ta te , o r  o f  
an y  m on ey  u n d e r its c o n t r o l ,  o r  the re fu n d  o f  any  m on e y  pa id  to  th e  s ta te , e x c e p t 
upon  aud it b y  the c o m p t r o l le r ,  s h a ll be  v o id , and m ay  be re s tra in ed  u p on  the  su it o f  
a n y  ta x p a y e r w ith  the c o n s e n t o f  the su p rem e  c ou rt in  a p p e lla te  d iv is io n  o n  n o t ic e  
to  the a t to rn e y -g e n e ra l. In  such  respec t the le g is la tu re  sh a ll d e fin e  h is  p o w e rs  a n d  
du ties and  m ay  a ls o  a s s ig n  to  h im : ( 1 )  s u p e rv is io n  o f  the a cc ou n ts  o f  a n y  p o li t i c a l 
su b d iv is io n  o f  the s ta te ; and  ( 2 )  p ow e rs  and  d u tie s  p e rta in in g  to  o r  c o n n e c te d  w ith  
the assessm en t and  ta x a t io n  o f  rea l e s ta te , in c lu d in g  d e te rm in a t io n  o f  ra t io s  w h ic h  
the assessed  v a lu a t io n  o f  ta x a b le  re a l p ro p e r ty  b ea rs  to  the fu l l  v a lu a t io n  th e re o f , 
but not in c lu d in g  a n y  o f  th o se  p ow e rs  and  d u tie s  re se rv e d  to  o f f ic e r s  o f  a c o u n ty , 
c ity , tow n  o r  v i l la g e  b y  v ir tu e  o f  s e c t io n s  seven  and  e igh t o f  a r t ic le  n in e  o f  th is  
c on s titu tio n . T h e  le g is la tu re  s h a ll a ss ig n  to  h im  n o  a d m in is tra t iv e  d u tie s , e x c e p tin g  
such as m ay  be  in c id e n ta l to  the p e r fo rm a n c e  o f  these fu n c t io n s , a n y  o th e r  p r o v is io n  
o f  th is c on s t itu t io n  to  the  c o n tra ry  n o tw ith s ta n d in g .
S ec . 2 . T h e re  s h a ll be n o t m o re  than tw en ty  c iv i l d ep a rtm en ts  in the  s ta le  g o v e rn ­
m en t. in c lu d in g  th o se  re fe r re d  to in th is  c on s t itu t io n , fh e  le g is la tu re  m ay  b y  law  
change the n am e s  o f  the  d ep a rtm en ts  re fe r re d  lo  in th is  c on s t itu t io n .
Sec . 3 . S u b je c t to  the lim ita t io n s  c on ta in e d  in this c on s t itu t io n , the le g is la tu re  m a y  
from  tim e lo  t im e  a ss ig n  b y  law  new  p ow e rs  and  fu n c t io n s  to  d e p a rtm en ts , o f f i c e r s ,  
b o a rd s , c om m is s io n s  o r  e x e c u tiv e  o f f ic e s  o f  the g o v e rn o r , and  in c re a s e , m o d i fy  o r  
d im in ish  th e ir  p ow e rs  and  fu n c tion s . N o th in g  c on ta in e d  in th is a r t ic le  s h a ll p re v e n t 
the le g is la tu re  f r o m  c re a t in g  tem p o ra ry  c om m is s io n s  fo r  sp e c ia l p u rp o s e s  o r  e x e c u ­
tive  o f f ic e s  o f  the g o v e rn o r  and fro m  red u c in g  the n u m b e r o f  d e p a rtm en ts  as 
p ro v id ed  fo r  in  th is a r t ic le , b y  c o n s o lid a t io n  o r  o th e rw ise .
S ec . 4 . T h e  h e ad  o f  the  d ep a rtm en t o f  aud it a n d  c o n t ro l sh a ll be the c o m p t r o l le r  and  
o f  the d ep a rtm en t o f  law . the a tto rn e y -g e n e ra l. T h e  head o f  the  d e p a rtm en t o f  
edu ca tio n  s h a ll be T h e  R eg en ts  o f  the U n iv e rs ity  o f  the S ta te  o f  N e w  Y o r k ,  w h o  
sh a ll a p p o in t and  at p le a su re  rem ove  a c o m m is s io n e r  o f  e d u c a t io n  to  be the c h ie f  
a dm in is tra t iv e  o f f i c e r  o f  the d ep a rtm en t. T h e  head  o f  the d e p a rtm en t o f  a g r ic u ltu re  
and  m a rk e ts  sh a li be  a p p o in te d  in a m an n e r to  be  p re sc rib ed  b y  law . E x c e p t  as 
o th e rw ise  p ro v id e d  in th is  c on s t itu t io n , the head s o f  a l l o th e r d e p a rtm en ts  and  the  
m em be rs  o f  a l^ b o a rd s  and  c om m is s io n s , e x c e p tin g  tem p o ra ry  c o m m is s io n s  f o r  
s p e c ia l -p u rp o se s ; -sha ll be  ap p o in te d  b y  the g o v e rn o r  by  and  w ith  the a d v ic e  a n d
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c o n s e n i o f  the sena te  and  m ay  be rem o v e d  b y  the g o v e rn o r , in  a m an n e r to  be 
p re s c r ib e d  b y  law .
S e c . 6 . A p p o in tm en ts  and p rom o t io n s  in the c iv i l  s e rv ic e  o f  the  state  and  a l l  o f  the 
c i v i l  d iv is io n s  th e re o f , in c lu d in g  c ities a n d  v i l la g e s , s h a ll be m ad e  a c c o rd in g  to  m erit 
a n d  fitn e ss  to  be  a sc e rta in ed , as fa r  as p ra c t ic a b le , b y  e x a m in a t io n  w h ic h , a s f a r  as 
p ra c t ic a b le , s h a ll be c om p e tit iv e ; p ro v id e d , h o w e v e r , th a t an y  m em b e r o f  the a rm ed  
fo r c e s  o f  th e  U n ite d  S la te s  w h o  se rved  th e re in  in  tim e  o f  w a r, w h o  is  a c it iz e n  o r  an 
a l ie n  la w fu l ly  a dm itted  f o r  p e rm anen t re s id e n c e  in  the U n ite d  S ta te s  and  a re s id en t 
o f  th is  sta te  and  w as h o n o ra b ly  d isch a rg ed  o r  re le a s e d  u n d e r h o n o ra b le  c irc u m ­
s ta n c e s  f r o m  such  se rv ic e , s h a ll be e n t it le d  to  re c e iv e  f iv e  p o in ts  a d d it io n a l c red it 
in  a  c om p e tit iv e  e x am in a t io n  f o r  o r ig in a l a p p o in tm en t and  tw o  and  o n e -h a lf  p o in ts  
a d d it io n a l c re d it  in  an e x am in a t io n  fo r  p ro m o t io n  o r , i f  such  m e m b e r  w as d is a b le d  
in  the a c tu a l p e r fo rm a n c e  o f  du ty  in  a n y  w a r . is re c e iv in g  d is a b i li t y  p a ym en ts  
th e re fo r  f r o m  the U n ite d  S ta te s  v e te ran s  a d m in is t ra t io n , and  h is  d is a b i li t y  is c e r t i f ie d  
b y  such  a d m in is tra t io n  to  be in e x is te n c e  at the tim e  o f  h is  a p p lic a t io n  f o r  a p p o in t ­
m en t o r  p ro m o t io n , he s h a ll be en tit le d  to  re c e iv e  ten p o in ts  a d d it io n a l c re d it  in  a 
c o m p e t i t iv e  e x am in a t io n  fo r  o r ig in a l a p p o in tm en t and  f iv e  p o in ts  a d d it io n a l c red it 
in  an  e x am in a t io n  fo r  p ro m o t io n . Such  a d d it io n a l c re d it  s h a ll b e  ad d ed  to the f in a l 
e a rn e d  ra t in g  o f  such  m em b e r a fte r  he h a s  q u a li f ie d  in  an  e x a m in a t io n  and s h a ll be 
g ra n te d  o n ly  at the  tim e o f  e s ta b lishm en t o f  an e lig ib le  lis t . N o  su ch  m em b e r sh a ll 
r e c e iv e  the a d d it io n a l c red it g ran ted  b y  th is se c t io n  a ft e r  he  has re c e iv e d  one  
a p p o in tm en t , c ith e r  o r ig in a l e n trance  o r  p ro m o t io n , f r o m  an e lig ib le  lis t on  w h ich  
h e  w as  a llo w e d  the a d d it io n a l c re d it g ra n ted  b y  th is  s e c t io n .
S e c . 7. A f t e r  J u ly  firs t , n in e teen  h un d red  fo r t y ,  m em b e rsh ip  in a n y  p e n s io n  o r 
re t irem en t s y s tem  o l the state o r  o f  a c iv i l  d iv is io n  th e re o f s h a l l be a c on tra c tu a l 
r e la t io n s h ip , the b en e fits  o f  w h ich  sh a ll n o t be d im in is h e d  o r  im p a ire d .

ARTICLE VI 

Judiciary

S e c t io n  1. a . T h e re  sh a ll be a u n ifie d  c ou rt sy s tem  fo r  the state . T h e  s ta te -w id e  c ou rts  
s h a l l c on s is t o f  the c ou rt o f  ap p ea ls , the su p rem e  c o u rt  in c lu d in g  the a p p e lla te  
d iv is io n s  th e re o f , the c o u n  o f  c la im s , the c o u n ty  c o u rt , the s u r ro g a te ’ s c ou rt and  the 
fa m i ly  c o u r t , as h e re in a fte r  p ro v id e d . T h e  le g is la tu re  s h a l l e s ta b lis h  in  and f o r  the 
c ity  o f  N ew  Y o r k ,  as part o f  the u n ifie d  c o u n  sy s tem  f o r  the s ta te , a s in g le , c ity -w id e  
c o u n  o f  c iv i l  ju r is d ic t io n  and a s in g le , c ity -w id e  c o u n  o f  c r im in a l ju r is d ic t io n , as 
h e re in a fte r  p ro v id e d , and m ay  up on  the request o f  the m a y o r  and  the lo c a l le g is la t iv e  
b o d y  o f  the c ity  o f  N ew  Y o r k ,  m e rg e  the tw o  c o n n s  in to  one  c ity -w id e  c ou rt o f  both  
c iv i l  and c r im in a l ju r is d ic t io n . T h e  u n i f ie d  c o u n  s y s tem  f o r  the state  s h a ll a ls o  
in c lu d e  the d is tr ic t , tow n , c ity  and  v i l la g e  c ou rts  o u ts id e  the c ity  o f  N e w  Y o r k ,  as 
h e re in a f te r  p ro v id e d .
b . T h e  c ou rt o f  a p p e a ls , the sup rem e  c ou rt in c lu d in g  the a p p e lla te  d iv is io n s  th e ic o f . 
th e  cou rt o f  c la im s , the c ou n ty  c ou rt , the s u r ro g a te ’ s c o u r t , th e  fa m i ly  c o u rt , the
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sta tu te ; A tto rn ey  G ene ra l is ob ligated under 
s ta tu te  to  investigate anil p rosecu te law  v io ­
la tion s , and i f  A tto rn ey  G ene ra l and D ep a rt­
m en t o f  Law  a re  d isqua lified , A tto rn ey  G en ­
e ra l is neve rthe le ss " req u ired  by law ”  lo  
en su re  that investigation  am i p rosecution a re  
conducted by  som eone who is qualified , 
w he the r th a t person  is denom inated s|>ecial 
counse l, sjsecial p rosecu to r, o r  some o th e r 
t it le . A S  -1123.020, - l l.2 3 .0 2 0 tb )(J , 7).

Ind ic tm en ts w ere d ism issed by th e  S u ­
p e rio r C ou rt , T h ird  Jud icia l D is tric t, A n ch o r­
age, J o a n  K a tz , J . ,  on g round  that s|>criul 
p rosecu to r had exceeded scope o f  au th o rity  
g ran ted  by A tto rn ey  G ene ra l, and s la te  ap ­
pealed. T h e  C ou rt  o f  Appea ls, W o lv e rto n , 
D is tric t C ou rt Judge , held th a t: ( 1)  A tto rn ey  
G enera l had au th o rity  to  up iio in l special 
p rosecu to r; ( 2 ) special p rosecu to r acted w ith ­
in the scope o f  his au th o rity ; and (3 ) in any 
event, s|iecia l p ro secu to r acted with a t least 
de fac to au th o rity  and th e re  was no basis fo r  
d ism issa l o f  indictm ents absent d em ons tra ­
tion o f  re su ltin g  p re jud ice .

O rd e r vacated and indictm ents re in s ta t-

1. C r im in a l Luw  0=11)15
I t  was app rop ria te  fo r  C ou rt o f A ppea ls 

re so lve  w hether A tto rn ey  G ene ra l had au ­
to  appoint s|iecia l p rosecu to r, though  

chose not lo  reach  the issue, 
issue was fu lly  b rie fed  and urgucd 

before th e  tria l c ou rt and on  appeal.

Criminal L aw  c=»i »31C3>
W h ile  C ou rt o f  A ppea ls w ill re v e rse  tr ia l 

fac tua l d e te rm ination s on ly  i f  c le a r ly  
questions that invo lve app lica tion 

ru le s  to the facts o re  sub ject to  the 
jud gm en t o f  the C ou rt o f  A p ­
is to adop t ihe ru le  o f  law' th u l is 

p ersuasive in ligh t o f  precedent, reason  
policy .

G e n e ra l 0 6  
Appointm ent o f  special p rosecu to r by 

G ene ra l us rvm cdy to  A tto rn ey  
perceived conflict o f  in te rest was 

•p p rop ria tc  and au thorized  pu rsuan t to

■I. A t to rn e y  G e n e ra l c =6

S ta te  C onstitu tion  and app licab le s ta t­
u tes d id not exp ress o r  im p ly re stric tion  or. 
A tto rn e y  G ene ra l's  au th o rity  to p rop e rly  d e l­
ega te ce rta in  duties o f  the office , b y  ap jio in l- 
Ing s|>eciul p rosecu to r, w here A tto rn ey  G en­
e ra l m ainta ined app rop ria te  su |tc rv ls ion , d i­
rec tion  and con tro l o v e r specia l p rosecu to r, 
who was requ ired  lo  subm it c la im s fo r  serv ic ­
es to  the D epa rtm en t o f  Law  and who was 
sub jec t to  te rm ina tion  b y  the A tto rn ey  G en­
e ra l a t any  lim e . C on st. A rt. 3 , 5 22 ; AS 
4-1.17.010, 44.17.0-10, -l-123 .020(b )(3 , 7).

5 . A t to rn e y  G ene ra l
Read ing  o f  s ta tu to ry  au tho riza tion  fo r  

D ep a rtm en t o f  Law  ope ration s suggests in­
ten t to  leave  offices and th e ir functions 
b ro ad , g en e ra l and fle x ib le , even when c ir­
cum stances do not invo lve d isqualification o f 
A tto rn e y  G ene ra l, and dem onstra te  that the 
leg is la tu re  contem p lated re ten tion  o f  services 
o f  counsel outside the D epa rtm en t o f  Law . 
A S  30 .30 .015 , 3G.3G.850<b)(32>, 1 123 .050 .

G. A tto rn e y  G e n e ra l e =6

R eco rd  did not show  that A tto rn ey  G en ­
e ra l lacked  consent o f  th e  principa l so us to 
b a r appo intm ent o f  s|>ecial p rosecu to r by A t­
to rn e y  G ene ra l u nder coinmon-law  doctrine 
o f  de lega tu s non potest de lega re .

7. A t to rn e y  G e n e ra l 0 6
S|<ceial p ro secu to r h ired  by A tto rney 

G ene ra l d id not exceed the 6copc o f  his au ­
th o r ity  in secu ring  ind ictm ents o f  ta rg e t o f  
investiga tion ; appo in tm ent le tte r authorized 
s|>ecial p ro secu to r lo  im es t ig a le  o th e r re la t­
ed m u tte rs  and to  serve us s|ieciid counsel in 
"o th e r  m atte rs  that m ay arise in the course 
o f  the investigation ,'' and A tto rn ey  G enera l 
mude it c le a r that s |iec ia l p rosecu to r hud
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acted w ith in  the sco|>e o f  au th o rity  in tended, 
,VS •M.23.U20<M(3).
8 . A t to rn e y  G e n e ra l ®=G

Pe rson  who was investigated by spec ia l 
p ro se cu to r and aga in st whum ind ictm ents r e ­
tu rn ed  d id  nut have th e  fam e  stand ing as the 
A tto rn e y  G ene ra l to  cha llenge w he the r spe ­
cia l p ro secu to r exceeded the scope o f  his 
appo in tm en t by the A tto rn ey  G enera l.
9 . A t to rn e y  G e n e ra l O C

E v en  i f  s jiec ia l p ro secu to r ap|>ointcd by 
A tto rn ey  G ene ra l w e re  found to  have techn i­
c a lly  exceeded the sco |ie o f  his appo intm ent, 
S|>cciid p ro se cu to r was a de facto o ff ic e r  and 
ind ic tm ents ob ta ined  by him  rem ained va lid  
p u rsu an t to  that au th o rity , ab sen t show ing o f 
p re ju d ice  by the pe rson  indicted; s |iec ia l 
p ro se cu to r had at least a fa ir  c o lo r o r  r ig h t o f  
t it le  and acted fo r  such leng th  o f tim e as  lo  
a ffo rd  p resum p tion  o f  appointm ent, appo in t- 
m ent p rocess  was re jX /rted  pub lic ly , ta rg e t o f 
in vestiga tion  h im se lf u rged  s la te  to  g e t on 
w ith th e  b ivestiga tion , and questions re g a rd ­
ing 8|>ccial p ro secu to r’s au th o rity  had  no 
d em onstra ted  b ea ring  on g rand  ju ry 's  d e te r ­
m ination  to re tu rn  indictm ents. A S  -1-1.23.- 
020.

D avid  C . S tew a rt , Law  O ffice o f  H ickey 
and S tew a rt, A nchorage , f o r  appe llan t.

D oug la s  Po jte , W a g s la ff , Pope & (Catcher, 
A ncho rage , fo r  appe llee .

B e fo re  C O A T S , J . ,  A N D R E W S , Su |>eHor 
C ou rt Judg e ,*  and W O L V E R T O N , D is tric t 
C o u rt  Judge .*

OPINION  

W O L V E R T O N , D is tr ic t C ou rt Ju dg e .
T h e  Issues p resen ted  in this appea l a re  

w he the r, u nder the circum stances o f  this 
case, th e  S ta te  A tto rn ey  G ene ra l hud the 
au th o rity  to appo in t a special p ro se cu to r and, 
i f  so , w he the r the tria l c o u rt was c o rre c t in 
d ism iss ing  Ind ictm ents on  the g round s that
’ S i l l in g  by a siigm ncn t m ade p u iiu am  la  a n lc lc  

IV , section l& o f  die A la , la  C o m i llu llo n .
I .  The b ackg round  l i  c iven lta lly  n o l In  d iip u lc  

and l> d raw n la ig c ly  from  an i l l id a v i l  subm itted  
by O rc c reT  coun se l aa an o ffe r o f p ro o f , and

the S |icc iu l P ro se cu to r bad exceeded the 
sco |)o o f  the au th o rity  g ran ted  h y  the A tto r ­
ney G ene ra l. T h e  case p resen ts issues u f 
f i r s t  im p ress ion  in A loskn . W e find that the 
A tto rn e y  C en c ra l had the au th o rity  to np- 
|K iln t a  spec ia l p ro secu to r in th is  instance 
m id th a t the t r ia l cou rt e r re d  hath in finding 
th a t the Spec ia l P ro se cu to r hud exceeded the 
scope o f  h is ap |io in tm cn t and in dism issing 
the ind ictm ents on that g round . W e th e re ­
fo re  vacate th e  tr ia l cou rt's o rd e r and re in ­
s ta te  the ind ictm ents.

lia ckg n iiu u t1
On J a n u a ry  25 , 1990, the law  firm  o f  R oy- 

ko , B re e ze  and  f ’ lan sbu rg  filed n law suit on 
its own b eh a lf against H uzam a-G u in i, L td ., a 
J ap an ese  f i rm  th a t had sought a con trac t to 
fin ance and bu ild  a m a jo r  part o f  th e  B ra d le y  d  
L a k e  h yd roe lec tric  p ro jec t. In  that su it, 
3 A N -9 0 - 7 I8 C I ,  A tto rn ey  R o b e rt A . B reeze  (
c la im ed  th a t h e  had been w o rk ing  on a $500,- 
000 con tingency fee basis fo r  l la z am a , which /. 
w as to be pa id  I f  the firm  won a no-hit! 
con trac t fo r  the p ro jec t. A lthough lla z am a  
d ropped  o u t o f  Die process when the sta te 
re je c ted  its financing p lan  and decided to use 
com jie titive b idd ing , B re e ze  c la im ed that H a- 
zaina la te r  ag reed  to  pay lilin  fo r  services, 
and lie subm itted  uri item ized b reakdow n o f  q  
serv ices and expenses in excess o f  $200,000. '  
T h e  suit a lso  dem anded re |iaym en t o f  $50 ,000 
fu r  va riou s politica l con tribu tions made on 
b e h a lf o f  H azam a.

T h e  civ il su it aga inst H azam a-G und  at­
tra c ted  p ro secu to ria l atten tion  to  potentia l r 
v io la tion s o f  lobby ing  w ithout reg is tra tion  
and lobby ing  u nder an im p rop e r contingency 
fee  a r ra n g em e n t B y  N ovem be r o f  1990, the 
C h ie f P ro se cu to r f o r  the D epa rtm en t o f  Law  
had com menced an  inqu iry  in to  the n u tte r .

H ow ever, In e a r ly  N ovem be r o f  1990, W a l­
t e r  J . H icke l was e lected G ove rn o r and* 
s h o r t ly  th e re a fte r  on  Decem ber 1 1, 1990, he* 
announced the appointm ent o f  C'harlea B .
C o lo  as h is a tto rn ey  gene ra l. E d g a r Pau l

f io m  Ihe statem ent o f f»ct» ih s l U r r r i c  lu bm llk®  
in  b rie fin g  lo  ih e  t r ia l c ou rt. D o th  ihe affidavit 
and sta tem ent o f  fa c u  re fe renced  severa l Icrieri* 
n ew spaper n u c le i ,  and  con tract documents- ■

S T A T E  v. B R E E Z E
C ,,«aa»71 r . J J  M J  IM 4 |B oyko , a  p a r tn e r  in th e  firm  un d e r investiga­

tion , had lio e ii invo lved in llic k e l's  gu lv tn ta - 
to riu l cam paign, am i a f t e r  the election lie was 
nam ed lo  th e  G ove rno r's  D epa rtm en t o f  L aw  
tran s ition  lean t. I t  w as Boyko , in fact, w ho 
recom m ended lo  H icke l th a t he appo in t C o le  
as a tto rn e y  g e lic ra l.

T h e  re la tion sh ip s am ong G ove rn o r H icke l, 
B oyko , nnd C o le  w e re  sign ifican tly  in te r­
tw ined. B u yko  had se rved  us a tto rn ey  g en ­
e ra l in l lic k e l's  f i r s t  adm in is tra tion  in  the 
1900s. D u r in g  the 1970s and 19S0s, C o le  and 
B o yk o  w ere p riva te  p rac tition e rs  and had 
rep resen ted  one a n o th e r in  lit ig a tion  w he re  
the o i l ie r  had  been nam ed as a p a rty . F u r ­
th e r , C o le  und B o y k o  b a il jo in t ly  rep re sen ted  

"severa l d iffe re n t c lien ts , and C o le  had re p rc - 
'ten ted  H icke l w h ile  in  p riva te practice .
}• On D ecem ber G, 1990, B oyko  app a ren tly  
asked G ove rn o r H icke l to  apjaoint a special 
p rosecu to r t o  exped ite th e  c r ii: ’ • .! investiga­
tion Invo lv ing  Ida law firm . B o yk o  exp ressed  
his b e lie f th a t th e  investigation was a p o lit i ­
ca lly  m otivated attem p t to  reduce his in f lu ­
ence w ith th e  new adm in is tra tion  and to  d e ­
fle c t attention from  h is com pla in ts a liou t the 
p l o r  adm in istration 's se lection o f  a  p riva te  
law  Arm to  lit ig a te  the Exxon  V a ld ez  c la im s 
oo  b eha lf o f  the s ta le .
t^Th rec  attem p ts w e re  made to  secure th e  
sendees o f  a S |* c ia )  p rosecu to r. A lthough 
Coie had t r ie d  to  rem ove h im se lf from  th e  
•e lection p rocess lo  som e deg ree hy assign- 

g  the se lec tion  du ties to  h is deputy , l ie
L ', A ttorney G en e ra l Cote la te r aet l o n l i  Itia re c o l­

lection  o l  the se lection  pruceta in  an  a ffid av it, 
which lu i e i ,  In part, aa fo llow s :

* I . C h a r le s  E. C o le , being fira i d u l)  aw orn . d o  
hereby testily  and a is le  a i fo llow s '

I .  I  am  cu rren tly  a tto rn ey  g enera l (o r  the 
Sta le  o f  A laska, a p osition  I h a te  fie ld  aincc 
Decem ber, 1990.
It L  Som etim e in  1 99 1— I b c fic tc  in  the 
aprtng— E dga r P au l Uoyko , then a law  p a rtn e r 
with R obert D re e ic , to ld  me that Ire belies r d  
•a  inveallgation  be ing  conduc ird  by  the D e­
partment o f  Law  in to  possib le c rim in a l a d io n s  
.fV ^ tr . fi rc c re  w-aa m otivated by c n m i t n i i  
'V -kn  he, Edgar P au l D o )k o , had m ade 
f h b t s l  tire D e |ia r t rn rn l o f  Law  conce rn ing  its 

lection o f  law  fin n a  l o  p rosecute on  b eh a lf o f  
the Eaaon  Valdez c la im s .

A I  aa tu rcd  M r. U oyko that llia t w a i t e r -  
not the case so fa r  a t I kn ew , that fo rm e r 

G enera l D oug  D a ily  b ad  to ld  m e

stepped i l l  and  re je c te d  th e  firs t cand idate 
liecausc the cand idate had been a law  p a r t ­
n e r u f the p r io r  adm in istra tion 's a t to rn e y  
g en e ra l.1 A fte r  th e  second and  th ird  candi­
date s ind icated th a t th ey  had con flic ts  that 
p roh ib ited  them  from  D iking the fios ilion , 
B reeze  h im se lf indicated th a t he wanted the 
sta te to  g e t th e  investigation  underw ay .

A t the ouusot o f  the s |iccia l counse l se lec ­
tion process, the D epu ty  A tto rn ey  G ene ra l 
subm itted a R equest fo r  A lte rn a te  P ro c u re ­
m ent, which was m a rked  “ con fid en tia l."  In  
th a t docum ent h e  sta ted  that

th is  case invo lves investigation  o f  ind ividu­
a ls  p rev iou s ly  re p re sen te il h y  both  th e  A t­
to rn e y  G en e ra l anti th e  law  f irm  with 
which the D ep u ty  A tto rn e y  G ene ra l was 
associated u n til h is em p loym en t w ith  the 
D ep a rtm en t o f  Law . Because o f  the in ­
he ren t con flic t o f  rep resen ta tion , th e  use o f  
a special p ro se cu to r has been deem ed to  
lie  necessa ry . D ue to  th e  con fiden tia l na­
tu re  o f  all c rim ina l investiga tions, the d e ­
p a rtm en t m ust lim it Its contacts w ith p ro ­
spective ou tside counsel to an abso lu te 
m in im um  in o rd e r  to  p ro tec t the constitu ­
tion a l r ig h ts  o f  th e  ind iv idua ls Invo lved in 
the m a tte r u n d e r investigation . A s such, 
the use o f  a n y  fo n n  o f  o|ten competitive 
p rocu rem ent is im prac tica l and c o n tra ry  to  
the pub lic in te rest.

The selection p rocess u lt im a te ly  resu lted  
in the appo in tm ent o f  A nchorage a tto rn e y

about that investigation  sh u it l)  a fte r I was ap­
po in ted  A tto rney G ene ra l, and that to  fa r  as I 
w as aw are , tlte investigation  had  noth ing  <o do  
w ith  live r t i l k u m i  o f  M r . B oyko  abou t live 
Departm en t o f  Law .

A. O n  d ie o th e r hand , I  to ld  M r. U oyko  that 
I w anted to  be  ce rta in  that the in ie itty a iiu n  
being conducted by tbe D epartm en t u f  t.aw  
w as im p a rtia l, and  nuc m otiva ted  by M r. B o y ­
ko 's c ritic ism s o f  the D epartm en t o f Law . so I 
w ou ld  appoin t specia l counse l lo  con Jtic t the 
investigation  and  to  p rosecu te t iu la t io n s  u f 
c r im in a l law  which m ight deve lop  from  live 
investigation .

S. In it ia lly  I said that because o f  m y p e r­
son a l and p ro fcsa iunat assoc ia tion s w ith  M r.
B oyko , and  to  av o id  p ossib le  public c ritic ism  
tlvat the se lec tion  by  m e  o l  tbe spec ia l counse l 
w as m otiva ted  by Im p rop e r conside ra tions , I 
w ou ld  com m it live se lection  o f  independent 
coun se l lo  the Deputy A tto rney  G en e ra l.
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D av id  S tew a r t  us S jrec ia l C oun se l.1 In  h is 
u|i|K>ir>(inei)L I d l e r  d ated  A p ril 15, I'J'JI, A t­
to rn e y  G ene ra l C o le  advised S tew a rt th a t

T h is  le t t e r  can s iitu tes y o u r sipjtoiittinonL 
us S |ie c iu l C ounse l to  net uti b e h a lf  o f  the 
S t a le  o f  A la ska  lo  Investiga te w h e th e r any 
v io la tion s  o f  law  m ay liuvc o ccu rred  in 
connection w ith the m atte rs m entioned  in 
the com p la in t filed  in 3 A N -S 9 0 -7 1 8  C iv il, u 
civ il case file d  by U oyko , B reeze , St F lan s - 
b u rg , cL uL, to  co llec t fees a lle g ed ly  owed 
f o r  serv ice s rend e red  to H azan ta -C iim i, 
L td ., and to  investiga te such u t l ic r  re la ted  
m a tte rs  as m ay  a r ise  in the cou rse  o f  y o u r  
investiga tion .

A s Spec ia l C oun se l, acting in  an  inde ­
p enden t capacity and exerc is ing  y o u r  inde­
p enden t ju dgm en t, you  a re  to  d irec t u ll 
phases o f  the investigation , th e  filin g  o f  
a n y  cha rg es you  conclude from  y o u r inves­
tigation  a re  w a rra n ted , and t lie  p rosecu ­
tion  o f  any such cha rges to  th e ir  conc lu ­
s ion . You a rc  a lso  au tho rized , bu t a rc  n o t 
re qu ire d , to  reque s t the serv ices o f  the 
A la ska  S ta te  T ro op e rs  lo  assist you  in the 
conduct o f  y o u r investigation , and  to  re ta in  
such o th e r  a t to rn e y s  and spec ia l se rv ices 
a s  you  find  w a rran ted .

Enc lo sed  a re  th re e  copies o f  a S ta te  o f  
A la sk a  P ro fe ss ion a l S e rv ices C on tra c t fu r 
y o u r s ig n a tu re  se tting  fo rth  and  desc rib ing  
th e  te rm s  and cond itions em bodied  in this 
le t te r  o f  ap iw in tinenL P le x so  sign and 
re tu rn  tw o copies lo  the D ep a rtm en t o f  
Law .

i .  In  a con tinu ing  p a rag raph  lo  d ir  a ffid av it q u o t­
ed  in  n . 2 . supra. Attorney Gene j l  C o le  c». 
p la in ed  how th r se lection  process f in a lly  resu lted  
in  the se lection  o f  S le w a n  as S p ec ia l P ro secu to r :

6 . The In itia l nom ina tion  o f  Independent 
counse l by die Depu ty A ttorney G en e ra l, w hen 
II cam e lo  my atten tion , w as— in  m y  t ie w —  
sub ject to  possib le  c ritic ism  because e ith e r the 
independent counse l o r  the law  firm s w ith  
which lie  was associated had sign ifican t f in a n ­
c ia l re la tion sh ip s w ith  the D epartm en t o f Law  
and th e re fo re  cou ld  be viewed as less than  
Im p a rtia l. A nothe r designation  o f tp ec ia l 
counse l w as m ade , but dtc designee d ec lined  
lo  act because o f  a perceived c on flic t o f  In te r­
est. th e re fo re , I e lected lo  m ake lire se lection  
o f  live independent p rosecu to r m y se lf a n d  1 
even tua lly  d id select D iv td  S lew a tt because t 
viewed h itn  as w ho lly  Im partia l and  com peten t 
to  conduct the Investigations and  lo  pu rsue

T h e  s lum lo rd  agreem ent fo rm  fu r p ro fe s ­
s ion a l se rv ices iitelutleil, in fe r  uftii, ( lie  fo l ­
low ing  prov is ions:

A rtic le  5 . T e rm ina tion . The p in jec t d i­
re c to r , b y  w ritten  nuliee, m ay te rm ina te  
this con trac t, in whale o r  in part , when it is 
in th e  (test in te re st » f tint S ta le . T h e  
S ta tu  is  lia b le  on ly  fu r  paym ent in acco r­
d ance w ith the paym ent p rov isions o f  (h is  
con trac t fo r  serv ices rende red  b e fo re  the 
e ffe c tive  date o f  te rm ination .

A rtic le  7. N o  Additional W o rk  o r  M a lc r i- 
a l. N o  claim  fu r  additiona l serv ices, not 
S |tecilicu lly p rov ided  in Ih is contract, |ter- 
fo rm ed  o r  fu rn id ic d  b y  the con trac to r, w ill 
be a llow ed , n o r m ay the con trac to r d o  any 
w o rk  o r  fu rn ish  any m ate ria l not covered 
b y  the contract un less the w o rk o r  m a te ri­
a l is o rd e red  in w riting b y  llte  P ro je c t 
D ire c to r  and a jip ro re d  b y  the Agency 
I (c a d .
A rt ic le  8 . Indc jiem len t C o a tra r tn r . The 
c o n tra c lo r  and any agents and em ployees 
o f  the con trac to r act in an inde|iendcnt 
capac ity and a re  not o ffic e rs  o r  em ployees 
o r  agen ts o f  the S tate In th e  |K.-rfurmance 
u f th is  contract.

A rtic le  13. O ffic ia ls N ot to llc n e ftL  C on­
t ra c to r  must cutnply w ith u ll iip |ilicublo 
fe d e ra l o r  S la te  laws regu la ting  cthica) 
conduct o f  public o ffice rs and em ployees .1 

.S|K-ciul P ro se cu to r S tew a rt d irected the 
investiga tion  and presented the m atte r be-^

whatever c rim in a l prou-cutiunv lie concluded 
w c ic  w arran ted

4. An ap |te ndu  to  die iia n J u rd  agreem ent form  
in c luded  die fo llow ing  lygvcd p ru tiv ion : i :

A rtic le  I .  rite  -Service! lu he yorfurrned by ‘kt 
Cumrartur
A rtic le 1.1 The C on trac to r, lit the pervon t 
D av id  C S tew art, vital! verve av Spec ia l Cou- 
uT  o n  b eh a lf o f  ihe S ta le  o f  A livka in connec­
tion  w ith die mvevligatiun re la ting  lu  die cou r 
p la in t In M N - fO - J U  C l. a c u l l  c aw  filed u> 
co lle c t fe e l fu r  service! h u m  H aiam a-G *
L td ., and to  o th e r m a ile rs  that m ay a r iw  in 
cou rse  u f the Investigation The scope o f f  , 
tructuT s au tho rity  and services as Spec 
C ounse l a te  vet out In die attached le tte r, 
appo in tm en t dated Ap ril l i ,  IW I ,  and Inc. 
(•o ra ted  by re fe rence h ere in  2c

S T A T E  v. I 1 U K K / .E
Cite as STS P .Id  a r r  (A toka  A|>p- tv » l|

fo re  a g rand  ju r y ,  which ilttlic lcd B ree ze  on Sjsccia l P ro se cu to r had
Alaska |j;jj

va riou s  cha rg es in  th ro e  sepa ra te  cases.* 
B re e ze  en te red  picas o f  im i gu ilty  to  a ll o f  
the charges, anti he moved to  d ism iss the 
ind ictm ents tut tw o g rounds : th a t th e  A tto r­
ney G ene ra l h a il n o  au th o rity  to  ap jx iim  a 
s|x.-cial prtiMcvitur, am i that the S jn-eial P ro s ­
ecu to r had  exceeded the sco |ie o f his a u th o ri­
ty . l lr e e z e  a lso  a lleged  th a t Ihe  A tto rn ey  
G enera l's  dec la ra t ion  o f  a con flic t w as m e re ly  
a ru se  lo  de flec t th e  investigation from  o th ­
e rs  and lim it it to  B reeze  on ly ; on th e  o th e r 
hand, B re e ze  a rgu ed  that i f  the A tto rn ey  
G ene ra l had n con flic t, t lie  con flic t shou ld  
have p roh ib ited  Idnt from  selecting a s|iecia l 
p rosecu to r.

B reeze  m oved to  dc |iosc a num ber o f  g ov ­
ernm ent o ffic ia ls , and the sta te m oved to  
quash th e  sub |x ienas. ' ll t e  t r ia l cou rt 
quashed some u f  the suh|xsenas, h e ld  the 
subpoenas fo r  G o v e rn o r H icke l anti th e  I .L  
C o -c rn o r in  u lscyance, and o rd e red  C o le , 
Deputy A tto rn ey  G ene ra l B lan ken sh ip , and 
Boyko to ap jiea r fo r  an ev iden tia ry  hea ring , 
“ he t r ia l cou rt th en  stayed  its  o rd e r pending 
appe llate review . A lt e r  th is  cou rt den ied the 
itate'g petition f o r  review , Ihe  A laska  S u ­
preme C ou rt g ran ted  review  and stayed the 
evidentiary hea ring
, pending a de te rm ina tion  by the su |ie r io r 
cou rt o f  w he th e r th e  a t to rn e y  g en e ra l has 
the au th o rity  to  ap |K iin l a specia l p rosecu ­
to r, and i l  so , th e  circum stances u nder 

.which sucli au th o rity  m ay lie exerc ised .
J f ,  a fte r  these questions a rc  dete rm ined , 
an ev iden tia ry  h ea ring  is necessa ry lo  fa- 
h U le  the d isc lo su re  o f  re le van t in fo rm a- 
3n, such a h ea ring  shou ld  be held.

R a th e r Biun re ach  the issue o f  w hether 
\  Under what c ircum stances the a tto rn ey  
* n )  has llte  u u th o rity  to  ap jio ln t a s|>ecial 

u to r, the t r ia l cou rt chose to  re so lv e  
question by ru lin g  on ly  on what it viewed 
'« “ n a rrow est issue ra ise d " and dis- 
iJ the ind ictm ents on Its find ing  (h a t the
re t Ind ictments w e re  re tu rned  by the g rand  

,  agsin it A tto rney K ub cn  Itreese , charg ing  
.** fo llow s . In  case )A .N -SV I-5» 1S I.'R . tie 
'b a rg ed  w ld i tw o  counts o l  secutiilcv s io la - 
,  45 5 5 ,2 10 , tw o coun ts u f tiic lt in  die
( P e e . AS 11 4 6 .1 2 0 , a  cuunt *4 schem ing 

AS I l .4 6 .6 0 0 t 'iH 2 t , tw o c ou n ls  o l 
PTbcaUon o f  p rupeiij* , AS 11 4 6  6 2 0 (a ) . and 

Of fo rgery in  the first d rg is-e, AS 11 .46 .-

exceeded tlie  scope 
o f  the au th o rity  vested  in him hy Ihe  npi•o int­
m en t le t te r ."

F o llow ing  ihe t r ia l court's o rd e r , the sta te 
m oved fo r  recons idera tion  and subm itted  a 
le t t e r  from  the A tto rn ey  G ene ra l, which re ad  
as fo llow s :

I have rev iew ed  m y le t te r  o f  A p ril 15 
11291 apfvointing David S tew a rt Spec ia l 
C ounse l to  investiga te the B ree ze  m atte r.
I have a lso  reviews'll the decision o f  Judge 
K a tz  d is trib u ted  on  F e b ru a ry  I , IW l  that 
in te rp re te d  th a t ap |to in lm cn t.

M r. S tew a rt's  p e rfo rm an ce  under d ia l 
ap jsoiiitm ent re su lte d  in th re e  indictm ents 
being re tu rn ed  aga inst M r. B re e ze . IB s  
investiga tion  and assistance to  d ie  g rand 
ju r y  in th e  re tu rn  o f  those ind ictm ents is 
w ith in  the sco|>e o f  M r. S tew art's  au th o rity  
th a t I in tended h im  to  have when I ap- 
poin tcd h im  to  be S jiec ia l C oun se l on  A p ril 
15. 1991.
T h e  t r ia l c o u rt ds'nied d ie  sta te 's  m otion 

fo r  recon s id e ra tion , and the s la te  apiwalod .

The Altoniry GenemTs Authority to A p jro tn f 
o  Special Prosecutor

11 ,21  A lthough the t r ia l cou rt chose n o t 
lo  reach  the issue, we believe th a t i l  is app ro ­
p ria te  fu r  u s to  re so lve  w hether th e  a tto rn e y  
g e n e ra l has th e  au th o rity  to  ap jto in l a s|iecia l 
p ro secu to r. T lie  issue was fu lly  b rie fed  anil 
a rgued  b e fo re  the t r ia l c o u n  am i in this 
appeal. Sta Lion Cur/i e, A i r  l.mjistics of 
Alaska, ~in P .2d  109. 115 (A la sk a  1990); 
State i'. W irthneslrm Construction, Inc, 711 
P J ft l 2 35 , 2 3 9  (A la ska  1W 7). F u r th e r , while 
we w ill re v e rs e  a tr ia l cou rt's fac tu a l d e te rm i­
na tion s  on ly  i f  c le a r ly  e rroneou s , questions 
th a t invo lve app lication o f  legal ru le s  to the 
fac ts a re  su b je c t to  o u r  indc jicm len l ju d g ­
m ent. Junes i>. Jones, 835  Pa id  1173, 1175 
(A la sk a  1992 ). A s to  questions o f  law , we a re

SIXXaM I). In  c aw  JA N -S 9 I-O S07C M . he w a i 
cha rged  w ith  a count o f im iapp lic a tiu n  o f p tup- 
c riy . AS I I  4 6 .6 2 0 (a ) and a count o f schem ing to  
d e frau d . A S  1 1 .46  6 2 M a y 2 l In c a w  JA M -S -f l-  
7 V i4 L K . U ic c rc  was charged w ith a count u f 
theft in llw  first deg ree. AS 1 1.46  120 . a count uf 
schem ing to  d e frau d , AS I I  46  6UO (aX2) and a 
coun t u f m isapp lica tion  o f  p ru p cn y . AS 11 46 • 
6 2 0 (a ) .
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to  adop t th e  ru le  o f  law  th a t is m ust jte rsu a - 
sive in lig h t u f  p receden t, re ason , and po licy . 
G it in v. Hit, Ail I l \ 2 d  128 1 , 12S I n. ii (A la sk a  
iu;o).

1 3 1 A la sk a  S ta tu te  1 1.21 .020 se ts fo rth  
th e  du ties u f  the a tto rn e y  g en e ra l and s la te s , 
in p a rt , th a t

(a )  T h e  a t to rn e y  g en e ra l is th e  le g a l a d ­
v is o r  o f  the g ov e rn u r and o th e r s la te  o f f i ­
c e rs .

(b ) T h e  a tto rn e y  g en e ra l sh a ll

(3 )  p rosecu te  a l l cases in vo lv ing  v io la tion  
o f  s ta te  law , and fi le  in fo rm a tio n s  and  
p rosecu te  a l l  o ffenses aga in st th e  re venu e  
law s and o th e r s la te  laws w he re  th e re  is 
no o th e r p rov is ion  f o r  th e ir p rosecu tion ;

( 7 )  | ie r fo r in  a ll o th e r du ties re q u ire d  h y  
law  o r  which u su a lly  p e rta in  lo  th e  o ffic e  o f  
a t to rn e y  g ene ra l in a s la le ( . l  
In  the case lie fo re  us, no c la im  has been 

m ade th a t the o ffenses a lleg ed  in the ind ic t­
m en ts w e re  im p rop e r ly  b rough t o r  Invo lved  
p roh ib ite d  sub je c ts  o f  p rosecu tion  u n d e r A S  
-l-i.23.020(bK3> . H ow ever, the re co rd  b e fo re  
us d em onstra te s  th a t th e  A tto rn e y  G ene ra l 
re ason ab ly  be lieved  th a t he was e th ic a lly  r e ­
s tra in ed  from  p rosecu ting  th e  m a tte r  b e ­
cause, as th e  D epu ty  A tto rn e y  C on c ra l s ta t­
ed in his R equest fo r  A lte rn a te  P ro cu rem en t, 
“ th is case invo lves investigation  o f  ind iv idua ls  
p rev iou s ly  rep resen ted  b y  both th e  A tto rn e y  
G ene ra l and  the law  firm  w ith  which th e  
D ep u ty  A tto rn e y  G ene ra l was associated  un ­
t i l his em p loym en t w ith  the D ep a rtm en t o f  
L aw . Because u f th e  inhe ren t con flic t o f  
re p re sen ta tion , the use o f  a  spec ia l p ro se cu ­
t o r  has been  deem ed lo  be n ecessa ry ."
6 . A c o n tra ry  app lic a tion  o f  A S  4 4 .2 J .0 2 0 (b X l)  

and (bK '/J Mould lead  to  ait Illo g ic a l rc iu h : I f  an 
a tto rn ey  |e n c t a l w ho I f  d itq u a li fic d  f ro m  p ro tc - 
cu tlng  a p a rt ic u la r c a fe  w e re  a l io  u nab le  lo  
appo in t a special p ro te c u to r, a c a ie  that w ou ld  
o lh rrw ite  be  app rop ria te  fu r Im c t i lg a l lo n  and  
poviih te p ro ie c u ilo n  w ou ld  m il be lu b j r c l  to  any 
p ro te cu tlo n . Tbe a tto rney g ene ra l In  fu c h  a 
• l lu a t lo n  w ou ld  be le ft  w ith  llte  un tenab le  cho ice  
o f ( I )  v to la i in i llte  d u ly  ip c c ific a lly  Im p o red  by 
AS 44  2 3 .02 0 (bX  J ) by  no t p r o t e c t in g  a v io la t io n  
o f  ita le  law  (an d  p o tt ib ly  being fau lted  fo r  nut 
p u rtu ln g  p r o je c t i o n  becam e o f  a p r io r  a ito c ia *  
lio n  w ith  ih e  accused ), o r  ( 2)  p r o t e c t in g  ih e

A dd ition a lly , in a  con fidentia l document 
cap tion ed  "A U T H O R IT Y  TO  S E E K  P R O ­
F E S S IO N A L  S E R V IC E S "  the D epu ty  A t­
to rn e y  G ene ra l s ta tc il that due tu “ the In h e r­
en t cu n flic t o f  rep resen ta tion  invo lved in such 
a s itu a tio n , it hus been dete rm ined  th a t the 
u se  o f  a  spee ia l p ro se cu to r is necessary in 
o r d e r  to  m ain ta in  public confidence in the 
ju d ic ia l p rocess and to assu re that the con­
duct o f  any re su lt in g  p rosecution is done 
w ithou t b ias o r  any  appearance o f  im p rop rie ­
ty ."

D e sp ite  th e  A tto rn e y  G ene ra l’s  b e lie f that 
a  c o n flic t ex isted , how ever, we find th a t the 
A tto rn e y  G ene ra l hud a  continuing ob ligation  
lo  en su re  that a l l v io la tions o f  law  would he 
p rosecu ted  as requ ired  under A S  44.23 .- 
0 2 0 (b )(3 ) . A s a re su lt , we find that the ap ­
po in tm en t o f  a special p rosecu to r b y  the 
A tto rn e y  G ene ra l as a rem edy  to  h is |ie r- 
cc ived con flic t w as both ap p rop ria te  and au­
th o r ize d  u n d e r A S  41 .2 3 .0 2 0 (b )(7 ). P rosecu ­
tion o f  th a lleged  v io la tions was a d u ly  
re qu ire d  by law  (A S  44 .23 .020 (bX 3 )), ond If 
the A t to rn e y  G ene ra l In h is d iscre tion  chose 
to  d isq u a lify  h im se lf and th e  D ep a rtm en t o f 
L aw  from  p rosecu ting  the v io la tion s , it log i­
c a lly  fo llow s th a t his Bp|iointinent o f  a special 
p ro se cu to r to  conduct the p rosecu tion  was 
a lso  a d u ty  requ ired  hy law .1

[4 1  B re e ze  a rgues that the A tto rn ey  G e n - , 
en d  d id  not have the au th o rity  to  ap|>alnt a 
spec ia l p ro secu to r because such delegations 
o f  p ow e r a re  lim ited  b y  the A la ska  C onstilu - • 
tion , b y  s la tu tc , and by  the com mon law , 
d oc trin e  o f  delegulut no / lo fcs f delgart fab - 1 
oent consen t o f  the p rincipa l, delegated  pow-‘ 
e r  m ay not be delegated  fu rth e r ). According- 
to  B re e z e , a r tic le  H I ,  section 21  o f  the AJ*a-t  
ka  C on stitu tion  lim ited  “ a ll . . .  respective

In d i i ld u i l  w llh  ihe r ltk  o f being charged w ilh  as 
u n e th ica l c on flic t o f  In lc ica t. *

A  fa i r  read in g  o f  AS 4 4 .2 1  0 2 0  d o c t not 
p lac in g  an  atto rn ey  g enera l In  lo c h  an un lcnabl* 
d ilem m a : ihe a t lo n ic y  g enera l I t  ob ligated  und** 
the  a ta lu ie  to  invc itigate and  p to ie c u le  taw v 
l lo n i .  and II the a tto rney genera l and  Dc 
m en l o f Law  a re  d isqua lified  h um  do ing  to- 
a tto rn e y  g en e ra l I t  n c v t r th c lc lt  “ te q u b ft l 
la w "  to  enaurc that lire  im c t i lg a llo n  and 
c u lio n  a rc  conducted  by aomeune w lio  I I  
f le d , w hethe r that p c rton  I t  denom inated  at 
c ia l c ou n tc l. tp c c ia l p to tc c u lo r . o r  by tom e ' 
t it le .

functions, |>ovvc-ra and du ties" o f  the a tto rn ey  
g ene ra l lo  those "a llocated b y  law ,” ’  and 
[h a t th e  a lloca tion  u nder luw is con fined by 
A S  41 .17 .010  and  A S  4 1.17.010, which som e­
how lim its  o r  re s tric ts  the a tto rn ey  g ene ra l 
from  apim inting a s|iccia l prosecutor. H ow ­
eve r, vve tlu not believe th a t the A laska  C on ­
stitu tion  o r  the app licable sta tu tes exp ress  o r  
im p ly  such a re stric tion  on tlie  a t to rn e y  gen­
e ra l ’s  au th o rity  to  p ro p e r ly  de legate ce rta in  
duties o f  th e  office .

A laska  S ta tu te  44 .17 .010  s la te s th a t (lie  
a tto rn ey  g en e ra l “ may assign the functions 
vested in the depa rtm en t lo  subord inate o f f i ­
cers and em p loyees ." A laska S ta tu te 4-1.17.- 
040  au tho rizes th e  a tto rn ey  gene ra l to  “ es­
tablish necessa ry subord inate ix is itlons, 
m ake ap |x iin tm en ls  lo  these positions, and 
rem ove persons apiiointed within the lim ita ­
tions o f  app rop ria tions and sub ject to  s ta le  
personnel laws. Each person  appointed to  a 
subord inate |>osltion estab lished by  t lie  (a t­
to rn ey  g en e ra l) is u nder th e  su jie rv isiun , d i­
rection , and con tro l o f  the la tto rn e y  g ene r-

I t  Is appa ren t Ihe  key concern is, th a t in 
i delegating functions and estab lish ing s u i lf  

£ ’ positions, the a tto rn ey  g ene ra l is lo  m aintain 
8  ip p rop ria te  supervision , d irection , and con- 
^ tro l ov e r Individuals serv ing in positions that 
are lubonJiiuite to the a tto rney gene ra l. 

(U n d e r  the circum stances o f  this case, the 
J A tto rney G ene ra l perceived a d isqua lify ing 
^ Interest, bu t he neverthe less m aintained ap- 
, p rop ria le  supervision , d irection and con tro l 
fcpver the Special P rosecu to r to whom he had 
^Appropriately de legated  functions.
J / .A *  p rev ious ly s ta led , the a tto rney g ene ra l 

the power and duty under A S 44Z 1 .- 
L®00>X3) and (bX 7 ) to  ensu re that s ta te law 
C frjA Uon* a rc  investigated and prosecuted .

A tto rney G enera l fu lfi lle d  this lega l ob li- 
I J f o n  by appointing a  special p rosecu to r 
Fl a  ° I>cnil*nK 'n nn eth ica lly  requ ired ,
jJ Jd jp end en t capacity, neverthe less rem ained 

ate to  the A tto rn ey  G enera l.
*  A n k le  I I I .  tecUon 22 u f the AJaika C o tu l l lu . 

rta d t >i fo lluw t:
s l u  K ' l llv *  D n i,x '*1- executive and adm in - 
p u - * 1*'’ *  o flic e i. d e p xnm rn it , xn J xgcoeiex o f 
r-n - 1111* lo v e n o n e n l x iu l the ir rctpectlve func- 
^ i  ̂  Power* , xnd dutle* th x ll be A llocated by

S T A T E  v. B R E E Z E
Ctu xj I 71 r .JJ  427 IXUiliApp. 1991) A la ska  G 3 3

T h e  A tto rn e y  G ene ra l h ired  the Spec ia l 
P ro se cu to r a f t e r  d irec ting  the selection p ro ­
cess to th e  ex ten t necessary to  ensu re thut 
th e  |>erson se lec ted  wou ld n o t a lso  be d is ­
qua lified  b y  a  con flic t o f  In te re s t. T h e  A tto r­
ney G ene ra l d irec ted  th e  S o c i a l  P ro secu to r 
to  act " in  an  independent capac ity ," and he 
d irec ted  h im  to  exe rc ise  h is "independen t 
ju d g m en t"  sub je c t, o f  cou rse , to  the re q u ire ­
m en t th a t he "com p ly  w ith a l l app licable 
fed e ra l o r  s ta te  law s regu la ting  ethical con­
duct o f  o ff ic e rs  and  em p loyees ," (u s  s e t fo rth  
in A rtic le  13 o f  th e  S tanda rd  Agreem ent 
fo rm  f o r  P ro fe ss ion a l Serv ices ).

W h ile  acting  indc|>cndcnt!y, huwever, the 
Sf>c-cial P ro se cu to r was requ ired  to subm it 
c la im s fu r  se rv ice s  to  th e  D ep a rtm en t o f  Law  
which w e re  sub jec t to  tbe app rova l o f  the 
A tto rn ey  G ene ra l (A rtic le  7, P ro fe ss iona l 
Se rv ices A g reem en t), and which made his 
w o rk  su b je c t to  som e deg ree  o f  review . A d ­
d ition a lly , th e  Spec ia l P ro se cu to r was sub ject 
to te rm ina tion  by th e  A tto rn ey  G ene ra l a t 
an y  lim e  th a t the A tto rn ey  G ene ra l p e r­
ceived i l  to  be  In th e  best In te re s t o f  th e  sta te 
(A rtic le  5 , P ro fe ss ion a l Serv ices A greem ent). 
Thu s , t lie  Spec ia l P ro se cu to r rem ained in n 
position subo rd in a te  to  the A tto rn ey  G enera l, 
as re qu ire d  b y  A S  44 .17 .010  and A S  44 .17 .- 
0 40 . W e th e re fo re  conclude th a t the tria l 
c o u rt was c le a r ly  e rron eou s in its factual 
fin d ing  th a t th e  Spec ia l P ro se cu to r was not 
u n d e r ap p ro p ria te  and continu ing su |ie rv is ion  
o f  the A tto rn e y  G ene ra l.

F u r th e r  su p p o rt f o r  the p ro jx ts llio n  that 
the A laska  C on stitu tion  and s ta tu tes were 
n o t m ean t to  s e rve  as restric tive  lim its to the 
a t to rn e y  g en e ra l's  au th o rity  to  de legate Is 
found  in the P roceed ing s o f  live A laska C on ­
s titu tion a l C onven tion . The C ha irp e rson  o f  
th e  E xecu tive  C om m ittee  com m ented that 

In  keep ing  w ilh  th e  m ode rn  th in k ing  o f  a 
s tro n g  execu tive , i l  is ce rta in ly  the policy 
no t to  estab lish  o ffice s  by nam e and to  
n a rrow  dow n th e ir functions In the consti­
tu tion . T h e  po licy (a to  leave ( )  them

Ixw  am ong  and  w ith in  no* m o re  lh a n  Iw cn ly 
p rin c ip a l d ep a rtm en t!, xo 11  lo  g roup  them  a l 
ia r  a t  p rac ticab le  acco rd ing  to  m a jo r purpuaea. 
Itcg u lx lu ry , q u a tl-Ju d lc la l, and  tem porary 
agencies m ay be c t l ib h t l jc d  try law  an il need 
no t be a llo c a ted  w ith in  a p rin c ip a l departm ent.
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b road  and g ene ra l and flcxitilu  enough so 
th ey  can ho ad ju s ted  to inoe t changing 
tim es and changing circum stances.

3  P roceed ings o f  the A laska C on stitu tion a l 
C onven tion  (P A C O  2U0S (J a n u a ry  13, 1956 ).

( 5 )  A read ing  o r  the s ta tu to ry  a u th o riza ­
tion  fo r  o th e r D epa rtm en t o f  L aw  o |ie ru tion s  
suggests an in ten t to  leave o ffice s and th e ir  
functions b road , g ene ra l, and fle x ib le , even  
when circum stances do not invo lve a d isq ua li­
fication o f  th e  a tto rn e y  g ene ra l. F o r  exam ­
p le , AS -I-1.23 .060  p rov ides that

I f  a m a tte r In which the s ta le  is In te re s t­
ed is (vending in a cou rt d is tan t from  the 
capita l, and i l  is necessa ry fo r  the s ta te  to 
be rep resen ted  b y  counsel, the a t to rn e y  
g ene ra l, w ith  the app ro va l o f  th e  g o v e rn o r , 
m ay engage one o r  m ore  a tto rn e y s  to  ap ­
p ea r fo r  th e  a t to rn e y  g en e ra l. T h e  a t to r ­
ney g en e ra l m ay pay fo r  these serv ices ou t 
o f  app rop ria tions f o r  the a t to rn e y  g e n e ra l ’s 
office .
A dd itiona lly , Die fac t th a t the leg is la tu re  

p rov ided a m echanism  in A S  36 .3 0 .0 1 5  fo r  
s ta le  agencies to p rocu re  p e rsona l se rv ices 
con trac ts d em onstra te s  th a t th e  leg is la tu re  
con tem p lated  re ten tion  u f  the se rv ices  o f  
counsel ou tside o f  the D ep a rtm en t o f  L aw .1

In  Public Defender Agency v. Superior 
Court, Third Judicial D ili, 634 P .2d  0 47 , 
05 0  (A laska  1975), the A laska  S u p rem e  C o u r t  
exp la ined th a t " (g je n e ra lly , an a t to rn e y  g en ­
e ra l has those pow ers which ex isted  a t com ­
mon law  excep t w here th ey  a re  lim ited  by 
sta tu te  o r  c o n fe rre d  u jion som e o th e r  s ta le  
o ffic ia l."  In  desc rib ing  the b read th  o f  th is 
au th o rity , the sup rem e cou rt w ent on  to  s ta te  
th a t

U n d e r the com m on law , an a t to rn e y  
gene ra l is  em powered to  b r in g  Bny action 
which he th inks necessa ry to  p ro te c t the 
public in te re st, and he possesses t lie  c o ro l­
la ry  jiow c r lo  m ake any d isposition  o f  the 
s ta le ’s litig a tion  which he th inks best. 
Th is d isc re tion a ry  con tro l o v e r the leg a l 
business o f  the Btatc, both civ il and c r im l-

8. AS 36 . J0.BSO<bK32) n ow  p rov id es i h i l  the p ro ­
cu rem ent code does r .o l app ly  lo  

c o n lra c is  d ia l a re  between the D ep a rt in cn i o f  
Law  and  a lio m e )*  w ho are n o l em p loyed  by 
the s la lc  and that a re  fo r  the rev iew  o r  prove- 
eu lio n  o f  possib le  v io la tions o f  the c rim in a l

n a l, inc ludes the in itiation , p rosecu tion  and 
d isp os ition  o f  cases.

Id. (c ita tion s om itted ).
I n  Florida ex rcl Slieri a v. F rio  it  Corp., 

62ti F.2d 2 (i(i, 208 (5 th  C ir .) , rt i f. denieil, 429  
U .S . 8 2 9 , 97  S .C t . 88, 5 0  L.Etl.2d 92  (1 9 7 0 , 
th e  c o u rt  d iscussed Ihe  evo lu tion  o f  th e  office 
o f  th e  com mon law  a tto rn e y  g ene ra l, and 
exp la in ed  th a t a s  ch ie f lega l rep resen ta tive  o f  
th e  k in g , the 

a t to rn e y  g en e ra l was d e a r ly  sub ject to the 
w ishes o f  th e  crown, bu t, even in those 
tim es , the o ffice  was a lso  a re p o s ito ry  o f  
p ow e r and d isc re tion ; the vo lum e and v a r i­
e ty  o f  lega l m a tte rs  invo lv ing th e  crown 
and  the pub lic  in te re s t m ade such lim ited 
independence a p rac tica l necessity. 
T ran sp o s ition  o f  the institu tion to this 
c o u n try , w he re  g overnm en ta l in itiative was 
d iffu sed  am ong  the o ffic e rs  o f  the execu­
tive  b ranch  and  the m any  individuals com­
p ris in g  the leg is la tive  b ranch , cou ld  on ly 
b road en  th is u rea  o f  the a tto rn ey  g en e ra l’s 
d isc re tion .

(F o o tn o te s  om itted ).
E la b o ra t in g  on  the sam e |>oint m ade by 

th e  A la sk a  S u p rem e C ou rt in Public Defend­
er Agency, th e  cou rt in Slierin w en t on lo  
exp la in  th a t

T lie  o tto rn eya  g en e ra l o f  o u r s la te s  have 
ep jo y ed  a sign ifican t deg ree o f  autonomy. 
T h e i r  du ties and pow ers typ ica lly  a re  not 
e xh au stive ly  defined  b y  c ith e r constitution 
o r  s ta tu te  b u t Include a ll those exerc ised at 
com m on law . T h e re  is  and has been no - 
d oub t th a t th e  leg is la tu re  m ay dep rive  the 
a t to rn e y  g en e ra l o l spec ific pow ers ; but in 
t l ie  absence o f  such leg is la tive  action , ha 
ty p ic a lly  m ay  exerc ise a ll such au th o rity  as 
t lie  pub lic in te re s t requ ire s . And the at-, 
to m e y  g en e ra l has w ide d isc re tion  In m ak­
ing  d e te rm ina tion  os to  the pub lic in t e r e s t ,

Id. (fo o tn o te s  om itted ).
A s p rev iou s ly  s ta le d , ne ith e r the A laska 

C on s titu tion  n o r  t lie  leg is la tion  estab lish ing
Isw  o f d ie  i l s i c  In  l i iu s i io u i  w here ihe a tlo r- 
ney fe n e r s j conc ludes i h i l  sn  ac iu x l o r  potc ‘  
l ls l  c on flic t o f  In te rest n u k e s  It Inapp rop ria te 
toe Ih e  D ep a rtm en t o f  L aw  !0 rev iew  o r  pn ' 
eu le  the p ossib le  v io la tio n s .

the D ep a rtm en t u f  Law  lim its o r  d ep rives the 
a tto rn ey  g en e ra l o f the |>ou-e r  to  ap|voint a 
S|iecia l p ro se cu to r when, in the w ide d iscre­
tion  g run ted , th e  a t to rn e y  g ene ra l believes 
such nn appo in tm ent to  be in th e  public 
in te re st. W e  ho ld  th a t th e  p ro |te r apjsoint- 
m cnt o f  u E|ieciul p ro se cu to r in circumstances 
w he re  the u ttu rn ey  g en e ra l believes he and 
the D ep a rtm en t o f  Law  a rc  d isqua lified by a 
con flic t o f  in te re s t is w ithin the attorney 
g en e ra l’s d isc re tion a ry  con tro l o v e r tlie  legal 
business o f  th e  s ta le .

16 ] W ith  res|>ect lu  the a rgum ent that 
the appo in tm en t was somehow b a rred  by the 
common law  doc trine o f  delegatus non /ro/raf 
delegare, we arc  unab le to  find from  the 
record  and app licab le  law  th a t the A tto rney 
G enera l d id not have th e  consent o f  the 
principa l (o  m ake a p ro p e r de lega tion  to  a 

p rosecu to r.

S T A T E  v, I I K K K Z E
C II.SSS7J r . ld  *17 lA lsv lsApp. 19* 4) A laska 0 3 5

The Scope of the Social / ' ro ic c u fo r ’i  A u­
thority

17 ] A lth ough  we have concluded that the 
— c o u n  e r re d  In  its fac tua l find ing th a t the 

P ro se cu to r was n o t u nder t lie  con- 
su|H!rvi5 ion o f  the A tto rn ey  G enera l, 

n ev enh c le ss  m ust add ress th e  tria l 
lega l conclusion th a t the Spec ia l P ros- 
exceeded the scope o f  his au tho rity , 

reaching this conclusion , the t r ia l court 
re lie d  u|>on ih e  a rgum ent m ade 

U rceze th a t Sehuiner n  llollnnan, CO 
46 , 4G7 N .Y .S .2d  182, 454 K .E 2 d  522 

was con tro lling . W e find th a t S rA nn i­
ls d istingu ishab le on seve ra l g rounds, and 

the t r ia l cou rt th e re fo re  e r re d  in its 
conclusion as we ll.

in  fact, se rves  to  h igh ligh t tlie 
bc tw e in  ju r isd ic tion s  that have ex- 

consU tu llona l o r  s ta tu to ry  lim ita tions
Law  § 6 )  a u  fo rth  d ie  genera l 

o f Ihe N ew  Y ork  A nom cy  G enera l, w ho it  
on  elected c o n t l i lu i io n i l o ffic e r u n J c r  A n t.

5 f  I ;  lection 6 )  reads a t  follows:
C vn c rs l d u l ln  

•u o m c y . |c n c r t i  sh a ll:
snd  de fend  si! s e l lo u t  s lid  

in  w b lch  ib e  s t i le  U  interested, 
cha rg e  snd  c o n tro l o f  a l l live le g it 

o f  d ie  d tp a nm c n is  sn d  bureaus o f  die 
o r  o f  an y  o ffic e  th e re o f which requ ires 

cervices o f  a tto rney o r  counse l, in  o rd e r to  
the  In ic rc i l o f  d ie  s is ie ___

on the a t to rn e y  g e n e ra l’s  au th o rity  to  ap |io in l 
a s|>ecial p rosecu to r, and those that d o  not. 
In  Sehuiner, tbe N ew  Y o rk  C o u rt o f  A p |iea ls  
upheld th e  low e r cou rt's  decision th a t the 
d istrict a tto rn e y  bad  Im p rop e r ly  appo inted a  
s|iccia l p ro se cu to r lo  investigate and p ro se ­
cute an ind iv idua l whom  the d is tric t a tto rn ey , 
llu ltz in u n , bail run  aga in st fo r  a cong ress ion ­
a l scut. Schumcr, 4 0 7  N .Y .S .2d a t 183-8-1, 
451  N .E .2 d  a t 523.

In  c on tra s t lo  the A laska a tto rn e y  g ene ra l 
who functions w ilh  the b road  |>owcrs and 
duties as exp la ined  in Public Defender Agen­
cy. Ihe  d is tric t a tto rn e ys  In N ew  Y o rk  “ do 
n o t ho ld  a common law  o ffice ; and th ey  have 
no p ow ers bu t such as cun be found w ritten  
In t lie  s ta tu te  b oo k ."  People v. Coming, 2  
N .Y . 9 , 18  (1 819 ).

The d is tr ic t a tto rn e y  in Sehuiner w as an 
elected constitu tiona l o ff ic e r who was d irec t­
ed  b y  s ta tu te  to  p rosecu te crim es th a t were 
recogn ized  b y  the cou rts  In the coun ty fo r  
which sh e  had been e lec ted  to  serve . 
Sehuiner, 4G7 N .Y .S .2 J  »t 1 8 3 -8 1 ,4 5 1  N .EJ2d 
a t 6 2 3 -2 4  (c iting C oun ty  L aw  i  700 (1 ), 
M cK inney ’s  C onso lid ated  L aw s o f  N ew  Y o rk  
(M C L )). C ou n ly  L aw  5 9 3 0  au tho rized  the 
d is tric t a t to rn e y  to  ap|>oint assistan t d is tric t 
a tto rn eys to  se rve  a t the p le asu re  o f  Ihe 
d istrict a t to rn e y . Id. 407  N .Y .S .2 r l a t 181,
454 N .E .2 d  at 524. H ow ever, un like in A las­
ka , the N ew  Y o rk  coun ty laws included a 
s|iecifie s ta tu to ry  scheme fo r  the appo in t­
m en t o f  a  special p rosecu to r. In  the event 
th a t the d is tric t a t to rn e y  w e re  to become 
d isab led o r  d isqua lified , the s ta tu to ry  scheme 
prov ided  f o r  cou rt ap ju in tm en t o f  a specia l 
d is tric t a t to rn e y  w ho wou ld supe rsede the 
d is tric t a t to rn e y . Id. (c iting  C oun ty  Law  
§ 701 ). F u r th e r , u n d e r subd iv ision 2  o f  sec­
tion  63 o f  tbe Execu tive L aw  ’  th e  g ov e rn o r

2. W henever req u ired  by d ie gove rno r. * 1- 
lend  in  p erson , o r  by one o f h it  deputies, tn y  
le n n  o f  lire  sup rem e c o u n  o r  appear be fo re  die 
g rand Ju ry tlre reo f fo r  ihe pu rpose  o f m anaging 
and conducting  In  such c o u n  o r  be fo re  such 
ju ry  c r im in a l ae ilon s o r  p roceed ings a* sh a ll 
be spec ified  In  such  requ irem en t: In which 
ease lire  m om cy -g cn e ra l o r  Iris deputy so  a t­
tend ing sh a ll e i r r c is e  a ll the p ow ers and  pe r­
fo rm  a l l  she duties in  respect o f  suc li actions o r  
proceed ings, w hich  the d istrict a tto rney w ou ld  
otherw ise be a u ilio rv frd  o r  r r q u lr r d  to c ic rc ise  
o r  p e r fo rm : and  in  any u f such a c ilo tu  o r
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o f  N ew  Y o r k  lia s  th e  pow er to  o r d e r  the 
a t to rn e y  g en e ra l to supersede a d is tr ic t a t­
to rn ey .

S c h u m tr  was e lected to a cong ress iona l 
se a t fo rm e r ly  he ld  h y  H o ltzm an . I d  -107 
N .Y .S .2 d  a t 1 8 3 -81 , 15-1 N .E .2 d  a t 5 2 3 . A f­
t e r  th e  U n ited  S la te s  A tto rn ey  investiga ted  
th e  S ch u m e r cam paign fo r  possib le v io la tion s  
and dec lin ed  p rosecu tion , H o ltzm an , w ho  by 
then  was e lec ted  as coun ly  d is tric t a t to rn e y , 
dec ided to  pu rsu e  th e  m atte r. H ow eve r , be­
cause she  was concerned abou t cha rg es o f  
b ias , she  a sked  the g ov e rn o r o f  N ew  Y o rk  to 
o rd e r  th e  a t to rn e y  gene ra l to su p e rsed e  h e r . 
Id.

A A e r th e  g ov e rn o r re fused  h e r re qu e s t, 
th e  d is tr ic t a t to rn e y  app a ren tly  d id  n o t  seek  
c o u rt appo in tm en t o f  a specia l p ro se cu to r 
u n d e r 5 7 0 1 , but Instead chose to  bypuss th a t 
p rov is ion  b y  ap|>oin ling a specia l p ro se cu to r 
u n d e r }  9 3 0 . Id  T h e  te rm s o f  th is ap jio in t- 
m cn t p rov id ed  th a t the s |w ciu l p ro secu to r's  
dec isions o r  actions would not be o v e rr id d en  
by the d is t r ic t  a t to rn e y , and th a t he cou ld  he 
rem oved  from  his du ties on ly  fo r  d isab ility  o r  
f o r  “ e x t ra o rd in a ry  im p rop rie ty ,"  as opposed  
to  rem o va l a t the p leasu re o f  th e  d is tr ic t 
a t to rn e y  as s e t fo r th  in 5 930 . Id  4G7 
N .Y .S ^ d  a t  18-1, 45-1 N .E .2 d  at 5 2 4 . T h e  
c o u rt fou nd  th is appointm ent to be inva lid  
because “ |s )u ch  a tra n s fe r  m ay be accom ­
p lished  o n ly  by executive o r  c o u rt o rd e r ."  
Id  4G7 N .Y .S 2 d  a t 185, 454 N .E .2 d  a t 525 .

In  A la sk a , b y  con trast, th e re  a re  no s im ila r  
con stitu tion a l o r  s ta tu to ry  lim ita tions re g a rd ­
ing  appo in tm en ts o f  6|>ecial p ro secu to rs , and, 
as p re v iou s ly  d iscussed, the Spec ia l P ro se cu ­
to r  appo in ted  to  investigate D reeze  rem a in ed  
ap p ro p ria te ly  subord inate to  the A tto rn e y  
G ene ra l.

T h e  fac t that the Spec ia l P ro s e c u to r  a p ­
p o in ted  to  investiga te B re e ze  rem a ined  sub ­
o rd in a te  to  the A tto rn ey  G ene ra l lead s to  o u r 
conc lusion  th a t the tria l cou rt e r re d  in  d is­
m issing th e  ind ictm ents on the g rou n d s  th a t 
Ihe  Spec ia l P ro se cu to r som ehow  exceeded 
th e  scope o f  his au th o rity . F irs t , we be lieve 
the t r ia l cou rt e n o d  In adop ting  such a  re -

p ro c e ed ln g i d ie it i i lr tc i a tto rn ey  sh a ll o n ly  ex ­
e rc ise  lo c k  p o tte r*  and p e rfo rm  such du ties &s 
a re  req u ired  o f h im  by the a tto rn ey -g en e ra l o r  
the deputy  a l lu rn c y je n c r a l 10 attend ing .

s t r ic liv e  in te rp re ta tion  o f  the ph rase  from  
the S |tec ia l P ro secu to r's  ap |io in tm en t le t te r  
th a t au th o rized  him  " to  investigate such o th ­
e r  re la ted  m a tte rs  us m ay arise in l lt e  course 
o f  y o u r  investiga tion ."

Because the au th o rity  fo r  the ap|>ointnient 
was d e riv ed  from  A S  4 4 .2 3 .0 2 0 (h )(3 ), which 
re qu ire d  p rosecu tion  o f  " a ll cases invo lv ing  
s ta te  law ," th e  te rm  " re la te d  m a tte rs "  emild 
as w e ll lie  in te rp re te d  to  include a l l law  
v io la tion s  b y  ind ividuals under investigation . 
T h is  is p a rt ic u la r ly  t ru e  when th e  appo in t­
m en t le t te r  is read  to ge th e r with the up |ien- 
d ix  to  th e  s tand a rd  ag reem ent fo rm  en titled  
"A rt ic le  I . The Services lo he ;xifunncd by 
Ihe Contractor," U n d e r A rtic le  I ,  S|>eclal 
C oun se l was to  investigate not on ly  m utters 
“ In connection w ith th e  investigation  re la ting  
to  th e  com p la in t in 3 A N -9 0 -7 1 8 C I , a civil 
case filed  to  co llec t fee s  f o r  se rv ice s  from  
H aznm a -G um l, L td .,"  hut he was m ore 
b ro a d ly  au th o rized  to  s e rve  as Spec ia l C oun ­
se l in “ o th e r m atte rs  that muy u rise In the 
cou rse  o f  th e  Investiga tion  “

[ 8 ] C e rta in ly  the A tto rn ey  G ene ra l, who 
w as p riv y  to  the ag reem ent th a t contracted 
th e  serv ices o f  the Spec ia l P ro se cu to r and 
w ho au th o red  the appo intm ent le t te r , would 
have had som e stand ing to cha llenge the 
S|>ecla] P ro se cu to r f o r  exceeding h is au th o ri­
ty ; how ever, tlie  A tto rn ey  G ene ra l made it 
c le a r  th a t th e  Spec ia l P ro se cu to r had acted 
w ith in  the sco|>c o f  the au th o rity  intended. 
We find  n o  basis to  assum e th a t B re e ze  had 
th e  sam e s lund ing  to cha llenge w he the r the 
Spec ia l P ro se cu to r exceeded the sco fie o f  his 
appo in tm ent.

( 9 )  E v en  i f  the S|>ecial P ro se cu to r were 
found  to  have techn ica lly exceeded the scope 
o f  h is appointm ent, absen t a show ing o f  p re j­
udice hy B reeze , the ind ictm ents would r e ­
m ain  va lid  pu rsu an t to  th e  S jie c ia l P rosecu ­
to r's  au th o rity  as a de facto o ffic e r. Set 
People v. Davit, 88 M ichA pp . 514 , 272 •' 
N .W .2d  70 7 , 710  (1 979 ),

In  Davis, the county p rosecu ting  attorney 
IHitJtloncd the cou rt pu rsuan t to  s ta tu te  fo r

N .Y .H kecutive L*w  § 6 3  (M cK inney  1993).

appo in tm en t o f  a specia l p ro secu to r due lo  a  
con flic t o f  in te re st lie  iicreeived rega rd ing  
th e  c lose w o rk ing  re la tion sh ip  between his 
o ffic e  and th e  s h e r i f f s  d epa rtm en t whose 
d epu ty  was the sub ject o f  investigation . T lie  
c o u rt  op|>ointod a  s|>eciul p ro secu to r w ho 
conducted an investigation and au tho rized  
Issuance o f  w a rra n ts  th a t cha rged  Ihe  d e fen ­
d an t w ith em bezz lem ent and fraudu len t con ­
ve rs ion . Id. 272  NAV.2d at 708. The low e r 
c o u rt  la te r  dete rm ined  th a t because th e  c i r ­
cu it cou rt w as w ithout u u th o rily  to  appo int a 
specia l p ro se cu to r to a p |ie a r in d is tric t cou rt, 
it w as n ecessa ry  nu t on ly  to  se t aside the 
appo in tm en t hut a lso  to d ism iss (he w a r­
ra n ts . Id  a t 7 01M 0 .

T h e  up |ic lla tc  cou rt ag reed  that the circu it 
c ou rt did n o t have Ih e  |x>wer to  appoint a 
specia l p ro secu to r fo r  th e  pu rposes request­
ed . H ow ever, the app e lla te  ro u r t  he ld  th a t 
the low e r c o u rt e r re d  in d ism issing the w a r­
ra n ts  th a t w e re  iasucd hy the *|<ecial p ro se ­
cu to r, re ly in g  on  the de facto doc trine , which 
va lida tes , on  g round s o f  public policy and 
prevenb'on o f  fa ilu re  o f  public ju s t ic e , the 
acts o f  o ffic ia ls  who function u n d e - co lo r o f  
law . Id  a t 710 . T h e  cou rt in Davis quoted 
from  48  C J .  O ffice rs , 5 3 86  p. 1053, which 
re ad  as fo llow s:

A pe rson  w ill he he ld  to  be a de facto 
o ffic e r when, and  on ly  when, he is in pos­
session, and  is exe rc is ing  the du ties , o f  an 
o ffice ; liia incum bency is i lleg a l in some 
respect; he has a t le a s t a fa ir  c o lo r o f  r ig h t 

j  o r  title to the o ffice , o r  has acted as an 
>  o ffic e r f o r  such a leng th  o f  lim e , and u nder 
j such circum stances o f  repu ta tion  o r  acqui­

escence b y  the pub lic  and public au th o ri­
ties, as to  a ffo rd  a  p resum pUon o f  appo in t­
m ent o r  e lec tion , and  induce peop le , w ith ­
ou t Inqu iry , and re ly in g  on the supposition 
ih a t  he is th e  o f f ic e r  he assumes to be, to  
subm it to  o r  in voke  his action ; and, in 
som e, a lthough  not a ll, ju r isd ic tion s , on ly  
w hen th e  o ffic e  has a <le ju r e  existence.

W o  be lieve  that th e  de facto doc trin e  is 
JP p llc tb le  u n d e r the circum stances, and that 
. Q u i r e s  re in s ta tem en t o f  the ind ictm ents 

*«ainat B re e ze . T h e  S|>eciul P ro se cu to r was 
p tvcs llg adng  a r.J  p rosecu ting  B reeze  pu rsu - 

the au th o rity  o f  the A tto rn ey  G enera l,

S T A T E  v. I IH E K Z K
C l l . u l J )  P I J  617 U lu l x  App. |994» A laska  6 3 7

d e riv ed  from  A S  44 .23 .020  and vested in him 
h y  h is appo in tm ent.

A lth ough  w e have found  th a t the appoint- 
m ent and  exe rc ise  u f au th o rity  w ere p rope r, 
the re s u lt  w ou ld  be the sam e even i f  the tria l 
cou rt w e re  c o rre c t that the incumbency was 
i lleg a l In som e re spec t; th e  Spec ia l P rosecu ­
t o r  had  "a t le a s t a fa ir  c o lo r o r  rig h t o f  title ," 
and “ acted as an  o ffic e r fu r  such a length o f  
tim e, and u nd e r such circum stances o f  repu ­
ta tion o r  acquiescence by the public and pub­
lic au th o rit ie s , o s  lo  afTord u p resum ption o f 
u p |K )in lm c iit."  Du vis, 2 7 2  N .\V .2d a t 710.

T h e  p rocess o f  ap|>ointing a s|ieciu l p ro se ­
c u to r w as re p o rte d  pub lic ly  and conducted a t 
the requ e s t o f  B o y k o , B reeze 's law  p a rtn e r at 
the tim e . A A e r B o y k o  m ade this request lo  
the G o ve rn o r , th e  A tto rn ey  G ene ra l, as ch ie f 
lega l ad v is o r to  th e  G ove rn o r, commenced 
the se lec tion  p rocess. W ie n  d ifficu lties 
a rose  in  se lec ting  a  qua lified  p erson , B reeze  
h im se lf d iscussed the se lection process and 
u rg ed  th e  s la te  to  get on  w ith  the investiga­
tion . T hu s , th e  Sfsccial P ro se cu to r had a fa ir 
co lo r o r  rig h t t o  t it le , and he acted under 
c ircum stances o f  repu ta tion  o r  acquiescence 
not o n ly  o f  pub lic  au th o rities  and the public, 
hut a lso  hy B re e z e  h im se lf. T h e  Specia l 
P ro se cu to r conducted an Investigation , sub­
m itted re g u la r  re jK n ts  lo  the A tto rn ey  Ccn- 
c ra l, and  p re sen ted  the m a tte rs  to  a g rand 
ju r y  u n d e r rirvum stanccs that induced peo­
p le  to  subm it to  o r  invoke his action .

Q uestion s re g a rd in g  th e  S jiec ia l P rosecu ­
to r's  au th o rity  h od  no d em onstra ted  bearing 
on the g ran d  Ju ry 's  dete rm ination  to  re tu rn  
ind ictm ents ag a in st B reeze . E ven  i f  the 
S |iec ia l P ro se cu to r's  incumbency w ere illega l 
in som e re s |icc t, th e re  was no basis fa r  the 
d ism issa l o f  th e  ind ictm ents, since, in any 
case, h is  ac ts ach ieved de facto legitim acy.
See People u  Montoya, 44 C o loA p p . 23-1, GIG 
P .2d  I5G , IG2 ( 1US0). T h e re  Is nu lh iag  In the 
re co rd  to  show how  B reeze  cou ld have been 
p re jud iced  by  th e  appo intm ent i f  a  special 
p ro se cu to r who was con trac tu a lly  buund hy 
“ a ll app licab le  fe d e ra l o r  s ta te  laws re gu la t­
ing e th ica l conduct o f  pub lic o ffic e rs ,"  and 
who p re sen ted  th e  casea to  a gTand ju r y  fo r  
review .
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In  sum m a ry . we find  th a t th e  A t t o n ie y  

G en e ra l had th e  a u th o r ity  to  a p p o in t  th e  
Spec ia l P ro s e c u to r  u n d e r th e  c i r c u n - ta n c e s  
o f  th is  case. W e  a lso  fin d  th a t th e  S jie c ia l 
P ro s e c u to r ac ted  w ith in  th e  sco|>e o f  h is au ­
th o r it y .1® F in a l ly , >co I,o ld  th a t th e  Spec ia l 
P ro s e c u to r ac ted  a t le a s t  w ith d e  fcc ta  a u ­
th o r ity  and  th a t , ab sen t an y  re c o rd  d em on ­
s tra t in g  re su lt in g  p re ju d ice , th e r e  w as no 
b asis f o r  d ism issa l o f  th e  in d ic tm en ts . T h e

o rd e r  u f the tr ia l cou rt is th e re fo re  VA C A T ­
E D , and  the indictm ents a rc  re insta ted .

U R Y N E I l ,  C .J ., and M A N N I IE IM K R , J., 
n o t partic ipating .

10. In  lig h t o f  the A tto rney G e n e ra l's  sub sequen t P ro secu to r w ou ld  not now  be p roh ib ited  from
c la r ific a t io n  reg a rd in g  lire  S p ec ia l P ro s e c u to r 's  fu r th e r  p rosecu ting  these m atte rs in any cscn l.
scope o f  a u th o rity , it is ap p a re n t tha t d ie  S p ec ia l

C IT Y  O K  D l l . U N G I IA M ,  tin A ln skn  
M u n ic ip a l C o rp o ra l ion , 

P e t i t io n e r ,

C112.M I l f  E ta N O R T H W E S T .
IN C ., R e sp on d en t.

N o . S -5 2 30 .

S up rem e C ou rt o f  A laska.
M ay G, 1WU.

C onstruc tion  con trac to r b rough t uction 
I  against c ity , seeking  Increased costs in con- 
4  necu'on w ilh  a lleged  d iffe rin g  site  cond itions 
“ rega rd ing  construction  o f  sewage tre a tm en t 
1 facility . C ity  file t) th in l- jin r ly  com p la in t 
[  against eng inee ring  firm  re ta in ed  to  p re p a re  
1 env ironm enta l p lan  re la ted  to tre a tm en t sys - 
' tem , a lleg ing  b reach  o f  con trac t, b reach o f  

t f  duty o f  ca re , and b reac lt o f  fiduc ia ry du ty . 
7  The S u p e rio r C ou rt, T h ird  Jud ic ia l D is tr ic t , 
*  Anchorage, B e v e r ly  W . C u lle r . J ., g ran ted  
r partia l Bum m ary jud gm en t fo r  firm  on c la im s 
\ fo r  breads o f  con trac t and breach o f  fid u c ia ry  
' duty. C ity  petitioned  fo r  review . T lie  Su - 
1 preme C ou rt, lla b in ow ilz , J . ,  held th a t : ( 1 )
L leg is la tu re 's g ene ra l goa l in ennc ling s ta tu te  
i g ene ra lly  re nd e rin g  vo id  con trac tua l p ro r i-  
I lio n s  p ttr jio rtin g  to  indem nify p rom isee 

P  against lia b ility  fo r  dam ages caused by p rom - 
1  ls te ’a c ir i l neg ligence o r  w illfu l m isconduct 

waa to  p rov id e  rem ed ies fo r  u ll w ronged p e r- 
^  tons, as opposed to  on ly  g overnm en ta l in- 
g  demnitees; (2 )  e x cu lp a to ry  clause that lim its 
V ia b i li t y  fo r  p a rty 's  “ neg lig en t acta, e r ro rs , o r  
a om issions" shou ld  be construed  to  lim it lia b il- 

y  ô r  neg ligent acts, e r ro rs  o r  om issions 
f on ly ; (3 ) t ia iu te  g en e ra lly  rend e rin g  vo id  
.c o n tra c tu a l p rov is ion s pur)>orting to " inde in - 
L w fy "  p rom isee p ro h ili i ls  Ilm itaUon o f  lia b ility  
f  and (4 )  that s ta tu te  app lies to d uu se
^  1 la fiucsUoncd u n d e r i l ,  re g a rd le ss  o f
C | ether Indem nificution has been 6ouyhU 

Reve rsed .

Appea l a n d  E r r o r  «=»S93tI)
’ H ^ n irc ta tion  o f  sta tu te  and re la ted  

L S^gaUon i 0f in iiT jjrcU iU on  o f  con tractuu l

D IL L IN G H A M  v. C I12.M  l l l l . L  N O R T H W E S T  A laska 1 2 7 1
C l l> u l7 J  P .J J I1 7 | U I» iU  19*4)

c lause p re sen ted  i|u e s lio n s  o f  law , which S u ­
p rem e C ou rt review ed de novo.

2 . .M un ic ip a l C o rp o ra t io n s  ©=250
W h ile  c ity  was b en c flc ia iy  o r  “ p rom isee " 

o f  con trac t w ith  eng inee ring  firm  re ta ined  to 
p re p a re  env ironm en ta l p lan  re la ted  to  sew­
age tre a tm en t system , c ity  was "p rom iso r"  
w ilh  re g a rd  to  lim ita tion  u f lia b ility  clause, as 
It w as p rom is in g  to lim it firm 's liab ility .

See  p u b lic a t io n  W o id s  and  P h ra ses 
f o r  o i l i e r  ju d ic ia l c o n s t ru c t io n !  an d  d e f­
in it io n s .

3. In d em n ity  e =3
le g i s la tu r e ’s g en e ra l goal in enacting 

s ta tu te  g en e ra lly  rend e rin g  void contract''u l 
p rov is ion s p u rjm rt in g  to  indem nify  “ p rom is­
ee " aga in st lia b ility  f o r  dam ages caused by 
prom isee 's civ il neg ligence o r  w illfu l m iscon­
duct was to  p ro r id e  rem ed ies fo r  a ll wronged 
|>ersons, as opposed to  on ly  governm enta l 
indem nitees. A S  -l5 .-i5 .900.
J . C o n tra c t s  <5=205

E x cu lp a to ry  c lause that lim its  liab ility 
fo r  p a rty 's  “ neg ligen t acts, e r ro rs , o r  om is­
sion s”  shou ld  be construed  to  lim it liab ility  
fo r  neg lig en t ac ts , e r r o r s  o r  om issions only, 
and c lau se th e re fo re  app lies to b reaches o f  
con trac t and fid u c ia ry  d u ty  on ly  in so fa r as 
b reaches a re  n eg lig en t

S e e  p u b lic a t io n  W o rd s  an d  Ph ra se s  
fu r  o d ic r  ju d ic ia l c o n s tru c t io n s  and  dcf< 
in i l iu m .

5. M u n ic ip a l C o rp o ra t io n s  c= 250
T r ia l cou rt c o rre c t ly  ru led  that lim itation 

o f  lia b ility  c lau se in con trac t between city 
and eng in ee ring  firm , lim iting  lia b ility  fu r 
party'B “ neg lig en t acts, e r r o r s , o r  om issions," 
app lied  to  b reaches o f  con trac t and fiduciary 
du ty , hu t on ly  In so fa r as b reaches w e re neg li­
gent.

6 . C o n tra c t s  © = I2 9 { | )
L ia b ility  fo r  know ing o r  bad faith 

b reaches o f  con trac t can neve r be lim ited.
7. In d e m n ity  ©=3

S ta tu te  g en e ra lly  rend e rin g  void con­
tra c tu a l p rov is ions pu rjso rting  to “ indem nify " 
p rom isee  against lia b ility  fo r  dam ages caused 
by p rom isee 's s o le  neg ligence o r  w illfu l mis­
conduct p roh ib its  lim ita tion  o f  liab ility  claus-


