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H O USE CS FOR CS FO R SENATE BILL NO. 100(JUD)

IN  T H E  L E G IS L A T U R E  O F TH E STA TE O F  A L A SK A

T W E N T Y -FIR ST  LEG ISLA TU R E - FIRST SESSIO N

BY THE HOUSE JUDICIARY COMMITTEE

Offered:
Referred:

Sponsor/s): SENATE JUDICIARY COMMITTEE BY REQUEST
A BELL

FO R AN ACT ENTITLED

"An Act relating to services o f representation for indigent persons and to the

paym ent by indigent persons for legal services and related costs."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF A LASK A:

* Section 1. A S 18.85.100(a) is am ended to read:

(a) A n ind igen t person  w ho is under form al charge o f  hav ing  co m m itted  a 

serious crim e and the crim e has been the subject o f an initial appearance o r  subsequen t 

p roceeding , o r is being  deta ined  under a conviction o f  a  serious c rim e, o r  is on 

probation o r  parole, o r is en titled  to representation under the A laska [S U P R E M E  

CO U R T] D elinquency  o r  C h ild  in N eed  o f  A id R ules, o r is de ta ined  u n d e r an  o rder 

issued under A S 18.15.120 - 18.15.149, or against w hom  com m itm ent p roceed ings fo r 

m ental illness have been in itiated, is entitled (1) to be represented, in connection  w ith 

the crim e o r  p roceed ing , at the level and to the extent required under the United  

States C onstitution and the Constitution o f the State o f  A laska [B Y  A N  
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A T T O R N E Y  IS E N T IT L E D ;] and (2) to be provided w ith the necessary  serv ices and 

facilities o f  this represen ta tion , including investigation  and o th er p rep a ra tio n , at the 

level and to the extent required under the United States C onstitution and the 

Constitution o f the State o f A laska.

* Sec. 2. AS 18.85.120(c) is am ended  to  read:

(c) The [U PO N  T H E  PER SO N 'S  C O N V IC T IO N , T H E ] court m ay  en te r a 

ju d g m en t that a  person  fo r w hom  counsel is appoin ted  pay  fo r  se rv ices  o f 

representation and court costs in a criminal proceeding or in a proceeding under the 

Alaska Delinquency R ules. [E N FO R C E M E N T  O F  A  JU D G M E N T  U N D E R  T H IS  

SU B SEC TIO N  M A Y  B E  ST A Y E D  B Y  TH E  T R IA L  C O U R T  O R  T H E  A P P E L L A T E  

C O U R T  D U R IN G  T H E  P E N D E N C Y  O F  A N  A P P E A L  O F  T H E  P E R S O N 'S  

C O N V IC T IO N .] U pon  a  show ing  o f  financial hardship , the co u rt (1) shall a llow  a 

person  subject to a ju d g m en t en te red  under this subsection  to m ake pay m en ts  under 

a paym ent schedule; and (2) shall allow  a person subject to a ju d g m en t en te red  under 

this subsection to petition  the court a t any tim e for rem ission, reduction , o r deferral o f  

only the unpaid portion o f  the judgm en t [; A N D  (3) M A Y  R E M IT  O R  R E D U C E  TH E 

B A L A N C E  O W IN G  O N  T H E  JU D G M E N T  O R  C H A N G E  T H E  M E T H O D  O F 

P A Y M E N T  IF  T H E  P A Y M E N T  W O U L D  IM PO SE  M A N IF E S T  H A R D S H IP  O N  

T H E PER SO N  O R  T H E  PE R SO N 'S IM M ED IA TE FA M ILY ]. Paym ents m ade under 

this subsection  shall be paid  into the state general fund.

* Sec. 3. AS 18.85.120 is am ended  by adding  a  new subsection  to read:

(e) Judgm ents en tered  under (c) o f this section shall be im posed in accordance 

w ith rules adopted  by the suprem e court, in consultation w ith the P ub lic  D efender 

A gency and the office  o f  public advocacy, that establish schedules setting  the costs for 

the serv ices o f  represen tation  and court costs fo r trial and appella te  courts . T he 

schedules shall be rev iew ed  at least biennially  and, w hen appropria te , ad justed  to 

reflect changes in the costs for services o f representation and court costs. A trial court 

schedule m ust include provisions to im pose additional costs in cases w here paid expert 

w itnesses are ca lled  on b eh a lf  o f  the defendant.

* Sec. 4. AS 47 .12 .120(e) is am ended  to read:

(e) Except to the extent that court costs are actually paid by a person
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against whom a judgm ent for court costs has been entered under AS 12.85.120. 

the [TH E] departm en t shall pay all court costs incurred  in all p ro ceed in g s in 

connection  w ith the adjudication o f delinquency under this chapter, includ ing  hearings 

that resu lt in the re lease  o f  the m inor.
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B a rb a ra  J o  C O O P E R , A p p e lla n t , 
v.

S T A T E  o f  A la sk a , A ppe lle e .

In  re  R . J . M ., a  M in o r.

C h ris top h e r K . C O O P E R , A pp e lla n t , 
v.

B a rb a ra  J o  C O O P E R , A ppe lle e .
N os . 4906 , 4970 .

Suprem e C ou rt o f  A la ska .
Dec. 24 , 1981.

M other and fa th e r appealed from  o r ­
ders entered by the S up e rio r C ou rt , Th ird  
Jud ic ia l D istric t, A nchorage , S . J . Bucka lew  
and V ictor D . C a rlson , J J . ,  re fu s in g  to 
aw ard  costs o r  fees to  e ith e r p a rty  in child 
in need o f  a id p roceed ing , d ism issing fa ­
th e r ’s petition fo r  m od ifica tion  o f  child cus­
tod y , and aw ard ing  m othe r fu l l costs and 
fees requested against fa th e r  in child custo­
dy proceeding. The Sup rem e C ou rt, Con­
no r, J ., held th a t: (1 ) m other's m otion fo r  
costs and a tto rn e y  fees in ch ild  in need o f 
aid proceeding was p rop e r ly  denied ; (2 ) 
even assum ing th a t ju d g e  hud au th o rity  to 
g ra n t  m othe r’s m otion to  d ism iss fa the r's  
petition  fo r  m od ifica tion  o f  custody , which 
m otion had been p rev iou s ly  denied by an­
o th e r judge to  whom  case was assigned fo r  
m otions, it was e r ro r  to dism iss petition 
"w ith  p re jud ice"; and (3 ) t r ia l cou rt abused 
its discretion in custody proceed ing in 
aw ard ing  m othe r costs and a tto rn e y  fees 
rep resen ting  c a rry -o ve r o f  sub stan tia l por­
tion o f costs and fees in cu rred  in child in 
need o f aid proceeding.

A ffirm ed  in p a rt, reve rsed in p a r t  and 
remanded.

1. C osts  c=> 173 (1 )
General au th o rity  to m ake costs and 

a tto rn ey  fee aw ards de rives from  sta tu te  
gove rn ing  costs a llow ed  p re va ilin g  pa rty . 
A S 09.60.010,

2. In fa n ts  c = 2 0 5
C ou rt has pow er to appo in t counsel, at 

pub lic expense , to  rep resen t m ino r o r  pm 
ents, in ce rta in  situa tions , in child in lived 

o f  a id  proceedings. A S  47 .10 .010 e t sn | 
47 .10 .050 ; C h ild ren ’s P rocedu re  R u le  15(ii)
3 . In fa n ts  ©=212

N e ith e r civil ru le  g ove rn in g  aw ard  nl 
a tto rn e y  fe e s  to p re va ilin g  p a rty  in actum 
seek ing  recove ry  o f  m oney ju dgm en t inn 

s ta tu te  gove rn in g  aw ard  o f  a tto rn e y  fee . 
d u rin g  pendency o f  d ivo rce o r  annulm ent 
action app lies to actions governed by chil 
d re n ’s ru les. A S  09 .55 .200 , 47 .10 .010 et seq . 
R u les C iv .P roe ., R u le  82 ; C h ild ren ’s Pm re  
du re  R u le  1(b ).
4. In fa n ts  c=>212

M other's m otion f o r  costs and attorney 
fees in child in need o f  aid proceed ing w;e. 
p rop e r ly  denied. A S  09 .55 .200 , 47 .10 .010 et 
seq .; Ru les C iv .P roe ., R u le  82 ; Child ren's 
P rocedu re  R u le  1(b).
5. In fa n ts  ©=>212

P a re n t who success fu lly  challenge;, 
child in need o f  aid petition  is not a "public 
in te re st li t ig a n t"  en tit led  to  aw ard  o f  cost-, 
and a tto rn e y  fees. A S  47 .10 .010 e t seq 

See publication W ords and Phrases 
fo r  o ther jud ic ia l constructions and 
definitions.

6. In fa n t s  ©=212
A ny bene fit to  pub lic as re su lt o f  moth 

cr's cha llenge to s ta te ’s child in need o f  aid 
pe tition  was too a ttenua ted  to  ju s t i fy  
aw ard  o f  costs and fees on such basis. AS 
47 .10 .010 e t seq.
7. P a re n t  and  C h ild  © = 2 (1 6 )

A ssum ing th a t ju d g e  had au th o rity  I<> 
g ra n t  m other's m otion to dism iss fa the r's  
pe tition  fo r  m od ifica tion  o f  custody a fte r 
a n o th e r ju d g e , to whom  case was assigned 
fo r  m otions, had denied m other's m otion, it 
was e r ro r  to dism iss petition  “ w ith p ro ju  
d ice ." AS 09.55 .205.
8. In fa n ts  © = 19 .3 (5 )

S ta tu te  au th o riz in g  c ou rt to  m od ify  m 
vacate o rd e r fo r  custody o f  o r  v isita tion 
w ith m inor child d u rin g  m in o rity  o f  child 
prec ludes supe rio r c ou rt from  deny ing  nm
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tion fo r  change in custody "w ith  p re jud ice ." 
A S  09.55.205.

9. Infants «= 19.3(5)
Motion to  m od ify  custody may be made 

a t any  time du ring  m in o rity  o f  child and 
supe rio r cou rt has ob lig a tion  to consider 
such request. A S  09 .55 .205.

10. Infants e= 19.3(5)
Cou rt m ay deny any p a rtic u la r request 

fo r  m odification o f custody so long  as it 
does not abuse its d iscretion in doing so, but 
it  cannot preclude fu tu re  requests fo r  
change in custody. A S  09 .55 .205.

11. Infants «= 19.3(5)
M odification o f  custody m ust g en e ra lly  

rest upon some substan tia l change in c ir ­
cumstances. A S  09 .55 .205.

12. Infants 0=19.3(4)
Parties' re la t iv e  econom ic situa tions 

and earn ing  powers a re  re le v an t to d e te r­
m ining w hether to  o rd e r aw ard  o f  a tto rn ey  
fees in custody proceeding.

13. Infants e= 19.3(4)
Facto rs to  be considered in de te rm in ing  

whether to aw ard  a tto rn e y  fees in custody 
proceeding a re  w he the r equa l am oun t o f 
fees has been expended by pa rties , w hether 
equal am ount o f  tim e and e f f o r t  has been 
expended and w he the r p a rty  can p la in ly  be 
designated as p re va ilin g  p a rty .

14. Infants «= 19.3(4)
Decision w hethe r to m ake aw ard  o f  

a tto rn ey  fees in custody proceed ing is com ­
m itted to  sound d iscre tion  o f  tr ia l court.

15. Parent and Child <3=2(16)
T ria l cou rt abused its d iscretion in cus­

tody proceeding in aw ard ing  m othe r a tto r ­
ney fees which rep resen ted  c a rry -o v e r o f  
substantia l po rtion  o f  costs and fees in­
curred by her in ch ild  in need o f aid p ro ­
ceeding. A S  47 .10 .010 e t seq.
* Van Hoomlssen and Taylor, Superior Court 

Judges, sitting by assignment made pursuant to 
article IV, section 16 of the Constitution of 
Alaska.

16. Infants c= 19.3(4)
In  m ak ing  award o f a tto rn ey  fees in 

custody proceeding, c ou rt is lim ited to m ak­
ing aw ard  to enab le o th e r p a rty  to p rose­
cute o r  de fend  “ the ac tion ." AS 09 .55 .- 
2 0 0 (a )(1 ); Ru les C iv .P roe ., R u le  82 (a )(1 ).
17. Infants c= 19.3(4)

Ph ra se  " th e  action " in provisions au ­
th o riz in g  lim ited award o f  a tto rn ey  fees to  
enab le o th e r pa rty  to prosecute o r de fend 
" th e  ac tion ”  necessarily re fe rs  to case in 
which the aw ard  is m ade and does not 
au thorize  aw ards fo r  costs o r fees incurred 
in any  o th e r action, no m a tte r how c lose ly 
re la ted  issues m ight be. A S  09 .55 .200 (a )(1 ); 
Ru les C iv .P roe ., Ru le 8 2 (a )(1 ).

See publication W ords and Phrases 
for o th e r judicial constructions and 
definitions.

W ayne An thony Ross, Anchorage, fo r  ap- 
pe llan t-appe llee  B a rb a ra  Cooper.

D avid T. LeB lond , Asst. A tty . Gen., A n ­
chorage, and A vrum  M. Gross, A tty . Gen., 
Juneau , fo r  ap|*ellee S ta te  o f  A laska.

Jeanne Ames R iley , gua rd ian  ad litem  fo r  
R . J . M.

Max F . G rucnberg , J r . , G ruenbcrg  & 
F ren z , Anchorage, fo r  appe llan t C h ris to ­
pher K . Cooper.

B e fo re  R A B IN O W IT Z , C. J ., CO N N O R , 
and M A T T H E W S , J.J., and G E R A L D  V A N  
H O O M ISSE N  and W A R R E N  W . T A Y LO R , 
Sup e rio r C ou rt Judges.*

O P IN IO N
C O N N O R . Justice.
These cases raise the issues o f  w hethe r 

the supe rio r cou rt e rred  in denying a p a ren t 
her costs and a tto rn e y ’s fees in a child in 
need o f  aid p roceed ing ,1 o r in aw ard ing  
sub s tan tia lly  the same costs and fees on a 
c a rry -o v e r basis in a subsequent custody 
proceeding.
I. S e e  AS 47.10; Alaska Rules of Children's

Proceedings.
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B a rb a ra  Jo  Cooper (now  T an n e r) and 
Ch ris topher K . Cooper were m arried  in F eb ­
ru a ry , 1974, and divorced in Jan u a ry , 1978. 
D u rin g  the ir m arriage  the coup le cared fo r  
th ree  child ren , tw o o f whom , R .J .M . and 
F .J .C ., were B a rb a ra  Tanner's n a tu ra l ch il­
d ren  by fo rm e r m arriages. O n ly  K .M .C . 
was a na tu ra l child o f  this m arriag e . The 
p a rtie s ’ pe tition fo r  d isso lu tion  o f  th e ir 
m arriage  stated that they  had agreed th a t 
custody o f  K .M .C . was to be w ith B a rb a ra  
T anne r, and th a t the fa th e r , C h ris tophe r 
C ooper, was to  have reasonab le  v is ita tion  
righ ts . The petition  was s ilen t as to  R .J .M . 
and F .J .C .

S ix  months a f t e r  the d isso lu tion , in Ju ly , 
1978, C h ristopher filed  a m otion in the supe­
r io r  cou rt seeking custody o f a ll th ree ch il­
d ren , a lleg ing  in pa rt th a t he was the "p sy ­
chological p a ren t"  o f  R .J .M , and F .J .C . 
C h ristopher made no fu r th e r  fi lin g s  in the 
custody action until J u ly , 1979, when he 
opposed B a rb a ra ’s m otion to dismiss.

B e fo re  the custody action ac tu a lly  went 
fo rw a rd , however, R .J.M .'s circumstances 
changed. In  June , 1978, upon the recom ­
mendation o f  the A laska  C om m un ity  Men­
ta l H ea lth  C lin ic, B a rb a ra  ag reed  to  place 
R .J .M . in the A laska  P sych ia tric  In s titu te  
(A P I ) .  Subsequent to R .J .M .’s adm ission, 
the s t a f f  a t A P I advised B a rb a ra  th a t the 
d ispute between her and Ch ris tophe r ove r 
custody o f R .J .M . was d is tu rb ing  R .J .M .’s 
trea tm en t. The s ta f f  advised B a rb a ra  that 
R .J .M . should be insu lated from  th a t d is­
pute , and th a t the best means o f  accom­
p lish ing  this would be to m ake P..J.M . a 
w ard  o f  the s ta te  so th a t he could be placed 
in a tem po ra ry  fo s te r home. Accord ing to 
B a rb a ra , the A P I s t a f f  assured h e r th a t 
regain ing  custody o f  R .J .M . w ou ld be a 
sim ple m atte r. Based on these assurances, 
B a rb a ra  acquiesced and, in October, 1978, 
the state  fi le d  a petition  to  ad jud ica te  
R .J .M . a child in need o f  a id . See A S  
47 .10 .010 (a )(2 )(A ). S h o rt ly  th e re a fte r  the 
c ou rt entered an o rd e r g ra n t in g  the peti­
tion , based on Barbara 's acquiescence.
2. Findings of fact and conclusions of law were

entered July 27, 1979, specifying that custody

A pp rox im a te ly  fo u r  m onths la te r , in 
M arch , 1979, the state  fi le d  a notice o f  its 
in te n t lo  t ra n s fe r  custody o f  R .J .M . to 
C h ris tophe r. B a rb a ra  ob jected by fi lin g  a 
m otion  to  set aside the child m  need o f  aid 
ad jud ica tion , contend ing  th a t she m isunder­
stood the consequences o f  s tip u la tin g  to 
s ta te  custody o f  R .J .M . On the same day 
C h ris tophe r m oved to in te rvene , seek ing  to 
ob ta in  physica l custody o f  the child but 
le av in g  lega l custody o f  R .J .M . in the state . 
The cou rt a llow ed  C h ris tophe r’s pa rtic ipa ­
tion in the m a tte r, a lthough  appa ren tly  it 
did not a c tu a lly  ru le  on his in te rven tion  
m otion . A f t e r  an ev id en tia ry  h ea ring  on 
A p r i l 6, 1979, B a rb a ra ’s m otion was g ra n t­
ed , re tu rn in g  leg a l and physical custody o f 
R .J .M . to  her.

T h e re a fte r , on A p ril 10, 1979, the state 
fi le d  a new , o r  amended, petition  u rg ing 
ad jud ica tion  o f  R .J .M . as a  child in need o f 
a id . C h ris tophe r a lso partic ipated in this 
hearing . The hearing  on th a t pe tition  last­
ed tw en ty  days, and resu lted  in an o rd e r, on 
M ay 7, 1979, deny ing  the s ta te ’s pe tition .2 
B a rb a ra  m oved fo r  costs o f  $967.50 and 
a tto rn e y ’s fees o f  $15,507 .75 on the g round 
th a t she was the  p reva ilin g  p a rty . C h ris to ­
pher filed  a  cross m otion fo r  his costs o f 
$15 .00 and a tto rn e y ’s fees o f  $11,146.50. 
T he  cou rt ru led  against both m otions, re ­
fu s in g  to  aw a rd  costs o r  fees to  e ith e r p a r­
ty . B a rb a ra  appeals from  this decision.

F o llow in g  the conclusion o f  the child in 
need o f  aid proceeding, B a rb a ra  moved to 
d ism iss C h ris tophe r ’s J u ly , 1978, m otion fo r  
custody. She argued in p a rt th a t  res ju d i­
cata  and c o lla te ra l estoppe l precluded 
g ra n t in g  him custody o f  R .J .M . R .J .M .’s 
gua rd ian  ad litem  supported the m otion  to 
dism iss. C h ristopher's opposing p leadings 
s ta ted  th a t he no longe r sought custody o f 
R .J .M ., bu t ra th e r m ere ly  the im p lem en ta ­
tion o f  his rig h ts  o f  v is ita tion  rega rd ing  
R .J .M ., and the  o th er tw o ch ild ren , K .M .C . 
(h is n a tu ra l daugh te r) and F .J .C .

On Ju ly  26 , 1979, B a rb a ra  moved to  per­
em p to rily  d isqu a lify  Judge  Buckalew . 
Judge  C a rlson , appa ren tly  as acting  prasid-

of R.J.M. was with Barbara, and granting
Christopher reasonable visitation rights.
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ing judge , denied the m otion on the g round  
th a t Judge Bucka lew  had spent th ree  weeks 
on the re la ted  child in need o f  aid case. 
The next day  Judge Bucka lew , app a re n t ly  
ac 'ing  presid ing ju dg e  fo r  th a t day , vacated 
Judge Carlson 's o rd e r and assigned the case 
to  Judge R ip ley  fo r  m otions on ly . T h a t 
same day, J u ly  27, 1979, Judge  R ip ley  de ­
nied B a rb a ra 's  m otion to  dism iss and o r ­
dered the case to  go fo rw a rd  on the lim ited  
issue o f  C h ris tophe r’s v is ita tion  righ ts .

F o u r days la te r , on J u ly  31 , 1979, B a rb a ra  
renewed her m otion to  dism iss. The m em o­
randum  attached to th a t p lead ing  indicates 
tha t ne ithe r B a rb a ra  n o r h e r a tto rn e y  w ere  
aw are , a t th a t  tim e, o f  Judge  R ip le y ’s o rd e r 
deny ing the dism issal m otion . T h a t same 
day Judge C a rlson  g ran ted  B a rb a ra ’s m o­
tion , and lism issed the case w ith  p re jud ice . 
Ch ris topher appeals from  th is d ism issal.

A pp rox im a te ly  one week la te r , on A ugust 
S, 1979, B a rb a ra  m o'red in the custody p ro ­
ceeding (N o . 4970 ) f o r  cost® o f  $967 .50 and 
a tto rn e y ’s fees o f  $16 ,892 ,75 . A ll o f  these 
costs and a substan tia l p o rtion  o f  these fees 
w ere sought in the child in need o f aid 
proceeding. B a rb a ra ’s basic a rg um en t was 
th a t costs and fees shou ld  c a r ry  o ve r, be­
cause the issues and p ro o fs  in the child in 
need o f  aid action and in the custody action 
w ere "so  c lose ly  in te r re la te d "  as to  "be  
a lm ost to ta lly  ind is tingu ishab le " and , th e re ­
fo re , her costs and fees shou ld  be recove ra ­
ble pu rsuan t to  C iv il R u le  82. In  opposi­
tion , Ch ris topher a rg ued  th a t the costs and 
fees in the tw o cases w ere  sep a rab le , th a t 
the issue o f  costs and fees was res ju d ic a ta  
based on the court's den ia l o f  costs and fees
3. Barbara's original motion was treated by the 

parties as seeking fees against both Cooper and 
the state.

Apart from the general issue of whether 
costs and attorney's fees can be awarded ir. an 
AS 47.10 proceeding, there are subsidiary is­
sues of whether such fees are available against 
the state, as a sovereign, or against Christopher 
Cooper, as an alleged intcrvenor. Because we 
conclude that the superior court lacked power 
lo  award fees, we do not reach these specific 
issues.

4. Civil Rule 82(a) states, in part:

"(1) Unless the court, in its discretion, other­
wise directs, the following schedule of attor­
ney’s fees w ill be adhered to in fixing such

in the e a r lie r  action , th a t the re  was no 
ju risd ic tion  fo r  the cou rt to  aw ard costs o r  
fees from  the p rio r case, th a t C ivil R u le  82 
does not app ly  to d isso lu tion  actions, and 
th a t equ ity  did not requ ire  an aw ard  o f  
costs and fees. On Sep tem be r 14, 1979, the 
cou rt aw arded B a rb a ra  the fu l l costs and 
fees requested against Ch ristopher. C h ris­
topher appeals from  th is ru lin g .

A. Costs and Fees In  The Child In  Need 
o f A id P roceed ing

The f i r s t  issue we must address is w heth ­
e r the supe rio r cou rt has au th o rity  to  aw ard  
costs and fees in a child in need o f  aid 
proceeding, and, i f  so, w hethe r it abused its 
d iscretion in fa i lin g  to do so. On appeal 
B a rb a ra  presents seve ra l theories in suppo rt 
o f  her a rg um en t th a t the supe rio r cou rt 
should have awarded her costs and fees 
against both the s ta te  and C h ris tophe r.3

B a rb a ra ’s f i r s t  a rg um en t is th a t the cha r­
ac te r o f  the litig a tion  under A S 47 .10 (ch il­
dren in need o f  a id ) is s im ila r to th a t in 
adoption proceedings, see A S  20 .15 ; and in 
custody proceedings, see A S 09 .55 .205 ; and 
th a t since costs and a tto rn ey 's  fees a re  
a va ilab le  in those actions, see Adoption of 
V. M, C., 528 P .?d 788, 7 9 5 -9 6  (A la sk a  
1974); A S  09 .55 .20 0 (a )(1 ); th a t it  w ou ld , 
th e re fo re , be inconsistent to not a llow  costs 
and fees in a child in need o f  aid proceed­
ing. Thus she a rgues th a t C iv il R u le  82 ,4 o r 
AS 09 .55 .200 ,5 should app ly , and thn t the 
t r ia l cou rt e rred  in not aw ard ing  he r costs 
and fees.

fees for the party recovering any money 
judgment therein, as part of the costs in the 
action allowed by la w ...

Should no recovery be had, attorney's tees 
for the prevailing party may be fixed by the 
court as a part of the costs of the action, in 
its discretion, in a reasonable amount."

5. AS 09.55.200 states, in part:

"(a) During the pendency of the action (for 
divorce or annulment], the court may provide 
by order

( I)  that one spouse pay an amount o f mon­
ey as may be necessary to enable the other 
spouse lo prosecute or defend the action
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t B a rb a ra  concedes th a t ch ild ren ’s proceed­
ings under A S  47 .10 a re  governed by the 
R u le s  o f Ch ild ren's P rocedu re , see Ch il­
d re n ’s Ru le  1(b)® and th a t these ru les con­
ta in  no p rovision fo r  the aw ard  o f  a tto r ­
ney ’s fees. She a rgues, how ever, tha t C h il­
d ren ’s R u le  1 (d ) a llow s the supe rio r cou rt to 
u tilize  o th e r au thoriza tions fo r  such an 
aw ard . Ch ild ren ’s Ru le 1 (d ) states :

“Situations Not Covered by Rule. 
W here  no specific procedure is prescribed 
by these ru le s , the cou rt may proceed in 
any law fu l m anner, not inconsistent w ith 
ch ild ren ’s s ta tu tes o r  these ru les , which 
appears m ost like ly  to achieve the aims 
and purposes o f  such sta tu tes and these 
ru le s ."

Thus, B a rb a ra 's  a rg um en t is th a t the 
phrase "in  any law fu l m anner" encompasses 
C iv il R u le  82, o r , a lte rn a tiv e ly , A S  09.55.- 
200. The gua rd ian  ad litem  adopts these 
argum ents .

The state , on the o th e r hand, a rgues th a t 
g iven ou r ho ld ing  in Kodiak [Vestern Alas­
ka Airlines, Inc. v. Bob Harris Flying Ser­
vice, Inc., 592 P .2d  1200, 1 2 04 -0 5  (A la ska  
1979 ), to the e ffe c t th a t C iv il R u le  82 is 
inapp licab le to actions governed by the A p ­
p e lla te  Ru les, i t  would be inconsistent to 
now  app ly  C iv il R u le  82 to  actions governed 
by the Ch ild ren 's Ru les . F u rth e r , the state 
a rgues tha t the provision in C h ild ren ’s Ru le 
1 (d ) applies so le ly  to p rocedura l m atte rs 
and , it  asserts, since the aw ard o f  costs and 
a tto rn e y ’s fees is not a p rocedu ra l m atte r, 
subsection (d ) is inapp licab le. As regards 
A S  09.55 .200, the state  a rgues th a t the s ta t­
u te , by its own term s, applies solely du ring  
the pendency o f  a d ivorce o r annu lm ent 
action , ne ither o f  which a re  invo lved in case 
N o. 4906, which was a child in need o f  aid 
proceeding. F in a lly , it a rgues th a t the su­
p e rio r cou rt cannot aw ard  costs and fees 
excep t when the leg is la tu re , o r this cou rt by 
ru le  pursuant to  A S  09 .60 .010 , has dcter-
6. Children's Rule 1(b) states: "The procedure 

in children’s matters shall be governed by these 
rules."

7. The court does have the power to a p p o i n t  

counsel, at public expense, lo represent the
minor or the parents, in certain situations, in

mined to  a llow  such aw ard s. Sec State v 
Smith, 593 P .2d  625, 6 3 0 -3 1  (A la sk a  1979). 
Since no specific  a u th o r ity  ex is ts , it  asserts 
th a t the sup e rio r cou rt p ro p e r ly  denied B a r­
bara 's m otion  f o r  costs and fees. Christo 
phe r adop ts these a rgum en ts .

[ 1 - 4 ]  W e  a re  persuaded by the sta le 's 
a rgum en ts . T he  gene ra l a u th o r ity  to make 
costs and a tto rn ey 's  fees aw ard s derives 
from  A S  09 .60 .010 . Stepanov v. Gavrifa 
vich, 594 P .2d 30 , 37 (A la sk a  1979 ). Thai 
section sta te s :

"Costs allowed prevailing party. E x ­
cept as o th erw ise  p rovided by s ta tu te , the 
suprem e c ou rt sha ll de te rm ine  by ru le  or 
o rd e r w ha t costs, i f  any , inc lud ing  a tto r ­
ney fees, sh a ll be a llow ed  the p reva iling  
p a rty  in any case ."

T he re  is no s ta tu te  a u th o riz in g  such awards 
in child in need o f  aid p roceed ings, nor have 
we p rom u lga ted  any  ru le  o r  o rd e r au tho riz ­
ing  such an aw a rd .7 C iv il R u le  82  does not 
app ly  to actions gove rned  by the Children's 
R u le s , see e.g., Kodiak Western, 592 P.2<l sii 
1 2 0 4 -0 5 ; n o r is A S  09 .55 .200 applicab le 
Absent any  app licab le  au th o riza tion , the so 
p e rio r c ou rt p ro p e r ly  denied B a rb a ra ’s mu 
lion  fo r  costs and a tto rn ey 's  fees in Un- 
ch ild  in need o f  aid proceed ing .8

Th is re su lt  is supported  by s tron g  policy 
considera tions advanced by the sta te . Chi I 
d ren  in need o f  a id proceed ings a re  intend 
ed to  p rom ote  an im po rtan t pub lic interest 
the w e lfa re  o f  ch ild ren . E xp os ing  the s ta le  
to  costs and a tto rn e y ’s fees when a child i-> 
u lt im a te ly  de te rm ined  not to be in need o l 
aid w ou ld s ig n ific an tly  ch ill the s ta te ’s w ill 
ingness to  commence p ro tec tive  proceedings 
fo r  ch ild ren . Such a  re su lt  is inconsistent 
w ith  the pu rposes unde rly ing  ch ild ren ’s pro 
ceedings. A cco rd ing ly , we re je c t Barbara 's 
a rg um en t th a t the c ou rt e rred  in denying 
recompense fo r  h e r costs and fees.

child in need of aid proceedings. S e e  AS 47 
10.050; Children's Rule 15(a),

8. Given this resolution we decline to address 
the parties' arguments concerning who, undr-i 
Civil Rule 82, the prevailing party may haw- 
been in No. 490(3.
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As a lte rn a tiv e  g rounds f o r  re v e rsa l, B a r ­
ba ra  urges certa in  equ itab le  bases fo r  an 
aw ard , nam ely , th a t the s ta te ’s a lleg ed  bad 
fa ith  in the litiga tion  p iov ides a basis fo r  an 
aw ard  o f  costs and a tto rn e y ’s fees, o r  tha t 
she is en titled  to h e r expenses, on the 
ground  th a t the proceed ing was one " im ­
bued with the public in te re s t .’ ’ The  supe ri­
o r cou rt, however, sp ec ifica lly  re jec ted  a 
proposed find ing  th a t the s ta te  acted in bad 
fa ith  by m islead ing B a rb a ra  and , th e re fo re , 
the "bad fa ith ”  basis fo r  an aw ard  was 
inapp licab le on the facts.

[ 5 , 6 ]  N o r a re  we persuaded th a t  a p a r­
en t who successfu lly  cha llenges a child in 
need o f aid petition is a "pub lic  in te re st 
litig an t."  In  Anchorage v. McCabe, 568 
P.2d 986 (A la ska  1977 ), we a rt ic u la te d  th ree  
fa c to rs  which de te rm ine w he th e r a case is 
one in the public in te rest. These a re : f irs t , 
w hether the action e ffe c tu a te d  s tro n g  pub­
lic policies; second, w hethe r num erous peo­
ple received bene fits  from  the p la in ti f f 's  
litig a tion  success; and th ird , w he the r on ly  a 
p riva te  p a rty  could have been expected lo  
brin^, the action. Id. a t 991 . B a rb a ra  a r ­
gues the pub lic was bene fited  in th a t the 
s ta te  w ill no longe r “ rush in to  c ou rt"  w ith ­
ou t a b e tte r exam ina tion  o f  the ch ild ’s e x ­
isting fam ily  s itua tion . W e  d isag ree  w ith 
her basic a rgum en t. B a rb a ra  was seek ing  
lo  v indicate her own in te rests , as w e ll as 
those o f  R .J .M . A ny  b en e fit to  the pub lic 
as a  re su lt o f  h e r cha llenge to  the s ta te ’s 
petition is too a ttenu a ted  to  ju s t i fy  an 
aw ard  o f costs and fees on this basis.

T here is no a u th o r ity  f o r  an aw ard  o f  
a tto rn e y ’s fees in a  child in need o f  aid 
p roceeding and thus the su p e rio r c ou rt ’s 
den ia l o f costs in No. 49 06  is a ff irm e d .

B . The Custody D ispu te
1. D ism issal W ith  P re jud ice
The f i r s t  issue in C h ris top h e r ’s appeal is 

w hethe r the supe rio r c ou rt e rred  in d ism iss­
ing  "w ith  p re jud ice " his p e tition  fo r  m od ifi­
cation  o f custody. Judge R ip le y , lo  whom 
the case was assigned fo r  m otions , denied 
B a rb a ra 's  motion to d ism iss C h ris top h e r ’s 
nc tition  and o rdered  the case to proceed on

the question o f  v is ita tion . Subsequently , 
Judge  Carlson dismissed the petition w ith 
pre jud ice .

[7 ] The o rd e r o f  dism issal and the set­
tin g  in which it was en tered  were qu ite  
ir re g u la r . Ch ristopher, however, does not 
cha llenge Judge C a rlson ’s au th o rity  to  have 
g ran ted  the motion. R a th e r, he a ttacks the 
"w ith  p re jud ice " provision. Even assum ing 
th a t Judge Carlson had such au th o rity , we 
hold th a t it was e r ro r  to dismiss the pe tition  
w ith  prejudice.

A S  09 .55 .205 c lea rly  contem p lates th a t 
p a r lie s  may seek m odification o f  custody o r  
v is ita tion  o rders. T ha t section sta te s , in 
p a rt:

" In  an action fo r  d ivo rce o r  fo r  legal 
separa tion  the cou rt m ay, . . .  d u rin g  the 
pendency o f  the action, o r  a t the fin a l 
hearing  or at any time thereafter during 
the minority o f the child o f the marriage, 
m ake an o rd e r fo r  the custody o f  o r  v isi­
ta tion  w ith the m inor child which may 
seem  necessary o r  p roper and may at any 
time modify or vacate the order." (em ­
phasis added).
[8 - 1 1 ]  W e th ink this section precludes a 

sup e rio r cou rt from  deny ing  a m otion fo r  a 
change in custody “ with p re jud ice ." A mo­
tion to  m od ify  custody may be made a t  any 
tim e du ring  the m ino rity  o f  the ch ild  in­
vo lved , and the supe rio r cou rt has an ob li­
g a tion  to consider such a request. See Dei- 
verl v. Oscira, 628 P .2d 575, 578 (A la sk a  
1981 ); Sherry v. Sherry, 622 P.2d 960 , 965 
(A la s k a  1981). The cou rt m ay, o f  course , 
deny any p a rtic u la r request fo r  m od ifica ­
tion  so long as it does not abuse its d iscre­
tion in doing so. B u t it cannot prec lude 
fu tu re  requests fo r  a change in custody. 
Sherry, 622 P.2d a t 965. O f course, m od ifi­
cation  must g ene ra lly  rest upon some sub­
s tan tia l change in circumstances. Deivert, 
628 P .2d at 577 -7 8 . The o rd e r d ism issing 
the m odification motion w ith p re jud ice  is 
reversed . W e note th a t no ju risd ic tion a l 
issue is raised in this case as both pa rtie s 
and the child s till reside in A laska .
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2. Costs and Fees In  The Custody D is­
pute

Christopher's o th e r a rg um en t on appeal is 
th a t the supe rio r cou rt e rred  in aw ard ing  
B a rb a ra  her costs o f  $967 .50 and a tto rney 's 
fees o f $16,892 .75 in the custody proceeding. 
H e points out th a t the aw ard  c le a r ly  encom ­
passes the costs and fees in cu rred  by B a r ­
b a ra  in h e r defense o f  the child in need o f 
aid petition , and a rgues th a t the c a rry -o ve r 
was e rro r  on g rounds: (a ) th a t the denia l o f  
costs and fees in No. 4906 was the " law  o f 
the case”  and th e re fo re  p recluded the sub­
sequent aw ard ; o r  (b ) th a t the den ia l in No, 
4906 is res ju d ic a ta  o r c o lla te ra lly  estops the 
subsequent aw ard ; o r (c ) th a t the cou rt 
ahused its d iscretion , under A S 09.55 .- 
2 0 0 (a )(1 ), in aw ard ing  any costs and fees. 
B a rb a ra , on the o th e r hand, a rgues th a t the 
issues in the tw o proceedings w ere in te r­
w oven , and th e re fo re  asks us to  hold that 
the costs and fees in the ch ild ren ’s proceed­
ing "ca rried  o v e r"  to the custody action and 
a re  authorized by e ith e r A S  09 .55 .20 0 (a )(1 ) 
o r  C iv il Ru le  82.

[1 2 -1 4 ] W e have p rev ious ly  held that in 
d ivorce o r d isso lu tion actions a tto rn e y ’s fees 
a re  not to be aw arded so le ly  on the basis o f  
which pa rty  is regarded as the p reva iling  
p a rty . Johnson v. Johnson, 564 P.2d 71, 
7 6 -7 7  (A la ska  1977 ); Burrell v. Burrell, 537 
P .2d  1, 6 (A la sk a  1975). The p a rtie s ’ re la ­
tive  economic s ituations and e a rn in g  powers
9. The sole authority Barbara relies on is the 

following language from U n i t e d  S l a t e s  v. E q u i ­

t a b l e  T r u s t  C o . ,  283 U.S. 738, 51 S.Ct. 639, 75 
L.Ed. 1379 (1931):

"The district court apparently included some 
[fees from] services in other litigation . . ,  
But the circuit court of appeals excluded 
them, and we think Its action was right. The 
nature of the other litigation was such that It 
could neither disturb the prosecution of this 
suit nor affect the outcome."

283 U.S. at 7-16, 51 S.Ct. at 642, 75 L.Ed. at 
1385.

Drawing on this language, she argues that: 
"The clear negative inference of this holding 
is that where the nature of another litigation 
Is such that it could dis'urb the prosecution 
of a subsequent suit or affect its outcome, 
legal services rendered in said other litigation 
might properly be allowed as attorney's fees 
in the subsequent suit."

a re  re lev an t to  de te rm in ing  w he the r to o r ­
d e r an aw ard  o f  a tto rn e y ’s fe e s , Johnson, 
564 P .2d a t 7 6 ; Burrell, 537 P .2d  a t 7. 
F u r th e r  fa c to rs  to  be considered in this 
con tex t a re  w he th e r an equa l am oun t o f 
fees has been expended by the pa rties, and 
w he the r an equa l am oun t o f  tim e and e f­
fo r t  has been expended . Johnson, 564 P.2d 
a t  7 6 -7 7 . A lth ough  o fte n  th e re  is no p a r ly  
w ho can p la in ly  be designated as the pre­
va ilin g  p a rty , in o th e r cases, such as the 
presen t one, one p a rty  c le a r ly  has prevailed 
and th a t fa c to r  too m ay be weighed in the 
balance. F in a lly , the decision o f  w hethe r to 
m ake any aw ard  is com m itted  to  the sound 
discretion o f  the t r ia l cou rt. Id.

[1 5 ] The sup e rio r cou rt in th is case did 
not specify its  reasons f o r  aw a rd in g  B a r­
ba ra  a il the costs and fees she sought. 
E ven  so, in aw a rd in g  h e r a to ta l o f  $17,-
860 .25 , we conclude th a t it  abused its discre­
tion . B a rb a ra  concedes th a t this aw ard  
am oun ts to  a c a rry -o v e r o f  a  substan tia l 
p o rtion  o f  the costs and fees in cu rred  in the 
child in need o f  a id  p roceed ing . In  tha t 
proceed ing she requested a  to ta l o f  $16,-
475 .25 . The d iffe re n ce  between th a t fig u re  
and the aw ard  in the custody proceed ing is 
$1 ,385 .00 ; th is fig u re  re f le c ts  B a rb a ra ’s ac­
tu a l costs and a tto rn ey 's  fees in the custody 
proceeding. W e can fin d  no au th o r ity  fo r  
the c a rry -o ve r o f  the costs and fees o f  the 
e a r lie r  p roceed ing ,9 n o r do  we accept B a r-

She then argues that the litigation in I n  r e  R .  J .  

M . ,  the child in need of aid proceeding, "clearly 
disturbed the prosecution of this action and 
clearly affected its outcome" in that the prior 
action vested custody in her, and had the effect 
of changing Christopher's original petition from 
one for custody to one for visitation. W e disa­
gree with the proffered negative inference and, 
in any case, with Barbara’s analysis. The child 
in need of aid proceeding involved a custody 
dispute, as it regarded R.J.M., between Barbara 
and the state. The custody proceeding, on the 
other hand, involved a custody dispute between 
Barbara and Christopher, and extended lo 
R.J.M., F.J.C., and K.M.C. Barbara’s success 
against the state did not per se preclude Chris­
topher's success in the custody proceeding. In 
the former, the central issue was whether Bar­
bara was a fit and suitable parent. S e e  AS 
47.10. In the latter, however, the issue is 
broader: which parent should have custody in 
light of the child's best interests. S e e  AS 09.-
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ba ra ’s a rgum en t th a t such an aw ard  is 
"p rop e r and ju s t i f ia b le ”  on policy g iounds.

[1 6 ,1 7 ]  In  m aking the aw ard  o f  a t to r ­
ney ’s fees the cou rt is lim ited to  m aking  an 
aw ard  to enab le the o th e r spouse to p rose­
cute o r defend “ the action .”  See AS 09 .55 .- 
2 0 0 (a )(1 ); C iv il R u le  82 (a )(1 ). The phrase 
“ the action" necessarily re fe rs  to  the case in 
which the aw ard is made. I t  p la in ly  does 
not au thorize  aw ards fo r  costs o r fees in ­
cu rred  in any o th e r action , such as a child in 
need o f  aid proceeding, no m a tte r how 
c lose ly  re la ted  the issues m igh t be. A bsent 
such an au thoriza tion  the aw ard  cannot 
stand . F u rth e r , a llow ing  such a  c a rry -o ve r 
w ou ld have the e ffe c t o f  m ak ing  C h ris to ­
phe r liab le  fo r  B a rb a ra 's  de fense o f  li t ig a ­
tion commenced by the state . N o tw ith ­
stand ing  the evidence th a t the s ta te  in tend ­
ed to  e ven tu a lly  place R .J .M . w ith C h ris to ­
phe r, th ”  s ta te  in itia ted and prosecuted the 
action . G iven C h ris tophe r’s lim ited  ro le  in 
the proceedings,10 it w ou ld be m an ife s t ly  
u n ju s t to hold him liab le  fo r  B a rb a ra ’s de ­
fense costs and fees. Ch ris topher, a t m ost, 
can be o rdered  to  pay th a t am oun t which 
was necessary fo r  B a rb a ra  to de fend  in case 
No. 4970 , the continued d isso lu tion  and cus­
tody action between those two parties. T he  
aw ard  o f  costs and a tto rney 's  fees in No. 
4970 is vacated and the case is rem anded 
fo r  the supe rio r cou rt to  exercise its d iscre ­
tion in de te rm in ing  w hat aw ard  o f  costs 
and fees, i f  any, to  m ake to  B a rb a ra  11 fo r  
h e r de fense in No. 4970.

A F F IR M E D  in pa rt, R E V E R S E D  in 
p a rt, and R E M A N D E D .

B U R K E  and CO M PTO N , J J ., not p a rtic i­
pating .

55.205. It is possible that Barbara can be a fit 
parent yet that a child's b e s t  interests compel 
that custody be placed In Christopher. Even if 
the interrelation between the issues was com­
plete, the award of costs and fees must still rest 
upon some statute, court rule, or recognized 
rule of equity, not on inferences from language 
in tin unrelated decision from another jurisdic­
tion.

10. The court did not officially grant Christo­
pher’s motion to intervene, although it did al­
low him to participate in the proceeding. Even 
so, he did not Initiate or prosecute the action.

G eorge  G a ry  F A R N S W O R T H  and S and ra  
K a y  F a rn sw o rth , A ppe llan ts ,

v.
H . J . S T E IN E R , P e rs o n a l R ep resen ta tive  

o f  the E s ta te  o f  M ichae l R . S te ine r, 
Deceased , A ppe llee .

N o . 5345.

Sup rem e C ou rt o f  A la s k ..

Dec. 24, 1981.

P la in t i f f  won a ju r y  verd ict in personal 
in ju ry  su it. B e fo re  t r ia l, de fendan t had 
made an o f f e r  o f ju dgm en t pu rsuant to  
C iv il R u le  68 , which de fendan t re jected. 
Since the Superio r C ou rt, F ou rth  Judicial 
D is tric t, F a irbanks , W a rren  W . T ay lo r, J ., 
found de fendant's o f fe r  to have been in 
excess o f  p la in t i f f ’s recovery , it awarded 
de fendan t costs and a tto rn ey  fees from  the 
tim e o f his o f fe r  th rough the date o f  v e r­
dict. U pon an appeal and cross appeal, the 
Sup rem e C ou rt, 601 P .2d 266, a ffirm ed  as to 
a ll m a tte rs  except the aw ard o f  a tto rn ey  
fees and in terest, and remanded fo r  recom ­
puta tion  o f  those aw ards. On rem and, the 
Superio r C ou rt, T ay lo r, J ., entered a ju d g ­
m ent from  which p la in t i f f appealed, ob jec t­
ing to the court's denia l o f  postjudgm ent 
in te re st d u rin g  the pendency o f  his in itia l 
appeal. T he  Supreme C ou rt, Bu rke , J ., held 
th a t: (1 ) inclusion o f  p re judgm ent in te rest 
as Ru le  68 “ costs" to be denied p la in t i f f 
o f fe re e  was incorrect; ra th e r, since pre-

His participation was limited; he did not testify 
or offer any witnesses.

11. W e reject Christopher's arguments that the 
denial of fees In the child in need of aid pro­
ceeding precludes an award of fees, under theo­
ries of the "law of the case," res judicata, or 
collateral estoppel, In a dissolution action. The 
two actions are distinct and, further, as we 
have ruled today, fees are unavailable as a 
matter of law in the former but statutorily 
authorized in the latter. Logically, therefore, a 
denial of fees in the former can in no manner 
compel the same result in the latter proceeding.
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Re: CSSB 100 (An Act relating to  the payment by indigent persons for legal services 
and related costs.)

The A laska Civil lib e rtie s  Union is a non-profit, non-partisan organization 
dedicated to preserving and defending the principles o f  individual liberty guaranteed in 
the U.S. Bill o f  Rights and in the A laska Constitution. We urge you not to pass SB 100 
out o f  the House Judiciary C om m ittee, because it in trn g es  the right to counsel 
guaranteed by the Sixth A m endm ent and Article 1, Section 1 1 o f  the Alaska Constitution.

Senate Bill 100 actually requires the court to order a person for whom counsel is 
appointed to repay court costs and legal service fees regardless o f  w hether the person is 
convicted o f  a crime! Only after this judgm ent has been entered does any opportunity to 
demonstrate financial hardship arise, bu t SB 100 does not guarantee such a hearing. SB 
100 does not explicitly provide the defendant with notice and opportunity to  be heard on 
the issue o f  financial hardship, nor does it provide any standards for the court to  apply in 
making that determination. Perhaps the most offensive elem ent o f  SB 100 is its 
application to people who are w rongly haled into court in the first place, arc found not 
guilty, or for whom  the charges are ultim ately dropped by the State. SB 100 will have 
the effect o f  coercing indigent people into plea bargaining or waiving their right to 
counsel, even if  they are innocent, for fear o f  going bankrupt and putting their families 
out on the street i f  they try to defend themselv ;s.

The landm ark Supreme C ourt ruling vhich established the fundam ental right o f  
indigent people accused o f  crim es to have court-appointed counsel provided for their 
defense is Gideon v. Wuinwright, 372 US 335 (1963). The Court based its ruling on the 
Sixth A m endm ent’s guarantee o f  counsel and observed that reason, logic and 
fundam ental fairness require that any person haled into court by the governm ent m ust be 
afforded the opportunity to be represented by counsel. Senate Bill 100 flies in the face of 
the spirit o f  Gideon v. Wainwriglu by treating court-appointed counsel as a luxury which 
must be bought rather than as a necessity or a fundamental right.

It is true that eleven years later, the Supreme Court upheld a recoupm ent form ula 
which conditioned probation on repaym ent to the state o f  the costs o f  a free legal defense, 
where the defendant had in fact gained a subsequent ability to pay. Fuller v. Oregon, 417 
US 40 (1974). However, it was critical in that case that the defendant had at least been 
convicted o f  a crime! In Fuller, the defendant tried to make the reverse argum ent o f  what 
we are m aking to you today. Mr. Fuller argued that it was an Equal Protection violation
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to require him to repay his legal fees as a condition o f  probation when defendants who 
were acquitted were not required to reim burse the state for the costs o f  their defense. Not 
only did the Suprem e Court reject Mr. Fuller’s argum ent that th is constituted invidious 
discrim ination, but the Court actually lauded the decision o f  the Oregon legislature to 
exem pt innocent people from the repayment obligation as an “effort to achieve elem ental 
fairness” in the judicial system, duller, 417 US at 50.

In defense o f  the Oregon legislature’s lim itation o f  the repaym ent obligation to 
only those people who have ultimately been found guilty o f  a crim e, the Court wrote, “A 
defendant whose trial ends without conviction or whose conviction is overturned on 
appeal has been seriously imposed upon by society without any conclusive dem onstration 
that he is crim inally culpable. His life has been interrupted and subjected to  great stress, 
and he may have incurred financial hardship through loss o f  jo b  or potential working 
hours. His reputation may have been greatly dam aged.” Fuller, 417 US at 50. Thus, 
whilr the state may dem and repayment from convicted people who can later afford to pay 
(under a theory o f  retribution), the state has no justification for dem anding paym ent from 
people who are wrongfully haled into court in the first place or w ho ultimately are found 
not guilty o f  the crim e with which they are charged. SB 100, how ever, w ould add insult 
to injury by forcing the court to enter a judgment against people whose only “cnm e” is 
not being able to afford an attorney.

The defendant in l:uller was in fac' convicted o f  a crim e, as we have pointed out. 
The Suprem e C ourt has not been faced with a case in which an indigent person w ho was 
acquitted challenged such a recoupment statute. I -ikewise, to  our know ledge, no Court o f 
Appeals has been faced with such a case. However, the dicta in Fuller cited above 
clearly indicate that the state’s interest is much weaker and the liberty interest o f  the 
individual is m uch stronger where the defendant is acquitted o f  all charges.

In fact, a group o f  acquitted indigent defendants successfully challenged the 
statute passed by the Oregon legislature after Fuller, and the statute was struck down on 
the grounds that the statute impermissibly chilled indigent defendants’ exercise o f  their 
Sixth A m endm ent right to counsel and that it violated the due process clause. Filch v. 
Helshuw, 581 F.Supp 273 (1984). Although District Judge Fanner did not issue a  broad 
ruling in Filch that a recoupment statute is per se unconstitutional when applied to 
acquitted defendants, the particular defects in the Oregon statute which w ere found to 
violate the Sixth A m endm ent are also present in the schem e proposed by SB 100. In 
striking down the statute, Judge Panner pointed out that “ [djespite the constitutional 
success o f  O regon’s recoupm ent form ula for convicted defendants, the Oregon 
Legislature enacted (the statute in question] in 1979 with none o f  the safeguards 
approved in Fuller . . Fitch, 581 F.Supp. at 276. The m issing huller safeguards Judge 
Panner was referring to which are also lacking in SL 100 are: (1.) restriction o f  
repayment requirem ents to only convicted defendants, (2.) specific standards for courts to 
apply in determ ining whether a defendant is able to pay, and (3.) assurance that a 
defendant unable to make payments m ay demonstrate that the default was not attributable 
to an intentional refusal to obey the order o f  the court or due to bad faith on his part. Id. 
This last point is supported by Section 5*6.2 o f  the A.B.A. Standards for Criminal Justice,
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which recom m ends that payment be sought only where defendants have m ade fraudulent 
representations concerning indigency in order to obtain free counsel. The com m entary to 
the Standard states that reim bursement requirem ents “may serve to  discourage defendants 
from exercising their right to counsel,” Am erican Criminal Procedure: Cases and 
Com m entary (4 Ed ). Ed. By Stephen A. Saltzburg and Daniel J. Capra, (St. Paul, W est 
Publishing Co., 1992), P. 636.

The A laska Constitution generally has been interpreted to provide greater 
protections for civil liberties than the U.S. Constitution. The Alaska Suprem e C ourt has 
held that the due process clause o f  the Alaska Constitution guarantees the right to counsel 
not only in crim inal cases but in som e civil cases as well, such as: child custody cases 
[/■'lores v. Flores, 598 P.2d 893 (A laska 1979)]; civil contem pt proceedings [Flores, 598 
P.2d at 895, citing Oiion v. Zaborac, 525 P.2d 587 (A laska 1974)]; and paternity suits 
[Flores, 598 P.2d at 895, citing Reynolds v. Kimmons, 569 P.2d 799 (A laska 1977)]. It is 
true that the A laska Supreme Court has upheld Rule 39 recoupm ent in the case o f  
convicted indigent defendants. State v. Albert, 899 P.2d 103 (A laska 1995). However, 
there appears to  be no case exactly on point in Alaska with respect to recoupm ent from 
acq u itted  defendants, and SB 100 does not provide the safeguards approved in Fuller 
which the Fitch court deemed to be essentia!. The AkCLU believes that in the case o f 
acquitted defendants, Article 1, Section 11 would be interpreted to provide at least the 
sam e level o f  protection for the right to counsel as the Sixth A m endm ent under which the 
Oregon recoupm ent statute was struck down in Filch. The Alaska Supreme Court has 
stated, “ [W ]e are under a duty to develop additional constitutional rights and privileges 
under our Alaska Constitution if  we find such fundamental rights and privileges to be 
w ithin the intention and spirit o f  our local constitutional language and to be necessary for 
the kind o f  civilized life and ordered liberty' which is at the core o f  our constitutional 
heritage.” Raker v. City of Fairbanks, 471 P.2d 386, 401-402 (A laska 1970) (extending 
the constitutional right to a ju ry  trial).

W e therefore urge the House Judiciary Com m ittee to  kill SB 100 in comm ittee. 
Please feel free to  call me at (907) 258-0044 if  you wish to discuss this m atter further. 
Thank you for your careful consideration.

AkCLU Position Paper on SB J 00
Page 3 o f3



A L A S K A  R U L E S O F  C O U R T

year in which the defendant qualifies fo r a dividend 
until the judgment is paid in fu ll.

(B )  Defendant may oppose entry o f  judgment by 
filing a written opposition within 10 days a fte r the 
date o f  notice, as defined in C rim ina l Rule 32 .3 (c ), 
o f  the court's intent to enter judgment. The opposi­
tion shall specifica lly set out the grounds fo r  oppos­
ing entry o f  judgment. The prosecuting authority 
may oppose the amount o f  the judgment by filing a 
written opposition within the same deadline.

(C ) I f  no opposition is filed within the time 
specified in section 3 9 (c ) (1 ) (B ) . the c lerk shall enter 
judgment against defendant fo r the amount shown in 
the notice. I f  a t mely opposition is filed, the court 
may set the matter fo r a hearing and shall have 
authority to enter the judgment.

<D) The judgment must be in writing. A copy o f  
the judgment shall be mailed to defendant's address 
o f  record. The judgment sha ll bear interest at the rate 
specified in AS 0 9 .3 0 .0 7 0 (a ) from  the date judgment 
is entered.

(2 ) Collection.
(A ) The judgment has the same force and effect 

as a judgment in a c iv il action in fa vo r o f  the prose­
cuting authority and is subject to execution.

(B )  A ll proceedings to enforce the judgment shall 
be in accordance with the statutes and court rules 
applicable to c iv il judgments. The judgment is not 
enforceable by contempt. Payment o f  the judgment 
may not be made a condition o f  a defendant's proba­
tion, Defau lt o r fa ilu re to pay the judgment may not 
affect o r reduce the rendering o f  services on appeal 
o r any other phase o f  a defendant's case in any way. 
A defendant does not have a right to be represented 
by appointed counsel in connection with proceedings 
under subparagraph 39 (c ) o r any proceedings to 
collect the judgment.

(C ) Upon showing o f  financial hardship, the 
court sha ll a llow  a defendant subject to a judgment 
under this ru le to make payments under a repayment 
schedule. A defendant may petition the court at any 
time fo r rem ission, reduction o r deferra l o f  the un­
paid portion o f  the judgment. The court may remit o r 
reduce the balance ow ing on the judgment o r  change 
the method o f  payment i f  the payment would impose 
manifest hardship on the defendant o r defendant's 
immediate fam ily .

(D ) Notwithstanding section 3 9 (c )(2 ) (B ) . a defen­
dant may be held in contempt fo r  failing to comply 
with an order under this ru le to apply fo r a perma­
nent fund dividend.

(3 ) Appeal.
(A ) I f  defendant appeals the conviction, en fo rce­

ment o f  the judgment may be stayed by the trial 
court o r the appellate court upon such terms as the 
court deems proper.

(B )  I f  defendant's conv ic tion  is reversed, the 
c lerk shall vacate the judgm ent and o rd er the prose­
cuting authority to repay a ll sums paid in satisfaction 
o f  the judgment, p lus interest at the rate specified in 
AS 0 9 .3 0 .0 7 0 (a ).

(d ) Schedu le  o f  C osts . The fo llow ing  schedules 
govern the assessment o f  costs o f appointed counsel 
under paragraph 3 9 (c ). I f  a defendant is convicted o f  
more than one o ffense  in a sing le dispositive court 
proceeding, costs sha ll be based on the most serious 
o ffense o f  which the defendant is convicted. I f  a 
defendant is otherw ise convicted o f  more than one 
offense, costs sha ll be separately assessed fo r  each 
conviction. F o r good cause shown, the court may 
waive the schedule o f  costs and assess fees up to the 
actual cost o f  appointed counse l, including actual 
expenses.
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