


Alaska State Legislature

House of Representatives 
H o u s e  J u d ic ia ry  C o m m i t t e e

S p o n s o r  S t a t e m e n t

HJR 29 - E n d orsin g  S.253 and the d iv is io n  o f  the N in th  Circuit Court o f  A p p ea ls

T h e  U n i t e d  S ta te s  C o u r t  o f  A p p e a l s  for th e  N i n t h  C irc u i t  e n c o m p a s s e s  n in e  s ta te s  a n d  
t w o  t e r r i to r ie s :  A la s k a ,  A r iz o n a ,  C a l ifo rn ia ,  H a w a i i ,  Id a h o ,  M o n ta n a ,  N e v a d a ,  O r e g o n ,  
W a s h i n g t o n ,  G u a m ,  a n d  the  N o r t h e r n  M a r ia n a  Is la n d s .  T h e  c i r c u i t  c o n ta in s  n e a r l y  14 
m i l l i o n  s q u a r e  m ile s  a n d  50 m il l ion  p e o p le ,  a n d  is th e  la rg e s t  U S  c o u r t  o f  a p p e a l s  b y  
a n y  m e a s u r e .

H JR  29 e n d o r s e s  S.253, in t r o d u c e d  b y  S e n a to r s  F r a n k  M u r k o w s k i  a n d  S la d e  G o r to n ,  
w h i c h  p r o p o s e s  to  d iv id e  th e  n in th  c irc u i t  in to  t h r e e  re g io n a l  d iv is io n s  a n d  a  f o u r th  
c i r c u i t  d iv i s io n .  T h e  s ta te s  o f  A la sk a ,  Id a h o ,  M o n ta n a ,  O r e g o n ,  a n d  W a s h i n g t o n  w o u l d  
b e  in  o n e  o f  t h e  r e g io n a l  d iv is io n s .

S.253 p r o p o s e s  to  a d o p t  th e  r e c o m m e n d a t io n s  o f  a c o n g re s s io n a l ly  m a n d a t e d  
c o m m is s i o n ,  c h a i r e d  b y  r e t i re d  S u p r e m e  C o u r t  Jus tice  B y ron  R. W h ite .  T h e  c o m m is s io n  
h a s  a d d r e s s e d  m a n y  o f  th e  s h o r tc o m in g s  o f  t h e  p r e s e n t  N in th  C i r c u i t  C o u r t .  T h e  
d iv i s i o n  o f  th e  C o u r t  o f  A p p e a l s  for th e  N i n t h  C i r c u i t  in to  r e g io n s  w o u l d  b e n e f i t  A la s k a  
b y  p r o v i d i n g  s p e e d i e r  a n d  m o re  c o n s is te n t  r u l i n g s  b y  th e  ju r i s t  w h o  h a v e  g r e a t e r  
f a m i l i a r i ty  w i t h  th e  soc ia l ,  g e o g ra p h ic a l ,  p o l i t ica l ,  a n d  e c o n o m ic  life in  A la s k a .

T h e  l e g i s l a t u r e  s h o u l d  s u p p o r t  S.253 b e c a u s e  th e  n in th  c ircu it  is s im p l y  to o  l a rg e  to  
r e s p o n d  to  th e  n e e d s  o f  A laska .
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S 253 IS IS  

(Star Print)

I (Xilli C O N G R E S S  

1st Session 

S. 253

To provide for the reorganization o f  the Ninth Circuit Court o f  Appeals, and for other purposes.

IN THE SEN A TE OF THE U NITED  STATES  

January 19,1999

Mr. M U R K O W S K I  (for h im self and Mr. G O R T O N ) introduced the following bill; which was read twice 
and referred to the Com m ittee on the Judiciary

A BILL

To provide for the reorganization o f  the Ninth Circuit Court o f  Appeals, and for other purposes.

Be it enacted by the Senate and House o f Representatives o f the United States o f America in 
Congress assembled,

SECTION 1. SHORT TITLE.

This A ct m ay be cited as the 'Federa l  Ninth Circuit Reorganization Act o f  1999’.

SEC. 2. DIVISIONAL ORGANIZATION OF THE COURT OF APPEALS FOR THE 
NINTH CIRCUIT.

(a) R E G IO N A L  DIV ISIO N S- Effective 180 days after the date o f  enactment of this Act. the United 
States C ourt  o f  Appeals for the Ninth Circuit shall be organized into 3 regional divisions designated 
as the N orthern  Division, the M iddle  Division, and the Southern Division, and a nonregional 
d ivision designated as the Circuit Division.

(b) R E V IE W  O F  DECISIO N S-

(1) N O N A P P L IC A T IO N  O F  SE C T IO N  1294- Section 1294 of title 28, United States Code, 
shall not apply to the Ninth C ircuit Court o f  Appeals. The review o f  district court decisions 
shall be governed as provided in this subsection.

(2) R E V IE W - Except as provided in sections 1292(c), 1292(d), and 1295 o f  title 28, United 
States Code, once the court is organized into divisions, appeals from reviewable decisions of 
the district and territorial courts located within the Ninth Circuit shall be taken to the regional
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div is ions  o f  the Ninth Circuit Court o f  Appeals as follows:

(A) Appeals from the districts o f  Alaska, Idaho, Montana, Oregon. Eastern Washington, 
and Western W ashington shall be taken to the Northern Division.

(B) Appeals from the districts of Eastern California, Northern California, Guam, 
Hawaii, Nevada, and the Northern Mariana Islands shall be taken to the Middle 
Division.

(C) Appeals from the districts of Arizona, Central California, and Southern California 
shall be taken to the Southern Division.

(D) Appeals from the Tax Court, petitions to enforce the orders o f  administrative 
agencies, and other proceedings within the court o f  appeals 'jurisdiction that do not 
involve review of district court actions shall be filed in the court o f  appeals and 
assigned to the division dial would have jurisdiction over the matter if the division were 
a separate court of appeals.

(3) A SSIG N M E N T  OF JU D G E S - Each regional division shall include from 7 to 11 judges of 
the court o f  appeals in active status. A majority o f  the judges assigned to each division shall 
reside within the judicial districts that are within the division’s jurisdiction as specified in 
paragraph (2), except that judges m ay be assigned to serve for specified, staggered terms o f  3 
years  or more, in a division in which they do not reside. Such judges shall be assigned at 
random , by means determined by the court, in such numbers as necessary to enable the 
divisions to function effectively. Judges in senior status may be assigned to regional divisions 
in accordance with policies adopted by the court o f  appeals. Any judge assigned to 1 division 
m ay be assigned by the ch ie f  judge  of the circuit for temporary duty in another division as 
necessary  to enable the divisions to function effectively.

(4) PR ESID IN G  JU D G ES- Section 45 o f  title 28, United States Code, shall govern the 
designation o f  the presiding ju d g e  o f  each regional division as though the division were a 
court  o f  appeals, except that the judge  serving as chief judge o f  the circuit may not at the same 
time serve as presiding judge  o f  a  regional division, and that only judges resident within, and 
assigned to, the division shall be eligible to serve as presiding judge o f  that division.

(5) PA N ELS- Panels o f  a division may sit to hear and decide cases at any place within the 
jud ic ia l  districts of the division, as specified by a majority of the judges o f  the division. The 
d ivisions shall be governed by the Federal Rules of Appellate Procedure and by local rules and 
internal operating procedures adopted by the court of appeals. The divisions may not adopt 
their own local rules or internal operating procedures. The decisions o f  1 regional division 
shall not be regarded as binding precedents in the other regional divisions.

(c) C IR C U IT  DIVISION-

(1) IN G E N ER A L- In addition to the 3 regional divisions specified under subsection (a), the 
N inth  Circuit Court o f  Appeals shall establish a Circuit Division composed o f  the ch ie f  judge 
o f  the circuit and 12 other circuit judges in active status, chosen by lot in equal num bers from 
each regional division. Except for the chief judge of the circuit, who shall serve ex officio, 
ju d g es  on the Circuit Division shall serve nonrenewable, staggered terms o f  3 years each. 
One-third of the judges initially selected by lot shall serve terms of 1 year each, one-third shall



serve  terms o f  2 years each, and one-third shall serve terms o f  3 years each. Thereafter  all 
judges shall serve terms o f  3 years each. If a judge on the Circuit Division is disqualified or 
o therw ise  unable to serve in a particular case, the presiding judge  of the regional division to 
w hich that judge is assigned shall randomly select a judge from the division to serve in the 
p lace o f  the unavailable judge.

(2) JU R IS D IC T IO N -T h e  Circuit Division shall have jurisdiction to review, and to affirm, 
reverse, or modify any final decision rendered in any of the court's divisions that conflicts on 
an issue o f  law with a decision in another division o f  the court. The exercise o f  such 
ju risd ic tion  shall be within the discretion o f  the Circuit Division and may be invoked by 
application for review by a party to the case, setting forth succinctly the issue o f  law as to 
w hich  there is a conflict in the decisions o f  2 or more divisions. The Circuit Division may 
rev iew  the decision of a panel within a division only if en banc review o f  the decision has 
been  sought and denied by the division.

(3) PR O C E D U R E S- The Circuit Division shall consider and decide cases through procedures 
adop ted  by the court o f  appeals for the expeditious and inexpensive conduct o f  the division's 
business. The Circuit Division shall not function through panels. The Circuit D ivision shall 
dec ide  issues o f  law on the basis o f  the opinions, briefs, and records in the conflicting 
decis ions  under review, unless the Circuit Division determines that special c ircum stances 
m ake  additional briefing or oral argument necessary.

(4) EN B A N C  PR O CEED IN G S- Section 46  o f  title 28, United States Code, shall apply to 
each  regional division o f  the Ninth Circuit Court o f  Appeals as though the d ivision were the 
cou rt  o f  appeals. Section 46(c) o f  title 28, United States Code, authorizing hearings or 
rehearings en banc, shall be applicable only to the regional divisions o f  the court and not to 
the court o f  appeals as a whole. After a d iv is iom l plan is in effect, the court o f  appeals shall 
not order any hearing o r rehearing en banc, and the authorization for a limited en banc

v p rocedure  under section 6 o f  Public Law 95-486 (92 Stat. 1633), shall not apply  to the Ninth 
Circuit. An en banc proceeding ordered before the divisional plan is in effect m ay be heard 
and  determ ined in accordance with applicable rules of appellate procedure.

(d) C L E R K S  A N D  EM PLO Y EES- Section 711 o f  title 2S, United Slates Code, shall apply to the 
Ninth C ircuit  Court o f  Appeals, except the clerk of the Ninth Circuit Court o f  Appeals  m ay maintain 
an office  or offices in each regional division o f  the court to provide services o f  the clerk 's office for 
that division.

(e) S T U D Y  O F  EFFECTIV EN ESS- The Federal Judicial Center shall conduct a s tudy o f  the 
effectiveness and efficiency o f  the divisions in the Ninth Circuit Court of Appeals. N o  later than 8 
years afte r  the effective date o f  this Act, the Federal Judicial Center shall submit to the Judicial 
C onference  o f  the United States a report sum m arizing the activities o f  the divisions, including the 
C ircuit D ivision, and evaluating the effectiveness and efficiency of the divisional structure. The 
Judicial Conference  shall submit recom m endations to Congress concerning the divisional structure 
and whet.ier  the structure should be continued with or without modification.

SEC. 2. ASSIGNMENT OF JUDGES; PANELS; EN BANC PROCEEDINGS; 
DIVISIONS; QUORUM.

(a) IN G E N E R A L - Section 46 o f  title 28, United States Code, is amended to read as follows:
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the ch ie f  ju d g e  o f  that court certifies that there is an emergency including, but not limited to, the 
unavailability o f  a judge  o f  the court because of illness. A court may provide by rule for the 
disposition o f  appeals through panels consisting o f  2 judges, both o f  whom shall be judges of the 
court. Panels o f  the court shall sit at times and places and hear the cases and controversies assigned 
as the court directs. The United States Court o f Appeals for the Federal Circuit shall determine by 
rule a procedure for the rotation o f  judges  from panel-to-panel to ensure that all o f  the judges  sit on a 
representative cross section o f  the cases heard and, notwithstanding the first sentence o f  this 
subsection, m ay determine by rule the number of judges, not less than 2, w ho constitute a panel.

' ( c )  Notwithstanding subsection (b), a majority o f  the judges  o f  a court o f  appeals not organized into 
d ivisions as provided in subsection (d) who are in regular active service may order a hearing or 
rehearing before the court en banc. A court en banc shall consist o f  all circuit judges  in regular 
active service, except that any senior circuit judge o f  the circuit shall be eligible to participate, at that 
judge 's  election and upon designation and assignment pursuant to section 294(c) and the rules o f  the 
circuit, as a m em ber o f  an en banc court reviewing a decision o f  a panel o f  which such judge was a 
m em ber.

'(d )(1 )  A court of appeals having more than 15 authorized judgeships may organize itself into 2 or 
m ore adjudicative divisions, with each judge o f  the court assigned to a specific division, either for a 
specified term o f  years or indefinitely. The court's docket shall be allocated am ong the divisions in 
accordance with a plan adopted by the court, and each division shall have exclusive appellate 
ju risd ic tion  over the appeals assigned to it. The presiding

judge o f  each division shall be determ ined  from among the judges  o f  the division in active status as though 
the division were the court o f  appeals, except the chief judge  of the circuit shall not serve at the sam e time 
as the presid ing judge  of a division.

' ( 2 )  W hen  organizing itself into divisions, a court of appeals shall establish a circuit division, 
consisting o f  the ch ie f  judge  and additional circuit judges  in active status, selected in accordance 
with rules adopted by the court, so as to make an odd num ber o f  judges but not m ore  than 13.

'(3 )  The circuit division shali have jurisdiction to review, and to affirm, reverse, o r modify any final 
decision rendered in any of the court’s divisions that conflicts on an issue o f  law with a decision in 
ano ther  division o f  the court. T he  exercise  o f  such jurisdiction shall be within the discretion of the 
circuit division and m ay be invoked by application for review by a party to the case, setting forth 
succinctly the issue o f  law as to w hich there is a conflict in the decisions o f  2 or more divisions. The 
circuit division may review the decision o f  a panel within a division only if en banc review o f  the 
decision has been sought and denied by the division.

' (4 )  The circuit division shall consider  and decide cases through procedures adopted by the court o f 
appeals for the expeditious and inexpensive conduct o f  the circuit division's business. The circuit 
division shall not function through panels. The circuit division shall decide issues o f  law on the basis
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o f  the opinions, briefs, and records in the conflicting decisions under review, unless the division 
determ ines  that special circumstances make additional briefing or oral argum ent necessary.

' ( e )  Th is  section shall apply to each division of a court that is organized into d ivisions as though the 
division were the court of appeals. Subsection (c), authorizing hearings or rehearings en banc, shall 
be applicable only to the divisions o f  the court and not to the court of appeals as a whole, and the 
authorization for a limited en banc procedure under section 6 o f  Public Law 95-486 (92 Stat. 1633). 
shall not apply in that court. After a divisional plan is in effect, the court of appeals shall not order 
any hearing or rehearing en banc, but an en banc proceeding already ordered m ay be heard and 
determ ined  in accordance with applicable rules o f  appellate procedure.

'( f )  A  m ajority o f  the num ber o f  judges authorized to constitute a court, a d ivision, or a panel there "T 
shall constitute a quorum.'.

(b) T E C H N IC A L  A N D C O N FO R M IN G  A M EN D M EN T- The table o f  sections for chapter 3 o f  title 
28, U nited  States Code, is amended by amending the item relating to section 46  to read as follows:

'4 6 .  Assignment o f  judges; panels; en banc proceedings; divisions; quorum .’.

(c) M O N IT O R IN G  IM PLEM EN TA TIO N - The Federal Judicial Center shall m onitor the 
im plem entation o f  section 46 o f  title 28, United States Code (as amended by this section) for 8 years 
fo llowing the date of enactm ent o f  this Act and report to the Judicial Conference such information as 
the C en ter  determines relevant or that the Conference requests to enable the Judicial Conference to 
assess the effectiveness and efficiency o f  this section.

SEC. 3. DISTRICT COURT APPELLATE PANELS.

(a) IN G E N E R A L - Chapter 5 of title 28, United States Code, is amended by adding after section 144 
the following:

'Sec. 145. D istrict Court Appellate Panels

' ( a )  T he  judicial council o f  each circuit may establish a district court appellate panel service 
com posed  o f  district judges o f  the circuit, in either active or senior status, who are assigned by the 
judicia l council to hear and determine appeals in accordance with subsection (b). Judges assigned to 
the district court appellate panel service may continue to perform other judicial duties.

' ( b )  An appeal heard under this section shall be heard by a panel composed o f  2 district judges 
assigned to the district court appellate panel service, and 1 circuit judge as designated by the chief 
judge  o f  the circuit. The circuit judge shall preside. A district judge serving on an appellate panel 
shall not participate in the review of decisions o f  the district court to which the judge has been 
appointed. The clerk of the court o f appeals shall serve as the clerk o f  the district court appellate 
panels. A district court appellate panel may sit at any place within the circuit, pursuant to rules 
p rom ulgated  by the judicial council, to hear and decide cases, for the convenience o f  parties and 
counsel.

' ( c )  In establishing a district court appellate panel service, the judicial council shall specify the 
categories or types of cases over which district court appellate panels shall have appellate 
jurisdiction. In such cases specified by the judicial council as appropriate for assignm ent to district 
court appellate  panels, and notwithstanding sections 1291 and 1292, the appellate panel shall nave
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exclusive  jurisdiction over  district court decisions and may exercise all o f  the au thority  otherwise 
vested in the court o f  appeals  under sections 1291, 1292, 1651. and 2106. A district court appellate 
panel may transfer a ease  within its jurisdiction to the court o f  appeals if the panel de term ines  that 
d isposition  of the case involves a question of law that should be determined by the court o f  appeals. 
T he  court o f  appeals shall thereupon assum e jurisdiction over the case for all purposes.

'( d )  Final decisions o f  district court appellate panels may be reviewed by the court  o f  appeals, in its 
discretion. A party seeking review  shall file a petition for leave to appeal in the court o f  appeals, 
which that court may grant o r  deny in its discretion. If a court o f  appeals is o rgan ized  into 
adjudicative divisions, review o f  a district court appellate panel decision shall be in the division to 
w hich an appeal would have been taken from the district court had there been no district court 
appellate  panel.

' ( e )  Procedures governing review  in district court appellate panels and the d iscre tionary  review of 
such panels in the court o f  appeals  shall be in accordance with rules prom ulgated by the court of 
appeals.

'( f )  A fter a judicial council o f  a c ircuit makes an order establishing a district court  appellate  panel 
service, the ch ief  judge  o f  die circuit m ay request the Chief Justice o f  the United  States to assign ! 
o r m ore  district judges  from another  circuit to serve on a district court appellate panel, if the chief 
ju d g e  determines there is a need for such judges. The C hief  Justice may thereupon designate  and 
assign such judges  for this purpose .1.

(b) T E C H N IC A L  A N D  C O N F O R M IN G  A M E N D M E N T - The table o f  sections for chap ter  5 of title 
28, U nited  States Code, is am ended  by adding after the item relating to section 144 the following:

'  145. District court appellate  panels.’.

(c) M O N IT O R IN G  IM P L E M E N T A T IO N - The Federal Judicial Center shall m on ito r  the 
im plem entation o f  section 145 o f  title 28, United States C ode (as added by this section) for 8 years 
fo llow ing  the date o f  enactm ent o f  this Act and report to the Judicial Conference such  information as 
the C en te r  determines relevant or that the Conference requests to enable the C onference  to assess the 
effectiveness and efficiency o f  this section.

END
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S.253
SP O N S O R : Sen M inkow ski. Frank 11. (introduced 01/19/99)

R E L A T E D  BILLS: S. 186 

SU M M A RY :

(AS IN T R O D U C E D )

Federal Ninth  Circuit Reorganization Act o f  1999 - Organizes the United States Court o f  Appeals  for the 
Ninth C ircuit into three regional divisions, designated as the Northern, Middle, and Southern Divisions, 
and a nonregional Circuit Division. M akes provisions o f  the Federal judicial code regarding circuits in 
w hich dec is ions  are reviewable inapplicable to the Ninth Circuit, with such review instead governed by 
this Act.

Directs that appeals  from: (1) the districts o f  Alaska, Idaho, M ontana, Oregon, Eastern W ashington, and 
W estern  W ash ing ton  be taken to the Northern Division; (2) the districts o f  Eastern California, Northern 
California, G uam , Hawaii, Nevada, and the Northern M ariana Islands be taken to the M iddle  Division; (3) 
the districts o f  Arizona, Central California, and Southern California be taken to the Southern Division; and
(4) the Tax  Court, petitions to enforce the orders of administrative agencies, and specified other 
p roceed ings befiled in the court o f appeals and assigned to the division that would have jurisdiction if the 
d ivision w ere a  separate court o f  appeals.

A llow s ju d g e s  to be assigned: (1) to serve for specified, staggered terms o f  three years or more in a 
division in w hich they do not reside: and (2) at random, by m eans determined by the court, in such 
num bers  as necessary  to enable the divisions to function effectively.

Directs the N in th  Circuit to establish a Circuit Division which shall have jurisdiction to review, and to 
affirm, reverse, or modify, any final decision rendered in any o f  the court's divisions that conflicts on an 
issue o f  law with a decision in another division of the court.

Requires: ( I) the Federal Judicial Center to study the effectiveness and efficiency of the Ninth Circuit 
divisions, and report to the Judicial Conference o f  the United States; and (2) the Judicial Conference to 
subm it recom m endations  to the Congress.

(Sec. 2) R ew rites  provisions regarding the assignment o f  judges  to direct a court of appeals or any regional 
d ivision thereo f  to consider and decide cases and controversies through three judge panels, at least two of 
w hom  shall be  judges  of the court, with exceptions. Directs the United States Court o f  Appeals for the 
Federal C ircu it  to determine a procedure for the rotation o f  judges.

(Sec. 3) A m ends  the judicial code to authorize the judicial council o f  each circuit to establish a district 
court appellate  panel service. Directs the judicial council to specify the categories or types o f  cases over 
w hich such panels  shall have appellate jurisdiction.

D irects  the Federal Judicial Center to m onitor the implementation under this section and to report to the
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