


(a) Except as provided in (c) of this section, the Alaska Judicial Council shall collect and evaluate 

information relating to the compromise or other resolution of all civil litigation. The information shall be 

collected on a form developed by the council for that purpose and must include

(1) the case name and file number;

(2) a general description of the claims being settled;

(3) if the cai is reso'ved by way of settlement,

(A) the gross dollar amount of the settlement;

(B) to w h o m  the settlement was paid;

(C) the dollar amount of advanced costs and attorney fees that wer; deducted from the gross dollar 

amount of the settlement before disbursement to the claimant;

(D) the net amount actually disbursed to the claimant;

(E) the total costs and attorney fees paid by or owed by all parties; and

(F) any nonmonetary terms, including whether the attorney fees incurred by the claimant were based 

on a contingent fee agreement or upon an hourly rate: if a contingent fee was paid, the percentage of the 

total settlement represented by the fee must be included: or, if an hourly rate, the hourly rate paid:

(4) if the case is resolved by dismissal, summary judgment, trial, or otherwise.

(A) the gross dollar amount of the judgment;

(B) the amount of attorney fees irded and to which party;

(C) the amount of costs awarded and to which party;

(D) the net amount, after deduction of (B) and (C) of this paragraph, for which the prevailing party has 

judgment;

(E) the dollar amount of advanced costs and attorney fees that were deducted from the gross dollar 

amount of the judgment before distribution to the claimant;

(F) the total costs and attorney fees paid by defending parties: and

(G) any nonmonetary terms, including whether the attorney fees incurred by the claimant were based 
on a contingent fee agreement or upon an hourly rate; if a contingent fee was paid, the percentage of the 
total settlement represented by the fee must be included; or, if an hourly rate, the hourly rate paid.

(b) The information received by the council under (a) of this section is confidential. This restriction
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does not prevent the disclosure of summaries and statistics in a manner that does not allow the 
identification of particular cases or parties.

(c) The requirements of (a) of this section do not apply to the following tvpes of cases:

(I) divorce and dissolution:

12) adoption, custody, support, visitation, and emancipation of children:

(3) children-in-need-of-aid cases under AS 47.10 or delinquent minors eases under 47.12:

(4) domestic violence protective orders under A S  18.66.100 - 18.66.1 SO:

(5) estate, guardianship, and trust cases filed under A S  13;

(6) small claims under AS 22.15.040 .
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the ju dg e  w ho  is ass igned the ca se is not av a i lab le  
and the app l ica t ion  co nce rn s  a s t ipu la t ion  o r  uncoii- 
icsted mo tion : a pe ti t ion for em e rg en cy  d om es t ic  
violence in junc t ion : a motion  lo r  tem po ra ry  re s t ra in ­
ing o rde r  o r  o i l ie r em e rg ency  m o tion ; f indings, 
judgments and o rde rs  based upon d ec is io n s  p rev io u s ­
ly announced  by lhe j u d g e  ass igned  to the ca se : o r  
oilier m a ile rs  when  lhe app l ica t ion  is p re sen ted  to 
the pres id ing ju d g e ,  o r  in the p re s id ing  j u d g e 's  
absence, to any o the r  ava i lab le  ju d g e  w ith in  the 
state, upon good  cau se  shown.

(e) C o n t i n u a n c e s . *
(1) All ca se s  set fo r trial shall be hea rd  on the 

date set un le ss  the s am e  arc c o n t in u ed  by o rd e r  o f  
the court for cau se  shown. T h e  p re s id ing  ju d g e  o f  a 
judicial d is tr ic t m ay  requ ire  that a v is i t ing  o r  p ro tern 
judge obta in app rova l  from the p re s id ing  ju d g e  
before g ran ting  any  con t inuan ce  o f  trial .

(2) Un less  o th e rw ise  pe rm it ted  by the court, 
application for the co n t in u an ce  o f  the trial o f  the 
case shall be m ad e  to the cou r t at least five day s  
before the da te set for trial. T h e  ap p l ica t ion  must be 
supported by the aff idav it o f  the app l ic an t  se tt ing 
forth all reason s for the con t inuance .  I f  su ch  ca se  is 
not tried upon the day set, the cour t in its d isc re t ion  
may impose such  terms as it sees  tit. and  in add i t ion  
may require the paym en t o f  ju ry  fees and  o th e r  costs 
by the party at whose  reques t the co n t in u an c e  has 
been made.

(3) W hen pa rt ie s  arc p resen t in co u r t  and ready 
for trial on the day  set fo r  trial, but th e i r  c a se  is not 
reached on that day. they will re ta in th e i r  re la tive 
position on the c a lenda r  and on the n ex t  op en  trial 
day they will be en ti l lcd  to p rec ed en ce  o v e r  ca se s  set 
for trial on the la s t -m en t ion ed  day.
(Adopted by SC O  5 O c to b e r  9. 1959: am end ed  by 
SCO 36 ef fec t iv e  M ay  8, 1961; by SC O  44 ef fec t iv e  
February 26, 1962: by SC O  193 e f fec t iv e  N o v em b e r  
I, 1974; by SC O  229 e f fec t iv e  J anua ry  I, 1976; bv 
SCO 393 e f fec t iv e  Janua ry  2. 1980: by SC O  710 
effective S ep tem be r  15. 1986: by SCO  717 e f fec tive 
Sep tember 15. 1986: bv SC O  766 e f f e c t iv e  March 
15. 1987: bv SC O  894’ e f fec t iv e  Ju lv  15. 1988: bv 
SCO 1153 e f fec t iv e  Ju ly 15. 1994: by S C O  1172 
effective July 15, 1995: and  bv SCO  1279 ef fec t ive 
July 31. 1997)
‘ E D IT O R ’S N O T E :  Sub sec t ion  t e ) (3) o f  A la ska  
Civil r  de 40 is he reby su sp end ed  for the A ncho rag e  
trial courts until fu r the r  notice. T he  p re s id ing  ju d g e  
shall d e te rm ine app rop r ia te  a l te rn a t ive  ca lenda r in g  
procedures.
Note : In 1997 the leg is la tu re  en a c te d  AS 
18.16.0301c). wh ich  requ ired  the cou r t  to hold a 
hearing in a p roceed ing  to bypass  pa ren ta l  co n sen t  to 
an abortion  w ith in  five days  a f te r the pe ti t ion  is 
filed. A cco rd ing  to ch. 14, § 7 SLA  1997, this 
provision has the effec t o f  am end ing  C iv i l  Ru le 40

by se t t ing  a spec if ic timetab le  for hea r ing  ce r ta in  
ca se s .  Ins tead o f  amend ing ind iv idua l ru les  to 
im p lem en t A S  1 8 .  l o . t ) 3 ( ) ,  the sup rem e cou r t lias 
ad op ted  a sepa ra te  rule on jud ic ia l bypass  p r o c e e d ­
ings. Sen P roba te  Rule 20.

Vnnututimis
Cases

Refusal to gram a continuance will generally nm l v  
disturbed on appeal unless an abuse oi discretion is d em on ­
strated. G rego ir e  v. National Hank o f  Alaska, D p  N o  336. 
4 |3  P2d 27 (Alaska l ‘io6)

Counsel's insistence on a lull 3()-d,i> continuance in order 
to aitempi to honor all eonllienng trial commitments except 
the ease for which this continuance was sought, was unwar 
ranted and denial o f  lhe continuance by trial judge no abuse o f  
discretion where the Inal selling o f  the insiani case was senior 
to all o f  counsel's oilier commitments and counsel might have 
asked for dav-lo-day continuances or for a detinue short term 
eonlinuancc. G rego ir e  v. National Hank o f  Alaska. O p  N o  
3.76, 41.7 P2d 27 (Alaska l% 0).

Where appellant had been granted previous continuances 
and 5'/i months' nonce had been accorded for his eventual in.i! 
selling, counsel was noi entitled to insist on a further full 
70-day continuance which he had sought on lhe ground dial he 
had committed himself to the trial o f  three criminal mailers m 
the month o f  die trial in another stale in which counsel was 
also admitted lo the practice o f  law. G rego ir e  v. National 
Hank o f  Alaska, Op . No 376. 41.7 P2d 27 (Alaska l%6i .

The "wiih prejudice" aspect o f  a judgment o f  dismissal was 
set aside and trial judge directed lo allow appellants their day 
in court upon terms and conditions appropriate under this nile. 
where continuance had been properly dented because o f  
appellant's failure lo make a timely attempt to obtain suhsiiiuie 
counsel, but lhe supreme court entertained some doubt dial die 
failure was such lhai dismissal wiih prejudice o f  appellant's 
counterclaim and third party complaint should stand G r c g o i r e  
v. National Hank o f  Alaska. Op . No. 336. 413 P2d 27 
(Alaska 1966)

Attorney's understanding that the calendar clerk would call 
him on September 7 if ihe trial was to lake place as scheduled 
on September 8 did not lustily his failure :o call the clerk b e ­
fore instructing his d iem  not lo appear, and the iri.il court's 
refusal lo gram the attorney's request for a continuance on the 
ground lhai his client was not present was not an abuse o f  
discretion. W .E.W . v. Op. No 2222. 619 l'2d 1023
(Alaska 1980)

A judge may not be appointed to sign orders in place o f  
the absent |udge originally assigned to the case unless good  
cause .specifically is shown. Fairbanks North S tar Hnrnugh 
v. Nolan. Op  No. 2.751. 628 P2d .76 i Alaska 1981)

Successor judge's vaeauon o f  orders andjudgmcm was not 
abuse o f  discretion since she erred in signing them when judge  
who heard ease on merits was still available. Ga l la gh er  v. 
Gallagher, Op  No. 4041, S66 P2d 12.7 (Alaska 1994,

R u l e  4 1 .  D ism issa l o f  A c t io n s .
(a) V o lu n t a r y  D ism issa l  —  E f fe c t  T h e r e o f .
( I ) By Plaintiff — By Stipulation. S u b je c t  to the 

prov is ions  o f  Ru le 23(c). o f  Rule 66 and  o f  any
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s ta tu te  o f  tho state , an a c t io n  m ay ho d ism is sed  by 
the  p la in t i f f  w ithou t an o rd e r  o f  the cour t: | a |  by 
ti l ing a no t ic e  o f  d ism is sa l  at any t im e be fo re  serv ice 
by  the ad v e r s e  pa rty  o f  an an sw er  o r  o f  a motion  for 
s um m a ry  ju d g m e n t ,  w h ich e v e r  lirst occurs : o r  [bj by 
t i l ing a s t ipu la t ion  o f  d ism is sa l  s igned by all parties 
w h o  have ap p ea red  in the  ac tion. The notice o r  
s t ip u la t io n  must in c lude  a cert i f ica t ion that tho 
s e t t l em en t  in fo rm a t ion  requ ired  u nd e r  AS 09 .68 .130 
and  (a ) (3 ) o f  this rule ha s  been subm it ted  to the 
A la sk a  Jud ic ia l  C ounc i l  o r  that the case is ex em p t 
f rom  th is r e q u i r em en t  be cau se  it is one o f  the types  
l is ted in (a )(3 ) o r  b e cau se  all causes  o f  ac t ion  
a c c ru ed  b e fo re  Augus t  7, 1997. Un less  o th e rw ise  
s ta ted  in the no t ic e  o f  d ism issa l o r  st ipu la t ion , the 
d ism is sa l  is w ithou t p re jud ice ,  excep t that a notice o f  
d ism is sa l  o p e ra te s  as an ad jud ica t io n  upon the meri ts  
w h en  filed by a p la in t i f f  w h o  has o n c e  d ism is sed  in 
any cou r t  o f  this s ta te , o r  o f  any o the r  sta te , o r  in 
any  cou r t  o f  the Un i ted  S ta te s ,  an act ion based  on o r  
in c lu d ing  the s am e  cla im .

(2) By Order of Court. Except as p rov ided in 
p a ra g raph  ( 1 ) o f  this subd iv is ion  o f  th is rule, an 
ac t ion  sha l l not be  d i sm is sed  at the p la in t i f f 's  in ­
s tan ce  s av e  upo n  o rd e r  o f  the cou r t  and upon  such  
te rm s  an d  c o nd i t io n s  as the court d e em s  proper. I f  a 
c o u n te r c la im  has been  p leaded  by a d e fendan t  p r io r 
to  the s e rv ic e  upon the d e fendan t  o f  the p la in t i f f ' s  
m o t io n  to d ism is s ,  th e  a c t io n  shall no t be d i sm is sed  
ag a in s t  the d e fe n d an t 's  ob je c t ion  un le ss  the co un te r ­
c l a im  can  rem a in  p end ing  fo r  independen t ad ju d ic a ­
tion  by th e  cou r t .  Un less  o th e rw ise  spec if ied in the 
o rde r , a d ism is sa l  unde r  th is  pa rag raph  is w ithou t 
p re jud ice .

(3 ) [Applicable to causes of action accruing on 
nr after August 7, 1997.1 Settlement Information. I f  
a vo lu n ta ry  d ism is sa l  u nd e r  this rule is the result o f  
c o m p rom is e  o r  o th e r  se t t lem en t o f  the parties, the 
p a r t ie s  shal l s u bm i t  to the A laska Jud ic ia l  C ounc i l  
the in fo rm a t ion  requ ired  u nd e r  AS 09 .68 .130. T he  
fo l low ing  type s  o f  ca se s  arc ex em p t  from th is 
requ irem en t :

(A )  d iv o rc e  and  d isso lu t ion :
(B ) a d op t io n ,  custody , support , v is ita tion , and  

em an c ip a t io n  o f  ch ild ren ;
(C )  ch ild re n - in -n eed -o f -a id  cases unde r  AS  47 .10 

o r  d e l in q u en t  m ino rs  ca se s  unde r  47 .12;
(D )  d om es t ic  v io lence pro tec t ive  o rde rs  und e r  AS 

18.66 .100 —  18.66.180;
(E )  es ta te ,  g u a rd ian sh ip ,  and t rus t cases filed 

u n d e r  A S  13;
(F ) sm a l l  c la im s  und e r  AS  22.15.040.
(b )  I n v o l u n t a r y  D ism is s a l  —  E f fe c t  T h e r e o f .  

F o r  fa i lu re  o f  the p la in t i f f  to  p rosecu te  o r  to com p ly  
w ith  th e s e  ru les o r  any o r d e r  o f  co u r t ,  a d e fendan t  
m ay m ov e  fo r  d ism issa l  o f  an  action o r  o f  any c la im
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aga in s t the de fendan t .  A f te r  the pla in t iff , in an action 
tr ied by  the court w ith ou t a ju ry , has c om p le t e d  the 
p re s en ta t io n  o f  the p la in t i f f ' s  ev id ence ,  the d e fe n ­
dan t .  w i thou t w a iv ing  the right to o f f e r  ev id en c e  in 
the ev en t  that a motion  is not g ran ted , m ay  m ove  for 
a d ism is sa l  on the g ro un d  that upon the fac ts and the 
law  lhe p la in t i f f  has s h ow n  no  right to  relief, The 
cou r t as  trier o f  the fac ts  may then w e ig h  the evi- 
d ence ,  ev a lua te  the c red ib i l i ty  o f  w i tn e s se s  and 
rend e r  ju d gm en t  ag a in s t  the p la in t i f f  ev en  i f  the 
p la in t i f f  has m ade out a p r im a facia ca se .  A l te rn a te ­
ly, the cou r t  may d e c l h e  to render any  ju d gm en t  
until th e  c lose o f  all the ev idence .  I f  the court 
rende rs  j u d gm en t  on the meri ts  aga ins t the plain tiff , 
the c o u r t  s h a l 1 m ake f indings as  p rov id ed  in Rule 
52(a) . Unless the c o u i t  in its o rd e r  fo r  d ism issa l 
o th e rw is e  specifies, a d ism issa l unde r  th is subd iv i­
s ion  and  any d ism issa l not p rov ided fo r  in this rule, 
o th e r  th an  a d ism issa l for lack o f  ju r isd ic t io n ,  for 
im p ro p e r  venue, o r  for failure to jo in  a party under 
Rule  19. op e ia te s  as an ad jud ica t ion  upon  the merits .

(c) D ism is sa l  o f  C o u n t e r c l a im ,  C ro s s -C l a im ,  
o r  T h i r d - P a r t y  C la im .  T he  p rov is ion s  o f  this rule 
ap p ly  to the d ism is sa l  o f  any coun te rc la im , 
c ro s s -c la im , or th i rd -pa r ty  c la im . A vo lun ta ry  d i s ­
m issa l by the c la imant a lon e  pu rsuan t to  pa ragraph 
( 1 ) o f  subd iv is ion  (a) o f  this rule sha l l be made 
be fo re  a respons ive  p lead ing  is se rved or, i f  there is 
none , b e fo re  the in t roduc t ion  o f  e v id en c e  at the trial 
o r  hear ing .

(d) C o s ts  o f  P r e v io u s ly  D ism is s ed  A c t io n ,  If a 
p la in t i f f  who has once d ism is sed  an a c t ion  in any 
cou r t  c om m enc e s  an ac t ion  based upon o r  including 
the s am e  cla im agains t the same d e fendan t ,  the court 
m ay  m ak e  such o rd e r  for the paymen t o f  co s ts  o f  the 
ac t ion  p rev ious ly  d ism is sed  as it may d e em  proper 
and  m ay  stay the p roceed ings  in the a c t io n  until the 
p la in t i f f  has comp lied  w ith the order.

(e )  D ism is s a l  f o r  W a n t  o f  P r o s e c u t i o n .
( 1) T h e  court on its ow n  motion o r  o n  motion  o f 

a pa rty  to the act ion m ay d ism iss  a c a se  fo r  want o f  
p ro secu t io n  if

(A ) the case has been pend ing for m o re  than one 
y e a r  w ithou t any p roceed ings  hav ing  be en  taken, or

(B ) the case has been pend ing for m o re  than one 
year , an d  no trial or mandato ry  pre tr ia l schedu l ing  
co n fe r en c e  has been schedu led  o r  held.

(2) T h e  c le rk shall rev iew  all p end in g  cases 
sem i-annua l ly  and in all cases that a rc  sub jec t to 
d ism is sa l  unde r  ( e ) ( 1 ). the court sha ll ho ld  a call o f  
the c a le n d a r  o r  the c le rk  shall send n o t ic e  to the 
pa r t ie s  to show  cause  in wri t ing why th e  action 
s hou ld  not be d ism issed .

(3) If good cau se  to the con tra ry  is no t show n at 
a ca l l  o f  the c a lenda r  o r  within s ix ty  d a y s  after 
d is t r ibu t ion  o f  the notice, the cour t shall d i sm is s  the

action. U i 
paragraph

(A) A 
without p o ­
dia! the c.v
15) II a 

filed again, 
payment of  
it may deeit 
the case uni
(Adopted b- 
SCO 239 e 
effective N\ 
June I. I9SI 
by SCO 834 
effective Ju! 
15, 1997; an 
I997j

Cases
I.
II.

III.

In Gene: 
Voluntar 
A. Cor. 
3 Ter: 
Involuni. 
A, Con 
8 Den 
DismksaIV.

1. In General
An order oi 

adjudication on 
370 P2d 171. 17

One and one 
was not uatcme 
motion to dism: 
precluding awar 
tlonal Air, Inc..

Party seekinj 
the existence oi 
of Education, O

To show the 
rhow facts whic: 
meet affirmative 
*r of Education.
, Proper test for 
involves balancm. 
to obtain a result 
c,reumstanccs of 
°P- No 1917. 59'

A judgment of 
final judgment fc 
‘-aboratories, Op
, Trial court hau 
Jidgmcnt to amer 
Prejudice under th: 

2556. 650 p;.:
Where Jefcnda 

0,smissal under thi

m^jwtnui hi

m ■



•ion 
lhe 

Jefcn- 
ncc in 
i vc for 
.nd the 
t'. T h e  
;e evi- 
s and 
it' the 
•rnatc- 
:gment 

court 
tint iff. 

Rule 
nissal 
ndivi- 
. rule, 
n. for 
under 
lerits.
l u im , 
s ru le
laim, 
dis- 

uraph 
m ade 
•re is 
• trial

i. i f  a 
i any 
. iding 
cou r t 
•f the 
rope r  
d the

n o f  
it o f

. one  
:t. o r
t one 
d ing

.a s e s  
: i  to 
til o f  
t the 
. l io n

vn at 
a f te r

waKiniiinin i. f

C I V I L  R U L E S R u l e  4 1

action. T he  c le rk m ay  d i sm is s  ac t ions u nd e r  this 
paragraph i f  a party ha s  not o p p o s ed  d ism issa l .

(4) A d ism is sa l  for wan t o f  p ro secu t ion  is 
without p re jud ice  u n le s s  the c o u r t  s ta tes in the o rde r  
that the c a se  is d i sm is sed  w ith pre jud ice .

(5) I f  a c a se  d i sm is s e d  u n d e r  this pa rag raph  is 
filed again , the  cou r t  may m ak e  such o rde r  for the 
payment o f  co s ts  o f  the  ca se p rev iou s ly  d i sm is sed  as 
it may d e em  proper , a n d  may s tay  the p ro ceed in g s  in 
the ca se  until th e  pa rty  has c om p l ie d  w ith the order.
(Adopted by SC O  5 O c to b e r  9, 1959; am ended  by 
SCO 239 e f fec t iv e  M a rch  I, 1976; by SC O  258 
effec tive N o v em b e r  15, 1976; by  SC O  465 ef fec t iv e  
June I, 1981; by SC O  798 e f fe c t iv e  M arch  15. 1987; 
by SCO  834 e f fec t iv e  A ugu s t  I, 1987; by SCO  1153 
effective Ju ly  15, 1994; by S C O  1266 ef fec t iv e  July 
15, 1997; and by SC O  1283 e f fec t iv e  S ep tem be r  2. 
1997)

Annotations
Cases

In General 
Voluntary Dismissal
A. Conditions
B. Termination o f  Right to Dismiss 
Involuntary Dismissal
A Conditions
B. Denial o f  Motion to Dismiss 
Dismissal for Want o f  Prosecution

III.

IV.
I. In General

An order o f  dismissal “with prejudice" operates as an 
adjudication on the merits. Miller v. Johnson, Op. No. 70. 
370 P2d 171, 173 (Alaska 1962).

One and one-half page memorandum devoid o f  authorities 
was not statement required by Civil Rule 77(b) (2). so that 
motion to dismiss was frivolous and issue was not joined, 
precluding award o f  attorney's fees. State v. Alaska Interna* 
tional Air, Inc., Op. No 1409. 562 P2d 1064 ' Alaska 1977)

Party seeking relief from judgment o f  dismissal must show 
ihe existence o f  a meritorious claim C o r so  v. Commissioner  
of Education, Op. No. 1412. 563 P2d 246 (Alaska 1977)

To show the existence o f  meritorious claim, parly imisi 
show facts which if esiablishcd. might reasonably be said to 
meet affirmative defenses o f  adversary. C o r so  v. Commiss ion ­
er of Education, Op. No. 1412, 563 P2d 246iAlaska 1977)

Proper lest for granting motion lo dismiss wiihoui prejudice 
involves balancing the interests o f  both plaintiff and defendant 
to obtain a result which will be fair and equitable under the 
circumstances o f  each case. Dome Laboratories v. Fnrrell, 
Op. No. 1917. 599 P2d 152 (Alaska 1979).

A judgment o f dismissal wiihoui prejudice is considered a 
final judgment for purposes o f  appeal. Farrell v, Dome  
Laboratories, Op. No. 2556, 650 P2d 380 (Alaska 1982).

Trial court had jurisdiction under rule allowing relief from 
judgment to amend a voluntary dismissal entered without 
prejudice under this rule. Farrell v. D om e Laboratories, Op  
No. 2556, 650 P2d 380 (Alaska 1982).

Where defendant does not object to plaintiffs nonce o f  
dismissal under this rule, tho validity o f  the dismissal will not

he questioned on review Sisters of Providence v. Van 
Linder, Op No 2678, 66.3 P2d 956 (Alaska 1983).

Once an action has hcen dismissed as o f  right hy a plaintiff 
pursuani lo this rule, lhe trial court lacks jurisdiction to enforce 
an interlocutory order entered prior to the dismissal Sisters of 
Providence v. Van Linder, tip No 2678, 663 P2d 936 
(Alaska 1983).

The "lack of jurisdiction" exception to the rule that an 
involuntary dismissal operates as an adjudication on the merits 
includes dismissals due to a corporation's statutory incapacity 
to sue. Blake v. Gilhert, Op N o  2947, 702 P2d 631 (Alaska 
1985).

A stipulation to dismiss claims wiih prejudice operates as 
an adjudication on the merits; it is just as valid as a filial 
judgment resulting from a inal on the merits, and is res 
judicata as to all issues lhai were raised or could have been 
determined under the pleadings Tolstrup v. Miller. Op. No 
3129, 726 P2d 1304 (Alaska 19,86)

Order No 798, adopiing an amendment to Civ il Rule 
41(h). effective March 15. 1987. was signed by three justices 
Two justices tiled a dissent to the order, expressing doubt that 
the amendment would result in an overall saving o f  judicial 
lime and their belief that it creates a distinct risk o f  premature 
and inaccurate decisions. Supreme Court O r d e r  798, dissent­
ing statement o f  Ch ie f  Justice Kubinnwitz and Justice 
Matthews, dated January 14, 1987,

Where liability and damages issues are tried by Ihe coun, 
prejudgmenl motion for dismissal raiher lhan for a directed 
verdict is appropriate. Frank v. Golden Valley Elcc. Ass'n, 
Inc.. Op. No. 3264, 748 P2d 752 (Alaska 1988).

A court need noi make explicit findings concerning alterna­
tives to dismissal; Ihe record need only clearly indicate a 
reasonable exploration o f  possible and meaningful alternatives. 
Power Constructors v. Acres American, Op. No 3689. 811 
P2d 1052 (Alaska 1991)

Civil Rule 16 I provides the exclusive procedure for 
dismissing "fast-track" cases and supersedes this and other 
civil rules in condici therewith Ford v. Municipality of 
Anchorage, Op  No 3703. SI3 P2d 654 (Alaska 1991)

In liquidation proceeding, trial court's denial, for lack of 
jurisdiction, o f  moiion (o sci aside and terminate irrevocable 
trust did not constitute dismissal upon which collateral 
estoppel could be based Matter o f  Pacific Marine Ins. Co.. 
Op  No 4100. 877 P2d 264 (Alaska 1994).

The sanctions of Civil Rule 16.1(g) and Civil Rule 41(d) 
afford courts the tools necessary to deter litigants from judge 
shopping through voluntary or involuntary dismissals, Staso v. 
.Stale, Department of Transportation, Op. Nr 895 P2d 988 
(Alaska 1995)

Consolidated Rule 16.1 cases retain their "fast-track" status 
and can be dismissed only by following Rule 16.) dismissal 
procedures, not Rule 41 dismissal procedures. Prazak v. 
Alaska Local No. I, Op. No. 4277, 904 P2d 428 (Alaska 
1995).

If meaningful alternative sanctions are available, trial court 
must ordinarily impose those sanctions rather than dismissal 
with prejudice. Arbelovsky v. Ebasco Services, Inc., Op. No 
4382, 922 P2d 225 (Alaska 1996).
II. Voluntary Dismissal
A. Conditions
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Voluntary dismissal o f  plaintiff's causes o f  action was with 
prejudice pursuant to terms stated in the stipulation. Albritton 
v. Estolc o f  Larson, Op. No. 413. 428 P2d 37') (Alaska 
1967).

This rule does not authorise court lo regard the 
condemnor's dismissals o f  its appeals from a master's awards 
as matters to be determined within the condemnor's discretion 
and to be granted on such terms as it might think proper 
I n g l im a  v. A la s k a S ta te Hous ing  A u t h o r i t y ,  Op . No. 594. 
462 P2d 1002 (Alaska 1970).

Under AS 09.55.320, which provides that an interested 
pany may appeal a master's award in which case there shall be 
a trial by jury on the question o f  the amount o f  damages and 
the value of propony, unless the jury is waived by the consent 
o f  all pames, a condemnec against whom an appeal is taken is 
entitled to a jury trial as a matter o f  right. A condemnor  
cannot, after the jury has rendered verdicts higher than Ihe 
master's awards, obtain a dismissal o f  its appeal without the 
consent of the condemnees Ing l ima v. Alaska Sta le Housing  
Authority, Op. No. 594, 462 P2d 1002 (Alaska 1970)

The primary purpose o f  this rule is to allow the plaintiff to 
dismiss as a matter o f  right before an issue has been joined. 
Miller  v. Wilkes, Op . No. 788, 496 P2d 176 (Alaska 1972).

Where defendant is dismissed under C ivil P.ule 41(a)(1)(a) 
before service o f  any pleading or motion by defendant that 
would have required trial court to consider merits o f  controver­
sy. there is no joinder o f  issue, or prevailing party, and an 
award o f  attorney's fees is precluded. State v. A laska Inter­
national Air, Inc.. O p  No. 1409. 562 P2d 1064 (Alaska 
1977)

N o  findings o f  fact should be made in conjunction with a 
voluntary dismissal when the court has no evidentiary basis for 
such findings. Sherry v..Sherry, Op . No. 2271, 622 P2d 960 
(Alaska 1981).

Where plaintiff moved for a voluntary dismissal without 
prejudice o f her motion to modify a child custody agreement, 
it was abuse o f  discretion for the court to condition the grant 
of dismissal on plaintiff not attempting to modify the decree 
for two years and on a prohibition on psychological or 
psychiatric examination without the consent o f  both parents. 
Sherry v. Sherry, O p  N o  2271 .622  P2d 960 (Alaska 1981).

Supcnor court abused its discretion in amending a prior 
judgment of voluntary dismissal without prejudice in order to 
require the plaintiff lo reiile his suit against defendant by a 
certain date Farrell v. D om e Laborator ies ,  Op . N o  2556, 
650 P2d 330 (Alaska 1982)

Since responses filed by defendants to plaintiff's petition 
seeking to perpetuate testimony before filling o f  action 
required trial coun lo consider merits o f  petition, voluntary 
dismissal without order o f  court was no longer possible, and 
condition imposed by court on dismissal, that plaintiff bring no 
further action on matter until he paid defendants' fees and 
costs, was not abuse o f  discretion. Stahlmnn v, State, Op. No. 
3987. 856 P2d 1162 (Alaska 1993).

It was abuse o f  discretion for trial court to condition 
voluntary dismissal on payment o f  attorney fees by public 
interest litigant. Evuk  Elders C oun c i l  v, Sherstone, Inc., Op. 
No. 4273. 904 P2d 420 (Alaska 1995).
I). Termination o f  Right to Dismiss

Where an affidavit which is filed by the defendant denies 
several factual allegations o f  the plaintiff and a memorandum

filed by the defendant raises four defenses, such documents arc 
tantamount to an answer and the plaintiff's right to dismiss the 
suit is terminated Thus, although the plaintiff files a voluntary 
dismissal o f  the suit the Inal court has the authority to award 
to defendant attorney fees M il ler  v. W ilkes, O p  N o  788. 496 
P2d 176 (Alaska 1972).

If an issue has been joined by means other than ihose 
specified in this rule, the plaintiff's nghi to dismiss by notice 
is nonetheless terminated. M il ler  v. W ilkes, Op . No. 788. 496 
P2d 176 (Alaska 1972).

Nol every action by (he defendant cuts o f f  the right o f  the 
plaintiff to dismiss under this rule, but only Ihose actions 
which would require Ihe coun to consider on the merits o f  the 
controversy or which involve considerable expense and effort 
on the part o f  Ihe defendant. M il ler  v. W ilkes , Op . No. 788, 
496 P2d 176 (Alaska 1972).

Since responses filed by defendants lo plaintiff's petition 
seeking to perpetuate testimony before filling o f  action 
required trial court to consider merits o f  petition, voluntary 
dismissal without order o f  coun was no longer possible, and 
condition imposed by coun on dismissal, that plaintiff bring no 
further action on matter until he paid defendants' fees and 
costs, was not abuse o f  discretion. S la l i lman v. State, Op. No. 
3987. 856 P2d 1162 (Alaska 1993).
III. Involuntary Dismissal
A, Conditions

The "lack o f  jurisdiction" exception to the rule that an 
involuntary dismissal operates as an adjudication on the merits 
i.cwluiri., dismissals due to a corporation':; statutory incapacity 
to sue. Blake v. G i lbert, Op. No. 2947, 702 P2d 631 (Alaska 
1985).

Where plaintiff's evidence does not establish a prima facie 
case, a morion to dismiss made at the c lose o f  plaintiff’s case 
should be granted. I’opc v. Anderson, Op . No. 72, 370 P2d 
185. 187 (Alaska 1962), C o rr e a  y. Stephens, Op. No. 4IS. 
429 P2J 254 (Alaska 1967).

The trial court's dismissal o f  a previous complaint brought 
by another on the behalf o f  all electors contesting a bond 
election, on the grounds that plaintiff had not delivered on the 
borough as sensible a written notice o f  contest o f  the election 
as required by a borough ordinance, operates as an adjudica­
tion on the merits in the absence o f  a specification by the trial 
court to the contrary and is res judicata to a suit brought by 
the plaintiff challenging ihe same bond election. Jefferson v. 
Grea te r  Anchorage Area Borough, Op . No. 536. 451 P2d 
730 (Alaska 1969).

Even though a complaint alleges basis for a claimed 
illegality o f  a bond election not mentioned in a previous 
complaint brought by another on behalf o f  all electors, the 
doctrine o f  res judicata is applicable and dismissal o f  the 
complaint is nol error. Jefferson v. G r e a t e r  Anchorage Area 
Borough, Op . No. 536. 451 P2d 730 (Alaska 1969).

Where the general doctrine o f  res judicata is inapplicable 
and supports the dismissal o f  a complaint, the contention that 
the trial court should have permitted ten o f  the plaintiffs to 
belatedly sign the complaint is as rendered moot, Jefferson v. 
Gre a t e r  Anchorage Area Borough, Op . No. 536. 451 P2d 
730 (Alaska 1969).

Where plaintiff had received ample notice from opinion on 
earlier appeal that it was incumbent upon him lo promptly take 
steps to prosecute claim upon his release from prison, and

durmf 
moiio' 
abuse 

275 i
Oi

appell
abuse
Dome

(Alî
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Hurtng seven-month period had taken no such steps, denial of
otion to reconsider dismissal for lack of prosecution was not 

"Lis- of discretion Brown v. Stnte. Op. No. 1418. 563 P2d 
275 (Alaska 1977).

On appeal from grant of a Civil Rule 41(a)(2) motion, 
nnellant must show that trial court failed to exercise or 
bused its discretion, or exercised an unpermilled discretion. 

Dome Laboratories v. Fnrrcll. Op. No 1917. 599 P2d 152 
(Alaska 1979).

Where defendants had not incurred extensive expenses in 
preparation for trial or pecuniary judgment hearing was nol 
abuse of discretion for trial judge to deny award of attorney 
fces to defendant. Dome Laboratories v. Farrell, Op. No. 
19 17 , 559 P2d 152 (Alaska 1979).

Where plaintiff established a prima facie case of breach of 
contract, superior court was precluded from granting an 
involuntary dismissal under this rule. Glover v. Sager, Op. 
No. 2703. 667 P2d 1198 (Alaska 1983).

When the trial coun dismisses a complaint on the ground 
that the plaintiff has shown no right to relief, it must enter 
findings of fact and conclusions of law. Winn v. Mannhallcr, 
Op. No. 2988. 708 P2d 444 (Alaska App. 1985).

In order to withstand a motion for involuntary dismissal 
under this rule, plaintiff must have presented evidence that the 
defendant breached a duly, thereby causing injury to the 
plaintiff. Winn v. Mannhallcr, Op. No. 2988, 708 P2d 444 
(Alaska 1985).
B. Denial of Motion to Dismiss

The function of Ihe trial coun is to deny a motion to 
dismiss at the close of plaintiff's evidence, if the evidence 
would be. in a jury case, sufficient lo take the case to the jury 
although the coun as trier of the facts would find against the 
piaintiff on the evidence. Thus where plaintiff has presented a 
prima facie case based upon unimpcachcd evidence the tnal 
judge should not grant the motion even though he is Ihe trier 
of the facts and may not himself feel at that point of the trial 
that the plaintiff has sustained his burden of proof. Rogge v. 
Weaver, Op. No. 63. 368 P2d 810. 812-13 (Alaska 1962).

Where plaintiff at the close of his evidence presents a 
prima facie case based on unimpcached evidence, the trial 
judge should not grant a motion for involuntary dismissal, but 
should follow the alternative provided by Civil Rule 41(b) and 
decline to render any judgment until the close of all the 
evidence. Trusty v. Jones, Op. No. 71, 369 P2d 420 (Alaska 
1962).

Where an action by a prisoner against the slate for injuries 
allegedly sustained while being transported in a truck after a 
hip operation is dismissed on the merits without any findings 
of fact being made, the case will be remanded for purposes of 
making adequate findings of fact and conclusions of law. 
including findings as to the court's judgment of credibility of 
the plaintiff and his witnesses. Bohm v. Slate, Op. No. 543. 
453 P2d 410 (Alaska 1969).

Motions under this rule should not invariably be resolved 
by weighing the evidence. Where the plaintiff has presented a 
prima facie case based on unimpcachcd evidence, the tnal 
judge should not grant the motion even though he is the trier 
of facts and may nol himself feel at that point that the plaintiff 
has sustained the burden of proof. King v. Alaskn State 
Housing Authority, Op. No. 917,512 P2d 887 (Alaska 1973).

The failure of the plaintiff's son. the only witness to the 
occurrence giving rise lo a suit, to appear for deposition is not 
an appropriate basis for motion to dismiss the suit 
Schandclmeicr v, Winchester Western, Op. No. 1013, S20 
P2d 70 (Alaska 1974).

When noncompliancc with a discovery order is m issue, 
this rule, rather than Rule 37. is ihe source of the conn's 
authority to impose sanctions. Schandclmeicr v. Winchester 
Western, Op. No. 1013, 520 P2d 70 (Alaska 1974).

Where plaintiff has been in prison for most of the period 
since filing his action, is unavailable for deposition and unable 
to obtain another attorney when his original counsel with­
draws. and otherwise attempts to prosecute his complaint, the 
dismissal for failure to prosecute is an abuse of discretion. 
Brown v. Stale, Op. No. 1089, 526 P2d 1365 (Alaska 1974)

This rule calls for the exercise of sound discretion by the 
trial court, and should not be permitted to work an injustice 
where there are special circumstances impeding Ihe plaintiff's 
efforts to prosecute his complaint. Brown v. Stnte, Op No 
1089. 526 P2d 1365 (Alaska 1974)
IV. Dismissal for Want of Prosecution

This rule applies only where a motion to dismiss is tiled 
before the period of lapse is terminated by some affirmative 
action. Where thr last act in (he record occurred more than one 
year prior to a motion to dismiss and where the plaintiff's 
motion terminates (he lapse, and a motion for summary 
judgment and a motion to set for (rial are filed subsequent to 
the lapse and prior lo the defendant’s motion to dismiss, the 
lapse is insufficient lo allow dismissal. First National Bank 
of Fairbanks v. Taylor, Op. No. 723. 488 P2d 1026 (Alaska 
1971)

Unless there is another indication by judge dismissal sua 
sponte for want of prosecution for one year is without preju­
dice. Champion Oil Co. v. Herbert, Op. No. 1293, 552 P2d 
670 (Alaska 1976).

Case that had been reinstated and set for trial should nol 
have been dismissed for want of prosecution. Atlas Enterpris­
es, Inc. v. Consolidated Construction Co., Op. No. 1526, 572 
P2d 68 (Alaska 1977).

Where letter from plaintiffs requesting trial date was sent 
prior to filing of defendant's motion to dismiss, dismissal 
under Civil Rule 41(c) was improper. Zeller v. Poor, Op. No. 
1610. 577 P2d 695 (Alaska 1978).

Although a case may be dismissed with prejudice under 
Civil Rule 41(c), this sanction should he reserved only for 
gross violations of the rule: alternative remedies which do not 
bar a litigant from his dav in court arc favored. Zeller v. Poor, 
Op. No. 1610. 577 P2d 695 (Alaska 1978).

A "proceeding" as the term is used in this rule is a step, 
act or measure of record, by the plaintiff, which reflects the 
serious determination by the plaintiff to bring the suit to a 
resolution; or a step, act or measure of record, by cither party, 
which reflects that the suit is not stagnant. Shiftman v. “K", 
Inc., Op. No. 2603. 657 P2d 401 (Alaska 1983).

The filing of an answer by the defendant was a "proceed­
ing" within ihe meaning of this rule which indicated that the 
suit was not stagnant. Shlffmnn v. “K”, Inc., Op. No. 2603, 
657 P2d 401 (Alaska 1983).

A case stands stagnant and may be dismissed when lo Ihe 
court it appears that for lack of activity of record neither party 
has taken the steps, acts or measures to be reasonably expected

4
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Rule 42. C o n s o l i d a t i o n— S e p a r a t e
T r ia l s— C h a n g e  o f  J u d g e .

in pursuit or defense of the particular cause of action 
Shiftman v. "K", Inc., Op No 2603. 657 H2d •11)1 (Alask.. 
1983).

Plaintiffs’ note asking the coun not lo dismiss their action 
for want of prosecution because they had not been able to lind 
an attorney was not a "proceeding" within the meaning of this 
rule. Cleury Diving Service v, Thomas, Head nnd Grciscn, 
Op. No. 2873, 688 P2d 940 (Alaska 1984).

Appellate court could not dismiss complaint for failure of 
timely prosecution where the trial coun did not hold a call of 
calendar or send a show cause notice lo the parties. Heed v. 
Municipality of Anchorage, Op No. 3218. 741 P2d 1181 
(Alaska 1987).

A pretrial memorandum filed after the coun issues a notice 
of dismissal does not constitute a "proceeding" under this rule 
Power Constructors v. Acres American, Op No. 3689, 811 
P2d 1052 (Alaska 1991).

Substitution of counsel and (he consequent need lor more 
lime to review the case did nol, standing alone, constitute good 
cause for plaintiff’s 16-month delay prosecuting the case. 
Power Constructors v. Acres American, Op. No. 3689, 811 
P2d 1052 (Alaska 1991).

Plaintiff's unexcuscd failure to proceed with its case for 
three years justified dismissal with prejudice. Power Con­
structors v. Acres American, Op. No. 3689, 811 P2d ICa2 
(Alaska 1991).

Where order gave plaintiff 180 days to take action to 
prepare malpractice case for trial, here filing of amended 
complaint and request for appearance of nonresident attorney 
satisfied the order, thus trial coun erred in dismissing case for 
want of prosecution even though original complaint was not 
filed until two days before expiration of limitations period and 
defendant was nol served with complaint until 20 months later. 
Johnson v. Siegfried, Op. No. 3890, 838 P2d 1252 (Alaska 
1992).

Trial coun is not under duty to explore meaningful alterna­
tives before entering dismissal without prejudice for want of 
prosecution. Willis v. Wetco, Inc., Op. No 3963, 853 P2d 533 
(Alaska 1993).

Pretrial memorandum filed after court issued nonce of 
dismissal did not constitute "proceeding" under rule authoriz­
ing dismissal for want of prosecution. Willis v. Wetco., Inc.. 
Op. No. 3963. 853 P2d 533 (Alaska 1993).

CuuntcrclaimantV. statement that his injuries at hand of 
plaintiff were continuing to accumulate did not constitute good 
cause for failure to prosecute counterclaim. Willis v. Wetco, 
Inc., Op. No. 3963. 853 P2d 533 (Alaska 1993).

A "proceeding" occurs for purposes of this rule when step 
is taken by cither party which reflects that suit is not stagnant. 
Novak v, Orca Oil Co., Inc., Op. No. 4091, 875 P2d 756 
(Alaska 1994).

Plaintiff's motion to disqualify defendant’s attorney was 
proceeding within meaning of this rule that prevented dismiss­
al of defendant's counterclaim, notwithstanding trial judge's 
ruling that proceeding did not relate to counterclaim. Novak 
v. Orca Oil Co., Inc., Op No. 4091. 875 P2d 756 (Alaska
1994).
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(a) C on so l id a t io n .  When a c t io n s  in vo lv ing  a 
com m on  ques t ion  o f  law o r  fact a re  p e n d in g  befo re 
Ihe court, it may o rde r  a jo in t  h ea r ing  o r  tria l o f  any 
or all the matte rs  in issue in the ac t io n s ;  it m ay  order 
all the ac t ions conso l ida ted ; and it m ay  m ak e  such 
orde rs  co ncern ing  p roceed ings th e re in  as  m ay tend to 
avoid unnecessa ry  costs  o r  delay.

A motion reques t ing con so l id a t ion  sha ll be  tiled 
in the c o u n  where  the case is sough t  to  be co n so l i ­
dated. T he motion  shall con ta in  the n am e  o f  every 
case sough t to be conso l ida ted . A n o t i c e  o f  filing 
toge ther with a copy o f  the m o tion  sha l l  be tiled in 
all cou r ts  and served on all part ies w h o  w o u ld  be 
affec ted by conso lida t ion .

(b) S e p a r a t e  T r ia ls .  T he  court ,  in f u r th e ran ce  o f  
conven ience o r  to avoid p re jud ice , o r  w h en  separa te  
trials will be conduc iv e  to exped i t io n  an d  economy , 
may o rde r  a sepa ra te  (rial o f  any c la im , c ro ss -c la im , 
counterc la im , o r  th ird -partv c la im , o r  o f  an y  separa te  
issue o r  o f  any  num ber  o f  c la im s , c ro s s -c la im s , 
coun terc la im s, th ird-party c la im s , o r  is su es ,  always 
preserving inv io la te the right o f  tr ia l by j u r y  as 
declared by the A la ska  Cons t i tu t ion  a n d  S ta tu te s  of 
Alaska.

(c) C h a n g e  o f  J u d g e  a s  a M a t t e r  o f  R ig h t .  In 
all cou r ts  o f  the state, a ju d g e  o r  m a s te r  m ay  be  pe ­
remptori ly  ch a l lenged  as fo l lows:

(1) Nature of Proceedings. In an a c t io n  pend ing 
in the Super io r  o r  Distr ic t Cou r ts ,  e a c h  s ide  is 
entit led as a m a t te r  o f  right to a c h an g e  o f  on e  judg e  
and o f  one master. Two o r  m ore  pa r t ie s  a l ig n e d  on 
the same side o f  an ac tion , w h e th e r  o r  no t c o n so l i ­
dated. shall be trea ted as one s ide for p u rp o se s  of 
the r ight to a ch ange  o f  ju d g e ,  bu t th e  pres id ing 
judge  m ay al low an addit ional c h ang e  o f  j u d g e  to a 
party whose in terests in the ac t ion  a r e  hos t i le  or 
adverse to the in terests o f  ano the r  party  o n  the same 
side. A party w ish ing  to exe rc ise  the r ig h t  to ch ange 
o f  judge  shall file a p lead ing en t i t led  "N o t i c e  o f  | 
Change o f  J udge ."  The notice m ay be s ig n e d  by an 
attorney, it shall sta te the name o f  the j u d g e  to be 
changed , and it shall ne i th e r  spec ify  g r o u n d s  n o r  be 
accompan ied  by an affidavit.

(2) Filing and Service. T he  no t ice  o f  c h a n g e  of 
judg e  shall be tiled and cop ies  se rv ed  on  the part ies  |
in accordance w ith Rule 5, A la sk a  R u le s  o f  C iv il \
Procedure . iI

(3) Timeliness. Failu re to file a t im e ly  notice j
prec ludes change o f  ju d g e  as a m a t te r  o f  right. 1
Notice o f  change o f  ju d g e  is t im e ly  i f  t i led  be fo re 
the commencem en t o f  trial and w ith in  five day s  after 
notice that the ca se  has been a s s ign ed  to  a  specif ic J
judge . W here  a party has been se rv ed  o r  en te r s  an i
ac tion af ter the c a se  has been a s s ign ed  to  a  specif ic |
judge ,  a notice o f  change o f  j u d g e  sha l l  a lso  be ;
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R U L E S  O F  A P P E L L A T E  P R O C E D U R E R u l e  5 1  I
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.eision, but 
Civil Rule 
(tile 508(c)

to iletcrmtne a reasonable award of attorney , fees. Carr- 
Goltstcin Properties, Op No 4230. S99 P24 136 (Alaska 
1995)

A superior court acting as an intermediate court of appeal 
from a decision of an administrative agency ha. broad discre­
tion to award attorney’s fees under this ruie llrndigan v. 
Alaska Department of Revenue, Op. No 4234. 900 P2d 728 
(Alaska I99.S).

Superior coun did not abuse its discretion in awarding 
5700 of attorney's fees lo Ihe State, approximately 2()rT of the 
fees tl actually incurred, despite appellants' claims that it was 
not clear that the Stale was the prevailing pany and that they 
were public interest litigants. Brodigan v. Alaska Department 
of Revenue, Op. No. 4234, 900 P2d 728 (Alaska 1995).

This rule governs awarding attorney's fees in superior court 
or an appeal from an administrative decision The award of 
these fees is committed to Ihe discretion of the superior coun 
and will not be ovenurned absent an abuse of discretion. The 
superior coun need not explain its basics for awarding fees; it 
must only explain denials. North Slope Ilorough v. Barraza, 
Op. No. 4285, 906 P2d 1377 (Alaska 1995)

Superior court's use of the factor of "measure of success” 
in awardii g attorney's fees in an administrative appeal did nol 
on its face constitute an abuse of discretion. North Slope 
Borough v. Barraza. Op. No 4285, 906 P2J 1377 (Alaska
1995).

Action of judge of (rial court was unnecessary to obtain 
writ of execution from clerk of trial clerk on supreme court's 
award of appellate costs and fees. Barber v. Barber. Op. No. 
4345. 915 P2d 1204 (Alaska 1996).

Fact that prevailing government entity litigated through in- 
house counsel did not preclude award of attorney's fees. Agen 
v. State. CSED, Op. No. 4874, 945 P2d 1215 (Alaska 1997).

It was error for superior court acting as intermediate 
appellate court to award fees under Civil Rule 82 rather than 
under this rule, thus remand was required for recalculation in 
accordance with this rule. Agcit v. State. Op. No 4874, 945 
P2d 1215 (Alaska 1997)

In federal diversity cases, Federal Ruie of Appellate 
Procedure 38 preempts this rule. Hindc v. Provident Life and 
Acc. Ins. Co.. 112 F3d 412 (9th Cir. 1997)

R u l e  5 0 9 .  I n t c r i ’St.

I f  a j u d g m e n t  for money  in a civ i l c a se  is a f ­
firmed, in terest at the rate p re sc r ib ed  by law shall be 
payable from the ef fec t iv e  d a te  o f  the j u d gm en t  o f  
the trial cour t .  I f  in a civ i l ca se a j u d g m en t  is 
modif ied o r  reve rsed  with d i re c t io n s  that a j u d gm en t  
for m oney  be i s sued by th e  trial cou r t ,  in terest on 
the new  j u d g m en t  at the rate p re sc r ib ed  by law  shall 
be payab le f rom  the ef fec t iv e  da te  o f  the p r io r  j u d g ­
ment wh ich  w as  modified o r  reve rsed .
(SCO 439 e f f e c t iv e  N o v em b e r  15. I9S0 , am ended  bv 
SCO 509 e f fec t iv e  Ju ly  I, 1982)

R u l e  5 1 0 .  M o n e t a r y  S a n c t i o n s .
fa ) W h e n  A p p e a l  B r o u g h t  f o r  D e lay . W here  an 

appeal o r  pe t i t ion  for rev iew  sha ll d e la y  the p ro c eed ­

ings  in the trial court or the en fo rc em en t o f  the 
ju d g m en t  o r  o rd e r  o f  the tna l court, and sha ll ap p e a r  
to  have been tiled mere ly for delay, monetary s a n c ­
t ions  may be aw a rd ed  in addit ion to in terest , co s ts  
and  a t to rney 's  fees.

(b) I n f r a c t i o n  o f  Rules . For any in f rac t ion  o f  
these  rules , the appella te court may w i thho ld  o r  
a ssess  co s ts  o r  a t to rn ey 's  fees as the c i r cum s tan ce s  
o f  the ca se  and d iscou ragem en t o f  like co ndu c t  in 
the fu tu re may requ ire ; and such co s t s  and a t to rn e y 's  
fees may be im po sed  upon o f fend ing  a t to rneys  o r  
parties .

(c) F in e s .  In addit ion to its au thor i ty  u nd e r  (a) 
and (b) o f  this ru le and its p ow e r  to pun ish  for 
c o n tem p t ,  the ap pe l la te  court may. after reason ab le  
no t ice and an oppo r tun i ty  to sh ow  cau se  to the 
con tra ry , and a f te r  hearing by the cour t ,  if reques ted ,  
im po se  a fine no t to exceed $500 agains t an y  a t to r ­
ney who prac t ices  before it for failure to c om p ly  
w ith these rules o r  any o the r ru les  p rom u lga ted  by 
the S up rem e  C ou r t .
(SCO  439 e f fec t iv e  N ovem ber  15. 1980; am end ed  by 
SC O  476 e f fe c t iv e  Augus t 17, 1981)

Annotations
Cases

For specific misconduct on the part of either panv. actual 
costs and fees may be awarded under this rule. Kcnai Penin­
sula Bor. v. Cook Inlet Reg., Op. No. 3671. 807 P2d 487 
(Alaska 1991).

There would have been an impermissible double recovery 
of attorney's fees if both the award of sanctions and the award 
of attorney's fees had been allowed to stand. Kcnai Peninsula 
Bor. v. Cook Inlet Reg., Op. No. 3671, 807 P2d 487 (Alaska 
1991).

Oidc denying appellant's fifth request for extension of 
time to file opening brief and dismissing her appeal was 
vacated, but appellant's attorney was ordered to pay S500 line 
for dedication and lo pay appellee's reasonable fees and costs 
in opposing motion for extension Brown v. Brown, Order No 
28. 854 P2d 732 (Alaska 1993)

Instead of merely referring to a party's "dilatory conduct" 
in reducing an award of attorney's fees, the superior coun 
should have specified Ihe particular conduct which might have 
supported a finding that an infraction of the rules had oc­
curred North Slope Borough v. Barraza. Op. No. 42S5. 906 
P2d 1377 (Alaska 1995).

R u l e  5 1 1 .  D ism is s a l  o f  C au s e s .
(a) D ism is s a l  b y  A g r e em e n t .  W hen ev e r  the 

parties, by th e i r  a t to rneys o f  record , shall file w ith 
the c le rk o f  the appe lla te  cou r t  an ag re em en t in 
w rit ing that an appea l o r  pe ti t ion  be d ism is sed , 
spec ify ing the te rm s  with respec t to costs , and shall 
pay to the c le rk  any  fees that may be due  the cle rk , 
the c le rk sha ll e n te r  an o rd e r  o f  d ism issa l w ithout 
fu r ther re fe rence  to the court.

6 1 9



R u l e  5 1 1 A L A S K A  R U L E S  O F  C ^ U R T

(b) D ism is sa l  by A p p e l l a n t  o r  P e t i t io n e r .
(1) W hen ev e r  an appe l lan t o r  pe ti t ioner in the 

appe l la te  court,  by the ap pe l lan t 's  o r  p e t i t io n e r 's  
a t to rney o f  record , shall lile w ith the clerk o f  that 
cou r t a motion  to d ism is s  a p roceed ing  to wh ich  
such appe l lan t o r  p e ti t io ne r  is a party, with p roo f  o f  
se rv ice as p rescr ibed by these rules, and shall tende r 
to the c le rk  any fees and costs  that may be due, the 
adverse  party, with in sev en  days a l te r  serv ice th e re ­
of, may lile an ob jec t ion , a f te r  wh ich  time the m a t te r  
shal l be d e te rm in ed  by the court.

(2) If no  ob jec t ion  is filed, the c le rk shall e n te r  
an o rde r  o f  d ism issa l w ithou t further refe rence to the 
cour t .

(c) C e r t i f i c a t io n .  An ag re em en t  o r  motion for 
d ism issa l filed u nd e r  (a) o r  (bj o f  th is rule must 
inc lude a ce rt if ica t ion tha t the se t t lemen t in fo rmation 
requ ired  und e r  AS 0 9 .6 8 .130  and (e) o f  this rule has 
been  subm it ted  to the A la sk a  Judic ia l Counc il o r  that 
the case is ex em p t from this requ iremen t because  it 
is on e  o f  the types listed in (e) o r  because  all c au se s  
o f  ac t ion  acc rued  be fo re A ugu s t  7, 1997.

(d) V o lu n t a r y  D ism is s a l  by C r im i n a l  D e fen ­
d a n t .  A mo tion  o r  s t ipu la t ion  for the voluntary 
d ism issa l o f  an  appeal by a c r im ina l d e fendan t unde r  
pa rag raph  (a) o r  (b) shall no t be g ran ted  unless the 
m o t ion  o r  s t ipu la t ion inc ludes  either:

(1) A s igned  s ta tem en t by the d e fendan t  sta ting 
that the de fendan t und e r s ta nd s  the co n sequences  o f  
the d ism issa l  and co n sen ts  to it. or

(2) Exp lic i t ce rt if ica t ion by counse l for the 
d e fendan t that counse l has exp la in ed  the co n sequenc ­
es  o f  d ism issa l to the c l ien t and  is satisfied that the 
c l ien t unders tands  the co n sequence s  o f  d ism issa l and 
con sen ts  to it.

(e) [A p p l i c a b le  to  c a u s e s  o f  a c t io n  a c c r u i n g  on  
o r  a f t e r  A u g u s t  7, 1997.) S e t t l e m e n t  I n f o rm a t i o n .  
I f  a d ism issa l unde r  (a) o r  (b )  o f  th is rule is the 
resu lt o f  a com p rom ise  o r  o th e r  se t t lement be tween 
the parties, the parties shall subm it to the Alaska 
Jud ic ia l Counc i l  the in fo rm a t ion  requ ired under AS 
09 .68.130. T h e  fo l low ing type s  o f  ca se s  are exempt 
from this requ irement:

(1) d ivo rce and d is so lu t ion ;
(2) adop t ion , custody , suppo rt ,  v is ita tion , and 

em anc ipa t ion  o f  ch ild ren :
(3) ch ild ren - in -need -o f-a id  cases u nd e r  AS 47.10 

o r  de linquen t m inors ca se s  u n d e r  47.12:
(4) dom es t ic  v io lence p ro tec t ive  o rde rs  under AS 

18.66.100 —  18.66.180:
(5) estate , gua rd ian sh ip ,  an d  trust cases filed 

u nd e r  AS  13:
(6) small c la im s  u nd e r  AS 22.15.040.

(f) M a n d a t e  Not R e q u i r e d .  No m anda te  shall 
issue on  a dism issa l u n d e r  th is rule o r  Rule 5115  
w ithou t an o rde r  o f  the court. H oweve r ,  the clerk 
shal l notify the court w hose  ju d g m en t  w as  appealed .
(SCO  439 effec tive N ovem be r  15, 1980: am end ed  by 
SC O  510 effec tive August 30, l l,S2: by SC O  72 
e f fec t iv e  December 15. 19,86; by SC O  1153 e f fec tive 
Ju ly 15, 1994; by SCO  1283 e f fe c t iv e  S e p t em b e r  2, 
1997; and  by SC O  1301 e f fe c t iv e  Janu a ry  15, 1998;

Annotations
Cases

Where appellee fails lo move lo dismiss an appeal from a 
ruling which is nol appealable under these rules and the poinis 
raised are briefed as ihey would have been had a pelilion for 
review been sought. Ihe supreme court is entitled to pass on 
(he merits of lhe conlrnversy Stokes v. Van Sevcnttr, Op 
No. 18. 355 P2d 594 (Alaska I960),

An order of dismissal by ihe supreme couit is not in itself 
a mandate. Singletary v. State, Op. No. 1711, 583 P2d 847 
(Alaska 1978)

R u l e  5 1 1 . 5 . D ism is s a l  f o r  F a i l u r e  to 
P ro s e c u t e .

(a) I f  an appellant o r  an  a p p e l la n t ' s  co un se l  fails 
to  com p ly  with these rules, the c le rk  shall no t i fy  the 
ap pe l lan t and the app e l lan t 's  c o un s e l  in w r i t ing  that 
th e  appeal will be d ism issed  for w an t o f  p ro secu t io n  
un le ss  the appellant rem ed ies  the d e fau l t  w i th in  14 
d a y s  a f te r the da te o f  no tif ica t ion , t ime to  he c o m ­
pu ted  in acco rdance with R u le  502 (c). I f  the  a p p e l ­
lant fails to comply  with in the 14-day p e r iod ,  the 
c le rk  shall issue an orde r d i sm is s in g  the appea l  for 
w an t  o f  prosecution . In no ca se ,  e x c e p t  by  o r d e r  o f  
the court on  a motion  to re in s ta te  the a p pea l ,  shall 
th e  appe l lan t be en tit led to r em edy  the d e fa u l t  after 
the appea l has been d ism issed  u n d e r  this rule .

(b) T he  dism issa l o f  an appea l u n d e r  su b sec t io n  
(a) shall not limit the au tho r i ty  o f  the c o u n  to 
impose  monetary  sanc tions u n d e r  R u le  510.

(c ) T h e  coun  may, upon m o t ion  o f  a pa r ty  o r  its 
ow n  motion , d ism iss an appea l for fa i lu re  to com p ly  
w ith these rules, whethe r o r  not p r io r no t ice  o f  
de fau l t  has been given.
(SC O  510 effec tive August 30, 1982: am e n d ed  by 
SC O  1153 effec tive July 15. 1994)

Annotations
Cases

Appellant was not entitled lo a fourteen-day grace period 
in which to file her opening brief after failing to fife a brief for 
eighteen months. Cotvitz v. Alaska Workers' Compensation 
Board, Op. No. 3078, 721 P2J 635 (Alaska 1986)

Trial court did not abuse its discretion in dismissing appeal 
tor warn of prosecution where court notified appellant thai 
appeal would be dismissed if she did nol transmit record and 
she did not do so. Geczy v. State, Dept, of Natural Resourc­
es. Op. No. 4409. 924 P2d 103 (Alaska 1996)
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A l a s k a  S t a t e  L e g i s l a t u r e

S P E A K E R  O F  T H E  H O U S E  B R I A N  P O R T E R

S P O N S O R  S T A T E M E N T  -  H O U S E  B I L L  9

One section of tlie Tort Reform legislation enacted into law two sessions ago requires the 
collection of settlement and other data in certain categories of civil litigation cases. 
These provisions appear in AS 09.68.130.
It has become apparent since the enactment of tort reform legislation that five minor 
housekeeping amendments are needed. The first makes mandatory the reporting of data 
bv attorneys and persons representing themselves. Apparently, some individuals interpret 
the data collection provisions of the tort Reform Law to be optional. This amendment 
clarifies the mandatory nature of these reporting requirements in order to ensure that 
accurate statistics will be compiled. Information must be submitted within 30 days after 
the settlement or final resolution of all covered cases.
Second, the Alaska Judicial Council has recommended that certain non-tort cases be 
added to the types of cases already excluded from the reporting requirements. The tort 
Reform Law excluded divorce and other categories of cases from reporting requirements. 
The amendment, offered in Section 1 of House Bill 9. adds several categories of cases 
that should also be excluded.
Third, the bill clarifies that the reporting requirements arise only after final appeals as to 
cases that are fully litigated. Should any one of multiple plantiffs. defendants or third 
party defendants settle out of litigation before its final disposition, the obligation to 
submit required data arises as of the date the case is fully resolved as it pertains to that 
party.
Fourth, the bill has the effect of amending two court rules since it limits civil actions 
found under AS 09.68.130 ta) and specifies who is required to provide settlement 
information.
Fifth, the effective date as to the collection of settlement and other data is changed to 
clarify that reporting requirements are applicable to civil litigation cases which are settled 
or finally adjudicated on or after the bill is signed into law. The reporting requirements 
are not retroactive to the effective date of the Ton Reform Law.

Sess ion : St.ite Capito l. '.menu. Alaska ‘MHOI-1182 • Phone: WO") -)h?-W0 Fax: tJ07)
Interim: 71n West I Axemie. Suite ''PP. Anchoraeo, Al.tsk.i °u“ti) • Phone: <u07l Co‘M)|?5 Fax: <u07' ;-.«.ois4



A l a s k a  S t a t e  L e g i s l a t u r e

S P E A K E R  O F  T H E  H O U S E  B R I A N  P O R T E R

S E C T I O N A L  A N A L Y S I S  -  H O U S E  B I L L  9

Section 1: Amends A S  09.68.130 (c), Collection of settlement information. The 

amendment adds to the list of cases that are excluded from the reporting requirements 

currently found under this section. The following cases to be added for exclusion are:

• forcible entry and detainer cases

• administrative appeals

• motor vehicle impound or forfeiture actions under municipal ordinance.

Section 2: Adds a new subsection (d) to A S  09.6S.130. Collection of settlement 

information. This new subsection states that attorneys and persons representing 

themselves in all applicable civil cases are under a mandatory duty to furnish settlement 

and other data to the Alaska Judicial Council within 30 days after the case is settled or 

finally resolved. The required information is to be submitted on a form specified by the 

Alaska Judicial Council.

Section 3: The provision found under Section 1 of this bill also has the effect of 

amending Rule 41 (a) (3). Alaska Rules of Civil Procedure, and Rule 511 (e), Alaska 

Rules of Appelate Procedure, by limiting civil actions subject to AS 09.68.130 (a) and by 

specifying who is required to provide settlement information.

Section 4: This section establishes an effective date as to the reporting requirements for 

all applicable civil litigation cases which close by way of settlement or other final judicial 

resolution. The effective date is on or after the date this bill is signed.

Section £: Immediate effective date.

Session: Stale Capitol, funeau, Alaska ‘W80M182 • Phone: (907) 405-4L>?0 Fa:: (u07) -tiA-'S.4 
Interim: Tin West 4' Avenue. Suite '00, Anchorage. Alaska 00 0̂1 • Phone: 0*117) 2tW-0l Fav •01)7' 2iw.ni =4
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1*)•>•> L E G I S L A T I V E  S E S S I O N

H I L L  NO . H B  9

Dept.
AffectedRevision Date ________________________________________

Title Collection o f Settlement Information in BRU
Alaska Court system
Alaska Court system

Civil Litigation Component Trial Courts
Sponsor
Requester

Representative Porter
House Judiciary

Expenditures/Revenues

Component Serial No. 

(Thousands of Dollars)

769

OPERATING EXPENDITURES FY 2000 FY 2001 FY 2002 FY 2003 FY 2004 FY 2005
Personal Services 
Travel 
Contractual 
Supplies 
Equipment 
Land & Structures 
Grants & Claims 
Miscellaneous

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0
CAPITAL EXPENDITURES

CHANGE IN REVENUES (

FUND SOURCE (Thousands o f Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts 
1037 GF/Mental Health 
Other (Specify Type)

0.0 0.0 0.0 0.0 0.0 0.0

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estim ate o f any current year (FY99) cost: 

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separate page if necessary) 

No fiscal impact.

Prepared by: C. S. Christensen III, General Counsel I, y J L ------ ^  Phone: 264-8228
Agency Alaska Court System I Qjate/Time: 1/27/99 12:32 PM

Approved by:
| '

Stephanie J. Cole, Adm in is tra tive D irector f. 1 \ j j | U = . e 1/27/99
Agency Alaska Court System
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