


ALASKA STATE LEGISLATURE
H O U S E  L A B O R  A N D  C O M M E R C E  C O M M I T T E E

Representative Norman Rokeberg, Chairman ^ o T
Representative Andrew Halcro, Vice-Chairman 
Representative John Harris
Representative Lisa Murkowski § £ ^ 7 5 * ^
Representative Jerry Sanders \ rl f f l  tffeg
Representative Tom  Brice 
Representative Sharon Cissna

M E M O R A N D U M

TO : Rep. Pete Kott, Chairman
House Judiciary Committee

FRO M : Rep. Norman Rokeberg. Chairman
House Labor &  Commerce Com m i\ee

D A T E : March 4, 1999

R E : House B ill 79

I would request that House B ill 79 (U C C : Letters o f  Credit) be scheduled for a hearing before 

the House Judiciary Committee.

Attached are:

1 . HB 79
2. Sponsor Statement
3. Zero fiscal note from Department o f  Commerce &  Econom ic 

Development
4. "A  Few Facts About U C C  A rticle 5 - Letters o f  Credit”
5. "W hy States should Adopt U C C  .Article 5 - Letters o f  Credit"
6. Sectional A na lysis prepared by Theresa Bannister, Legislative Counsel

7. Tw o letters from Arthur H. Peterson, Uniform  Law Com m issioner for 

Alaska
8. Support letter from Department o f  Law

Mr. Art Peterson, 586-4000, testified before the House Labor & .  Commerce Committee on this 
issue. It would be helpful i f  M r. Peterson could testify before the House Jud iciary Committee 
when it considers th is legislation. I am also attaching one copy o f  "Rev ised  A rticle  5. Letters o f  

Credit" which may be helpful to you and your committee aide regarding fh is b ill.

T h a n k  y o u  for y o u r  consideration.

State Capital 
Juneau. AK  99801-1182 
Telephone: (907) 465-4954 
Fax: (907)465-2040



SPONSOR STATEMENT FOR 
BILL REVISING UNIFORM COMMERCIAL CODE, ARTICLE 5 

(LETTERS OF CREDIT)
House Labor and Commerce Committee

The basic purpose o f  the revision o f  Article 5 o f  the Uniform Commercial Code is to 

update the law governing the $200 billion U.S. letter-of-credit industry. All 50 states and Puerto 

Rico, Guam, and the District o f  Columbia have adopted the UCC, including Article 5. It is now  

necessary for Article 5 to be revised, to recognize changes in technology and in commercial 

practices, so as to avoid litigation over the increasing number o f  issues that are no longer 

adequately dealt with in the decades-old current lav/. One o f  the main features o f  this revision is 

the simplification o f  Article 5. Another is its recognition o f  the Uniform Customs and Practices 

for Documentary Credits, a body o f  material that is used in conjunction with most international 

letters o f  credit.

Letters o f  credit are used to obtain payment as a backup to other kinds o f  credit extension; 

they are very important in international trade. Prior ambiguities in the law dealing with the 

concept o f  fraud in the transaction are clarified. Article 5 becomes much simpler and less detailed 

because o f  the explicit reliance upon standards o f  practice. It continues to provide rules that can 

be waived or modified by agreement between the parties.

This revision o f  Article 5, promulgated by the National Conference o f  Commissioners on 

Uniform State Laws in 1995, has already been enacted in 39 jurisdictions and, as o f  January 15 o f  

this year, is pending in the legislature o f  an additional jurisdiction. It is necessary for Alaska to 

enact this bill in order to keep up with developments in the commercial law area, and avoid 

becoming a commercial backwater.

Thank you.

SPO N SO R S T A T E M E N T  F O R  B I L L  R E V IS IN G  C O M M E R C IA L  C O D E  A R T I C L E  5
dv/ahp/spoiwof statement
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A Few Facts About 
LTCC ARTICLE 5 - LETTERS OF CREDIT

PURPOSE: Letters of Credit are used to obtain payment as a backup to other kinds of credit
extension; they arc very important in international trade. In the revisions there is 
explicit recognition of standards of practice, 90 that standards such os the Uniform 
Customs and Praotices for Documentary Credits can govern many of the particulars of 
letters of credit Prior ambiguities with the concept of fiaud in the transaction are 
clarified. Damages for a dishonored or repudiated letter of credit are limited to amount 
of the document plus Incidental damages. Consequential damages are not permitted. 
Article 5 becomes much simpler and less detailed because of the explicit reliance upon 
standards of practice. Article 5 continues to provide rules that can be waived or 
modified by agreement between the parties.

ORIGIN: Completed by the Uniform Law Commissioners, in conjunction with the American Law
Institute, in 1995.

ENDORSED BY: American Bar Association

For any ftirther information about UCC Article 5, Leltcis of Credit, please contact John McCabe 
or Katie Robinson at 312-915-0195.

STATE
ADOPTIONS:

Alabama 
Arizona 
Arkansas 
California 
Colorado 
Connecticut 
Delaware 
District of 

Columbia 
Hawaii 
Idaho 
Illinois 
Indiana 
Iowa 
Kansas 
Maine 
Maryland 
Massachusetts 
Michigan 
Minnesota

Mississippi
Missouri
Montana
Nebraska
Nevada
New Hampshire 
New Jersey 
New Mexico 
North Dakota 
Ohio
Oklahoma
Oregon
South Dakota
Tennessee
Utah
Vermont
Virginia
Washington
West Virginia
Wyoming

1999
INTRODUCTIONS: Texas

(Please note: Thb information cun abo be fotniJ on our Wch Site at www.nccusl.otfi)

( IfI S> 99)

http://www.nccusl.otfi


U C C  A R T IC L E  5 -  L E T T E R S  O F  C R E D IT
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WHAT:

WHY:

WHEN:

HOW:

WHO:

Modernizes and clarifies our country’s principal law dealing with letters of 
credit
Our present law was drafted almost 40 years ago. It is outmoded and no 
longer reflects commercial practice.
New legal issues have developed which are resolved by the new law.

Revised Article 5 also conforms our law with international law and practice, 
which facilitates international trade.
Finally, the use of letters of credit has expanded enormously in the past 
decade or two. They are now used in many large domestic commercial 
transactions.
Now.
Revised Article 5 has been approved by the American Law Institute and the 
National Conference of Commissioners on Uniform State Laws.

American Bar Association approval is anticipated in due course.

The final text of revised Article 5 is available now.

Introduction is anticipated this year or next year in about 20 states, including 
major money center states such as New York, California and Dlinois.

States which do not adopt revised Article 5 will find themselves behind the 
rest o f the country and the rest of the world.

\a ^  V U je. > t  C . C U . S L

Drafted^with the active participation of advisors from national and 
international businesses, banks, bar associations and government agencies.

Professor James J. White, co-author of the White & Summers treatise on the 
Uniform Commercial Code, was the reporter.



W H Y  S TA TE S  S H O U L D  A D O P T  
U C C  A R T IC L E  5 -  L E T T E R S  O F  C R E D IT

—  y i c e u . s L

The revision to Article 5 of the Uniform Commercial Code — Letters of Credit —
updates the law governing the $200 billion U.S. letter of credit industry. Banks, and
occasionally other persons, issue letters of credit to better assure payment to a third party 
by a customer up to a stated amount, for a stated period of time. Half of all exports outside 
the U.S. are financed by letters o f credit.

Since the 1950s when this article was originally promulgated, the practices and 
technologies employed with letters of credit have changed substantially, including the use of 
electronic and computer technology. Litigation has increased as the volume of credits and 
the uncertainties of the law have stimulated controversies. Thus revision to UCC5 is both 
appropriate and timely.

There are a number of reasons why every state should adopt revised UCC Article 5:
<► LETTERS OF CREDIT ARE IMPORTANT - Letters of credit are very 

important in international trade. It has become a common method of
guaranteeing and obtaining payment. The use of letters of credit has
increased in recent years as foreign trade has expanded and increased. The 
law which regulates letters of credit - UCC Article 5 - is obviously an 
important component to expansion of foreign trade.
UCC5 RECOGNIZES THE UCP 500 - UCC5 recognizes the Uniform 
Customs and Practices for Documentary Credits (UCP 500), which is used in 
most international letters of credit. The UCP 500 was promulgated by the 
International Chamber of Commerce and provides operational rules and 
standards that have international acceptance.

► STANDARDS OF PRACTICE ARE RECOGNIZED - Revised UCC5 
specifically includes the most commonly used standards of practice. The 
revision coordinates with current standards of practice by including: deferred 
payment obligations, reasonable time to examine documents, preclusion, and 
the return of documents.



► UCC5 IS MODERNIZED — Original UCC5 in many ways is out o f touch with 
current practice and major gaps cause unnecessary litigation. The revised 
UCC5 authorizes the use of electronic technology; expressly permits deferred 
payment letters of credit and two-party letters of credit; provides rules for 
unstated expiration dates and "perpetual" letters of credit; and conforms to 
existing practice for assignment of proceeds.

► UNIFORM ITY — It is important that U.S. law regarding letters of credit be 
in accord with international rules and practices, but since letters of credit are 
a major instrument in domestic transactions as well, both international and 
domestic trade requires uniformity of law. These rules should be consistent 
within the United States.

* CONCLUSION — The revised UCC Article 5 is a significant improvement
over current provisions, and will lessen litigation, clarify matters which had 
been disputed, and encourage sound practices, promoting international trade. 
For a ll o f these reasons, UCC5 should be adopted by all states as soon as 
possible.

*



L E G A L  S E R V I C E S

D IV IS IO N  O F  L E G A L  A N D  R E S E A R C H  S E R V IC E S  
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FAX (907) 465-2029 130 Seward Street, Suite 409
Mail Slop 3101 Juneau, Alaska 99801-2105

M E M Q R A N D U M  February 17, 1999

SUBJECT; Sectional summary o f  MB 79 relating to letters o f  credit (Work Order
No. 2I-LS0375\D)

TO: Representative Norman Rokeberg, Chair
House Labor and Commerce Committee 
Attn: Janet Seitz

FROM: U l i e s a  Bannister
Legislative Counsel

You have requested a sectional summary o f  the above-described bill,

As a preliminary matter, note that a sectional summary o f  a bill should not be considered an 
authoritative interpretation o f  the bill. The introductory remarks and the other descriptions 
o f  the sections necessarily contain some generalizations and simplifications. As a result, 
please keep in mind that the bill itself is the best statement o f  its contents.

1 3 a s ic _ d c ic r ip lio jiL _ d c i3 n it iQ jis _ u s td _ i ii_ iii i i im a r ,v .. In general, a letter o f  credit is an 
agreement by a bank or other person made at the request o f  a customer that the bank or other 
person will honor demands for payment (or a demand for delivery o f  an item o f  value) when 
the conditions in the letter o f  credit arc met. As an example, a letter o f  credit may be used 
when a bank customer wants to buy some merchandise, but the manufacturer won't ship 
without assurance o f  payment. The hank issues a letter o f  credit and is the "issuer." The 
customer requesting the letter o f  credit is the "applicant." The manufacturer (or other person 
who will he paid) is the "beneficiary."

To obtain the payment or delivery, the beneficiary must present the required documents. 
This is referred to as a "presentation" o f  the documents or "presenting" the documents. 
When the hank pays or delivers the item to the manufacturer, the bank "honois" the letter o f  
credit. If the bank doesn't pay or deliver upon presentation o f the documents, the bank 
"dishonors" the letter o f  credit.

If the bank authorizes another person to make the payment or deliver under a letter o f  credit, 
that person is a "nominated person." If the nominated person also undertakes to honor a 
letter o f  credit, that person is a "confirmer."

An "adviser" is a person who noli lies the beneficiary (or another "adviser" who will notify 
the beneficiary) that a letter o f  credit has been issued, confirmed, or amended.
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This bill revises the rules that set up how letters o f  credit work and the relationships between 
all o f  the various parties involved.

Section 1. AS 09.30.070(b). Makes an amendment conforming this subsection to proposed 
AS 45.05.111(d). This bill section deals with interest on a court judgment and establishes 
when interest starts accruing before the judgment is handed down. Under AS 45 .05 .111(d), 
interest on money owed for a liability found tinder AS 45.05.111(a) - (c) starts when the 
letter o f  credit is wrongfully dishonored or on another appropriate dale.

SiXtiou_2. AS 45.01.105(b). Makes an amendment conforming this subsection to the 
proposed AS 45.05 changes. AS 45.01.105 identifies which state or nation's law governs in 
certain cases involving more than one slate or nation. The amendment states that 
AS 45.05.116 establishes what law governs for letters o f  credit.

ScctiouJI. AS 45.02.512(a). Makes an amendment conforming this subsection to proposed 
AS 45.05.109(b). Excuses a buyer from making payment, even if the contract requires 
payment before inspection and the required documents are tendered, if  the circumstances 
would justify an injunction under AS 45.05.109(b),

SiCtittiLj. AS 45.05.102. Delines the terms used in the revised chapter on letters o f  credit 
(AS 45.05). Sec the introductory comments to this memo for more simple definitions o f  the 
most important terms.

S.e.ctioii_5. AS 45.05.103. Defines the scope o f  AS 45.05.

AS 45.05.103(a). States that the chapter applies to letters ol'crcdil and transactions involving 
letters o f  credit.

AS 45.05.103(b). Stales that this chapter, by itself, does not govern how to treat another 
situation or person not covered by this chapter.

AS 45.05.103(c). States that you can change the provisions o f  this chapter by an agreement, 
except as provided by certain listed statutes. States that a general provision to excuse 
liability or limit remedies won't work to change the obligations imposed by this chapter.

AS 45.05.103(d). States that the rights and obligations o f  an issuer to a beneficiary, or to a 
nominated person, arc independent o f  the contracts and arrangements underlying the letter 
ofcrcdit. In other words, the existence, performance, and nonperformance o f  the underlying 
contract or arrangement don't affect the rights and obligations under the letter o f  credit. 
Includes under this subsection contracts between the issuer and the applicant and between 
the applicant and the beneficiary.

Se.ctiojiJ). AS 45.05.104. Sets out just what a letter o f  credit and certain related documents 
must consist of. They must be in a form that can provide a record and must be authenticated
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by a signature or authenticated as required under the parties' agreement or by the standard 
practice referred to in AS 45 .05 .10S(e).

Section 7. AS 45.05.105. Stales that you don't need consideration (something o f  value to 
be received by a party) in order to issue, amend, transfer, or cancel a letter o f  credit, advice, 
or confirmation. Contracts usually require that each party receive something as consideration 
(not necessarily money or other property, but something o f  value to the party).

S ection ^  AS 45.05.106(a). States that a letter o f  credit becomes enforceable against the 
issuer when the issuer sends it to the beneficiary or adviser. States that you can't revoke a 
letter o f  credit unless the letter says so.

AS 45.05.106(b). Stales that an amendment or cancellation o f  a letter o f  credit does not 
affect the rights and obligations o f  certain listed persons (e.g., beneficiary and applicant) 
unless they consent to the amendment or cancellation, or unless the letter o f  credit says it 
is revocable or that the issuer can amend or cancel it without the consent.

AS 45 .05 .106(c). States when a letter o f  credit expires if  it does not state the date or does 
not have a provision that determines when it expires. The letter o f  credit expires one year 
after its stated date o f  issuance or. if not slated, one year after the date it is issued.

AS 45.05.106(d). States that a perpetual letter o f  credit expires live years after its stated 
date o f  issuance or. if  not stated, live years after the dale it is issued.

S.cctioiLiL AS 45.05.107(a). States that a confirmer is directly obligated on the letter o f  
credit and has the rights and obligations o f  the issuer (as far as the letter o f  confirmation says 
it does). Also stales that the confirmer has rights against, and obligations to, the issuer as if  
the issuer were the applicant and the confirmer had issued the letter o f  credit at the request 
o f  the issuer.

AS 45.05.107(b). States that a nominated person does not have to honor or give value when 
the necessary documents are presented to collect under a letter o f  credit, unless the person 
is also a confirmer.

AS 45.05,107(c). States that a person requested to advise may decline to act as an adviser. 
Stales that an adviser is not required to honor or give value when the necessary documents 
are presented to collect under a letter ofcredit. unless the adviser is also a confirmer. States 
that an adviser's job is to advise accurately about the terms o f  the letter ofcredit and related 
documents, and. with regard to the beneficiary, to check if the request to advise is authentic. 
Stales that a letter ofcredit, confirmation, or amendment is enforceable as issued even if the 
advice is not accurate.

AS 45.05.107(d). Stales that a person who nolilies a transferee beneficiary (a person to 
whom the beneficiary has transferred the beneliciary's interest under the letter o f  credit)
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about the terms o f  a letter o f  credit or related document has the rights and obligations o f  an 
adviser under (c) o f  this section. States that the terms o f  the notice to the transferee 
beneficiary and transferor beneficiary (the beneficiary who transferred the interest in the 
letter o f  credit) may be different, as allowed by the letter o f  credit or related document that 
is received by the person who notifies the transferee beneficiary.

Section 10. AS 45.05 .10S(a). Except as provided in the section on fraud and forgery, 
requires an issuer to honor a presentation that appears on its face to comply strictly with the 
letter o f  credit. The standard practice o f  financial institutions determines whether the 
presentation complies as required. Requires an issuer to dishonor a presentation that does 
not appear to comply, except as provided in AS 45 .05 .113 and otherwise agreed with the 
applicant.

AS 45 .05 .10S(b). Slates that upon presentation an issuer has a reasonable time to perform 
certain acts. The reasonable time may not exceed seven business days after the day o f  
receipt. These acts are to honor the presentation, to notify the presenter that there arc 
problems, or, if  the letter o f  credit provides for honor after seven business days alter 
presentation, to accept a draft (check) or incur a deferred obligation.

AS 45 .05 .10S(c). States that in two situations an issuer is prevented from asserting that a 
problem causes the issuer to dishonor the letter ofcredit. The Urst situation is when the 
issuer docs not give timely notice o f  the problem. The second situation is iflhe issuer gives 
notice but the problem is not stated in the notice. This subsection is subject to the fraud, 
forgery, and expiration assertions under (d).

AS 45 .05 .10S(d). Slates that an issuer can still assert that there has been fraud or forgery 
(under AS 45.05.109(a)) or that the letter ofcredit has expired before presentation in order 
to dishonor a presentation, even if the issuer failed to given the required notice or to mention 
the fraud, forgery, or expiration in the notice.

AS 45.05.10S(c). Requires an issuer o f  a letter ofcredit to comply with the standard practice 
o f  financial institutions that regularly issue letters ofcredit when the issuer handles letters 
o f  credit. States that a court is the determiner o f  whether the issuer has complied with the 
standard practice. Directs a couit to allow the parties to present evidence o f  what is the 
standard practice.

AS 45.05, IOS(f). Stales what an issuer is not responsible for. An issuer is not responsible 
for the performance or nonperformance o f  the contract, arrangement, or transaction 
underlying the letter o f  credit, An issuer is not responsible for another person's acts or 
omissions. An issuer is not responsible for knowing the usage o f  a particular trade, except 
'or the standard practice o f  financial institutions issuing letters ofcredit.

AS 45.05.10S(g). Directs an issuer to ignore certain nondocumentary conditions contained 
in a letter o f  credit.
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AS 45.05.108(h). Requires an issuer who docs not honor a presentation under a letter o f  
credit to return the documents presented, or to hold them for the presenter and notify the 
presenter.

AS 4 5 .0 5 .10S(i). Establishes certain rights and limitations for an issuer when the issuer 
honors a presentation under a letter ofcredit. The issuer is entitled to be reimbursed by the 
applicant; the reimbursement must be made in funds that are available immediately to the 
issuer not later than the date o f  payment. The issuer takes the documents presented without 
any claims by the beneficiary or presenter. The issuer may not claim a right o f  recourse 
under AS 45.03.414 -45.03.415 on a draft (check). Except as provided in two other sections, 
the issuer may not get the money or another valuable back if there was a mistake, if  the 
mistake involves obvious problems in the documents or tender that are apparent on the face 
o f  the presentation. The issuer is discharged unless a required signature o f  the beneficiary 
was forged.

Section 11. AS 45.05.109(a). Gives an issuer directions on what to do if presentation 
documents appear to meet the requirements o f  the letter o f  credit, but a document is either 
forged or materially fraudulent, and honoring the documents would result in a material fraud 
by the beneficiary on the issuer or applicant.

Directs the issuer to honor '.he presentation o f  the documents if honor is demanded by certain 
persons under certain circumstances. The first is a nominated person that has given value 
in good faith and without notice o f  the forgery o f  fraud. The second is a confirmer that has 
honored its confirmation in good faith. The third is a holder in due course o f  a draft (check) 
that was drawn up under the letter ofcredit and taken by the holder in due course after 
acceptance by the issuer or nominated person. The fourth is the person who has had the 
issuer's or nominated person's deferred (doesn't have to be paid immediately) obligation 
transferred (assigned) to the person, if  before the obligation was incurred by the issuer or 
nominated person, the person gave value to gel the assignment and did not have notice o f  the 
forgery or fraud.

Allows the issuer to honor or dishonor the request for payment if the issuer acts in good faith 
and if the situation does not fall under categories (1) - (4) above.

AS 45.05.109(b). Authorizes a court to enjoin an issuer from honoring a request for payment 
(or grant similar relief against the issuer or other persons) when an applicant claims forgery 
or fraud, but only if four listed conditions are met. The first is that the relief must not be 
prohibited under the law governing drafts that have been accepted by the issuer, or governing 
a deferred obligation incurred by the issuer. The second is that a beneficiary, issuer, or 
nominated person who may be adversely affected must be adequately protected against loss 
resulting from the court giving the relief. The third is that all o f  the conditions for obtaining 
the court relief in this stale must be satisfied. The fourth is that applicant is likely to succeed 
on the claim o f  forgery or fraud and the person demanding that the presentation be honored 
docs not qualify for protection under (a)( I).
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Section 12. AS 45.05.110(a). Establishes certain things that the beneficiary warrants when 
the presentation is honored. The beneficiary warrants to the issuer, to another person to 
whom the presentation is made, and to the applicant that there is no fraud or forgery as those 
terms arc described in AS 45.05.109(a). The beneficiary warrants to the applicant that the 
payment (or transfer o f  value) does not violate an agreement between the beneficiary and the 
applicant or another agreement connected to the letter o f  credit.

AS 45.05.110(b). States that the warranties in (a) arc in addition to other warranties under 
AS 45.03 (UCC: negotiable instruments), AS 45.04 (UCC: bank deposits and collections), 
AS 45.07 (UCC: warehouse receipts, bills o f  lading, and other documents o f  title), and 
AS 45.OS (UCC: investment securities) that are related to the presentation or transfer o f  the 
documents.

Section 13. AS 45.05.111(a). Allows a beneficiary, successor beneficiary, or a nominated 
person to recover from the issuer o f  a letter ofcredit the amount in dispute if the issuer 
wrongfully dishonors or states that the issuer will not honor its obligation. If the issuer's 
obligation is not to pay money, this subsection allows the claimant to make the issuer 
perform what the issuer was supposed to perform, or, if  the claimant elects, to recover an 
amount o f  money that equals the value o f  the performance. Allows the claimant to also 
recover damages that How directly and immediately from the dishonor but not more remote 
damages. States that the claimant does not have to take action to avoid the damages that 
might result. However, reduces the awarded damages to the extent the claimant does avoid 
the damages. Requires the issuer to prove the amount o f  the damages that (he claimant 
avoided. If the claim is based on the issuer repudiating the obligation before presentation o f  
the documents, slates that the claimant docs not have to present the documents normally 
required to require the issuer to pay or deliver the value required.

AS 45.05 .111(b). Allows the applicant to recover damages from the issuer if the issuer 
wrongfully dishonors a draft or demand presented under a letter o f  credit, or if  the issuer 
wrongfully honors a draft or demand under the letter o f  credit. Allows the claimant to 
recover damages that flow directly and immediately from the wrongful act, but not the more 
remote "consequential" damages. Reduces the amount o f  awarded damages by any amount 
saved due to the wrongful act.

AS 45 .05 .111(c). Allows a person to recover from an adviser or nominated person, other 
than a confirmer, the person's damages resulting from the adviser's or nominated person's 
breach o f  an obligation under this chapter or from an issuer's breach o f  an obligation not 
covered by (a) or (b). Allows the person to recover only damages that How directly and 
immediately from the breach, but not the more remote consequential damages, less any 
amount the person saves due to the breach. States that a confirmer has the liability o f  an 
issuer under (a), (b), and this subsection, to the extent o f  the confirmation.
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AS 45.05.111 (d). States that an issuer, a nominated person, or an adviser who is liable under
(a) - (c) must pay interest on the amount owed from the date o f  the wrongful dishonor, or 
from another appropriate date.

AS 45 .05.111(c). Directs the court to award attorney fees and costs to the party who wins 
a court action for a remedy under this chapter.

AS 45 .05 .111(f). Allows parties to establish ahead o f  time by agreement the amount o f  
damages that would result from a breach o f  an obligation under this chapter. However, the 
amount or formula for calculating the amount must be reasonable.

Section 14. AS 45.05.112(a). Prohibits transferring the right o f  a beneficiary to payment 
or performance under a letter o f  credit, except when the transfer occurs by operation o f  law 
as provided under AS 45 .05 .113, or unless the letter ofcredit says the right is transferable.

AS 45.05.112(b). Allows in two circumstances an issuer to refuse to carry out or recognize 
a transfer, even i fallowed under the letter ofcredit. The first circumstance is that the transfer 
would violate the law that applies to the situation. The second circumstance is that the 
transferor or the transferee has failed to comply with the letter ofcredit, or with another 
requirement that relates to the transfer, and that is within the standard practice o f  financial 
institutions regularly dealing with letters ofcredit or that is otherwise reasonable under the 
circumstances.

Section 15. AS 45 .05 .113(a). Allows a person who succeeds another person as the 
beneficiary under a letter o f  credit to perform certain listed acts without having to disclose 
that it is a successor o f  the beneficiary. The successor may consent to amendments. The 
successor may sign and present documents. The successor may receive payment or other 
items o f  value in the name o f  the beneficiary.

AS 45.05.113(b). Allows the successor o f  a beneficiary to perform certain listed acts in its 
own name as the disclosed successor to the beneficiary, The disclosed successor may 
consent to amendments. The disclosed successor may sign and present documents. The 
disclosed successor may receive payment or other items o f  value. Except as provided by (e), 
directs an issuer to recognize a person who is disclosed to be a successor beneficiary as a full 
beneficiary if  the successor beneficiary complies with the standard practice lor financial 
institutions regularly dealing in letters o f  credit, or, in the absence o f  the standard practice, 
with other reasonable procedures that will protect the issuer.

AS 45 .05 .113(c). States that an issuer does not need to determine whether a person alleging 
to be a successor beneficiary is actually such a beneficiary or whether the purported 
successor's signature is genuine or authorized.

AS 45.05.113(d) States that honoring a purported successor's presentation under (a) or (h) 
that appears to be in compliance has the consequences identified in AS 45.05. IOS(i) even if
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the person is not really the successor o f  the beneficiary. States that documents signed in the 
name o f  the beneficiary or a disclosed successor by a person who is not really the beneficiary 
or the successor beneficiary are considered to be forged documents when applying 
AS 45.05.109.

AS 45.05.113(c). Allows an issuer (if  the issuer's rights o f  reimbursement are not covered 
by (d) or by similar law), any confirmer, and any nominated person to decline a presentation 
as provided in (b).

AS 45.05.113(0- Stales that if  a beneficiary changes its name after a letter o f  credit is issued, 
the beneficiary has the same rights and obligations as a successor beneficiary under this 
section.

SiifiionJii, AS 45.05.114(a). Defines "proceeds o f  a letter o f  credit" for the section.

AS 45.05.114(b). Allows a beneficiary to assign (transfer to another person) its right to the 
proceeds o f  a letter o f  credit. Allows the beneficiary to do this before presentation, by 
assigning the right to receive proceeds when the conditions are satisfied in the letter o f  credit.

AS 45.05.114(c). Allows the issuer or nominated person to refuse to recognize an 
assignment o f  the proceeds o f  a letter o f  credit until the issuer or nominated person agrees 
to the assignment.

AS 45 .0 5 .1 14(d). States that an issuer or nominated person is not required to give or 
withhold its consent to an assignment (transfer to another person) o f  the proceeds o f  a letter 
o f  credit. Prohibits the issuer or nominated person from withholding the consent 
unreasonably if the assignee has and shows the letter o f  credit and if presentation o f  the letter 
o f  credit is required before honor.

AS 45.05.114(c). States that the rights o f  a transferee beneficiary (a subsequent beneficiary 
to whom a beneficiary's rights have been transferred) or o f  a nominated person do not depend 
on the beneficiary's assignment (transfer) o f  the proceeds o f  a letter o f  credit and are superior 
to the assignee's right to the proceeds.

AS 45.05.114(Q. Slates that the rights under this section between an assignee and an issuer, 
a transferee beneficiary, or a nominated person, and the issuer's or nominated person's 
payment o f  proceeds to an assignee or a third person, do not affect the rights between the 
assignee and a person other than the issuer, transferee beneficiary, or nominated person. 
States that the creation and perfecting (making effective) o f  a security interest (an interest 
taken to secure a payment) in (or granting) a beneficiary's rights to proceeds, and assignment 
o f  (transferring) those rights, are governed by AS 45.09 (UCC: secured transactions) or 
other law. Stales that the rights and obligations arising on the creation and perfection o f  a 
security interest or arising on another assignment (transfer) o f  a beneficiary's rights to
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proceeds, arc governed by AS 45.09 or other law, as against a person other than the issuer, 
transferee beneficiary, or nominated person.

Section 17. AS 45.05.115. Limits how long a person has to bring an action in court to 
enforce a right or obligation under this chapter. Limits the time to the later o f  (1) one year 
after the expiration date o f  the letter o f  credit, or (2) one year after the basis for the action 
occurs. States that a basis for the action arises when there is a breach (o f  an obligation) 
under this chapter, even if the injured party docs not know about the breach.

Section 18. AS 45.05.116(a). States that the liability o f  an issuer, a nominated person, or 
an adviser is governed by the jurisdiction that the parlies choose by agreement if  the 
agreement is in the form o f  a record signed or otherwise shown to be authentic by the parties 
under AS 45.05.104 or by a provision in the letter ofcredit ,  confirmation, or other 
undertaking. States that the selected jurisdiction is not required to be related to the 
transaction involved.

AS 45.05.116(b). States which jurisdiction governs the liability o f  certain listed persons for 
their acts or failure to act, unless (a) applies. Stales that the jurisdiction is the jurisdiction 
where the person is located. Considers the person to be located at the address stated in the 
person's promise. States that if more than one address is indicated, the person is considered 
to be located at the address from which the promise o f  the person was issued. When dealing 
with jurisdiction, selection o f  whose law to apply, and recognition o f  letters ofcredit between 
bank branches, but not a court judgment, the branches o f  a bank are considered to be separate 
juridical entities, and a bank is considered to be located where the bank's branch that is 
related to the matter is considered to be located under this subsection.

AS 45.05.116(c). States that, except as provided otherwise in this subsection, the liability 
o f  certain listed persons is governed by rules of custom or practice that the parties expressly 
select for the letter o f  credit or confirmation, or undertaking. Gives as an example the 
Uniform Customs and Practice for Documentary Credits. States that if  both this chapter and 
the rules o f  custom or practice apply to the liability, the rules govern, unless they conflict 
with a provision o f  this chapter that cannot be changed (see AS 4 5 .0 5 .103(c)).

AS 45.05.116(d). Stales that this chapter governs ifa  conflict occurs between this chapter 
and AS 45.03 (UCC: negotiable instruments), AS 45.04 (UCC: bank deposits and 
collections), AS 45.09 (UCC: secured transactions), and AS 45.14 (UCC: funds transfers).

AS 45.05 .116(e). Stales that the location for settling disputes tinder this chapter may he 
chosen in the same manner as the governing law is chosen under (a), and that the selection 
has the same binding effect.

Section 19. AS 45.05.117(a). Stales that an issuer who honors a letter ofcredit is 
subrogated to the rights o f  (is substituted for anil can claim the rights olj certain listed
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persons. The first person is the beneficiary, and the substitution is the same as if the issuer 
were a back-up debtor on the underlying obligation owed to the beneficiary. The second 
person is the person who requested the issuer to issue a letter ofcredit and the subrogation 
is to the same extent as i f  the issuer were the back-up debtor on the obligation owed to the 
applicant.

AS 45.05 .117(b). States that an applicant that reimburses an issuer is subrogated to the 
rights o f  (is substituted for and can claim the rights of) certain listed persons. The 
subrogation is to the same extent as if  the applicant were the secondary debtor on the 
obligation owed to the issuer, and the applicant lias the subrogation rights o f  the issuer to the 
rights o f  the beneficiary slated in (a).

AS 45.05 .117(c). Slates that a nominated person who pays or gives value against a draft 
(check) or demand presented under a letter o f  credit is subrogated to the rights o f  (is 
substituted for and can claim the rights of) certain listed parties.

AS 45.05.117(d). States that the right o f  subrogation in (a) and (b) don't arise until the issuer 
honors die letter ofcredit or otherwise pays under the letter ofcredit. States that the rights 
o f  subrogation in (c) don't arise until the nominated person pays or otherwise gives value 
under the letter o f  credit. These provisions apply even if there is an agreement that states 
otherwise. Until the events occur, the persons do not obtain under this section any present 
or future rights that would form the basis for a claim, defense, or excuse.

S.c.ction_2DJ AS 45.09.103(a). This amendment adds "rights to proceeds o f  written letters 
o f  credit" to the items that are covered by this subsection. The subsection deals with 
determining which jurisdiction's law applies when perfecting (making effective) secured 
transactions (agreements where one party transfers an interest in property to secure a 
contract), and what happens when collateral that is subject to a perfected security interest in 
another jurisdiction is brought into and kept in this state.

Si'diouJLL. AS 45.09.104. States that AS 45.09 (UCC: secured transactions) does not 
apply to the transfer o f  an interest in a letter ofcredit, except for the rights to proceeds o f  a 
written letter o f  credit.

Sectioii_22. AS 45.09.105(c). Adds two definitions to the definitions that apply in 
AS 45.09 (UCC: secured transactions): "letter ofcredit" and "proceeds o f  a letter of credit."

S_c.ctioiiJ23J AS 45.09.106. Adds "rights to proceeds o f  written letters ofcredit" to the 
definition o f  "general intangibles" that is used in AS 45.09 (UCC: secured transactions).

SectioiL24, AS 45.09.304(a). States that to perfect (make effective) a security interest 
(interest given to a person to secure performance o f  a contract) in the rights to proceeds of  
a written letter ofcredit, the parly that is secured must take possession o f  the letter ofcredit.
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Section 25. A S  45.09.305. Allows a person to obtain an interest that secures performance 

of an obligation in the "rights to proceeds of a written letter of credit" by taking possession 

of the letter of credit.

Section 26. Subsection (a) states that this Act applies to a letter of credit that is issued on 

or after the effective date of this Act. Stales that this Act docs not apply to a transaction, 

event, obligation, or duty that is associated with a letter of credit issued before the effective 

dale of this Act.

Subsection (b) states that a transaction associated with a letter of credit issued before the 

effective date of this Act, and the accompanying rights, obligations, and interests are 

governed by current law as if this Act had not occurred.

Section 27. Makes the Act effective January 1, 2000.

TLB:g!c 

99-060.glc



Law Offices

D i l l o n  &  F i n d l e y

Ray R. Brown 
Mauri Lorn: 

Knsicn D. Pcttcrvrn 
Pnralrral 

M. Benito Raymond

ANCHORAGE
Dcnnu C  Batlcy 
Paul L Dillon 
Thomas W. Findley 
Ridurd D. Monkman 
Arthur H. Perenon 
Pctcr K. Punier 
Par.ilciml
Melanie E. MickcUon 
Ann Wilkinson

JUNEAU
A  Professional C orporation

Telephone (907) 586-4000 
Facsimile (907) 586-3777 
E-mail: dilfin@ptialaska.net

350 North Franklin Street 
Juneau, Alaska 99801

The Ebner Building

510 L Street, Suite 601 
Anchorage, ALulm 99501 
Telephone (907) 277-5400 
Fucaimilc (907) 277-9«96

January 27, 1999

JAN 2 7 1999

The Honorable N o r m a n  Rokeberg, Chair 

House Labor and C o m m e r c e  Committee 

Alaska State Legislature 

R o o m  24, State Capitol 

Juneau, Alaska 99801-1182 H A N D  D E L I V E R E D

Re: Uniform Commercial Code, Revision of Article 5 -- Letters of Credit

(Last Legislature’s H B  178)

Dear Representative Rokeberg:

As I discussed with your assistant, Janet Seitz, yesterday, last legislature's H B  178 appears 

ready for re-introduction this session. At her request, you will find attached a "sponsor 

statement" for the bill. I will not go into the bill here, other than to say that it is basically an 

update of the law governing the $200 billion U.S. letter-of-credit industry.

Also attached are three information sheets (one of which is two-sided) provided by the 

N C C U S L .  As usual, I would be happy to provide any additional information that you m a y  need. 

As you know, however, in Alaska's Uniform Laws delegation, Jerry Kurtz is the one with the 

most expertise in this area. H e  can be reached in Anchorage at 276-6100.

Since the bill passed the House unanimously last year, and, despite the lack of opposition, 

inexplicably got stuck in the Senate Judiciary Committee, I trust that it will pass this year. Thanks 

again for your support and your work on it.

Yours truly,

Arthur H. Peterson 

Uniform L a w  Commissioner 

for Alaska

dv/ahp/Rokebcrg Idler

mailto:dilfin@ptialaska.net
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A H P : d v  

Enclosures (4)

cc w/encl: Rest of Alaska's U L C  Delegation:

Honorable Jay A. Rabinowitz 

W .  Grant Callow, Esq.

Tamara Brandt Cook, Esq.

L. S. Kurtz, Jr., Esq.

Deborah E. Behr, Esq.

dv/ahp/Rokeberg letter
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H o n .  N o r m a n  R o k e b e r g ,  C h a i r  

H o u s e  L a b o r  &  C o m m e r c e  C o m m i t t e e  

A l a s k a  S t a t e  L e g i s l a t u r e  

A T T N :  J a n e t  S e i t z

R o o m  2 4 ,  S t a t e  C a p i t o l

J u n e a u ,  A l a s k a  9 9 8 0 1 - 1 1 8 2  H A N D - D E L I V E R E D

R e :  H B  79, R e v i s i o n  o f  U C C ,  A r t i c l e  5 ( L e t t e r s  o f  C r e d i t )

D e a r  R e p .  R o k e b e r g :

I u n d e r s t a n d  t h a t  H B  7 9  i s  s c h e d u l e d  f o r  a h e a r i n g  b e f o r e  y o u r  

c o m m i t t e e  t h i s  F r i d a y ,  F e b r u a r y  2 6 .  U n f o r t u n a t e l y ,  I w i l l  b e  i n  

A n c h o r a g e  o n  b u s i n e s s  t h a t  d a y  a n d  c a n n o t  a t t e n d  y o u r  h e a r i n g .

H o w e v e r ,  I w a n t e d  t o  r e p e a t  m y  s t r o n g  S U P P O R T  f o r  t h i s  b i l l ,  

a n d  I u r g e  y o u r  c o m m i t t e e  t o  a c t  o n  i t  f a v o r a b l y ,  w i t h  a  " D o  P a s s "  

r e c o m m e n d a t i o n .

T h i s  b i l l  p r e s e n t s  a  n e c e s s a r y  p i e c e  i n  t h e  o n g o i n g  e f f o r t s  o f  

t h e  N a t i o n a l  C o n f e r e n c e  o f  C o m m i s s i o n e r s  o n  U n i f o r m  S t a t e  L a w s  t o  

k e e p  t h e  U n i f o r m  C o m m e r c i a l  C o d e  u p  t o  d a t e .  I t  r e s o l v e s  i s s u e s  

p e r t a i n i n g  t o  m o d e r n  t e c h n o l o g y ,  c u r r e n t  b u s i n e s s  p r a c t i c e s ,  a n d  

t h e  i n t e r p r e t a t i o n  o f  t h e  d e c a d e s - o l d  e x i s t i n g  l a w .  I t  i s  

d e s c r i b e d  m o r e  s p e c i f i c a l l y  i n  t h e  s p o n s o r  s t a t e m e n t  a n d  a t t a c h e d  

m a t e r i a l s  t h a t  I p r o v i d e d  y o u  w i t h  m y  J a n u a r y  27, 1 9 9 9  l e t t e r .

T h a n k  y o u .

J a y  A. R a b i n o w i t z  

W. G r a n t  C a l l o w  

T a m a r a  B r a n d t  C o o k  

L. S. ( J e r r y )  K u r t z ,  J r .  

D e b o r a h  E. B e h r

s u p p o r t

Y«

A r t h u r  H. P e t e r s o n  

U n i f o r m  L a w  C o m m i s s i o n e r  

f o r  A l a s k a

c c :  R e s t  o f  A l a s k a ' s  U L C  D e l e g a t i o n :

mailto:dilfin@ptialaska.net
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February 19, 1999

TONY KNOWLES, GOVERNOR 

PLEASE REPLY TO:
O 1031 W EST 4TH AVENUE. SUITE20G 

ANCHORAGE. ALASKA 99501-1994PHONE: 
FAX:

(907)269-5100(907)276-3697
KEY BANK BUILDING 100 CUSHMAN ST.. SUITE400 FAIRBANKS. ALASKA 99701-4679 PHONE: (907)451-2611FAX: (907)451-2646
P.O. BOX 110300-DIMOND COURT HOC JUNEAU. ALASKA 99811-0300 PHONE: (907)465-3600FAX: (907)465-6735

Honorable N o r m a n  Rokeberg 

Chair

House Labor &  C o m m e r c e  Committee 

State Capitol, R m  24 

Juneau, A K  99801-1182

Dear Representative Rokeberg:

FEB 1 9 1999

Re: H B  79 - U C C :  Letters of Credit

H B  79 (UCC: Letters ofCredit) is presently before the House Labor and C o m m e r c e  

Committee. The bill was developed by the National Conference of Commissioners on Uniform State 

Laws after many years of study and consideration. The bill is important to provide a good business 

climate for interstate business transactions concerning letters of credit.

If you have questions, please contact m e  at 465-2122.

Sincerely,

B R U C E  M. B O T E L H O  

A T T O R N E Y  G E N E R A L

By:

Deborah E. Behr 

Assistant Attorney General

D E D :jf

cc: Pat Pourchot, Legislative Dir.

Office o f the Governor

Clirystnl Smith, Legislative Contact 

Dept, o f  Law

All Alaska Uniform Law Commissioners

Vince Usern 

Mary Ellen Ueardsley 

Assistant Attorneys General 

Juneau/Anchorage

03-C5LH V •̂ Ct•<J *n \ v*1
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Honorable Pete Kott 

Chair

House Judiciary C o m m u t e e  

State Capitol, R m  118 

Juneau, A K  99801-1182

P L E A S E  R E P L Y  TO :

O  1031 W EST4JH  AVENUE, S U IT E 200 
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PHONE: (907) 269-5100
FAX: (907)276-3697

O  K E Y  B A N K  B U IL D IN G
100 CUSHMAN ST., SU ITE 400 
FAIRBANKS, ALASKA 99701-4679 
PHONE: (907)451-2811
FAX: (907)451-2846

O f P.O. BOX 110300-DIMOND C O U R TH O U S
^  JUNEAU. ALASKA 99811-0300 

PHONE: (907)465-3600
FAX: (907)465-6735

TONY KNOWLES, GOVERNOR

HAR q 8 1999

Re: H B  79 - U C C :  Letters ofCredit

Dear Representative Kott:

H B  79 (UCC: Letters of Credit) is presently before the House Judiciary Committee. 

The bill was developed by the National Conference of Commissioners on Uniform State La w s  after 

many years of study and consideration. The bill is important to provide a good business climate for 

interstate business transactions concerning letters of credit.

If you have questions, please contact m e  at 465-2122.

Sincerely,

B R U C E  M. B O T E L H O  

A T T O R N E Y  G E N E R A L

By:

Deborah E. Behr 

Assistant Attorney General

D EI3:jf

cc: Hon. Norman Rokeberg, Chair

I louse Lnbor &  Commerce Committee

Pat Pourchot, Legislative Dir.

Office o f the Governor

Chryslal Smith, Legislative Conlncl 

Dept, o f  Law

All Alaska Uniform Law Commissioners

Vince Uscra 

Mary Ellen Beardsley 

Assistant Attorneys General 

Juneau/Anchorage

03-C5LH , i i • il* •! f t  i •* |»*l li V f ^




