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SPONSOR SUBSTITUTE FOR HOUSE BILL NO. 42

IN THE LEGISLATURE OF THE STATE OF ALASKA

TWENTY-FIRST LEGISLATURE - SECOND SESSION
BY REPRESENTATIVES MULDER, Rokeberg

Introduced: 2/16/00
Referred: Judiciary, Finance

A BILL
FOR AN ACT ENTITLED
"An Act relating to civil liability for certain false or improper allegations in a
civil pleading or for certain improper acts relating to a civil action; amending

Rule 82(b), Alaska Rules of Civil Procedure; and providing for an effective date."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 09.65 is amended by adding a new section to read:
Sec. 09.65.190. Civil liability for false claims and improper practice, (a)

A person may not
(1) sign a civil complaint, answer, or other civil pleading that contains

(2) sign a civil pleading before making reasonable inquiry and
determining thaMcrthe best of the signer’s knowledge, information, and belief,"each
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or reversal of existing law.
(b) If the trier of fact determines that a party to a civil action hg/knowingly

made a false statement of a material fact in connection with the prosecution or defense
of a civil action, the court shall enter judgment against the party making the false
statement on the issue to which the false statement relates. If the civil action involves
multiple claims and the false statement does not apply to all claims, the judgment
required under this subsection shall appl*onlyjto those claims to which the false
statement relates.

A (c) A person may not, on the person's own behalf or as a representative of a
party, take part in the initiation, defense, continuation, or procurement of a civil action
against another person if the person acts

(1) without probable cause on a claim or defense; or
e N(2) primarily for a purpose other than that of securing the proper
adjudication of a claim or defense involved in the civil action.
) (d) A party who is injured by a violation of
(1) paragraph (a)(1) of this section may bring an action for
compensatory and punitive damages against the person who signed the civil pleading;
(2) paragraph (a)(2) of this section may bring an action for recovery
of compensatory damages against the person who signed the pleading; compensatory
damages awarded under this paragraph may not exceed the actual reasonable costs and
attorney fees that were incurred by the party who was injured, but were not awarded
to that party in the action in which the violation of (a)(2) of this section occurred; and
0 (3) subsection (c) of this section may bring an action for compensatory
and punitive damages against the person who took part in the initiation, continuation,
defense, or procurement of the civil action.

(¢) If a party brings an action under (d) of this section, the court shall award
actual reasonable attorney fees to the prevailing party regardless of whether the
prevailing party is the plaintiff or defendant.

(f) A person may not bring a civil action to recover damages under

(1) subsections (c) or (d) of this section unless final judgment has heen
entered in the civil action described in (a) or (c) of this section; and
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(2) subsection (c) of this section unless
(A) in the civil action described in @ or (c) of this section, a
notice of the specific conduct alleged to violate (a) or (c) of this section is
served on the opposing party as required under the Alaska Rules ofCivil
Procedure, but not filed with the court; and
(B) the challenged conduct is not appropriately corrected within
21 days after notice is served.
() This section does not apply to an action
(1) brought by a person incarcerated by the state;
(2) involving divorce or dissolution; or
(3) involving adoption, custody, support, or visitation of a child.
(h) In this section, "civil pleading" includes motions and affidavits.
*Sec. 2. The uncodified law of the State of Alaska is amended by adding a new section
to read:
INDIRECT COURT RULE AMENDMENT. AS 09.65.190(e), enacted in sec. Lof this
Act, has the effect of amending Rule 82(b), Alaska Rules of Civil Procedure, by allowing the
award of actual reasonahle attorney fees in certain civilactions.
* Sec. 3. The uncodifiedlaw of the State of Alaska is amended by adding anew section

to read:
APPLICABILITY. This Act applies to an action that accrues on or after the effective

date of this Act.
* Sec. 4. The uncodified law of the State of Alaska is amended by adding a new section

to read:

SEVERABILITY. Under AS 01.10.030, if any provision of this Act or the application
of a provision of this Act to any person or circumstance is held invalid, the remainder of this
Act and the application to other persons shall not be affected.

* Sec. 5. This Act takes effect immediately under AS 01.10.070(c).

SSI1IB 42
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NORTHERN ALASKA TOUR COMPANY
PO Box 82991 Fairbanks, Alaska 99708

17 March 2000

TO: Representative Pete Kott, Chair, House Judiciary

FROM: Matt Atkinson

CC: Representative Joe Green Representative Beth Kerttula
Sam Kito Linda Anderson
Alaska Vistors Association Eldon Mulder
Representative Jeannette James Representative Lisa Murkow sKki
Representative Norman Rokeberg Representative Eric Croft

Dear Representative Pete Kott:

| am contacting you as an Alaskan who works in the visitor industiy with a small
tour business. Your support of HB 42 would be very much appreciated by sim 'l
(and presumably large) tourism enterprises throughout our state.

This Bill appears tointroduce acommon sense element to the litigation process.
Those who would bring forth suit need to investigate the facts to make sure they
are true; if a party lies to further their claim, they lose. In no way are those that
have legitimate, truthful claims impacted. The Bill brings forth a measure of
equity in a litigious business environment. | feel that this can only help toprovide
abitofassurance tonew and/or growing enterprises, particularly tourism
enterprises, throughout the state.

In closing, L respectfully request your support of HB42 and appreciate all of your
efforts in Juneau on behalfof the citizens of Alaska.

Best Regards

Matthew S. Atkinson

Phone "07.474.8600 Fax907.474.4767
e-mall adventure@ northemalaska.com www.northernalaska.com
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March 2, 2000

Representative Eldon Mulder
House Finance Committee Co-Chair
State Capitol Room 507
Juneau, AK 99801

Dear Representative Mulder,

| am writing to express the Alaska Visitors Association’s support for two bills in the
Legislature.

AVA recently voted to support HB 339, which would expand the abilities of the
Commercial Fishing and Agriculture Bank to allow loans to small tourism businesses.
This new loan option would greatly benefit small tourism businesses and start-up
enterprises that might otherwise have difficulty obtaining a reqular commercial loan.

AV A also supports House Bill 42, which would discourage frivolous lawsuits by
assigning financial penalties for false suits. Many small Alaskan tourism businesses
cannot afford the legal fees incurred in such lawsuits, and in some cases the expense
of fighting unmerited claims can put an operator out of business. Tourism is the
fastest growing industry in the state and the second largest private-sector employer
with more and more small Alaskan businesses starting up each year. Inorder to
continue this small business growth, owners need a fighting chance to get their
businesses off the ground without the hassle of frivolous litigation,

AVA is a private, non-profit statewide trade association representing all facets of the
tourism industry. With more than 500 member businesses, AV A is the largest,
statewide visitor industry association representing the full spectrum of visitor industry
business interests from small localized rafting operators and wilderness guides to large
air and cruise lines. Since 90% of our members are small businesses with fewer than
10 employees, we see that a majority of them would henefit from protection against
frivolous lawsuits and increased access to small business loans.

Sincerely,

/] /
Anne Adasiak-Aildfew ~ w
Acting Executive Director

cc.  Representative Hudson
Representative Austerman
Representative Rokeberg

ation
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02/16/1995 14:43 907-780-5127 SILVER BOW CONSTRUCT

SILVER BOW CONSTRUCTION

5331 Shaune Drive
Juneau, AK 99801

(907) 700-4157 4(907) 780-5127 Fax

TO: HOUSE JUDICJARY TEE MEMBERS
ATTN, ’&W\A/&(
fax, 465-3518

JUNEAU, ALASKA
99801

FROM; BOB DIDIER
DATE: MARCH 15,2000 v
SUBJECT: HOUSEBILL 42 ;

*

Dear committee Members,

As a private businessmen in Alaska for overthirtP/ years bnd ANFIB member | have
watched with growing alarm the threat and actual use offrcviious law suites.

| feel House Bill 42 as introduced” Representative Moulder is a step in the right
direction in bring some sanity bade Into our courts.

Please consider my wholehearted support for this type of legation.

Robert Didier
President, CEO

CC Thyes Shaub, fax. 463-5128

Alaska Cpiirsctor LicenseNumber AA 4998
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2040 South Cushman, Fairbanks, Alaska 99701, Phone (907) 4; 7-8480, Fax (907) 457-8488
Wednesday, March 15,2000

To whom it may concern;

We support HB 42 with Eldon Mulder’s s_ui)pprt of thishi 1 We believe in the ideas behind
requiring parties to be honest and responsible in their plea lings to Alaska’s courts.

We are a NF1B member, # 035016129 531 AK 01

James Ingrah;

AVAVAVSd



February 27, 2000

Representative Eldon Mulder
Alaska State Capital Bldg.
Juneau, Alaska 99811

Dear Representative Mulder:

After careful review of House Bill 42,1am excited to lend my support. For years, many
of us in the service industries in Alaska have asked for various types of tort reform and
while HB 42 is not a substitute for the Recreation Liability Bill that has been stalled for
these past several years, it is a meaningful piece of legislation addressing a separate but
related issue. That being the numerous frivolous and disingenuous lawsuits filed each
year that cost small and mid size businesses in Alaska tens of thousands of dollars.

These lawsuits are often groundless, but paid nonetheless because the cost of fighting
such nuisance suits is far more expensive than an early settlement for even a blatantly

fraudulent claim.

On behalf of my company Alaska Travel Adventures, I appreciate your and
Representative Rokeherg’s sponsorship of this legislation and ongoing support of
Alaska’s small business community.

Sincerely

Robert M. Dindinger
President
Alaska Travel Adventures, Inc.

CC: Representative Lisa Murkowski
Representative Pete Kott
Representative Jeanette James
Representative Joe Green
Representative Beth Kertulla
Representative Eric Croft
Representative Norman Rokeberg
Alaska Visitors Association
Alaska Travel Industry Association
Alaska State Chamber of Commerce
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AL A SK AN A IRCWRAZFT ENGINES , INC

2425 M errill Field Drive
Anchorage, AK 99501
CKS*CY4R1IIM
Telephone (907) 272-3581 Fax (907) 272-3592

'O: NFsB/AJI State office
TINDEJR; Esther Alsworth
"ATE: March 15,2000

?Sf.one ofone- Following is the swessffige llsemito esch Skthe
epresentatives on your fax,

H: House Bill 12- The Frivolous Lawsuit Protection Act
I;ar Representative;

ith the prevalence of lawsuits, many ofwhich are frivolous and some eveu ridiculous
>res, House Bil 42 seems like a needful law. A person should always be responsible K
e-¢ir testimony but because of the love ofmoner many will perjure themselves and lie
_inrig lawsuits. This should not be and if legislation will curb this tendency, pictEss

licate your vote sountin passing .

espectftilly,

siUer AJsworth
rerctary
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AAAAAA ffliRR 42.
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FROM

FAX NO. Mar. 28 1999 12:56PM

DALTON HIGHWAY ADVENTURES
PO Box 82720 Fairbanks, Alaska 99708
phone/fax 907-474-0030

17 March 2000

Representative Pete Kott
House Judiciary Committee
Juneau, Alaska 99801

Dear Representative Kott:

lam a life-long Alaskan resident who has recently entered Alaska"s visitor Industry with
my new business, Dalton Highway Adventures. Dalton Highway Adventures isa small,
Fairbanks-based company that outfits Independent travelers with those things they need
[auto rentals, outdoor gear, etc.] to visitors planning to independently explore one of
Alaska®s most exciting new visitor destination, the Dalton Highway.

In recent years | had noticed an increasing number of my friends and neighbors starting
their own visitor Industry businesses, and 1 found it exciting that the visitor industry
appeared to be a growing, Alaska-based basic industry that a small business owner like
myself could actually participate in. Sensing opportunity, | have decided to jump inwith
both feet.

The good new is that Dalton Highway Adventures should have its doors open for
business when visitors begin arriving in mid-May. The bad news is that the #1 hurdle |
am encountering in attempting to open my business is both the availability and cost of
lichility insurance for a small, adventure-oriented business like mine. According to the
insurance Industry, Alaska's lawyer-friendly laws make Iteasy for one of my customers
to sue me regardless of whether their claim really has merit. Furthermore, it Is small
businesses like mine that tend to be the easy targets because we lack the deep pockets
1o defend against a frivolous lawsuit. Too often, small businesses are forced to choose
between paying to settle a frivolous lawsuit out-of-court OR go out-of-business paying
for the attorney costs necessary to defend against a frivolous lawsuit.

Alaska"s current lawyer-friendly laws are creating a situation where only the large cruise
companies have the deep pockets necessary to scare off frivolous lawsuits and afford
ever more costly liaility Insurance premiums. PLEASE SUPPORT HB 42 and help small,
Alaska-owned businesses like mine continue to participate in Alaska"s growing visitor

industry.

Sincerely

Erika Weld
Dalton Highway Adventures

Pl



FROM - UISEMAN PHONE NO. Mar. 17 2000 11:57AM PI

MARCH 16,2000

REPRESENTATIVE PETE KOTT
HOUSE JUDICIARY COMMITTEE
JUNEAU, ALASKA 99&01

DEAR CHAIRMAN KOTT:

lam Writing asking Your supportofhb42. iam the operator ofa
SMALL SEASONAL BUSINESS LOCATED IN WISEMAN, ALASKA [POP. 27]
CALLED THE WISEMAN MUSEUM. A MAJOR EXPENSE ASSOCIATED WITH
OPERATING EVEN A SMALL, ONE-CABIN MUSEUM IN A SMALL VILLAGE IN
RURAL ALASKA ISTHE HIGH COST OF BUSINESS LIABILITY INSURANCE. A
CUSTOMER WHO PATRONIZES MY MUSEUM COULD SUE ME AND FORCE ME TO
DEFEND THE SUIT UNDER CURRENT ALASKA LAW EVEN IF THE LAWSUIT IS
completely Withoutmerit, the resultiseVer-increaslng business
LIABILITY INSURANCE COSTS THAT MAKE IT DIFFICULT FOR A SMALL, RURAL-
BASED OPERATOR TO KEEP HER DOORS OPEN FOR BUSINESS.

RURAL-BASED, ALASKAN SMALL BUSINESSES NEED YOUR HELP. PLEASE
SUPPORT HB 42.

THANKS FOR LISTENING

ALICE ORUCH

Wiseman museum o ——
PINGEL CABIN

WISEMAN, ALASKA



FROM ; ARCTIC CIRCLE TRADING POST FAX NO. : Mar. 28 1999 01:33PM PI

The Arctic Circle Trading Post

Mile 49, Elliott Highway, Alaska. PO Box 85184, Fairbanks AK 99708

17 March 00

T0: Representative ...
FROM:  Lee Kenaston, Arctic Circle Trading Post
RE: Support for House Bill 42

| am writing as a small business operator in the Alaska Visitor Industry in support of House Bill 42,

House Bill 42 would discourage frivolous lawsuits, which could otherwise easily bankrupt a small
business. Small businesses in particular are more vulnerable to frivolous lawsuits, as they are the
least Iikel¥ to he able to defend themselves. As a small business operator, | can personally attest to
the lack ot time and financial resources available to fend offan unmerited claim.

1 believe husinesses should make every reasonable effort to provide a safe exge[ience for visitors.
However, a person participating in an activity should be responsible for the obvious inherent risks
associated with that activity. implly put, frivolous lawsuits and unmerited claims are a waste off
society’s time and energy. House Bill 42 addresses this issue in a manner that is fair to both parties.

Thank you for serving as an elected official and making the tough decisions that chart Alaska’s

future. “As a proud member of Alaska’s Visitor Industrg, which docs so much to raise the quality of
life for all Alaskans, 1 urge you to support House Bill 42.

Best Regards

Lee Kenaston
Arctic Circle Trading Post
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March 17.2000

Representative Peic Koit, Chair
House Judiciary Committee
Fax: 907-465-2819

Dear Representative Koti,

| am writing to you today to express jny support for House Bill 42.

As a life-long Alaskan | participate in many outdoor activities which involve taking arisk. |prepare
lor these risks. These activities can be anylhing as “simple and cosy" as riding my hike on city streets
and designated bike trails, a little more involved like taking my kayak out to T-Harbor and going for a
day trip along the Bread Line, or putting on a backpack and hiking the Chilkoot Trail.

However, no matter how much | prepare something wrong can happen. There are inherent risks to
participating in activities.

Many visitor industry businesses | have worked for from .luneau to Fairbanks provide an opportunity
for guests to enjoy Alaska. These include hot springs resorts, snow machine tours, dog sled rides,
motorcoach companies and art galleries. All of these businesses - large and small - have trained staff
to work on the equipment and introduce guests to the activity and Alaska.

Jfa guest files a frivolous lawsuit it is n detriment to these businesses. There arc the legal fees and the
time involved. Not two things that are in abundant supply for small business owners.

HB42 does not excuse or allow poor maintenance and training. That is still required and businesses
should be held liable for failing to take precautions. But. what they shouldn’t be held liable for is the
inherent risk involved in participating in their activity or enjoyment of their property.

Thank you for your time and consideration of passage lor HB42,

Sincerely,

Ka

CC. Representative Joe Green
Representative Jeannette James
Representative Lisa Murkowski

Representative Norman Rokeberg
Representative Eric Croft
Representative Beth Kcrtlula

Kathy 1ledges «PQ Box 71LH8 * 1-Virlmnks AK 99707 ~<JU7-47a.203)

szm (im)ooil-m



MAR-16-00 03:00 PM AMERICAN ARCTIC COMPANY 90?7 451 4356

AURCRALRLLING

A DIVISION OF AMERTCAN ARCTIC COMPANY
P.0. BOX 61618 «FAIRBANKS, ALASKA 09708 «PHONE (907) -156-6712 . FAX (907) 451-4356

TO; House Judiciary Committee Member

FROM: Gregg C. MacDonald

DATE: Thursday, March 16,2000

RE: HB 42 - The Frivolous Lawsuit Protection Act

| strongly support HB-42 as a means to insist that legitimate claims only be heard. Qur legal
system currently allows for much irresponsible use without penalty for that misuse. | urge you to
pass this measure as a step in regaining sanity in the use of ourjudicial process,

GCM/cm

.01



03/16/2000  16:29 JAN'S DISTRIBUTING. INC. - 19074653518 NO.412 D01
1

JANSDISTRIBUTING, INC

1807 W. 47th Avenue
Anchorage, Alaska 99517
243-JANS
Fax 243-5744
1-800-478-9898

TO:ALLHOUSE JUDICIARY COMMITTEE MEMBERS
FROM : JAN'SDISTRIBUTING

DATE:MARCH 15,2000

RE:FIB-42 -The Frivolous Lawsuit Protection Act

Jan's Distributing Inc. is 100% in favor of passing this billl We need
this kind of protection as well as does the employers. We are members ot

theNFIB.

Please find signatures ofour employees below in favor of this bill.



SECTION BY SECTION ANALYSIS OF_£SSSHB_42

Section 1

‘Subsection taUlt. Prohibits a person from signing a civil pleading that contains false
allegations that are material with the intention of asserting claims or defenses that arc false. This
language is identical to the language contained in SSHB42,

Subsection taU21- Prohibits a person from initiating or signin% a civil pleading before
making a reasonable inquiry and _formlng a reasonable beliefin both the existence of the facts
upon which the claim or defense is based and that under those facts the claim or defense is valid
under applicable law. This language differs from the IanPu_age contained in SSHB42 by more
clearly stating that there must be an objectively reasonable inquiry and belief in both the facts and
law upon which the claim or defense is based.

Subsection faW3h Prohibits a person from participating in the continuation ofa claim or
defense after the person discovers that the claim or defense is not supported by a reasonable basis
in fact or is not valid under applicable law. This concept was contained Section 1(d)(3) of

SSHB42.

Subsection (bl. Provides that the court shall enterjudgment against a party who
intentionally makes a false statement of material fact in connection with the prosecution or
defense of a civil action. This language is identical to the language contained in Section 1sb) of
SSHB42, except that the word “intentionally" has been substituted for the word “knowingly™ in

the interests ofconsistency and clarity.

~ Subsection (clfl). Allows a party injured by a violation of paragraph (a)() to bring an
action for compensatory and punitive damages against the person who signed the pleading.

Subsection Allows a party injured by paragraph (a)(2) to brin%an action for
compensatory damages against a person who wrongfully initiated or signed the pleading.

Subsection fcU3i. Allows a party injured by a violation of (a)(3) to bring an action for
compensatory damages against the person who wrongfully participates in the continuation ofa

claim or defense.

~ Paragraphs (c)(2) and Sc)‘3).clla_rify that an action for violation can be brought only
against the person who wrongtully initiated, signed or participated in the continuation ofa claim
or defense. These two paragraphs also limit the damages to compensatory damages only,
whereas under SSHB42, punitive damages could be sought.

Subsection fdf. Provides the court shall award actual reasonable attorney's fees and
actual reasonable costs to the prevailing party in any action brought under (c). The only change
made from SSHB42 is that actual reasonahle costs was added.



Subsection (c). Provides that a civil action under (c) may not be brought unless:

(1)  Motice ofthe specific conduct with supporting evidence was served on the
onosin? party; _ o

(2)  Tliechallenged conduct was not appropriately corrected within twenty-one
days of the notice; _ _

(3)  The person prevailed on the claim or defense that was the basis for the

notice; and
(4)  Finaljudgment has been entered.

In this Subsection, the Committee Substitute makes two changes to SSHB42. First, (e)(1)
requires any supporting evidence to be served with the notice ofviolation. This change was
made to insure that the notice ofviolation will be a fair, substantively based notice and that the
notice will be sent with ﬁreparation and thought. The second change, which is contained in
(e)(3), explicitly states that in order to file a claim, the person must have prevailed on the claim
or defense that was the basis ofthe notice. While this was certainly implicit in SSHB42, it has
now heen made explicit in response to some ofthe testimony.

Conclusion

CSSSHB42 explicitly addresses a number ofthe concerns raised about SSHB42 in the
testimony and discussion ofthe committee members. It both narrows and clarifies the conduct
we seek to correct. It imposes an objectiveP reasonable obligation of inquiry to determine that
claims or defenses are reasonably based in fact and are valid under applicable law. It further
provides that claims or defenses which lack a reasonable basis in fact or are invalid under
applicable law may not be continued. 1t makes clear that in order to file a claim, a person must
have given notice and prevailed on the issue that was the basis of the notice, thus removing the
concern that an unsuccessful litigant will abuse this cause ofaction. 1t also makes clear that
such an action ma_Y not be filed until judgment is entered, thus removing the concern that this
cause ofaction will create a trial within atrial. Finally, this proposed legislation is intended to
be self corrective to the extent possible through the notice and opportunity to cure provisions of
Subsection (c).
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Ford
3/1/00
AMENDMENT
TO: SSHB42
Page 1, line 9, following “allegations":
2 Insert "or denials"
3 Page 1 line 10, following "allegations":
Insert "or denials"
Page 1, line 13;
Delete "and allegation”
7 Insert “allegation, and denial"
8 Page 2, line 4, following "action":
9 Insert "or has denied a material fact that the party knows or should have known was

10 true"

11 Page 2, line 5;
12 Delete "on the issue to which the false statement"
13 Insert "or denial on theissue to which the false statement or denial”

14 Page 2, line 6, following "statement":
15 Insert "or denial"

16 Page 2, line 8, following "statement":
17 Insert "or denial"



February 27, 2000

Representative Eldon Mulder
Alaska State Capital Bldg.
Juneau. Alaska 99811

Dear Representative Mulder:

After careful review of House Bill 42,1am excited to lend my support. For years, many
of us in the service industries in Alaska have asked for various types of tort reform and
while HB 42 is not a substitute for the Recreation Liability Bill that has been stalled for
these past several years, it is a meaningful piece of legislation addressing a separate but
related issue. That being the numerous frivolous and disingenuous lawsuits filed each
year that cost small and mid size businesses in Alaska tens of thousands of dollars.

These lawsuits are often groundless, but paid nonetheless because the cost of fighting
such nuisance suits is far more expensive than an early settlement for even a blatantly

fraudulent claim.

On behalf of my company Alaska Travel Adventures, | appreciate your and
Representative Rokeberg’s sponsorship of this legislation and ongoing support of

Alaska’s small business community.
Sincerely

Robert M. Dindinger

President
Alaska Travel Adventures, Inc.

CC: Representative Lisa Murkovvski
Representative Pete Kott
Representative Jeanette James
Representative Joe Green
Representative Beth Kertulla
Representative Eric Croft
Representative Norman Rokeberg
Alaska Visitors Association
Alaska Travel Industry Association
Alaska State Chamber of Commerce
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ALASKA SCHOOL ACTIVITIES ASSOCIATION

T0: Members of Alaska Legislature
FROM: Gary Matthews

DATE: January 25, 1999

RE: Letter from Paul R. Anderson

You may have recently received a letter from Paul Anderson in reference to a suit brought against
ASAA by seven students from Service High School in Anchorage. Mr. Anderson has chosen to

solicit your support in the resolution of this litigation.

ASAA has a long standing rule that limits the number of participants on each school's roster at state
"team" championships in football, basketball hockey,_vo!lee(balll and softball. The purpose is to
help maintain a level playing field, For football, the rosier is fimited to forty players.

| have no idea why the football coaches at Service High School in Anchorage did not notify the
players of this rule at the beginning of the season. Parents and students assumed that there was no
player limit for the championships. When | reminded_ the school and the coaches of the rule, a
group of seven students filed suit against ASAA (naming each individual board member and the
student representative), "seeking injunctive relief, compensatory damages, including emotion
distress, p.re#udgiement and post-judgment interest, costs and attorney's fees, and such other and
further relief as the court deems just and Rroper." The udﬁedenled the temporary restraining order
and injunction, stating that the coaches should have told the students of the rule at the beginning of

the season.

So far, ASAA’s attorney fees have exceeded $4000. Because ASAA depends on dues from
member schools and corporate donations, we trY to minimize our expenses. As is ucommon
practice in litigation, we asked our counsel to attempt to recover costs after a final judgment is
reached. As prédicted, this has met with stiff resistance from the plaintiffs.

Please he assured that ASAA is not out to punish students, nor are~we usm[q our financial
resources in a frivolous manner. It was mmplx a matter of either enforcing our rule and therefore
accepting the possibility of litigation, or of letfing the team unfairly exceed the roster limit. Never
once did Service High School request that ASAA increase the football roster limit.

We consistently strive to be sensitive to the needs of Alaska's high school students while
c_ontlnumgi to promote and requlate interscholastic activities in a way that provides a level playing
field for all 191 member schools throughout the state.

Please feel free to call me at your convenience if | may provide a further explanation of this
unfortunate matter.

Respectfully yours

A0 ad Srest Sie 1P =Adorag, AKSEB «Foe @) 5B3723 =Fx (@) HL07D
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Representing Alaska's Finest <’

Accommodations * Restaurants ®Beverage Operations ICHospitality Suppliers

fit Motel Association
Alulu RauuuiH fit Revenge Association

March 13, 2000

The Honorable Eldon Mulder
State Capital
Juneau, Alaska 99801

Dear Representative Mulder;

On behalfofthe Alaska's Hospitality Industry, we would like to convey our support of
House Bill N0.42, Civil liability for improper litigation. As an industry trade association
our goal is to develop and sustain a business environment in the state which allows the
hospitality industry business the best opportunity to flourish. This type of legislation will
allow the hospitality industry members protection aqainst false or improper allegations by
requiring the parties and their attorneys to be truthful and responsible in their pleadings.

We are pleased that you have taken the initiative to progress this legislation and will be
happy to mobilize our membership in supportofit. Please let us know what we can do,

Best regards,
B o *

Karen Rogina _
Executive Vice President.

United in a common goal to make Alaska the most hospitable puce on earth/

330 E. Fourth Avenue “Suite 201 < Anchorage, Alaska 99501 «Phone (907) 929-4AHA (4242) < Fax (907) 272-1289
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WED 13:38 FAX 907 274 0914 SIBA CONSULTING ENGRS @001

M B A Consulting Engineers, Inc.

3812 Spenard Road, Suite 200 m Anchorage, Alaska 99517
(907) 274-2622. m Fax: (907) 274-0914
, ® Email: ,mbacori@alaska.net

March 15, 2000

Representative Pete Kott
Fax Number: (907) 465-2819 .

Re:  HB42 The Frivolous Lawsuit Protection Act

Dear Representative Kott:

House Bill 42, which has been introduced by Representative Eldon Mulder, willhelp prevent
frivolous lawsuits. Asa small business owner and a member of the NFIB, I support this bill.
| request that you and the other members of the House Judiciary Committee support this bill
also. Please call if I can be of further assistance.

Very truly yours,
MBA CONSULTING ENGINEERS, INC.

Ronald E. Ak3amit
President

nit

cc:  Thyes Shaub, NFIB, Fax Number: (907) 463-5128
Representative Eldon Mulder, Fax Number: (907) 465-3518

Principals: G. Wayne Boedecker, P.E. * Ronald E. Aksamit

Associates: Jon L. Morse m David J. Morrone, P.E., CLEP, LC m Alexander T. Reeve, P.E. m Bradley S. Sordahl, P.E.

Specializing in ArctiCi Subarctic, Northern Maritime and Remote Regions
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THE ALLIANCE - 18074653518 NO.044

THE AULIAMAI

... for rasporrsible development ot Alaska's Qil, Gas & Mineral Resources

February 2B 2000

Representative Eldon Mulder
Alaska State Legislature
Juneau, AK 99801-1182

RE: Support for Frivolous Lawsuit Prevention Act- House Bill 42

Dear Representative Mulder:

The Alaska Support Industry Alliance appreciates legislative efforts to address the
escalating misuse of legal actions against responsible development in Alaska If
Alaska is to continue encouraging resource development, then the state must have
an environment that is at least equitable and fair to investors, and certainly within
our courts of law. Wc understand that House Bill 42 would require litigating
parties to research their claims to assure accuracy, or pay the consequence of suing
without just cause. The Alliance supports such measures.

Alaska has suffered significant economic losses as a few individuals successfully
circumvent public processes through litigation. It seems that nearly every proposal
or plan to develop the state’s natural resources or to enhance its infrastructure is
met with a lawsuit, regardless of whether there are reasonable grounds to sue. We
believe many such legal actions only to serve to delay developments that are
important to Alaskans' quality of lite and our state’s economic well being.

Fortwo decades, The Alaska Support Industry Alliance (The Alliance) has served
as the statewide non-profit trade organizations for businesses which provide
products and services to the oil and gas industry. Our 350-plus members employ
over 29,000 people in Alaska 25,000 are permanent residents of the state

Thank you for the opportunity to provide the support industry’s view on this issue.

Sincerely.
u

Karen Cowan
General Manager

DO1
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WAIR National Association
of Independent Insurers

P. 0. Box 24358, Federal Way. WA 980931358
MELVINN. SORENSEN
ASSISTANT VICE PRESIDENT,
NORTHWEST REGIONAL OFFICE

February 24,2000

The Honorable Eldon Mulder, Member
Alaska House ofRepresentatives

Legislative Building

Juneau, AK 98011

RE:  HB 42

Dear Rep. Mulder:

The National Association of Independent Insurers is a trade association ofover 650 insurers who
write property and casualty insurance coverage throughout the United Stales. Many NAII
member companies are authorized to do business in the state of Oregon, and are active in the
state. On behalfofthe NAII and hs member companies, | would like to take this opportunity to

express our support for HB 42.

It should go without saying that lawyers who appear before the courts should be counted on to
tellthe truth. As officers ofthe court, lawyers take an oath that directly bears on truthfulness and
the administration ofjustice. Lawyers who intentionally mislead the court should bear
significant consequences. We believe that HB 42 goes to that proposition, and we support it for

that reason.

MNS

Phone: (253)946-9374 FAX: (253)941-6323
FAX on demand: 1-800-291-0229 Web site: http:/lwww.nall.org
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Anne Adasiak-Andrew

rom. nneAdaﬁ iak-Andre
ent ondaX enruary 26,

epresentative Ion r e sstate ak.us'
Subject Support of HB4 1o (Frivolous L awsuit

Dear Representative Mulder,

| understand that there will he a hearing.today on HB42. Thereforelw nted oknowthattheAVABoard of Directors
voted {nsupportop Yggwqatl%n attﬂ%w? Iymeelﬁjng In Juneau on Fe ruarﬂ%t

As you know, AVA is a private, proftst]ateW|detrade 50(:|at|on representing. all facetso thetourls dustrY WI'[?
over 500 memher usmesses \w argest statew! ?vm or Ind m/ Psogmn ({Jresen |n%1 Xs ectru
callz tlng erators and L'

s e

%mtormdust usmesglnterests (1 arge warh crmsF ines to sma

ince. 00" ourmem ers are small businesses having less than 10emp|0yees we sée thata number o
benefit from protection against frivolous lawsuits.

Sincerely,

Anne asiak-Andrew
ecutive Directar
Isitors ssomatlon

aagamajké;agg et 0rg

6Z=n  (NOW) 00 87 -'83d
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HB42

Subject: HB42
Date: Mon, 28 Feb 2000 14:39:02 EST

From: FIywma@aoIcom
To: Representative_Eldon_Mulder@ legis.state.ak.us,

Representative_Lisa_Murkowski@legis.state.ak.us,
Representative_Pete Kott@ legis.state.ak.us, Representatlve Jeanette James@ legis.state.ak.us,

Representative_Joe_Green@ legis.state.ak.us, Representative_Beth_Kertulla@ legis.state.ak.us,
Representative_Eric_Croft@ legis.state.ak.us

Dear Representatives:

I urge you to pass this legislation regarding frivolous lawsuits. Put some

teeth in it while you are at it. It is long overdue.

Kelly Bay, President
Wrangell Mountain Air, Inc
McCarthy, Alaska 99588
907-554-4411

2/28/00 12
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Representative Eldon Muldep

i i SRR
b_vistrict 23 M JIdoon-Ft.hichardson

A laska State L egislature

H ouse of R epresentatives

Sponsor Statement

HuseBill 42
The Frivolous Lawsutt Prevention Act

House Bill 42 will prevent frivolous lawsuits by requiring parties to the

law suit and their attorneys to be truthful and responsible in their pleadings.
This bill discourages false statements and claims in litigation and encourages
responsibility by all parties and their attorneys. It requires more careful and

focused preparation and presentation of pleadings.

This bill creates an obligation, in statute, for litigants and attorneys to make
reasonable efforts to assure those claims have aprobability of succeeding. If
the claim is know ingly and recklessly false, both the attorney and the party
can be assessed damages. Currently, there is no effective way of holding
parties responsible for frivolous pleadings or claims. Frivolous pleadings
and claims increase the costs of litigation for ail the parties involved. They
also increase the cost of ourjudicial system.

House Bill 42 requires attorneys as well as their clients to research their
claims to assure they are factually supported before filing a lawsuit. This
bill will eliminate “boiler plate” pleadings in lawsuits and encourages
responsible and focused pleadings. “Boiler plate” pleadings include
everything anyone could ever imagine could have happened rather than
focusing on those specific issues that actually did happen. Those extraneous
pleadings are expensive for innocent parties to litigate and work through and
are most often thrown out. They simply cause one party, and the court
system, to expend significant dollars to pare down to real issues.

Sponsor Statement

Ai sh/ Statu Cafitol eJuneau. Aiaska 90801-i182 *Phonf. <907; *65-264" «FAX (907) 465-3518
716 W. 4th Avenuu eAnchorage, Alaska 99501-2133 «Phone (907) 258-8193 ®FAX (907) 258-5511



Many suits are often less expensive to settle than to litigate, regardless of
their merit. This bill does not affect suits filed in good faith. It will,
however, have a significant deterrent effect on those without merit. A
system that allows deceit to he rewarded because itis more costly to litigate
than to capitulate must be changed. This is not why we have and support a

judicial system.
This bill assigns financial liability to those who:

* File suits without sufficient probable cause,

*

Provide false information,
* Use claims and cross claims to cloud the issues and

* File unsuccessful claims on the hope of finding someone, somewhere
w illing to settle rather than spend the dollars to litigate the suit.

The trier of fact, usually ajury, will make the determination whether the
untrue information presented was intentional and material. If honest errors

are made, there will be no sanctions.

A jury can make these decisions and the deterrent effect of this bill will
reduce those cases that are inappropriate without inhibiting the filing of
cases believed to have merit.



LEGAL SERVICES

DIVISION OF LEGAL AND RESEARCH SERVICES
LEGISLATIVE AFFAIRS AGENCY
907)465-3867 or 465-2450 STATE OF ALASKA

“ X'(91V) 465-2029 130 Seward Street, Suite 409
I gtop 3101 Juneau, Alaska 99801-2105
Memorandum January 18, 1999
SUBJECT: Sectional Summary of HB 42
TO: Representative Eldon Mulder
Attn: David /
FROM : Michael F. Ford

Legislative Counsel

You have requested a sectional summary ofthe above-described hill.

As apreliminary matter, note that a sectional summary ofa bill should not be considered an
authoritative interpretation of the hill and the bill itselfis the best statement of its contents.
If you would like an interpretation of the bill as it may apply to a particular set of
circumstances, please advise.

Secfmn 1. Prohibits a person from making a false allegation in a civil pleading or from
signing a civil pleading before making certain inquiries regarding the basis of the allegation.
Prohibits a person from taking part in a civil action ifthe person acts without probable cause
or acts primarily for an improper purpose. Specifies the damages that may be recovered
when this section is violated, including recovery of actual reasonable attorney fees. Imposes
limitations on bringing a civil action to recover damages for a violation of this section.
Provides that certain types of civil actions are excluded from the provisions of this section.

Section 2. Provides for amendment of Civil Rule 82(b).

section 3, Applicability section.
Section 4. Severability section.

Section 5. Effective date.

MFF:glc
99-01l.glc

Sectional Analysis
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The Voice of

NEIB Alaska Small Business

National Federation of Independent Business
Statement of Support
0of HB 42
The Frivolous Law suit Protection Act

February 18,2000

The Alaska Chapter ofthe National Federation of Independent Business has 3,000
members, making it the largest smaU-business advocacy group in the state.

The legislative agenda of NFIB is determined by ballot. The ballot is our poll of members
on a series of state legislative and regulatory issues.

NFIB/Alaska ballot results have shown very strong support for the passage of legislation
requiring parties to a lawsuit and their attorneys to be truthful and responsible in their
pleadings. Following are the ballot results on this issue:

Should the Alaska Legislature enact legislation to allow attorneys, as well as
their clients, to be assessed damages for knowingly or recklessly filing false

claims?

96 % YES 2% NO 2 % Undecided

Businesses continue to be concerned about the cost of liability insurance, being sued and
defending themselves in court, and the fairness ofthe civiljustice system. NFIB members
believe that if a person is found to have intentionally made a false statement of a material
fact, then the injured party should be able to bring an action for damages. 1fhonest errors
are made, there should be no sanctions.

NFIB/Alaska urges support for HB 42,
Submitted by Thyes Shaub on behalfof NFIB/Alaska,

National Federation of Independent Business

217 Second Street, suite 206 ®Juneau. ak 99801 «907-465-5118 » Fax 907-463-5128
SPB works, for small businsst.

Support



s 0O U TH EA ST CONZFERENCE

Working for strong economies, healthy communities, and a quality enuironment in Southeast Alaska

February 20, 2000

Representative Eldon Mulder
Room 507

State Capitol Bldg

Juneau, AK 99801-1182

Dear Representative Mulder:

The Southeast Conference apf)reciates your efforts to reduce the financial and emotional impact
of defending frivolous legal claims. The Southeast Conference supports the direction and intent
of SSHB 42 “An Act relating to civil liability for certain false or improper allegations in a civil
pleading or for certain improper acts relating to a civil action; amending Rule 82(h), Alaska
Rules of Civil Procedure; ana providing for and effective date.”

Reduction of these kinds of claims is a step in the right direction and provides additional security
for the citizen; and ousinesses of Alaska. Whenever any element of fraud is involved it cost all

citizens.

Thank you for introducing HB 42.

Frank Homan
Executive Director

213 Third Street - Suite 124 Juneau. Alaska 99S01 Tel. (907) 463-3445 I'AX (907) 403-4425



Robert A. WNintz:

550 W. 7TH AVENUE, STE. 1540
ANCHORAGE, AK 99501
(907) 278-2277/Fax 272-3695

February 17, 2000

Representative Eldon Mulder
State Capital Suite 507
Juneau, AK 99801

Dear Representative Mulder:
| strongly support the proposed substitute for House Bill 42.

Currently, there is, in my opinion, no effective way of holding parties responsible
for frivolous pleadings. This bill assigns financial liability to those who:

e File lawsuits without probahle cause or with improper motive,

e Knowingly assert false information as the basis fora lawsuit, and

e Make claims and allegations without first making reasonable inquiry.

The Bill creates an enforceable obligation for litigants and attorneys to make
reasonable efforts to assure that claims have a reasonable basis. Also, ifa
claim is knowingly or recklessly false, both the attorney and the party can be
assessed damages. The trier of fact, usually a jury, will make the determination
whether the untrue information presented was intentional and material.

This Bill uses the common law malicious prosecution action as a model for
establishing a new standard of conduct. This statutory version is different than
the common law because itapplies to claims and defenses, rather than just
actions, and it makes either lack of probable cause or improper motive
actionable, rather than requiring both.

In addition, the Bill takes a victim-ogented approach to the cost of frivolous
lawsuits by making the injured pa Jthe vehicle for redressing the injury, instead
of the judicial system. Icontend ihat allowing an injured party to seek redress for
his or her damages is a superior enforcement mechanism for two reasons. First,
the frustration with the judicial system will be ameliorated to the extent that
injured parties are empowered to be made whole. Inother words, the
enthusiasm for pursuing a claim by an injured party is proportionate to the
perception of injury suffered. There is no sense in having ajudge impose
sanctions where the injured party perceives slight offense. Likewise, it is unjust
to deny an injured party the right to compensation because ajudge, who deals

K:-\90\6\3\mulderl.doc



with attorneys on a reqular basis, decides not to exercise discretionary powers.
Current law only permits the award of full attorneys’fees for vexatious or bad
faith conduct. This isa much different standard of conduct than the House Bill
42 which requires, not allows, the award of actual reasonable attorneys' fees and
permits the recovery of compensatory damages as well.

K=\90\6\3\mulderl.doc



Support of HB42

Subject: Support of HB42
Date: Wed, 23 Feb 2000 12:28:09 EST
From: KirkAWA@aol.com _
To: Representative_Eldon_Mulder@ legis.state.ak.us
CC: RepresentativeJLisa_Murkowski@legis.state.ak.us, _ _
Representative_Pete_Kott@ legis.state.ak.us, Representative_Jeanette_Jaines@ legis.state.ak.us,
Representative_Joe Green@ legis.statc.ak.us, Representative_Beth Kertulla@ legis.state.ak.us,
Representative_Eric_Croft@ legis.state.ak.us,
Representative_ Norman_Rokeberg@ legis.state.ak.us

Dear Representative Mulder,

This letter is in support of HB42, the legistlation against false
claims/allegations in frivolous lawsuits. I can™"t argue against the
importance of telling the truth.

Respectfully,

Kirk Hoessle, President
Alaska Wildland Adventures

of 1 2/23/004:35 PM
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Re HB 42

Subject: Re HB 42
Date: Thu, 24 Feb 2000 13:07:25 -0900
From: Thomas Ely <cycleak@ cyclealaska.com>

rganization: Sockeye Cycle Co. _
To: Representative_Eldon_Mulder@ Legis.state.ak.us

Dear Representative Mulder,

I support HB 42 Ilimiting frivolous civil suits. As an adventure tour
operator we are susceptible to false claims by participants on our
tours. Thanks for sponsoring this bill.

Sincerely,
Thomas Ely

Name: cycleak.vcf

, Type: VCard (text/x-vcard)
[ cveleakvet g peoding: 7hit

Description: Card for Thomas Ely

2/24/00 1:27 P
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HB's 42 & 339

1 oil

Subject: HB"s 42 & 339
Date: Wed, 23 Feb 2000 09:10:32 -0900
From: "Justin Ripley" <justin@2alaska.net>

To: <Representative Eldon Mulder@legis.state.ak.us>,
<Representative_Norman_Rokeberg@legis.state.ak.us>,
<Representative_Lisa Murkowski@legis.state.ak,us>,
<Representative_John Harris@legis.state.ak.us>,
<Representative_Andrew_Halcro@legis.state.ak.us>,
<Representative_Tom Brice@legis.state.ak.us>,
<Representative Bill Hudson@legis.state.ak.us>,
<Representative_Alan_Austerman@legis.state.ak.us>,
<Representative_Eldon_Mulder@legis.stale.ak.us>,
<Representative Lisa Murkowski@legis.state.ak.us>,
<Representative Pete Kott@legis.state.ak.us>,
<Representative_Jeanette James@legis.state.ak.us>,
<Representative _Joe Green@legis.state.ak.us>,
<Representative_Beth Kertulla@legis.state.ak.us>,
<Representative Eric Croft@legis.state.ak.us>,
<Representative_Norman_Rokeberg@legis.state.ak._us>

CC: "Dale Anderson" <at@gci.net>

Greetings!

This message is in support of HB 42 and HB 339, and the corresponding
inclusion of tourism interests in this proposed legislation.

s you know, more and more Alaska families are turning to tourism for
read & butter. Any measures which reduce risks or provide economic
opportunities to these small businesses 1is certainly welcome.

Thanks for your ongoing support of grassroots tourism in Alaska.
JR

I3
Justin Ripley
ALASKA TRAVEL NETWORK
PO Box 221011, Anchorage, AK 99522
907-245-0900, 907-245-0300 Fax
justin@2alaska.net
<<

their

2/23/004:34 Pk
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HB42

Subject: HB42
Date: Wed, 23 Feb 2000 10:41:37 -0900

From: Frank Rose <aklm@ptialaska.net>
I0rganization: Alaska Lodging Mgt., Inc.

To: Representative_Eldon_Mulder@legis.state.ak.us,
Representative_Norman_Rokeberg@legis.state.ak.us

CC: Representative_Lisa Murkowski@legis.state.ak.us,
Representative_Jeannette James@legis.state.ak.us,
Representative Pete Kott@legis.state.ak.us,
Representative_Joe_Green@legis.state.ak.us,
Represeniative_Beth _Kerttula@legis.state.ak.us,
Representative _Eric_Croft@legis.state.ak.us,at@gci-net,
FW Rose <akIm@ptialaska.net>

As Alaska competes with

I want to speak in favor of HB42.
are

other destinations and because operating cost in Alaska
generally higher than other destinations, it is imperative
that we focus our energy on productive endeavors that deal

with business operations. All to often frivolous lawsuits
take up an inordinate amount of time and expense when there
is no merit at all to the suit. A step in the right

direction is to make sure that those who put forth false
claims and allegations in law suits understand that there is
liability on their part for doing so. I urge you to move
this bill through committee and promote passage.

Thank you

iFrank W. Rose
"Alaska Lodging Mgt
PO Box 72478
Fairbanks, Alaska
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