


The amendment proposed by Representative Croft, while well intentioned,
presents several problems for this bill. The adoption of attorney's fees language
goes far beyond the scope of the problem the sponsor sought to address. It may
be an idea worthy of consideration, but due to the proximity of adjournment,
could realistically mean this bill will die in committee. It would be better if it were
addressed as a separate bill, so as to not jeopardize passage of SB 193.

The adoption of the concept of attorney's fees from the liquidated damages
statute AS 23.10.110 alters the court rule for the awarding of attorney's fees. Itis
one-sided in that it does not allow attorney fees to a successful defendant. This
will most likely cause considerable floor debate as to why only plaintiffs should
be able to get attorney's fees, with the likely outcome that the whole attorney fees
sections from AS 23.10.110 will be adopted into the bill. This action will have a
chilling effect on private litigation and negate the favorable outcome the
amendment sponsor desires to foster.

Finally, "reasonable attorney's fees" as awarded by the court seldom equates to
the actual attorney’s fees. Average awards run 20 -30% of the attorney’s billable
hours. The plaintiff has to make up the difference out of their award. This does
not resolve the economic imbalance of the cost to prosecute a small Wage and
Hour case versus the likely recovery.
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By way of introduction, the Home School Legal Defense Association isa national organization
which has as itsprimary purpose the protection of die right of parents to direct the education of
their children. We presently have more than 66,000 member families inall 50 states and the
Districtof Columbia, with many member families in Alaska. Because the vast majority of our
members choose to home school out of religious convictions, the protection of religious freedom

is essential to our cause.

The Alaska Legislature has a tremendous opportunity to restore the protection of religious
freedom for all citizens in the state. The U.S. Supreme Court, in 1997, denigrated the right of the
free exercise of religious beliefs to a second class right. The Alaska Legislaturemust ac now to
protect religious liberty. Below are some commonly asked questions about state Religious

Freedom Restoration Acts.

What willH B 387, theAlaska Religious Freedom RestorationAct, do?

The Alaska Religious Freedom Restoration Act (RFRA) reestablishes a testwhich courts must
use to determine whether aperson 3 religious belief should be accommodated when a
government action or regulation restricts his or her religious practice. Known as the “Compelling
interest test, " this test requires the government to prove with evidence that its regulation is (1)
essential to achieve a compelling governmental interest and (2) the least restrictive means of

achieving the government 3 compelling interest.

For example, inPeople v. DeJonge, a case argued by the Home School Legal Defense
Association (HSLDA), aMichigan couple had the religious belief that they as the parents,
although they were not certified teachers, should be teaching their children intheirhome rather
than sending them to school. But the state law requiring all teachers to be certified did not permit
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thie couple to exercise this religious kelief. Using the “Compelling interest test,” the court
required the state to show that (1) teacher certification is essential to fulfill the state 3 compelling
interest that children be educated and (2) that teacher certification was the least restrictive means
to fulall 1ts interest. The state was able show without much difficulty that ithad a compelling
interest in seeing that Its citizens were educated. But because this couple 3 children were scoring
above the 90thpercentile on standardized tests, the state could not prove teacher certification was
essential for children to be educated and the least restrictive means to achieving tiatend. Thus,
because the state could not satisfy the “Compelling interest test,” the parents were allowed to
continue teaching their children according to their religious beliefs.

Why doesAlaska needaRFRA ?

Prior to 1990 the U.S. Supreme Court used the above test- the “Compelling interest test®> when
deciding religious claims. However, ina 1990 decision (Employment Div. ofOregon v. Smith)
the Court tipped the scales of justice in favor of government regulation. The Court threw out the
compelling interest test, which had shielded our religious freedom from onerous government

regulation for more than 30 years.

The Smith decision reduced the standard of review in religious freedom cases to a
“feasonableness standard.”In other words, ifa state regulation is “feasonable””(which they
nearly always are), a religious objector loses. While all other fundamental rights (freedom of
speech, press, assembly, etc.) remain protected by the stringent “Compelling interest test,” the
Court singled out religious freedom, reducing itsprotection to the weak “feasonableness test.””

In 1993, Congress attempted to remedy the Smith decision by enacting the federal Religious
Freedom Restoration Act. This Act simply restored the “Compelling interest test””in religious
freedom cases. Four years later, the federal RFRA was struck down by the U.S. Supreme Court
in the 1997 City ofBoerne case.

As apractical matter, here are a few real-life examples of government restricting the free
exercise of religion that have taken place under the “feasonableness test””

a) the long-standing practice of pastor-laity confidentiality has been repeatedly violated;
b) a Catholic hospital was denied accreditation for refusing to teach abortion techniques;

¢) among other zoning ordinance conflicts, a church ministry® to the homeless was shut down
because 1twas located on the second floor of a building with no elevator;

d) a church was prohibited by a local city ordinance from feeding more than 50 pecpie per day;
and

e) Justice Fellowship reports that a Jewish minimum-security prisoner (CPA injail for fraud, in
6th year of 8-year term) was denied the right to attend high holy day celebrations.



ButHasn 7the U.S. Supreme Court already ruled theRFRA unconstitutional?

The 1993 federal RFRA attempted to use Congress “powers under Section 5 of the 14U
Amendment to require both the federal and state governments to use the “Compelling interest
test” 7in religious freedom cases.

However, when the Supreme Court struck down the federal RFRA in 1997 {City ofBoerne v.
Flores), the problem wasn Twith the “Compelling interest test.” "The test had been used, as
mentioned earlier, by the U.S. Supreme Court itselffor more than 30 years. Rather, while the
Supreme Court recognized the legitimacy of the “Compel ling interest test,” it ruled that Congress
could not require states to use this test in religious freedom cases.

A widely recognized principle of law is that states are free to protect an individual 3 rightwith a
much higher standard than the U.S. Constitution itselfaffords. Under this principle and the
Boerne decision, states are free to enact their own RFRAs, thereby choosing to apply the higher
“Compelling interest test” Standard in their own religious freedom cases.

Should civil rights laws and ordinances be exemptedfrom application oftheReligious
Freedom Restoration Act?

No. Religious freedom isone ofmany civil rights which all Americans should be allowed to
enjoy- A civil rights exclusion inthe RFRA simply makes religious freedom aj “second-class™”

interests using the compelling interest test.

In some situations, a civil rights law or ordinance should be upheld even when ftconflicts with
an individual 3 religious practice, while inother situations, the religious practice should be
accommodated. Using the “Compelling interest test” brovided by HB 387, a courtwill be able to
properly determine whether the government 3 interest in enforcing a particular civil rights law is
compelling enough to override an individual 3 religious practice. If, however, civil rights laws
are exempted from HB 387, religious freedom will always be curtailed when itconflicts with
civil rights laws, even ifthe courts could have made a reasonable accommodation.

WillH B 387 create an increase in litigation?

No. This bill will simply restore the “Compelling interest test,” Which theU.S. Supreme Court
established almost 40 years ago as the standard of review for fundamental rights cases.

This “Compelling interest test” Worked well for over 30 years with no explosion of religious
Tfreedom cases. The consistent application of the “Compel ling interest test””in the courts “évened
the playing field,” giving people of sincere religious faith a fair chance against state regulations
that violated their religious beliefs. Many times, both conservative and liberal religious and civil
liberty organizations successfully used the “Compelling interest test” %o defend individuals “rights
to freely exercise their religious beliefs.

As mentioned above, the federal RFRA, which restored the “"compelling interest test””in religious
freedom cases, was effective from itsenactment in 1993 until the U.S. Supreme Court struck it
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dot™1l in 1997. There isno record of an explosion in religious freedom litigation during this four-
year period.

Furthermore, eight states have formally passed RFRAs to specifically restore the application of
die “Compelling interest test” ”in religious freedom cases (AL, IL, FL, TX, AZ, CT, RI, and SC).
Seven more states, through state court precedents, have established a “Compelling interest test™”
independent of the U.S. Supreme Court 3damaging precedence inSmith and Boerne. (KS, MA,

MN, VT, WA, WI, and MI.) None of these 15 states are experiencing an explosion in free

exercise litigation.

Based on the lack of examples of excessive litigation during the almost 30 years of experience of
using the “Compelling interest test” *for religious liberty (both before the Smith decision and
during the federal RFRA years), we believe that restoring this test will generate very litte, ifany,
new litigation. In fact, clarifying the standard for religious liberty under state law may prove to
reduce the amount of litigation, because a clearly defined legal standard often leads parties to
settle disputes before litigation ensues.

enassage ofHB 387 resylt in a huge Increase in Jitigation against local goveraments?
W"mlsp zﬂso %crease the costs?orthe i rneygenergls Ice In ge%gndmg stgeo%als§
No. The same arguments above apply. The “Compelling interest test” “isnot new. Ithas been in

effect for most of the last 40 years. Local governments and state officials have not been
inundated with religious freedom suits.

None of the eight states that have passed state RFRA have experienced any explosion of
religious liberty cases, including Rhode Island where the law is seven years old. The “Compelling

interest test” "Is time-tested.

Furthermore, the “Compelling interest test”"is simply a “Balancing test.” Tt does not give religious
claimants an automatic win. ktonly “évens the playing field” Tor the litte guy.

IS 1t acceptable to exclude certain people, such as prisoners, from protection under HB 3877

No. As an inalienable rigit, religious liberty should not be denied to any class of persons. Home
School Legal Defense Association urges states not to deny the protections ofa stateRFRA to
anyone (including prison inmates). Religious liberty isdiminished for all ifitisdenied to any.
Once the government excludes one politically unpopular group, itisall too easy to exempt
others. 0T the states that have enacted RFRAS to date, none has found the need to exclude
anyone.

But won'tHB 387 create an explosion infrivolous casesfded byprisoners?

No. Studies show no sudden surge in religious freedom litigation filed by prisoners during the
four years of the federal RFRA demonstrate there was no explosion of cases. Justice Fellowship
compi led the following data (provided by the Statistical Division of Adninistrative Office of the

U.S. Courts):

Page 4



i I-\C

*  Prisoner RFRA cases for the years 1995-1996 accounted for about one-tenth of one percent
(0.01%) of cases InU.S. courts.

* The National Federal Court statistics show that in 1995, out 0t 43,158 total U.S. civil cases
nationwide (1110 prisoner cases), only 50 of the cases invoking the federal RFRA were filed

by prisoners.
m In 1996, out of 48,755 U.S. civil cases, only 51 RFRA cases were filed by prisoners.
A state-by-siate breakdown of information was only available for the following three states:

m InNew Mexico, out of407 U.S. civil cases filed in 1995, 0 were filed by prisoners invoking
the federal RFRA . In 1996, out 0492 U.S. civil cases filed, 0 were filed by prisoners
invoking the federal RFRA.

m According to the Virginia Attorney General 3 office, out of 1,099 prisoner lawsuits filed
against sheriffdepartments between 1993 and 1997 only 7 were “feligious-styled” tases.

m In Florida, only 5 prisoner religious freedom cases invoked the federal RFRA during
1993-1997.

These statistics show that the federal RFRA caused no explosion of cases filed by prisoners— a
group considered most likely to take advantage of such a law.

\What is HB 387 based on?

The stateRFRA model supported by HSLDA isbased on other time-tested state Religious
Freedom Restoration Acts. Itisa combination of the Rhode Island RFRA (the oldest— passed in
1993) and the HllincisRFRA . The substantive provisions of the bill, itsheart, are found in all
RFRA states, (e.g- Texas, South Carolina, Arizona, Connecticut, Florida, and Alabama). Of
course, the “Compelling interest test””is patterned directly after the U.S. Supreme Court 3
description of the test found in dozens of cases over the last 40 years.

Whycant wesimply let the Alaska Supreme Court reestablish the “tompelling interest test™

States which have neither an enacted RFRA nor their own body of case law applying the
“Compelling interest test” have simply followed whatever the current federal standard is. Courts

in these states have always relied on the U.S. Supreme Court 3 religious freedom standard of
review and its interpretation and application of the “Compelling interest test.” The states need to

establish their own standard.

Since Smith and Boerne set the current federal precedent, this means trouble for Christians and
other pt minie of sincere religious faith.

Does HB 387 replace, all existing remedies to protect religiousfreedom?

No. Itonly creates an additional “track” Which a religious claimant can use to protect his free
exercise of religion. State constitutional and federal constitutional remedies are still available.

Page 5
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It depends. Ifthe item was on a teacher 3 desk, itcould probably be removed under the
Establishment Clause. Ifthe itemwas on a desk not open for public view, itmay be protected by

the employee 3 free speech rigts.

Free speech, the prohibition of establishment of religion, and Title VII considerations all would
come intoplay here. However, like the school example, this scenario is likely going to be
considered under the Free Speech Clause. Under U.S. Supreme Court precedent, when
government regulates itsemployees “speech, a different test applies than when government
regulates its citizens “speech. It3an easier test for the government to satisfy.

ITthe dispute over the object on the desk could not be resolved, the stateRFRA could be invoked
ar.d the courts would have to balance the state 3 interest with the free exercise claim through

application of the “Compelling interest test.””

Page 7
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To: Shari Kochman, Deputy Legislative Director for Governor Tony Knowles
Frwre~Tamar Galatzan, ADL Western States Associate Counsel

CC: Brian David Goldberg, ADL Pacific Northwest Regional Director

Date: April 11,2000

Ro: Alaska RFRA

The current test for analyzing free exercise claims under the Alaska Constitution is the same strict
scrutiny test formerly applied by the United States .Supreme Court under Sherbart v. Vemer,
abandoned by the Supreme Court in Employment Division V. Smith,2 and briefly revived by the federal
Religious Freedom Restoration Act of 1993.3 Therefore, enactment of an Alaska RFRA would be

unnecessary.

Before the Supreme Court's decision in Smlth, free exercise claims under the Alaska Constitution were
examined under the PIe-SMItN federal strict scrutiny standard.* In SWanner v. Anchorage Equal Rights
CommIssIon, 5 the Alaska Supreme Court decided its only free exercise claim since the United States
Supreme Court’s decision in Smith. Swanner, a landlord refused to rent or show properties to
unmarried couples because the co-habitation of unmarried persons offended his Christian beliefs.6
Three individual claimants filed suit against Swanner, the landlord, alleging that his refusal to show or
rent them his properties constituted marital status discrimination in violation of Anchorage Municipal
Code 5.20.020 and AS 18.80.240,7which prohibit discrimination In the sale or rental of real property.
The Alaska Supreme Court held that enforcement of Alaska's anti-discrimination laws against Swanner
did not violate his free exercise rights under either the United States or Alaska ConstitutionsO

In finding no free exercise, violation under.tHe US Constitution, the court performed its analysis pursuant
to the rule set forth in SMIN.0 Under SMIt , & law that is neutral and of genera! applicability need not

1374 W.S. 398 (1963).

2494 U.S. 872(1990).

3Religious Freedom Restoration Act of 1993,42 U.S.C. 820Q0bb-2000bb-4 (1994). The United
States Supreme Court determined that RFRA was unconstitutional inCityofBoeme v. Flores, 521 U.S.
507 (1997).

4See, e.g., Seward Chapel. Irc. v. CityofSeward, 655 P.2d 1293 (Alaska 1982): Frank v. State, 604
P2d 1068 (Alaska 1979)

6874 P.2d 274 (Alaska 1994), axt, denied, 513 U.S. 979 (1994).

81d. at 276-77.

7 Id. as 276.

8 1d. at 280,284

91d. at 279-81.

* Page 1l
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be Justified by a compelling governmental Interest even If the law has the Incidental effect of burdening
a particular religious practice.”0 Consequently, no compelling state interest was required, and the
Alaska laws passed constitutional muster under the First Amendment.

For purposes of its state constitutional analysis, however, the court expressly recognized that:

even though the Free Exercise Clause of the Alaska Constitution is identical to the
Free Exercise Clause of the United States Constitution, (the court is] not required to
adopt and apply the Smlth test to religious exemption cases involving the Alaska
Constitution merely because the United States Supreme Court adopted that test to
determine the applicability of religious exemptions under the United States
Constitution. .

Therefore, the court looked to Its own precedent In considering whether enforcement of Alaska’s anti-
discrimination laws against Swanner violated his free exercise rights under the Alaska Constitution.

The SWaNNEr court applied the strict scrutiny test set forth in Frank v. State12 to determine the issue of
whether the state’s regulations violated Swanneris free exercise rights under the state constitution.13
The Alaska court in ﬁaﬂk adopted the federal SNAMEIT test and required that in order to invoke a
religious exemption to a facially neutral law, (1) a religion must be Involved, (2) the disputed conduct
must be religiously based, and (3) the claimant must be sincere in his or her religious belief.14 If these
three requirements are met. the government can only forbid religiously based actions if they pose a
substantial threat to the puKlc or if there is a competing government interest of the highest order.15 In
other words, to infringe upon sincere religiously based conduct, the government must meet a strict

scrutiny standard.

The SWANNET court found that the three requirements for religious exemption were met. because there
was no dispute That a religion [was] Involved . .. (Christianity), or that Swanner [was] sincere in his
religious belief that cohabitation is a sin and by renting to cohabltators, he [was] facilitating sin"16 and
because “Swanner's refusal to rent to unmarried couples [was] not without an arguable basis in some
tenets of the diverse Christian faith, and therefore, his conduct [was] sufficiently religiously based to
meet [the] constitutional ¢.est*I7 ThB court, though, found that the government, in enacting the anti-
discrimination laws, possessed two compelling interests: a "'derivative interest in ensuring access to
housing and a “transactionar Interest in preventing discrimination based on irrelevant characteristics.13
As a result, the court held that the disputed statutes passed strict scrutiny, and therefore the state's
enforcement of its anti-discrimination laws against Swanner did not deprive him of his free exercise
rights under the Alaska Constitution.18

Although the statutes were found to be constitutionally permissible under both the federal and state
constitutions, the Alaska Supreme Court has apparently recognized and seized upon its ability to
perform independent state constitutional analysis. Because the court ha3 chosen to apply the strict
scrutiny standard for purposes of analyzing free exercise claims under the Alaska Constitution,
enactment of a state RFRA would be unnecessary.

10SWANNEr, 074 P.2d at 279 (quoting Church of the Lukurml Babalu Aye v. City of Hialeah, 508 U.S.
52|0 1993).

11 U, at 28081.

1604 P.2d 1068 (Alaska 1979)

BSW*NNEI. 874 P 2d at 281

ud. at 281 (citing Frank, 604 p.2d at 1970).

ACIWANNEr, 874 P.2d at 281 (citing FIANK, 604 P.2d at 1070).
DSWANNEr, 874 P.2d at 281.

|l at 282.

18494 U.S. 872 (1990).

19See Swannerat 284.
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HB 387 is particularly problematic in the area of prisons, where many
inmates have a track record of doing whatever they can to cause problems
for the correctional system. It isnot unusual for offenders to “find religion””
while incarcerated, and to claim those beliefs are connected to a new or
traditional religion. The inmates then wish to engage in religious practices

or rituals which can cause serious security and administrative problems.

For example, the Alaska Human Rights Commission has officially recognized
witchcraft as a bonafide religion for prisoners to practice, and pursued a
complaint against Department of Corrections in 1992-93. The department
was forced to enter into a consent decree with the Commission, which allows
inmates to receive information and visits from witchcraft practioners. Even
before the Human Rights Commission action, several inmates had filed state
and federal lawsuits, claiming a right to possess witchcraft books. Some of
the inmates pursuing these lawsuits were, dangerous sex offenders, and the
witchcraft books they were prohibited from receiving included drawings of
nude women, along with instructions on how to tie up the women in
witchcraft ceremonies. The books also included instructions on making
sacred witchcraft knives. These lawsuits were resolved in the state 3 favor,

but itisnot clear ifthe state would prevail under HB 387.



Prisoners will also request to engage in other religious-based practices, such

as:

Meeting iIn groups at times when sufficient staff is not available to
supervise

Use of candles

Use ofwine

Special foods which are expensive or difficult to obtain or which have not
passed health inspections

Refusal to participate in required aspects of Sex Offender Treatment
such as talking about their offenses or submitting to the Plethysmograph
(tool designed to measure sexual arousal level)

Use of tobacco or other contraband (e.g., jewelry) which could cause
thefts and violence

Demands for religious clothing such as caps and robes which could hide
contraband or weapons

Sweat lodges at unreasonable times

Refusal to participate in groups or classes or work or be housed with

members of other races

Associating only with members of their own religions, leading to creation
ofgangs

Inmates in segregation could request to meet in groups

Witchcraft or cult practices which cause elements of the population to be
frightened and could lead to violence (this has occurred in the past)
Demands for untraditional forms of medical care

Demands by inmates for participation in religious meetings with

members of the public, including minors



Representative Eric Croft

Memorandunm

TO: Rep. Pete Kott, Chair
House Judiciary Comnpttee ./

FROM: Rep. Eric Croft
DATE: 4/4/00
RE: HB 387

lam requesting a hearing, pending referral from the House State Affairs Committee, for
HB 387, the Alaska Religious Freedom Protection Act.

This bill has had extensive hearings in three other committees. Ihave no doubt that the
Judiciary Committee will give itcareful scrutiny.

Enclosed for your information is:

1. Copy of the Bill

2. Sponsor Statement

3. Letters of support

4. Pertinent Testimony/Articles

Jamiary-May: State Capitol ¢ Juneau, Alaska 99801-1182 « (907) 405-4998 « (800) 689-4998 « Fax (907) 465-4419
June-December: 716 W. 4th Avenue ¢« Anchorage, Alaska 99501 « (907) 258-8162
Represenrative_Eric_Croft@ legis.state.ak.us


mailto:Represenrative_Eric_Croft@legis.state.ak.us

Representative Eric Croft

. o HB 387 _
Tlie Alaska Religious Freedom Protection Act

Sponsor Statement

The Alaska Religious Freedom Protection Act (ARFPA) isa state response to United
States Supreme Court decisions that have undermined the religious freedoms of

Americans in recent years.

The United States and Alaska Constitutions contain nearly identical provisions stating
that governments shall make no law “fespecting an establishment of religion, or
prohibiting the free exercise thereof.””For most of the nation 3 history, the “free
exercise”clause of the United States Constitution was interpreted to require that
governments make reasonable exceptions to general laws ifthe implementation of those
laws impinged on the religious practice of its citizens.

A good example is the case of Wisconsin v. Yoder,406 U.S. 205 (1972). Members of
the Old Order Anush religion al low their children to attend public school until the eighth
grade to learn basic reading, writing, and math skills, but then the Amish religion requires
the children begin preparation for adult baptism and life under the religious precepts of
their faith. Pennsylvania allows Amish children of high school age to attend special
vocational schools for three hours and then go home for religious and other instruction.
Wisconsin, however, did not allow any exception to the compulsory school attendance
law. Frieda Yoder, a 15-year old member of the Old Order Amish religion refused to
attend public high school on religious grounds and her father, Jonas, was convicted of
violating the law. The United States Supreme Court ruled that the compulsory attendance
law violated the free exercise rights of the Yoder family. The Court ruled that the
government may place a substantial burden on the free exercise of religion only ifthe
government can show a compelling state interest and that the government 3 action is the
least restrictive means ofaccomplishing that interest. This isknown as the “Compelling
state interest” *test for religious freedom. The Court noted that because the Amish
children attended school until the 8thgrade the burden on their education was relatively
light and that the burden on the religion was proven to be substantial. The Yoder case
and others stood for the proposition that a “fegulation neutral on its face may, in its
application, nonetheless offend the constitutional requirement for governmental neutrality
if itunduly burdens the free exercise of religion.””Yoder .406 U.S. 221; see also Sherbe~t
v.Vemer.374 U.S. 398 (1963).



The constitutional respect for freedom of religion embodied in the “Compelling state
interest” test was eliminated in 1990 by the United States Supreme Court in Smith v.
Emp. Div.,494 U.S. 872 (1990). Justice Scalia, writing for a court divided 5-4, ruled that
government no longer had to provide a religious exemption to general laws. “The Court
today ... interprets the [free exercise clause] to permit the government to prohibit,
without justification, conduct mandated by an individual 3 religious beliefs, so long as
that prohibition isgenerally applicable.””Smith.494 U.S. at 893 (Justice, O Tonner,
dissenting).

The Smith decision met a storm of protest. In 1993, a broad bipartisan majority of both
houses of Congress passed The Religious Freedom Restoration Act (federal RFRA) and
the bill was signed into law by President Clinton. RFRA attempted to use congressional
power to restore the “Compelling state interest” “test for religious freedom. In 1997, the
United States Supreme Court ruled that the federal RFRA statute was an unconstitutional
extension of federal power. City of Boerne v. Flores.521 U.S. 507 (1997). The Flores
decision effectively left any protection of religious freedom to the individual states. The
Alaska Supreme Court has consistently interpreted the free exercise clause of the Alaska
Constitution to require a compelling state interest analysis.

See Frank v. State. 604 P.2d 1068 (Alaska 1979) (allowing a religious exemption, for the
taking of amoose for an Athabaskan funeral potlatch). There isno present indication that
the Alaska Supreme Court intends to follow the direction of the Smith decision in
interpreting the Alaska Constitution. However, ? change inthe composition of the court
or judicial philosophy could lead to this change in the future.

HB 387, the Alaska Religious Freedom Protection Act (ARFPA), will provide statutory
protection for religious freedom in Alaska by enshrining the compelling state interest test
for all state, municipal, and school district actions.

HB 387 isnot intended to create an establishment of religion or allow a claim of religious
freedom to authorize the infringement of the rights of others. Itsimply recognizes that
Alaskans value their religious liberties and are willing to allow an exception from
generally applicable laws for religious freedom unless the government shows a
compelling state interest.
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CS FOR HOUSE BILL NO. 387(HES)
INTHE LEGISLATURE OF THE STATE OF ALASKA

TWENTY-FIRST LEGISLATURE -SECOND SESSION
BY THE HOUSE HEALTH, EDUCATION AND SOCIAL SERVICES COMMITTEE

Offered: 3/15/00
Referred: State Affairs, Judiciary

Spunsor(s): REPRESENTATIVES CROFT, Coghill, Dyson, Halcro, Cissna, W hitaker

A BILL
FOR AN ACT ENTITLED
"An Act requiring governmental entities, including municipalities and  school
districts, to meet certain requirements before placing a substantial burden on a

person's free exercise of religion.”
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA

* SeCtlon 1 The uncodified law of the State of Alaska is amended by adding a new

section to read:

SHORT TITLE. This Act may be cited as the "Alaska Religious Freedom Protection

Act."
* SeC. 2. The uncodified law of the State of Alaska is amended by adding a new section

to read:
FINDINGS. The legislature finds that
(1) the First Amendment to the Constitution of the United States and art. I,

sec. 4, Constitution of the State of Alaska, recognize and protect the right of free exercise of

religion;

CSHB 387(HES)
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(2) in 1990, ihe United States Supreme Court retreated from over 200 years
of respect for the right to free exercise of religion in Employment Division v. Smith, 494 U_S.
872 (1990), an opinion written by Justice Scalia, by holding that the government no longer
had to make reasonable exceptions to general laws in order to accommodate the religious
beliefs of 1ts citizens;

(3) while the Alaska Supreme Court has not chosen to follow this retreat from
protection for religion, the free exercise rights of Alaska citizens are so vital and fundamental
that it is in the public interest to provide a statutory guarantee of these rights to secure against
a change in judicial interpretation; and

(@ while itis improper for the legislature to tll the judiciary how to interpret
the Constitution of the State or Alaska, it is proper for the legislature to establish different
rights or to secure established rights in a different manner or to a different degree than the
minimum set by the Constitution of the State of Alaska as long as that legislative action does
not interferewith the rights of other persons.

* Sec. 3. The uncodified law of the State of Alaska is amended byadding a new section
1o read:
INTENT. It is not the intent of the legislature, by protecting the individual free
exercise of religion, to create an establishment of religion or an official state religion.
* Sec. 4. AS 14.14 is amended by adding a new section to article 1 to read:

Sec. 14.14.210. Personal exercise of religious freedom protected, (@) A
school board or school district may not place a substantial burden on a person 3 free
exercise of religion unless

(1)) the burden is in the form of a rule of general applicability and does
not intentionally discriminate against religion or among religions; and

(2) application of the burden to the person is essential to further a
compelling governmental interest and is the least restrictivemeans of furthering that
compelling governmental interest.

() A person may bring a civil action against a school board or school district
for a violation of this section, and the court may grant appropriate relief.

(©) This section may not be construed to create an establishment of religion

or to authorize the infringement of the individual rights of a third party.
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* Sec. 5. AS 29.10.200 is amended by adding a new paragraph to read:
(60) AS 29.71.070 (personal exercise of religious freedom protected).
* Sec. 6. AS 29.71 is amended by adding a new section to read:

Sec. 29.71.070. Personal exercise of religious freedom protected, (a) A
municipality jnav not place a substantial burden on a person’s free exercise of religion
unless

(1) the burden is in the form of a rule of general applicability and does
not intentionally discriminate against religion or among religions; and

(2) application of the burden to the person is essential to further a
compelling governmental interest and is the least restrictive means of furthering t.iat
compelling governmental interest.

(b) A person may bring a civil action against a municipality for a violation of
this section, and the court may grant appropriate relief.

_ (c) This section may not be construed to create an establishment of religion
or to authorize the infringement of the individual rights of a third party.

(d) This section applies to home rule and general law municipalities.

* Sec. 7. AS 44.62 is amended by adding a new section to article 2 to read:

Sec. 44.99.130. Personal exercise of religious freedom protected, (a) A
state agency may not place a substantial burden on a person’s free exercise of religion
unless

(1) the burden is in the form of a rule of general applicability and does
not intentionally discriminate against religion or among religions; and
(2) application of the burden to the person is essential to further a
) compelling governmental interest and is the least restrictive means of furthering that
compelling governmental interest.
f 6 x\I/§Ai (b) A person may bring a civil action against a state agency for a violation of
Wiis eaction, RO the byt may grant BPPFOpFiate Felief,

(c) This section may not be construed to create an establishment of religion
or to authorize the infringement of the individual rights of a third party.

(d) In this section, "state agency" means a department, institution, board,

commission, division, authority, public corporation, committee, or other administrative

3 CSMB 387(HES)
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unit of the executive branch of slate government., including the University of Alaska,

the Alaska Railroad Corporation, and the Alaska Aerospace Development Corporation.
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NORTHWEST
RELIGIOUS LIBERTY ASSOCIATION

NRLA

Chairman
Jere D. Pateer

March 30, 2000

Vice Chairman Alaska State Legislature
Bryce Pascoe Alaska State Affairs Committee
President

Gregory W, Hamilton Re: HB 387 - The Alaska Religious Freedom Protection Act

Vice President Honorable Chair and Committee Members,
D'nna K. Justice
Government Relations We strongly support House Bill 387 for several reasons but | wish to express
Joseph Story, Alaska my appreciation to the sponsor and cosponsors of this bill. First, we support this bill
Mor:i-s F"B-rSSF;F; 'ai:iana and are mindful of the fact that the Supreme Court's decision in Sherbert v. Vemer
Dan McCulloch, Oregon (1963) specifically involved a Seventh-day Adventist church member who had been
H. J. Bergman, Washington discriminated against at her place of employment on the basis of her firmly held

beliefs. We take special interest in the fact that it was in this particular case that the
high court ruled that the state's interest in denying unemployment benefits - merely
because Mrs. Sherbert would not make herself available for work on Saturday (her
Sabbath) as required by the state's unemployment compensation law - was
insufficiently compelling to warrant an infringement upon this most fundamental right:
the free exercise of religion.

* LEGAL RATIONALE

Second, the sponsors efforts to restore the "compelling state interest” and
"least restrictive means " tests as established in Sherbert v. Vemor (1963) and
Wisconsin v. Yoder (1972), respectively, could not come at a better time. Such a
provision will effectively restore an individual's right to free exercise of their religious
convictions at the state level, and prevent the unnecessary discrimination that occurs
on a daily basis in the public sector, particularly in the workplace. As Justice Sandra
Day O'Connor stated in the Supreme Court's Decision in Employment Division of
Oregon v. Smith, the court made a critical mistake when they failed to offer
"convincing" evidence "to depart from the settled First Amendment jurisprudence."
This fundamental departure allows states to 1) "make criminal an individual's
religiously motivated conduct" in a way that burdens [an] individual's free exercise of
religion”; 2) puts at a clear disadvantage minority religions and religious practices
when leaving accommodation to the political process; and 3) enables government to
ignore religious claims altogether, if it suits them, without offering any compelling
justification to support their actions (494 U.S. 872 at 897, 902). However, as Justice
O'Connor reiterated in Smith,

The essence of a free exercise claim is relief from a burden imposed by
government on religious practice or beliefs, whether the burden is imposed
directly through laws that prohibit or compel specific religious practices, or
indirectly through laws that, in effect, make abandonment of one’s own
Mailing: P.O. Box 16670 religion or conformity to the religious beliefs of others the price of an equal

Portland, OR 97292-0670 place in the civil community (494 U.S. 872 at 897).

Location: 10225 E. Burnside St.
Portland, OR 97216

Telephone: (503) 255-7300
Fax: (503) 253-2455
www.libertyexpress.org
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HISTORICAL RATIONAL

Third, to place on the shoulders of government the burden to prove a
compelling interest in order to protect the greater, or common good, is to place an
individual's claim to religious freedom in its rightful place. America's founders,
namely Thomas Jefferson and James Madison, believed that the free exercise of
religion was the most 'liberal” of all the rights Americans could claim, the one right
that placed the greatest trust in the capacity of private choice, and the one least
dependent on positive law. In other words, a right that was considered
"unalienable.” Again, as Justice O'Connor stated in Smith, 'The First Amendment
was enacted precisely to protect the rights of those whose religious practices are not
shared by the majority” (493 U.S. 872 at 902). We believe that HB 387 will restore
this historical intent at the state level.

If | can be of further assistance, please do not hesitate to contact me.

Sincerely,

Joseph L. Story, Government Relations Representative
Northwest Religious Liberty Association
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NORTHWEST
RELIGIOUS LIBERTY ASSOCIATION

March 30, 2000

Alaska State Legislature
Alaska State Affairs Committee

Re: HB 387 The Alaska Religious Freedom Protection Act

Honorable Chair and Committee Members,
WHY EXEMPTIONS ARE NOT NECESSARY

Smith left the Free Exercise Clause virtually toothless in all but the rarest of
cases. Yet the ACLU would rather leave religious believers statutorily defenseless than
enact a Religious Freedom Restoration Act (like the Alaska's Religious Freedom
Protection Act) that would apply to all claims and all Americans. Specifically, we have
learned that the ACLU wants the Alaska Religious Freedom Protection Act amended so it
could not be invoked by many believers against an antidiscimination law. Call it by any
other name - but this would be a carveout, a repudiation of the bedrock of 'inalienable
rights” and equal protection of the laws.

For the following reasons, the Northwest Religious Liberty Association - a
member of the National Coalition for the Free Exercise of Religion - would have to
vigorously oppose the Alaska Religious Freedom Protection Act if it were amended to
exdude a dass of religious practices or daims from its protedion.

1. The Free Exercise of Religion should not Always be Subordinated to
other Civil Rights.

As a matter of prindple, should the First Freedom always prevail over
antidiscrimination law? No. Sodety's interest in eradicating radal discrimination will
continue to trump daims that one's religion compels radst practices.

But neither should the opposite extreme be legislated: that certain dvil rights
always outweigh the believer's interest in religious exerdse. A prindpled Religious
Freedom Protedion Act would apply the same test to all religious practices substantially
burdened by government, and leave the courts a case-by-case application of that uniform
test. The explidt and prominent constitutional regard for free exerdse of religion admits
of no exceptions, qualifiers or disclaimers.

The First Freedom protected by the Framers in our Bill of Rights is religious
freedom induding protection from government prohibition on 'the free exercise" of
religion. Religious freedom is a "civil right," arguably the foundational and preeminent
one upon which all others depend. If a government will not accommodate a dtizen's
fulfillment of his or her obligation to God, then no other human right is safe from
government.
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hardly object to the Senate's version, which contained carveouts for incarcerated persons
and a special provision on regulation of land use by religious groups. One carveout
begat another. And thus shall it be if Alaska opens the Pandora’s Box of stripping the
Religious Freedom Protection Act’s protection from disfavored religious practices and

believers.

Please oppose any carveout amendments to House Bill 387. On the basis of this
reasoning, we strongly urge you to support House Bill 387 without any exemptions.

If I can be of further assistance, please do not hesitate to contact me.

Sincerely,

Joseph L. Story, Government Relations Representative
Northwest Religious Liberty Association



FOR INFORMATION CONTACT:
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Alaska

Cases during the time of the Religious Freedom Restoration Act
The time period is from Nov. 23,1993 to July 1,19971

The Numbers
2,307 Total Alaska Civil Cases?2

387 Total Prisoner Civil Cases?2
16.8% of totJ civil cases

155 Total Prisoner Civil Rights Cases (Section 1983)2
e 6.7% of total Civil Cases
e 40.1% of total Prisoner Civil Cases

2 Total Reported Religious Freedom Restoration Act Cases3
e 0.0867% of total Civil Cases

0 Total Reported Prisoner Religious Freedom Restoration Act Cases4

e 0.0000% of total Civil Cases
e 0.0000% of total Prisoner Civil Cases

0 Total Reported Prisoner Religious Freedom Restoration Act Cases that
did not include the phase, "First Amendment"5
e 0.0000% of total Civil Cases
< 0.0000% of total Prisoner Civil Case

1Act was signed November 16.1993 and struck down by the Supreme Court June 25,1997.

2 Derived using the C-3 charts of the Bureau of Justice. (Includes 1994-1996,1/12 of 1993, and 1/2 of 1997.)

3 Derived using a Westlaw search: (Included the phrase, "Religious Freedom Restoration Act”)

4Derived using a Westlaw search: (Included the phrase, "Religious Freedom Restoration Act" and any one of the following words: Prison,
Prisoner, Prisons, Correction, Corrections, Correctional, Inmate, Warden, Penitentiary and from the dates 11/23/1993 to 7/1/1997. Each
case was then examined, and only verified prisoner cases were Included.)

5Derived using a Westlaw search: (Included the phrase, "Religious Freedom Restoration Act" but not the phrase, "First Amendment" and
including any one of the following words: Prison, Prisoner, Prisons, Correction, Corrections, Correctional, Inmate, Warden, Penitentiary
and from the dates 11/23/1993 to 7/1/1997. Each case was then examined, and only verified prisoner cases were included.)
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Arizona

Cases during the time of the Religious Freedom Restoration Act
The time period is from Nov. 23, 1993 to July 1,1997

The Numbers
13,285 Total Arizona Civil Cases?2

6,129 Total Prisoner Civil Cases?2
e 46.1% of total civil cases

4,337 Total Prisoner Civil Rights Cases (Section 1983)2
e 32.6% of total Civil Cases
e 70.8% of total Prisoner Civil Cases

15 Total Reported Religious Freedom Restoration Act Cases3
e 0.1129% of total Civil Cases

12 Total Reported Prisoner Religious Freedom Restoration Act Cases4
e 0.0903% of total Civil Cases
e 0.1958% of total Prisoner Civil Cases

5 Total Reported Prisoner Religious Freedom Restoration Act Cases that
did not include the phase, "First Amendment"5
e 0.0376% of total Civil Cases
e 0.0816% of total Prisoner Civil Case

1Act was signed November 16.1993 and struck dcwn by the Supreme Court June 25,1997.

1 Derived using the C-3 charts of the Bureau of Justice. (Includes 1994-1996,1/12 of 1993, and 1/2 of 1997.)

3Derived using a Westlaw search: (Included the phrase, "Religious Freedom Restoration Act.")

4Derived using a Westlaw search: (Included the phrase, "Religious Freedom Restoration Act" and any one of the follcwing words: Prison,
Prisoner, Prisons, Correction, Corrections, Correctional, Inmate, Warden, Penitentiary and from the dates 11/23/1993 to 7/1/1997. Each
case was then examined, and only verified prisoner cases were included.)

5Derived using a Westlaw search: (Included the phrase, "Religious Freedom Restoration Act" but not the phrase, "First Amendment” and
including any one of the follcwing words: Prison, Prisoner, Prisons, Correction, Corrections, Correctional, Inmate, Warden, Penitentiary
and from the dates 11/23/1993 to 7/1/1997. Each case was then examined, and only verified prisoner cases were Included.)
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Alaska Civil Liberties Union
Statement on the Protection of Religious Liberty
Before the House Committee on Health, Education
& Social Services

Presented by Jennifer Rudinger, Executive
Director
March 7, 2000

. INTRODUCTION

Mr. Chairman and members ofthe Committee,

The Alaska Civil Liberties Union (AkCLU) greatly appreciates the opportunity to present
this position paper on the importance of ensuring that any state legislation enhancing tne
protection of religious exercise will not cause any unintended harm to the enforcement of state
and local civil rights laws. The American Civil Liberties Union (ACLU) historically supports
legislation providing stronger protection of religious exercise-even against neutral, generally
applicable governmental restrictions. But our concern is that some courts may turn a statutory
shield for religious exercise into a sword against state and local civil rights laws.

Thus, the AKCLU regrets that we have no choice but to ask the Committee to refrain
from passing House Bill 387 (Alaska Religious Freedom Protection Act, or “ARFPA”) unless it
will have no adverse consequences on the hard-won civil rights laws enacted and enforced by
state and local governments. We offer several amendments, described below, to prevent any
unintended adverse consequences. For the past decade, the ACLU has fought in Congress and
the courts to preserve or restore the highest level of constitutional protection for claims of
religious exercise. We have directly represented persons asserting burdens on their religious
beliefs, filed amicus briefs with the Supreme Court, and were founding members of the coalition
that supported the Religious Freedom Restoration Act in 1993, and the Religious Liberty
Protection Act ("RLPA™) during most of the last Congress.

However, we are no longer part of the coalition supporting the federal RLPA, as
introduced in the House, because we could not ignore the potentially severe consequences that it
may have on state and local civil rights laws. Although we believe that courts should find civil
rights laws compelling and uniform enforcement of those civil rights laws the least restrictive
means, we know that at least several courts have already rejected that position. We agree with
Representative Croft that the result reached by the Alaska Supreme Court in Swanner is a good
result. Swanner, d/b/a Whitehall Properties v. Anchorage Equal Rights Commission, 874 P.2d
274 (Alaska 1994). However, we all know that the principle of stare decisis is not absolute.
Furthermore, it is not at all clear whether the same compelling interest the Swanner Court found
in preventing housing discrimination on the basis of marital status would also be extended to
preventing discrimination on the basis of other classifications, such as familial status, pregnancy
status, disability, sexual orientation, or religion.

There is much disagreement in other jurisdictions about the issues raised in Swanner. We
have found that landlords across the country have been using state religious liberty claims to



challenge the application of state and local civil rights laws protecting persons against marital
status discrimination. None of the claims, including those in Swanner, involved owner-occupied
housing; all of the landlords owned so many investment properties that they were outside the
state laws' exemptions for small landlords. These landlords all sought to turn the shield of
religious exercise protections into a sword against the civil rights of prospective tenants.

To confuse matters even more, the U.S. Court of Appeals for the Ninth Circuit (which
governs Alaska) recently applied a strict scrutiny standard of review to a local civil rights law in
deciding a claim by landlords that compliance with that law protecting unmarried couples from
discrimination based on marital status burdened the landlords' religious beliefs. Thomas v.
Anchorage Equal Rights Commission, 165 F.3d 692 (9th Cir. 1999). The court held that the
governmental interest in preventing marital status discrimination was not compelling. As a result,
the landlords did not have to comply with that civil rights law. The AKCLU has submitted an
amicus brief in this case, arguing that the state does have a compelling interest in prevc nting
discrimination on the basis of marital status in housing, a la Swanner. and the case is scheduled
to be reheard by an en banc panel of the Ninth Circuit this month.

Besides the Ninth Circuit, the Massachusetts Supreme Court and a plurality of the
Minnesota Supreme Court have also found that defendants in similar civil rights cases may have
a religious liberty defense against state civil rights claims. The only two state court decisions that
found in favor of the civil rights plaintiffs in similar cases are in California and Alaska-but both
states are in the Ninth Circuit.

An improperly drafted statute could jeopardize more than marital status protection. The
Ninth Circuit's analysis calls into question all state and local civil rights laws which are not
motivated by a "firm national policy" in favor of eradicating specific forms of discrimination.
Thus, persons protected because of characteristics such as marital status, familial status,
pregnancy status, sexual orientation, disability, and perhaps religion itself, could find their
protections under state or local laws eroded by federal law. If legislation such as an unamended
HB 387 becomes law, an applicant for ajob or housing may have no state or local law protection
against having to answer questions such as: Is that your spouse? Are those your children? Are
you straight or gay? Are you pregnant? Are you HIV-positive? Mentally ill? Physically disabled?
What is your religion?

Even where a “firm national policy” in eradicating certain types of discrimination could
be shown, such as classifications based on race or sex, courts may conclude that such a
compelling governmental interest could be achieved without prohibiting the discriminatory
conduct of the particular defendant claiming a religious exemption to a civil rights law. 1 am
attaching a paper submitted by the NAACP to Congress in opposition to the federal RLPA. The
NAACP paper analyzes this danger in greater detail.

In the wake of recent court decisions around the country and in our very own Ninth
Circuit, and in light of the lack of Alaskan precedent on so many of these issues, the Committee
should not leave the problem of a state religious liberty statute's potential effect on state and
local civil rights laws unresolved. The stakes are too high.

Instead, the AKCLU urges you to consider other alternatives for providing a shield for
religious exercise without creating a sword against civil rights laws. As Texas State
Representative Scott Hochberg’s testimony to Congress (also attached with this paper) explains,
Texas Governor George W. Bush signed into law-only last summer-a state RFRA that protects
Texas' civil rights laws. In Congress, the ACLU and many other groups are supporting a civil
rights amendment to RLPA offered by Congressman Nadler that will have a similar result.



The AKCLU very much appreciates your willingness to consider these concerns as you
consider HB 387. We believe that members of the legislature who justifiably care deeply about
protecting both religious exercise and state and local civil rights laws should not be forced to
choose. It is a false choice because both goals can be made compatible. We hope to work with
members of the Committee to resolve this problem. Thank you once again for this opportunity to
present our concerns.

[l. SCOPE OF THE POTENTIAL PROBLEM

This Committee is presently considering HB 387, the Alaska Religious Freedom Protection
Act ("ARFPA"), which would provide extensive statutory protection for religious exercise to
replace or enhance the constitutional protection previously afforded religious exercise prior to a
1990 Supreme Court decision that lowered the standard of review for religious exercise claims.
HB 387 provides, in relevant part, that:

A [government entity] may restrict a person’s free exercise of religion only if (1.) the
restriction is in the form of a rule of general applicability and does not intentionally
discriminate against religion or among religions; and (2.) application of the restriction to
the person is essential to further a compelling governmental interest and is the least
restrictive means of furthering that compelling governmental interest.

. This section may not be construed to create an establishment of religion or to
authorize the infringement of a person’s individual rights.

As introduced, HB 387 does not have any provision specifically addressing its potential effect on
state and local civil rights laws.

The scope of the potential civil rights problem raised by religious freedom statutes is
broad. The U.S. Court of Appeals for the Ninth Circuit and four state supreme courts have
recently decided five cases with nearly identical fact patterns, namely, landlords claiming that
their religious beliefs defeat housing discrimination claims brought by unmarried heterosexual
persons based on marital status.- The decisions were split, with the Ninth Circuit and the
Massachusetts and Minnesota courts holding that a religious liberty defense could defeat civil
rights claims based on state or local laws. The courts could apply the reasoning in those
decisions to civil rights claims made by members of other groups that also receive less protection
from the courts and the federal government. Although the Alaska Supreme Court in Swanner
upheld the anti-discrimination laws in the context of marital status, it is unclear whether the
court’s reasoning would extend to other types of civil rights claims.

The intent of at least some of the supporters of federal RLPA is clear. Several witnesses
during hearings before the House and Senate Judiciary Committees specifically stated their belief
that RLPA could and should be used as a defense to civil rights claims based on gender, religion,
sexual orientation, and marital status.

In applying standards of review substantially similar to the ARFPA and RLPA religious
exercise standard, numerous courts have recently decided cases in which defendants raised a
religious liberty defense to civil rights claims based on state or local laws protecting against
discrimination in housing based on marital status. See Thomas v. Anchorage Equal Rights
Commission, 165 F.3d 692 (9th Cir. 1999) (governmental interest in preventing marital status
discrimination was not compelling); Smith v. Fair Employment & Housing Cornm'n, 913 P.2d
909 (Cal. 1996) [hereinafter "Smith v. FEHCA (no substantial burden on religious exercise
found); Attorney General v. Desilets, 636 N.E.2d 233 (Mass. 1994) (remanding for further



consideration of whether the governmental interest in eliminating discrimination based on
marital status was compelling and whether uniform application of the state anti-discrimination
law was the least restrictive means); Swanner, d/b/a Whitehall Properties v. Anchorage Equal
Rights Comm'n, 874 P.2d 274 (Alaska), cert, denied, 115 S. Ct. 460 (1994) (the government's
interest in providing equal access to housing was compelling and uniform application of the state
anti-discrimination law was the least restrictive means); Cooper v. French, 460 N.W.2d 2 (Minn.
1990) ("marital status” did not include unmarried cohabiting couples; a plurality of the court also
found no compelling governmental interest in preventing marital status discrimination). Thus, in
the Ninth Circuit and Massachusetts and Minnesota, defendants may successfully use their
religious beliefs to defeat at least certain civil rights claims based on state or local laws.

In those housing cases, the owner-occupied exceptions found in all state fair housing laws
did not apply; the rental properties at issue were not owner-occupied, but instead were used
solely for investment purposes. See Thomas, 165 F.3d 692 (statute provides exception for "space
rented in the home of the landlord"); Desilets, 636 N.E.2d at 238 n.8 (law applicable only to
"dwellings that are rented to three or more families living independently of each other");
Swanner, 874 P.2d at  (statute provides exception for individual home "wherein the renter or
lessee would share common living areas with the owner"); French, 460 N.W.2d 2 (owner did not
live in subject property, a two-bedroom house); Smith v. FEHC, 913 P.2d at 912 (Smith "does
not reside in any of the four units"). The landlords all claimed that their sincerely held religious
beliefs about premarital sexual relations required them to deny housing to unmarried couples,
despite state or local laws prohibiting discrimination on the basis of marital status in housing.
Although the religious liberty defense was not always successful, the courts were split on
whether the anti-discrimination laws impose a substantial burden on the exercise of the landlord's
religion, and on whether the governmental interest in eradicating marital status discrimination in
housing is compelling and pursued by the least restrictive means.

Defendants in civil rights cases have also raised religious liberty defenses in cases
involving such characteristics as race or sexual orientation and in contexts ranging from
educational institutions to employment. For example, defendants or courts unsuccessfully raised
religious rationales for racially discriminatory practices. E.g., Bob Jones Univ. v. United States,
461 U.S. 574, 604 (1983) (religious university claimed that its religious beliefs about
miscegenation - interracial marriage -- justified racial discrimination in admissions); see also
Loving v. Virginia, 388 U.S. 1(1967) (invalidating a Virginia antimiscegenation statute).-

Prior to the Supreme Court lowering the standard of review for religious liberty claims in
Employment Division of Oregon v. Smith, 485 U.S. 660 (1988), the use of religious liberty
defenses to civil rights claims was widespread. See, e.g., Bob Jones Univ., 461 U.S. 574, 604;
EEOC v. Pacific Press Publishing Ass'n, 676 F.2d 1272 (9th Cir. 1982) (religious publishing
house claimed that dismissing employee in retaliation for bringing discrimination charges was
based on religious doctrine forbidding members of the church from bringing lawsuits against the
church); Minnesota ex rel. McClure v. Sports & Plealth Club, Inc., 370 N.W.2d 844 (Minn.
1985) (health club's owners insisted on hiring only employees whose religious beliefs were
consistent with the owners' religious beliefs despite state anti-discrimination law forbidding
employment discrimination based on religion, sex, and marital status); Gay Rights Coalition v.
Georgetown Univ., 536 A.2d 1 (D.C. App. 1987) (religious university argued that its religious
belief” justified the denial of "university recognition” to gay student group, despite a District of
Columbia civil rights law prohibiting discrimination on the basis of sexual orientation).



Currently, Alaska state and local laws also provide protection based on other
characteristics that receive less than strict scrutiny, such as disability, sexual orientation, age,
familial status, or pregnancy. Although the governmental interest in eradicating discrimination
has been found compelling in the context of Swanner, providing a new defense in civil rights
actions will—at minimum-increase the cost of litigation for plaintiffs. However, the risk for
persons claiming civil rights protection based on characteristics that receive lower levels of
scrutiny is substantial. Because many of the groups claiming protection under state and local
civil rights laws do not currently receive heightened scrutiny for their claims in court, and
receive little or no explicit federal statutory protection from Congress, it is likely that at least
some courts would find that the governmental interest in ending discrimination against these
groups is not compelling. As noted above, courts around the country are divided on these
questions, and these decisions have come from states that traditionally have been vigorous and
strict in enforcing their civil rights laws.

[Il. APPLICATION OF THE FOUR-PART ARFPA TEST TO CIVIL
RIGHTS CLAIMS

HB 387 provides, in relevant part, that:

A [government entity] may restrict a person’s free exercise of religion only if (1.) the
restriction is in the form of a rule of general applicability and does not intentionally
discriminate against religion or among religions; and (2.) application of the restriction to
the person is essential to further a compelling govemmenvjl interest and is the least
restrictive means of furthering that compelling governmental interest.

Thus, in deciding a challenge to a civil rights claim based on a state or local anti-discrimination
law, a court must apply a four-part test: (i) is the defendant's discrimination "religious exercise"?;
(i) does the applicable state or local anti-discrimination law "restrict” the defendant's religious
exercise?; (iii) is the government's interest in eradicating the discrimination "compelling"?; and
(iv) are uniformly applied anti-discrimination laws the least restrictive means of furthering any
compelling governmental interest?

A. Is Discrimination "Religious Exercise' Under ARFPA?

The first part of the ARFPA test is whether a refusal to comply with civil rights laws is
religious exercise. Because ARFPA does not define what constitutes a religious exercise, any
civil rights defendant who can show that his or her discriminatory actions were in any way
"restricted" will be able to meet this prong of ARFPA. Under the pre-Smith Free Exercise
Clause jurisprudence which ARFPA purports to restore, the "Supreme Court free exercise of
religion cases have accepted, cither implicitly or without searching inquiry, claimants' assertions
regarding what they sincerely believe to be the exercise cf their religion, even when the conduct
in dispute is not commonly viewed as a religious ritual." Desilets, 636 N.E.2d at 237 (citing
Hobbie v. Unemployment Appeals Comm'n of Fla., 480 U.S. 136, 137 (1987); United States v.
Lee, 455 U.S. 252, 257 (1982); Thomas v. Review Bd. ofthe Ind. Employment Sec. Div., 450 U.S.
707,715 (1981)).

Courts have held that refusal to rent an apartment to an unmarried heterosexual couple
based on the landlord's religious belief that promoting premarital sex is sinful is religious
exercise. See, e.g., Smith v. FEHC, 913 P.2d at 923 ("While the renting of apartments may not
constitute the exercise of religion, if Smith claims the laws regulating that activity indirectly



in rental properties can, if site does not wish to comply with an anti-discrimination law that
conflicts with her religious beliefs, avoid the conflict, without threatening her livelihood, by
selling her units and redeploying the capital in other investments." Smith v. FEHC, 913 P.2d at
925. The court also noted that "the landlord in this case does not claim that her religious beliefs
require her to rent apartments; the religious injunction is simply that she not rent to unmarried
couples. No religious exercise is burdened if she follows the alternative course of placing her
capital in another investment.” Id. at 926.

Because the court in Smith v. FEHC used an analysis for "substantial burden™ that may be
more stringent than the analysis required by ARFPA, Alaska courts are likely to view the
"choice" of engaging in a different occupation or complying with the anti-discrimination law and
violating one's religious beliefs as too harsh, and conclude that the burden is substantial. See,
e.g., Desilets, 636 N.E.2d at 237-38 (substantial burden imposed because the civil rights law
"affirmatively obliges the defendants to enter into a contract contrary to their religious beliefs
and provides significant sanctions for its violation,” and "both their nonconformity to the law and
any related publicity may stigmatize the defendants in the eyes of many and thus burden the
exercise of the defendants' religion™). Indeed, all courts, other than the court in Smith v. FEHC,
that have considered the question in the housing context have found that the state or local anti-
discrimination law substantially burdened the defendant's exercise of his or her religious beliefs.

C. Is the Governmental Interest in Eradicating Discrimination Compelling?

The third part of the ARFPA test provides that only a compelling governmental interest
justifies imposing a restriction on the exercise of religion. The courts that recently decided civil
rights cases in which a defendant raised a religious liberty defense have split most sharply on this
part of the test.

The governmental interest in eradicating certain types of discrimination, particularly
racial and sex-based discrimination, should meet the compelling interest standard. See Bob Jones
Univ. v. United States, 461 U.S. 574, 604 (1983) ("The governmental interest at stake here is
compelling. . . . [T]he government has a fundamental, overriding interest in eradicating racial
discrimination in education .... That governmental interest substantially outweighs whatever
burden denial of tax benefits places on petitioners' exercise of their religious beliefs."); Roberts
v. United States Jaycees, 468 U.S. 609, 623 (1984) (the state government's "compelling interest
in eradicating discrimination against its female citizens justifies the impact ... on the male
members' associational freedoms™). Such plaintiffs, however, should anticipate incurring
litigation costs as defendants raise the defense.

Because sexual orientation, marital status, disability, and other newly protected classes
currently do not receive the same level ofjudicial scrutiny as race and sex, however, it may be
more difficult to persuade all courts that the governmental interest in preventing discrimination
on those grounds is compelling. For example, courts have reached divided results in determining
whether preventing discrimination based on characteristics such as sexual orientation or marital
status is compelling. See, e.g., Gay Rights Coalition v. Georgetown Univ., 536 A.2d 1, 37 (D.C.
App. 1987) (District of Columbia's interest in prohibiting educational institutions from denying
equal access to tangible benefits on the basis of sexual orientation is compelling); Swanner, 874
P.2d at 282-83 (Anchorage's interest in prohibiting marital status discrimination in housing is
compelling), Desilets, 636 N.E.2d 233 (remanding for further consideration of whether the
government's interest in prohibiting marital status discrimination is compelling); French, 460
N.W.2d at 10-11 (plurality op.) (no compelling governmental interest in ending discrimination
against unmarried couples).



Because ARFPA requires that the "application of the restriction to the person is essential
to further a compelling governmental interest”, courts could require the government to prove that
there is a compelling interest in requiring the specific landlord or employer to comply with the
civil rights law. See, e.g., Desilets, 636 N.E.Pd at 238 (the issue is "whether the record
establishes that the Commonwealth has or does not have an important governmental interest that
is sufficiently compelling that the granting of an exemption to people in the position of the
defendants would unduly hinder that goal"); French, 460 N.W.2d at 9 ("French must be granted
an exemption . . . unless the state can demonstrate compelling and overriding state interest, not
only in the state's general statutory purpose, but in refusing to grant an exemption to French.").
However, the majority of courts have considered simply whether the government had a
compelling interest in enforcing the law at issue.

When a state or municipality chooses to target and prohibit a specific form of
discrimination, presumably it does so because it believes that there is a serious problem. See
EEOC v. Pacific Press Publishing Ass'n, 676 F.2d 1272, 1280 (9th Cir. 1982) ("By enacting
Title VII, Congress clearly targeted the elimination of all forms of discrimination as a 'highest
priority.™). Courts have sometimes found that legislative determination alone, however, is not
always dispositive of whether the state's interest is compelling. See Gay Rights Coalition, 536
A.2d at 33 ("While not lightly to be disregarded, the Council's strong feelings do not resolve the
issue whether its ban on sexual orientation discrimination represents a compelling governmental
interest."); Desilets, 636 N.E.2d at 240 ("we are unwilling to conclude that simple enactment of
the prohibition against discrimination based on marital status establishes that the state has" a
compelling interest in ending marital status discrimination in housing).

To the extent that other state or municipal laws or policies discriminate against the class,
courts are sometimes less likely to find that the governmental interest in ending discrimination
against that class is compelling. Thus, in some states, anti-fornication or sodomy statutes have
provided additional support for concluding that there is no compelling governmental interest in
protecting against discrimination based on marital status or sexua! orientation. See, e.g., Thomas,
165 F. 3d at 716-17 (citing state statutes providing less favorable benefits to unmarried couples
than to married couples); French, 460 N.W.2d at 10 (plurality op.) ("How can there be a
compelling state interest in promoting fornication when there is a state statute on the books
prohibiting it?"); Desilets, 636 N.E.2d at 240 (the existence of a criminal statute against
fornication "suggests some diminution™ in the state's interest). On the other hand, the Alaska
Supreme Court in Swanner noted that differential treatment of married and unmarried people in
areas other than housing does not prove that the state views marital status discrimination in
housing as insignificant.

Courts have taken different positions on defining the scope of the governmental interest
at stake in prohibiting discrimination. Defining the governmental interest broadly, the Swanner
court had no difficulty in concluding that the state's "interest in preventing discrimination based
on irrelevant characteristics" is compelling. Swanner, 874 P.2d at 282-83. "The government
views acts of discrimination as independent social evils even if the prospective tenants ultimately
find housing. Allowing housing discrimination that degrades individuals, affronts human dignity,
and limits one's opportunities results in harming the government's transactional interest in
preventing such discrimination."” Id.; accord Gay Rights Coalition, 536 A.2d at 37 ("The
compelling interests ... that any state has in eradicating discrimination against the homosexually
or bisexually oriented include the fostering of individual dignity, the creation of a climate and
environment in which each individual can utilize his or her potential to contribute to and benefit



from society, and equal protection of the life, liberty, and property that the Founding Fathers
guaranteed to us all.").

In contrast, the Massachusetts Supreme Court in Desilets insisted on a much more narrow
reading of the governmental interest, noting that "[tlhe general objective of eliminating
discrimination of all kinds... cannot alone provide a compelling State interest that justifies the ..
. disregard of the defendants' right to free exercise of their religion. The analysis must be more
focused." Desilets, 636 N.E.2d at 238. This narrow reading led the court to insist that
Massachusetts "demonstrate that it has a compelling interest in the elimination of discrimination
in housing against an unmarried man and an unmarried woman who have a sexual relationship
and wish to rent accommodations to which [the civil rights statute] applies.” Id.

D. Are Uniformly Applied Anti-Discrimination Laws the Least Restrictive Means
Available?

The fourth part of the ARFPA test is whether the challenged state or local law uses the
least restrictive means to achieve the government's compelling interest. Several courts have held
that uniform application of anti-discrimination laws is the least restrictive means available. See,
e.g., Swanner, 874 P.2d at 280, n.9 ("The most effective tool the state has for combating
discrimination is to prohibit discrimination; these laws do exactly that. Consequently the means
are narrowly tailored and there is no less restrictive alternative."); Gay Rights Coalition, 536
A.2d at 39 ("The District of Columbia's overriding interest in eradicating sexual orientation
discrimination, if it is ever to be converted I'rom aspiration to reality, requires that Georgetown
equally distribute tangible benefits to the student groups.”); McClure, 370 N.W.2d at 853 ("the
state's overriding compelling interest of eradicating discrimination based upon sex, race, marital
status, or religion could be substantially frustrated if employers, professing as deep and sincere
religious beliefs as those held by appellants, could discriminate against the protected class").
However, the Massachusetts Supreme Court remanded that question when it held that the
government may be required to prove that "uniformity of enforcement of the statute . . . [is] the
least restrictive means for the practical and efficient operation of the anti-discrimination law."
Desilets, 636 N.E.2d at 241.

Persons using a religious liberty defense to a civil rights claim have argued that uniform
application of civil rights laws cannot be the least restrictive means if the civil rights statute in
question contains exemptions for religious organizations and small landlords or employers.
Those defendants have argued that a less restrictive means is available, namely, granting an
exemption to persons who hold sincere religious beliefs. For example, one court found that "the
compulsion of the state's interest appears somewhat weakened because the statute permits
discrimination by a religious organization in certain respects ... if to do so promotes the
principles for which the organization was established." Desilets, 636 N.E.2d at 240. Similarly,
the Ninth Circuit cited the state's "underenforcement’ of its purported interest in eradicating
marital status discrimination,” as expressed in statutory exemptions within the state fair housing
law, as evidence that the state's interest was not compelling. Thomas, 165 F.3d at 717. However,
another court recognized that while the government permits exemptions for "religious
corporations when religious beliefs shall be a bona fide occupational qualification,” "the state's
overriding interest permits of no exemption to appellants in this case. . . . [Wjhen appellants
entered into the economic arena and began trafficking in the market place, they have subjected
themselves to the standards the legislature has prescribed not only for the benefit of prospective
and existing employees, but also for the benefit of citizens of the state as a whole in an effort to
eliminate pernicious discrimination." McClure, 370 N.W.2d at 853; The split on how to apply



the least restrictive means part of the strict scrutiny test is particularly important when most state
and local civil rights laws have numerous exemptions.

Finally, as we pointed out in our introduction to this position paper, we concur with the
analysis by the NAACP. We share their concerns, and those of many other civil rights and
religious groups, that even where a “Firm national policy” in eradicating certain types of
discrimination could be shown, such as classifications based on race or sex, courts may conclude
that such a compelling governmental interest could be achieved without prohibiting the
discriminatory conduct of the particular defendant claiming a religious exemption to a civil
rights law.

IV. CONCLUSION AND SUGGESTED AMENDMENTS

The AKCLU urges the Committee, as it addresses the problem of increasing protection
for religious exercise against neutral state and local laws, to avoid unintentional harm to the
enforcement of state and local civil rights laws. Without careful drafting, a state religious liberty
statute could provide a new federal defense against state and local civil rights claims made by
persons who already receive the least protection from the courts and the federal government.
This Committee should not pass any religious liberty legislation without ensuring that it will not
deprive persons of their civil rights under state and local laws.

The AKCLU therefore proposes the following three amendments to clarify the intent of
the bill and to protect religious freedom at the same time as it protects civil rights.

(1.) To clarify subsection (d) throughout HB 387, we suggest rephrasing (d) to read,
"This section may not be construed to create an establishment of religion or to
authorize the infringement of the riglns of others by the person claiming a religious
exemption to a facially neutral law of general applicability. This Act does not
establish or eliminate a defense to a civil action or criminal prosecution under a
federal, state, or local civil rights law.”

The sponsor has stated that his intent in (d) is to prevent one person’s free exercise of religion
from infringing on the rights of another person. In other words, everyone has the right to
practice his/her religion freely, exempt from laws that burden his/her religious exercise, as long
as no one else is injured in the process. The AKCLU agrees with this assertion, and we feel that
our amendment clarifies this balancing.

To cite a specific example where we support ARFPA for you, last year the AKCLU
looked into a case in which a Muslim couple objected on religious grounds to the State of Alaska
performing an autopsy on their deceased infant. Alaska law requires an autopsy to be performed
in all SIDS (Sudden Infant Death Syndrome) cases, but the parents in this case sincerely
believed, in accordance with their faith, that their baby would not go to Heaven if the baby’s
body was not presented whole unto God. (FY1, other faiths, such as Orthodox Judaism, also
profess this religious tenet.) Since the cause of death can often be determined by *“less
restrictive” means that do not involve cutting into the corpse - i.e. magnetic resonance imaging,
or MRI - HB 387 would protect the rights of relatives to be exempt from the state’s generally
applicable autopsy laws. Similarly, if the cause of death for suspected SIDS cases can be
determined by means that do not infringe on religion, then the state should respect the religious
practices of the parents of that infant.



Our suggested amendment fairly balances the religious freedom of the individual with the
rights of the rest of society by preventing harm to any third parlies from the exercise of an
individual’s religious rights.

(2.) As we have already pointed out, throughout MB 387, subsection (b) states that a
government entity "may restrict a person's free exercise of religion only if...". (Emphasis
added.) Our concern is that "restrict” may be read very broadly to include any level of
restriction, no matter how minor its impact on the free exercise of religion. The federal
RLPA uses a different standard. The federal RLPA provides in relevant part that "a [state
or local] government shall not substantially burden a person's religious exercise..."
(emphasis added). Courts have defined standards for substantial burdens, as discussed
above. We propose that in (b) throughout the bill, the word "restrict” be replaced by
"substantially burden.

(3.) Finally, we have some great qualms about the wording of Section (4) in the
legislative findings. We think that the intent of (4) is to protect against disciimination,
but by limiting the protection to the degree currently set forth in the Alaska Constitution,
Section (4) leaves open a lot of gray area where courts have not yet granted compelling
interest status to the state's interest in remedying certain types of discrimination. "We
suggest the following wording for Section (4): "while it is improper for the
legislature to tell the judiciary how to interpret the Constitution of the State of
Alaska, it is proper for the legislature to codify protection for the free exercise of
religion, so long as that legislative action does not authorize the infringement of the
rights of others by the person claiming a religious exemption to a facially neutral
law of general applicability.”

ENDNOTES
Mn addition, the supreme courts of Michigan and Illinois recently vacated decisions that had

held that their respective state fair housing laws protecting persons based on marital status served
a compelling governmental interest and were narrowly tailored. McCready v. Hoffius, 1999
Mich. Lexis 694 (Mich. April 16, 1999), vacating and remanding, 586 N.W.2d 723 (Mich.
1998); Jasniowskiv. Rushing, 685 N.E.2d 622 (111 1997), vacating for lack of case or
controversy, 678 N.E.2d 743 (1 App. 1997). The Michigan Supreme Court reversed its own
earlier decision after newly elected justices joined the court. The Illinois Supreme Court vacated
an intermediate appellate decision for the procedural reason of a lack of a case or controversy.
21n Loving, the Supreme Court reversed a decision of the Virginia Supreme Court which had
affirmed, in part, a Virginia state trial court decision that stated:

Almighty God created the races white, black, yellow, malay and red, and he placed them
on separate continents. And but for the interference with this arrangement there would be
no cause for such marriages. The fact that he separated the races shows that he did not

intend for the races to mix.
Decision of Circuit Court for Caroline County (Jan. 6, 1959), (quoted in Loving, 388 U.S. at 3).



COMPELLING INTERESTS ASSERTED BY GOVERNMENT OFFICIALS

Protecting health and safety tlirough municipal building codes, sec City o fSolon v. Solon
Baptist Temple, 457 N.E.2d 858 (Ohio Ct. App. 1982);

Protecting health and safety through municipal health regulations, see Schulman v. New York
City Health and Hospitals Corp., 355 N.Y.S.2d 781 (N.Y. Sup. Ct. App. Div. 1974); Dr. K.
v. State Board ofPhysician Quality Assurance, 632 A.2d 453 (Md. 1993);

Requiring blood tests for putative fathers, see State v. Meacham, 612 P.2d 795 (Wash. 1980);
Requiring driver’s licenses, see State v. Clifford, 787 P.2d 571 (Wash.App. 1990), rev.
denied, 792 P.2d 535 (Wash. 1990);

Preventing discrimination based on race, see Palmore v. Sidoti, 466 U.S. 429 (1984); Bob
Jones University v. United States, 461 U.S. 574 (1983);

Maintaining the tax system, see Hernandez v. Commissioner, 490 U.S. 680 (1989);
Maintaining the Social Security system, see United States v. Lee, 455 U.S. 252 (1982);
Upholding military conscription laws, see Gillette v. United States, 401 U.S. 437 (1971);
Maintaining uniform day ofrest, see Braunfield v. Brown, 366 U.S. 599 (1961);

Protecting children from indecent and patently offensive speech, see Reno v. ACLU, 521 U.S.
844(1997);

Restricting the number of candidates so that voters can understand the ballot, see Morse v.
Republican Party, 517 U.S. 186 (1996);

Protecting voters from intimidation at the polling place, see Burson v. Freeman, 504 U.S.
191 (1992);

Prohibiting child pornography, see Osborne v. Ohio, 495 U.S. 103 (1990);

Preventing sex discrimination in places ofpublic accommodation, see New York State Club
Ass'n v. City ofNew York, 487 U.S. 1(1988);

Eliminating effects ofracial discrimination, United States v. Paradise, 480 U.S. 149 (1987);
Fighting illegal drug use, see Mood for a Day, Inc. v. Salt Lake County, 953 F.Supp. 1252
(D. Utah 1995);

Enforcing laws relating to drugs, see Stale v. Balzer, 954 P.2d 931 (Wash.App. 1998);
Promoting improvements in the administration ofjustice and the science ofjurisprudence,
see Falk v. State Bar of Michigan, 305 N.W.2d 201 (Mich. 1981);

Protecting maternal health, see Simopoulus v. Commonwealth, 277 S.E.2d 194 (Va. 1981).
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To: Members of the Alaska House Community and Regional Affairs Committee

From: Chris Kiicka

Date: February 29, 2000

Re: House Bill 387, The Alaska Religious Freedom Protection Act

By way of introduction, the Home School Legal Defense Association is a national organization
which has as its primary purpose the protection of the right of parents to direct the education of
their children. We presently have more than 66,000 member families in all 50 states and the
District of Columbia, with many member families in Alaska. Because the vast majority of our
members choose to home school out of religious convictions, the protection of religious freedom
is essential to our cause.

The Alaska Legislature has a tremendous opportunity to restore the protection of religious
freedom for all citizens in the stale. The U.S. Supreme Court, in 1997, denigrated the right of the
free exercise of religious beliefs to a second class right. The Alaska Legislature must ac now to
protect religious liberty. Below are some commonly asked questions about state Religious
Freedom Restoration Acts.

What will HB 387, (he Alaska Religious Freedom Restoration Act, do?

The Alaska Religious Freedom Restoration Act (RFRA) reestablishes a test which courts must
use to determine whether a person’s religious belief should be accommodated when a
government action or regulation restricts his or her religious practice. Known as the “compelling
interest test,” this test requires the government to prove with evidence that its regulation is (1)
essential to achieve a compelling governmental interest and (2) the least restrictive means of
achieving the government’s compelling interest.

For example, in People v. DeJonge, a case argued by the Home School Legal Defense
Association (HSLDA), a Michigan couple had the religious belief that they as the parents,
although they were not certified teachers, should be teaching their children in their home rather
than sending them to school. But the state law requiring all teachers to be certified did not permit
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the couple to exercise this religious belief. Using the “compelling interest test,” the court
required the state to show that (1) teacher certification is essential to fulfill the state’s compelling
interest that children be educated and (2) that teacher certification was the least restrictive means
to fulfill its interest. The state was able show without much difficulty that it had a compelling
interest in seeing that its citizens were educated. But because this couple’s children were scoring
above the 90thpercentile on standardized tests, the state could not prove teacher certification was
essential for children to be educated and the least restrictive means to achieving that end. Thus,
because the state could not satisfy the “compelling interest test,” the parents were allowed to
continue teaching their children according to their religious beliefs.

Why does Alaska need aRFRA?

Prior to 1990 the U.S. Supreme Court used the above lest—the “compelling interest test”—when
deciding religious claims. However, in a 1990 decision {Employment Div. ofOregon v. Smith)
the Court tipped the scales ofjustice in favor of government regulation. The Court threw out the
compelling interest test, which had shielded our religious freedom from onerous government
regulation for more than 30 years.

The Smith decision reduced the standard of review in religious freedom cases to a
“reasonableness standard.” In other words, if a state regulation is “reasonable” (which they
nearly always are), a religious objector loses. While all other fundamental rights (freedom of
speech, press, assembly, etc.) remain protected by the stringent “compelling interest test,” the
Court singled out religious freedom, reducing its protection to the weak “reasonableness test.”

In 1993, Congress anempted to remedy the Smith decision by enacting the federal Religious
Freedom Restoration Act. This Act simply restored the “compelling interest test” in religious
freedom cases. Four years later, the federal RFRA was struck down by the U.S. Supreme Court
in the 1997 City ofBoerne case.

As a practical matter, here are a few' real-life examples of government restricting the free
exercise of religion that have taken place under the “reasonableness test.”

a) the long-standing practice of pastor-laity confidentiality has been repeatedly violated;
b) a Catholic hospital was denied accreditation for refusing to teach abortion techniques;

c) among other zoning ordinance conflicts, a church ministry to the homeless was shut down
because it was located on the second floor of a building with no elevator;

d) a church was prohibited by a local city ordinance from feeding more than 50 people per day;
and

e) Justice Fellowship reports that a Jewish minimum-sccurity prisoner (CPA injail for fraud, in
6th year of 8-year term) was denied the right to attend high holy day celebrations.
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But Hasn 7 the U.S. Supreme Court already ruled the RFRA unconstitutional?

The 1993 federal RFRA attempted to use Congress’ powers under Section 5 of the 14th
Amendment to require both the federal and state governments to use the “compelling interest
test' in religious freedom cases.

However, when the Supreme Court struck down the federal RFRA in 1997 (City ofBoerne v.
Flores), the problem wasn’t with the “compelling interest test.” The test had been used, as
mentioned earlier, by the U.S. Supreme Court itself for more than 30 years. Rather, while the
Supreme Court recognized the legitimacy of the “compelling interest test,” it ruled that Congress
could not require states to use this test in religious freedom cases.

A widely recognized principle of law is that states are free to protect an individual’s right with a
much higher standard than the U.S. Constitution itself affords. Under this principle and the
Boerne decision, states are free to enact their own RFRAS, thereby choosing to apply the higher
“compelling interest test” standard in their owm religious freedom cases.

Should civil rights laws and ordinances be exemptedfrom application ofthe Religious
Freedom Restoration Act?

No. Religious freedom is one of many civil rights which all Americans should be allowed to
enjoy, A civil rights exclusion in the RFRA simply makes religious freedom a “second-class”
right, subordinate to all other civil rights. Instead, when a religious freedom right conflicts with
another civil right, the two rights should be given the same level playing field by a balancing of
interests using the compelling interest test.

In some situations, a civil rights law or ordinance should be upheld even when it conflicts with
an individual’s religious practice, while in other situations, the religious practice should be
accommodated. Using the “compelling interest test” provided by HB 387, a court will be able to
properly determine whether the government’s interest in enforcing a particular civil rights law is
compelling enough to override an individual’s religious practice. If, however, civil rights laws
are exempted from HB 387, religious freedom will always be curtailed when it conflicts with
civil rights laws, even if the courts could have made a reasonable accommodation.

WillHB 387 create an increase in litigation?

No. This bill will simply restore the “compelling interest test,” which the U.S. Supreme Court
established almost 40 years ago as the standard ofreview for fundamental rights cases.

This “compelling interest test” worked well for over 30 years with no explosion of religious
freedom cases. The consistent application of the “compelling interest test” in the courts “evened
the playing field,” giving people of sincere religious faith a fair chance against state regulations
that violated their religious beliefs. Many times, both conservative and liberal religious and civil
liberty organizations successfully used the “compelling interest test” to defend individuals’ rights
to freely exercise their religious beliefs.

As mentioned above, the federal RFRA, which restored the “compelling interest test” in religious
freedom cases, was effective from its enactment in 1993 until the U.S. Supreme Court struck it
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down in 1997. There is no record of an explosion in religious freedom litigation during this four-
year period.

Furthermore, eight states have formally passed RFRAS to specifically restore the application of
the “compelling interest test” in religious freedom cases (AL, JL, FL, TX, A2, CT, RI, and SC).
Seven more states, through state court precedents, have established a “compelling interest test”
independent ofthe U.S. Supreme Court’s damaging precedence in Smith and Boerne. (KS, MA,
MN, VT, WA, WI, and MI.) None ofthese 15 states are experiencing an explosion in free
exercise litigation.

Based on the lack of examples of excessive litigation during the almost 30 years of experience of
using the “compelling interest test" for religious liberty (both before the Smith decision and
during the federal RFRA years), we believe that restoring this test will generate very little, if any,
new litigation. In fact, clarifying the standard for religious liberty under state law may prove to
reduce the amount of litigation, because a clearly defined legal standard often leads parties to
settle disputes before litigation ensues.

Will the passage ofHB 387 resultin a huge increase in litigation against localgovernments?
Wilt this also increase the costsfor the attorney general’s office in defending state officials?

No. The same arguments above apply. The “compelling interest test” is not new. It has been in
effect for most of the last 40 years. Local governments and state officials have not been
inundated with religious freedom suits.

None ofthe eight states that have passed state RFRA have experienced any explosion of
religious liberty cases, including Rhode Island where the law is seven years old. The “compelling
interest test” is time-tested.

Furthermore, the “compelling interest test” is simply a “balancing test.” It does not give religious
claimants an automatic win. It only “evens tire playing field" for the little guy.

Is it acceptable to exclude certain people, such as prisoners,from protection under HB 387?

No. As an inalienable right, religious liberty should not be denied to any class of persons. Home
School Legal Defense Association urges states not to deny the protections of a state RFRA to
anyone (including prison inmates). Religious liberty is diminished for all if it is denied to any.
Once the government excludes one politically unpopular group, it is all too easy to exempt
others. Of the states that have enacted RFRASs to date, none has found the need to exclude

anyone.
But won’t HB 387 create an explosion infrivolous casesfiled by prisoners?

No. Studies show no sudden surge in religious freedom litigation filed by prisoners during the
four years of the federal RFRA demonstrate there was no explosion of cases. Justice Fellowship
compiled the following data (provided by the Statistical Division of Administrative Office of the
U.S. Courts):
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* Prisoner RFRA cases for the years 1995-1996 accounted for about one-tenth of one percent
(0.01%) of cases in U.S. courts.

e The National Federal Couit statistics show that in 1995, out 0f 43,158 total U.S. civil cases
nationwide (1110 prisoner cases), only 50 of the cases invoking the federal RFRA -were filed
by prisoners.

 In 1996, out 0f 48,755 U.S. civil cases, only 51 RFRA cases were filed by prisoners.
A state-by-state breakdown of information was only available for the following three states:

* In New Mexico, cut 0f407 U.S. civil cases filed in 1995, 0 were filed by prisoners invoking
the federal RFRA. In 1996, out 0f492 U.S. civil cases filed, 0 were filed by prisoners
invoking the federal RFRA.

" According to the Virginia Attorney General’s office, out of 1,099 prisoner lawsuits filed
against sheriff departments between 1993 and 1997 only 7 were "religious-styled” cases.

m In Florida, only 5 prisoner religious freedom cases invoked the federal RFRA during
1993-1997.

These statistics show that the federal RFRA caused no explosion of cases filed by prisoners—a
group considered most likely to take advantage of such a law.

What is HB 387 based on?

The state RFRA model supported by HSLDA is based on other time-tested state Religious
Freedom Restoration Acts. It is a combination ofthe Rhode Island RFRA (the oldest—passed in
1993) and the Illinois RFRA. The substantive provisions of the bill, its heart, are found in all
RFRA states, (e.g. Texas, South Carolina, Arizona, Connecticut, Florida, and Alabama). Of
course, the “compelling interest test” is patterned directly after the U.S. Supreme Court’s
description of the test found in dozens of cases over the last 40 years.

Why can 7 we simply let the Alaska Supreme Court reestablish the *tompelling interest test”?

States which have neither an enacted RFRA nor their own body of case law applying the
"compelling interest test” have simply followed whatever the current federal standard is. Courts
in these states have always relied on the U.S. Supreme Court’s religious freedom standard of
review and its interpretation and application ofthe “compelling interest test.” The states need to

establish their own standard.

Since Smith and Boerne set the current federal precedent, this means trouble for Christians and
other people of sincere religious faith.

Does HB 387 replace all existing remedies to protect religiousfreedom?

No. It only creates an additional “track” which a religious claimant can use to protect his free
exercise ofreligion. State constitutional and federal constitutional remedies are still available.
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Is there aproblem with the lack of definition for “religions belief'? For example, what ifa
group got together (such as a sotanic group) and said it h'os a ureligious groupnand wanted to
meet in a high school gym, but did inappropriate things? Under this law, would the school
have to let everyone (including this group) meet in the gym, or let no one do it? Would schools
that allow Fellowship of Christian Athletes or Young Life to meet in the gym also beforced to
let everyone else in (or no one)?

The first issue is the concern over the absence of a definition of religious belief.

There is a large body of case law relating to the definition of “religion.” (For a good summary of
the case law see Carl H. Esbeck, A Restatement ofthe Supreme Court's Law ofReligious
Freedom: Coherence, Conflict, or Chaos?, 70 Notre Dame L. Rev. 581,609-612 (1995)). For
example, in U.S. v. Seeger, 380 U.S. 163, 176 (1965), the U.S. Supreme Court defined religious
beliefas “sincere and meaningful beliefwhich occupies in the life of its possessor a place
parallel to that filled by God.”

The drafters of the 1993 federal RFRA considered defining “religion” but decided against it
primarily because the U.S. Supreme Court had already done so. Since the U.S. Supreme Court
has defined religious belief in dozens of cases with sufficient clarity, it is not necessary to define
it in a state RFRA.

Secondly, a response to the school hypothetical:

The hypothetical Satanists who are denied access to a school could make claims under the Free
Speech Clause, the Free Exercise Clause, and the Equal Access Act. Their case would likely be
considered under the Equal Access Act and the First Amendment’s Free Speech Clause—not
ftee exercise law. Under the Equal Access Act (effective since 1984), if a school lets one
noncurriculum group meet, it must let all noncurriculum groups meet. When Congress was
considering the Equal Access Act, people were concerned that it would lead to an explosion of
Satanists, Nazis, and hate groups wanting to meet and organize in schools; however, this
“explosion” has not occurred.

Under the Free Speech Clause of the First Amendment, religious expression receives the same
level of protection as nonreligious expression. See, e.g., Kunz v. New York, 340 U.S. 290 (1951)
(meeting permit). Free speech rights are essentially a ceiling on free exercise rights. The standard
of review for free speech cases is the “compelling interest test” giving individuals who exercise
their right to ftee speech the highest level of protection. See Heffron v. Int7 Society ofKrishna
Consciousness, 452 U.S. 640,652-53 (1981) (solicitation on state fairgrounds).

Thus, once the school lets the Fellowship of Christian Athletes meet after hours, it must let in
other groups. This is the case regardless of the standard of ftee exercise law. The school cannot
discriminate among groups except to the extent it needs to regulate disruptive speech. See, e.g.,
Tinker v. Des Moines, 393 U.S. 503 (1969).
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]n state offices, if aperson, because of a religious belief, wonted to have something distasteful
on his desk, could his supervisor—under this law—askfor it to be removed?

It depends. If the item was on a teacher’s desk, it could probably be removed under the
Establishment Clause. Ifthe item was on a desk not open for public view, it may be protected by
the employee’s free speech rights.

Free speech, the prohibition of establishment of religion, and Title VII considerations all would
come into play here. However, like the school example, this scenario is likely going to be
considered under the Free Speech Clause. Under U.S. Supreme Court precedent, when
government regulates its employees’ speech, a different test applies than when government
regulates its citizens’ speech. It’s an easier test for the government to satisfy.

If the dispute over the object on the desk could not be resolved, the state RFRA could be invoked
and the courts would have to balance the state’s interest with the free exercise claim through
application of the “compelling interest test.”
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For the reasons set out below, religious liberty in many states of the United States lacks
adequate legal protection. As the first freedom guaranteed in the First Amendment to the U.S.
Constitution, religious liberty should be fully enjoyed by Americans regardless of their state of
residence. The Coalition For The Free Exercise OfReligion (presently consisting of over 70
religious faith groups and civil rights organizations) is seeking to enact federal legislation that
would provide uniform legal protection in every state. However, because such a federal bill
cannot cover as broad a spectrum of religious exercise as state law can, the Coalition is
simultaneously assisting with legislation in states, such as Alaska, that appear committed to

protecting all their residents and other persons that come within their jurisdiction.

1. Why Alaska Needs Its Own Religious Freedom Restoration Act

Prior to 1990, courts generally found an infringement ofthe First Amendment's clause
protecting the free exercise of religion whenever a lav/ or actions by a government official had the
effect (intended or not) of substantially burdening a person's religious beliefor practice. For
example, pursuant to a state autopsy law, a state medical examiner could order the performance
ofan autopsy on a person who would have objected to the autopsy because of conflicting
religious beliefs. Performance of the autopsy would substantially burden the religious freedom of
the individual and his/her family. In another case, a city ordinance designating a church building
as an historic landmark meant that the church could not alter its own property {e.g., to expand the
sanctuary or social hall or to establish a day-care ministry) without approval by the city landmark
preservation board. This substantially burdened the church's collective religious freedom.
Whenever courts found such a "ffee exercise" burden, they generally required that the government,
(the state medical examiner or the city, in these examples) give the religious person or body (here,

the individual or the landmarkcd church) an exemption from the law.

The only exception to the general rule of free exercise was where the government could
prove that denying religious accommodations was the least restrictive means of furthering a
compelling government interest. In the historic preservation example above, the city would have
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to prove that architectural preservation is a vitally important role for government and that there is
no less onerous way to further this interest than to deny religious accommodations. Unlike
landmark preservation cases, citiei. routinely met this "strict scrutiny” when churches sought
exemption from fire and safety regulations applicable to their buildings.

But in 1990, the U.S. Supreme Court unexpectedly dropped the "compelling interest" test
for most Free Exercise Clause claims. Employment Division v. Smith, 494 U.S. 872 (1990). The
Court held that the test did not apply to cases where the burden on religion was the result ofa law
that was generally applicable to all persons and groups. So, using the autopsy example above, the
individual’s family could not invoke the First Amendment to prevent the autopsy.

This 1990 turnabout by the Court so threatened religious liberty for all faiths that a
national coalition of over 65 religious denominations and civil rights groups was formed. They
drafted and, in 1993, Congress passed (almost unanimously) the Religious Freedom Restoration
Act, which restored the "compelling interest/least restrictive means"” test. RFRA required a
religious exemption from any government action that substantially burdened the complainant's
religious exercise.

However, in 1997, the Supreme Court held that RFRA unconstitutionally exceeded
Congress' authority under Section 5 of the Fourteenth Amendment. City ofBoerne v. Flores, 521
U.S. 507 (1997)." Consequently, disparate impacts on religious liberty have no meaningful
federal statutory protection against state or municipal law, policy, or practice. The First
Amendment Free Exercise Clause is triggered only in the rare case where the state action
intentionally discriminates against religious practice.

2. Wliat Alaska Can Do To Restore Religious Liberty Protection

Friends of religious freedom should regularly check on the progress of our federal
legislation and be ready to rally local support for a federal "RFRA U"--a bill that would uniformly
(albeit less broadly) restore meaningful legal protection in every state.

In addition, a state should enact its own RFRA, such as the Alaska Religious Freedom
Protection Act, HB 387, because a state RFRA will affirm the state’s commitment to protecting
religious liberty. Indeed, eight states— Alabama, Arizona, Connecticut, Florida, Illinois, Rhode
Island, South Carolina, and Texas—have already passed their own RFRASs, and a number ofother
states are in the same process.

1While the high court has not addressed the issue, most scholars (and the Clinton Administration)
agree that RFRA still applies against federal law or federal action. See In re Young, 141 F.3d 854
(8l Cir. 1998), cert, denied, 119 S.Ct. 43 (1998) (mem.).

2 See Religious Liberty Protection Act, H.R. 1691, 106lhCong., 1¢ Sess. (1999) (utilizing federal
Commerce Clause and spending power, rather than Section 5 of the Fourteenth Amendment).
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The RFRA Coalition urges any state considering enactment of its own law to include the
following essential elements.

a) The Compelling Interest/Least Restrictive Means Test. State RFRAs should apply
this test to any government action that places a substantial burden on a person's religious exercise.

b) Broad Definition For The "Exercise Of Religion'. The test should be triggered
when government burdens an act, or a refusal to act, that is motivated by religious belief, whether
or not the burdened religious exercise is compulsory or central to a larger system ofreligious
belief. Reference to the First Amendment and/or the state constitution's religious liberty clauses
should be avoided, so as not to imply that previous case law interpreting "the exercise of religion”
under those provisions is being incorporated into the bill.

¢) Universal Protection. As an inalienable right, religious liberty should not be denied to
any class of persons. The Coalition urges states not to deny the protections of a state RFRA to
anyone. Religious liberty is diminished for all if it is denied to any. And once a law omits one
politically unpopular group it will be all too easy to exempt others. The Coalition opposes
efforts to pass a state RFRA unless it is free of exemptions for prison inmates, land use claims,
civil rights ordinances, etc. In some cases, suitable language can be framed on specific issues;
please contact the Coalition ifsuch language is required.

The Alaska Religious Freedom Protection Act, HB 387, presently includes all ofthe above
elements. Please support this bill and oppose any amendments that would create “carveouts” for

any group ofpeople.

Please tell the Center for Law and Religious Freedom (703-642-1070, x3501) how we can
assist you.



