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Page 9, line 15, fo llow ing "(a)", th rough  line 17:

D e le te  all m aterial.

In se rt "A person, inc lud ing  a trustee, m ay convey real p roperty  to  a  tru s t w he th e r o r 

no t a tru stee o f  the tru st is n am ed  as a g ran tee in the instrum ent o f  conveyance . A  tru stee  

o f a  trust m ay convey real p roperty  from  a trust whether or not a  trustee o f  the tru s t is n am ed 

as a g ran to r in  the in strum en t o f  conveyance ."

7 Page 9, line 18:

8 D ele te  "o r devise"
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R E Q U E S T  F O R  H E A R I N G

While in session 

State Capitol 
Juneau. Alaska 
99801-1182 

(907) 465-4797 
Fax: (907) 465-3884
House District 33

To:

Subject:
Sponsor:
Date:

Representative Pete Kott, Chairman House Judiciary Committee
SS HB 275 
Representative Gene Therriauj 
February 15, 2000

I w o u l d  like to respectfully request that S S  H B  2 7 5  b e  scheduled for a hearing before the 

H o u s e  Judiciary C o m m i t t e e .

H o u s e  Bill 2 7 5  further refines the U n i f o r m  Probate C o d e  to continue e n h a n c i n g  the estate 

p lanning climate in the State o f  Alaska. B y  a nearly u n a n i m o u s  vote in b o t h  the H o u s e  a n d  

Senate, in 1 9 9 6  the T w e n t i e t h  State Legislature passed a m a j o r  overhaul o f  the laws that h a d  

g o v e r n e d  d e c e d e n t’s estates, guardianships, transfers a n d  trusts since 1972. T h e  changes, 

ba s e d  o n  the 1 9 9 0  version o f  the national U n i f o r m  P r obate C o d e ,  as s u b s e q u e n d y  a m e n d e d  

in 1 991 a n d  1993, w e r e  m a d e  to ada p t  o u r  laws to the increasing c o m p l e x i t y  o f  family 

structure a n d  i n v e s t m e n t  alternatives that h a v e  d e v e l o p e d  in recent decades. H o u s e  Bill 2 7 5  

p r o p o s e s  further revisions to clarify ambiguities, simplify the p robate procedure, a n d  

m i n i m i z e  tax c onsequences.

M u c h  o f  the language is derived f r o m  statutes o f  other states a n d  reflects a c o n s e n s u s  o f  

ideas agreed u p o n  b y  A l a s k a n  estate planning lawyers w h o  h a v e  m e t  informally o v e r  the last 

t w o  years to discuss possible i m p r o v e m e n t s .

Email: Representalive_Gene_Therriault<ffllegis.state.ak.us



REPRESENTATIVE 
G E N E  T H E R R IA U L T

Mailing Address:
119 N. Cushman. Suite 101 
Fairbanks, Alaska 99701 

(907) 480-0857 
Fax: (907) 488-4271

H o u s e  B i l l  275

S p o n s o r :  R e p r e s e n t a t i v e  G e n e  T h e r r i a u l t  

S p o n s o r  S t a t e m e n t

H o u s e  Bill 2 7 5  further refines the U n i f o r m  Pr o b a t e  C o d e  to continue e n h a n c i n g  the estate p l a n n i n g  

climate in the State o f  Alaska. B y  a nearly u n a n i m o u s  vote in b o t h  the H o u s e  a n d  Senate, in 1 9 9 6  

the T w e n t i e t h  State Legislature passed a m a j o r  overhaul o f  the laws that h a d  g o v e r n e d  d e c e d e n t’s 

estates, guardianships, transfers a n d  trusts since 1972. T h e  changes, b a s e d  o n  the 1 9 9 0  version o f  

the national U n i f o r m  P r o b a t e  C o d e ,  as subsequently a m e n d e d  in 1991 a n d  1993, w e r e  m a d e  to 

adapt o u r  laws to the increasing comp l e x i t y  o f  family structure a n d  i n v e s t m e n t  alternatives that h a v e  

d e v e l o p e d  in recent decades. H o u s e  Bill 2 7 5  p r o p o s e s  further revisions to clarify ambiguities, 

simplify the p r obate procedure, a n d  m i n i m i z e  tax consequences.

M u c h  o f  the language is derived f r o m  statutes o f  other states a n d  reflects a c o n s e n s u s  o f  ideas 

agreed u p o n  b y  A l a s k a n  estate p l a nning lawyers w h o  h a v e  m e t  informally o v e r  the last t w o  years to 

discuss possible i m p r o v e m e n t s .

Section 1

Thi s  section c h a n g e s  a very' limited rule o f  construction contained in the 1 9 9 3  U n i f o r m  P r o b a t e  

C o d e  e n a c t e d  b y  the Legislature in 1996.

“N o n a d e m p t i o n  o f  specific devises” pertains to the rules that apply w h e n  a p e r s o n  creating a trust 

or will (the decedent) designates that a specific p e r s o n  (specific devisee) is to receive a specific gift 

(specific devise), a n d  the request is una b l e  to b e  carried out, because, for e x a mple, the d e c e d e n t  lost 

or sold the gift. T h e  question is whether, w h e n  a d e c e d e n t  designates a specific gift, the d e c e d e n t  

m e a n s  to give specifically t h a t  g ift or w h e t h e r  the d e c e d e n t  w o u l d  w a n t  the p e r s o n  to receive the v a lu e  

o f  the gift in the a b s e n c e  o f  the gift. S e c t i o n  1 o f  H B  2 7 5  deals with the specific instance o f  

n o n a d e m p t i o n  w h e n  a d e c e d e n t  has sold the specific devise prior to the d e c e d e n t’s death a n d  is still 

o w e d  m o n e y  for the property. U n d e r  current law, if the property w e r e  sold a n d  the d e c e d e n t  

received full p a y m e n t  before death, the p a y m e n t  w o u l d  b e  distributed equally b e t w e e n  all parties 

be c a u s e  the identity o f  the property, a n d  thus its designation as a specific devise, is p r e s u m e d  to 

h a v e  b e e n  lost. If, h o w e v e r ,  the property w e r e  sold a n d  the d e c e d e n t  did not receive full p a y m e n t  

before death, the p a y m e n t  received after death a n d  a n y  p r o m i s s o r y  n ote w o u l d  g o  to the specific 

devisee. U n d e r  H B  2 7 5  the p a y m e n t  received after the d e c e d e n t’s death a n d  a n y  p r o m i s s o r y  n o t e

p l m t s B  0 f  f f i e p v e s e n l z x t i b e s
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w o u l d  n o t  g o  to the specific devisee. Instead, the p a y m e n t  a n d  a n y  p r o m i s s o r y  n o t e  w o u l d  b e  

treated in the s a m e  m a n n e r  as all other property that the d e c e d e n t  o w n e d ,  a n d  w o u l d  b e  distributed 

equally a m o n g  the beneficiaries. T h e  rationale for the c h a n g e  is that the question o f  w h o  ultimately 

receives the p r o c e e d s  should not d e p e n d  o n  w h e t h e r  the d e c e d e n t  received full or partial p a y m e n t  

before death.

F o r  e x a m p l e ,  S u s a n  S m i t h  provides in her will that her s o n  D a v i d  S m i t h  is to receive the family f a r m  

a n d  the r e m a i n i n g  property in her estate is to b e  divided equally b e t w e e n  D a v i d  a n d  his brothers a n d  

sisters. I n  this case, the family f a r m  is the specific devise. U n d e r  current law, if M r s .  S m i t h  sold the 

f a r m  prior to h e r  de ath a n d  received cash for the transaction, at her death the m o n e y  w o u l d  b e  

included in the estate a n d  shared equally b e t w e e n  all the children. If, h o w e v e r ,  M r s .  S m i t h  sold the 

f a r m  a n d  received a seller-financed note be c a u s e  the buy e r  w a s  unable to obtain sufficient third- 

party financing, w h e n  Mrs. S m i t h  dies, D a v i d  w o u l d  receive the balance o f  the p r o m i s s o r y  n o t e  

o w e d  to M r s .  Smith, to the exclusion o f  his brothers a n d  sisters. T h e s e  sections c h a n g e  that result 

a n d  w o u l d  treat the p r o m i s s o r y  note in the s a m e  m a n n e r  as all other property Mrs .  S m i t h  m i g h t  

o w n .  T h e  p r o m i s s o r y  note w o u l d  b e  shared equally b y  all the children. A s  this is only a rule o f  

construction that controls in the ab s e n c e  o f  other language, if Mrs. S m i t h  really w a n t s  the balance o f  

the p r o m i s s o r y  n o t e  to g o  to D a v i d  to the exclusion o f  the other children, she cou l d  state this in her 

will or trust.

Section  2,13.12.712 m a k e s  the rules o f  construction u n d e r  13.12.606 applicable to trusts.

Section 2,13.12.720

This section relates to the n e w  f a m i l y - o w n e d  business deduction o f  Internal R e v e n u e  C o d e  section 

2057. Section 2 0 5 7  provides a n  additional estate tax deduc tio n for the o w n e r s  o f  family businesses. 

This provision follows a similar statute f o u n d  in M i c h i g a n  law. It is m e a n t  to p r o v i d e  a correct tax 

result b y  h a v i n g  this d e d u c t i o n  taken into a c c o u n t  u n d e r  a provision that defines the credit shelter 

trust so the d e d u c t i o n  will n o t  b e  w a s t e d  o n  a marital bequest. It is a n  i m p o r t a n t  provision, 

especially in A l a s k a  w h e r e  so  m a n y  businesses are family o w n e d .

Section 3

This section w o u l d  c h a n g e  the a m o u n t  o f  interest that is paid o n  a pecuniar)' devise, a n d  w o u l d  

usually allow m o r e  time for the trust or will to b e  settled before interest begins accruing.

A  pecuniary devise is a gift o f  a m o n e t a r y  a m o u n t ,  w h e t h e r  given outright or placed in trust for the 

beneficiary. O u r  present statute states interest m u s t  b e  paid o n  a pecuniary devise a n d  begin o n e  

year after the a p p o i n t m e n t  o f  a personal representative. Interest is set at the legal rate, w h i c h  is 

presently 1 0 . 5 % .  T h i s  is unrealistically high a n d  d o e s  n o t  take into a c c o u n t  that interest rates 

fluctuate. It c a n  also shortchange  other heirs. F o r  instance, Mrs. S m i t h  leaves $ 1 0 0 , 0 0 0  in trust for 

the benefit o f  h e r  grandchild a n d  leaves the rest o f  her estate in equal shares to her children. If a 

federal estate tax return is required, a n d  taxes m u s t  b e  paid, the $ 1 0 0 , 0 0 0  c a n n o t  b e  distributed to 

the grandchild until the personal representative has received a closing letter f r o m  the IRS. Typically 

it m i g h t  b e  2-3 years after a d e c e d e n t’s death before the closing letter is received. U n d e r  present l a w  

the interest p a y m e n t  m a d e  to the grandchild will c o m e  out o f  the children’s share o f  the estate, for 

n o  other reason t han that federal bureaucracy m a k e s  it impossible for the estate to b e  distributed



within a year. T h i s  section c h a n g e s  the interest rate f r o m  10.5 %  to a variable rate taken v e r b a t i m  

f r o m  A S  45.45.010(b) a n d  c o m m o n l y  referred to as the discount b o r r o w i n g  rate.

In addition, a n  adverse generation-skipping transfer tax can result if appropriate interest as defined 

b y  state l a w  isn’t paid in a timely m a n n e r .  T h e  principle c o n s e q u e n c e  is that a trust that m i g h t  

otherwise b e  shielded f r o m  generation-skipping transfer tax m a y  n o w  b e  subjected to it. H B  2 7 5  

c h a n g e s  the time at w h i c h  interest begins to accrue f r o m  o n e  year after a personal representative is 

a p p o i n t e d  to t w o  years after the d e c e d e n t  dies. T h i s  a m e n d m e n t  allows the administrator m o r e  time 

to f u n d  pecuniary bequests w h e n  the estate m a y  still b e  in the process o f  b e i n g  audited b y  federal tax 

authorities, w h i c h  in turn gives the personal representative m o r e  time to settle the estate.

O u r  present statute c o m e s  f r o m  U n i f o r m  P r o b a t e  C o d e  Provision p r o m u l g a t e d  in 1963. M a n y  

states, s u c h  as W a s h i n g t o n ,  d o  n o t  require the p a y m e n t  o f  interest o n  pecuniary devises.

Sec tion  4

This section also pertains to interest o n  a pecuniary devise. It a d d s  a n e w  section stating that n o  

interest m u s t  b e  paid o n  a pecuniary marital bequest, b u t  that a pro-rata portion o f  the i n c o m e  

earned b y  the estate m u s t  b e  credited to the pecuniar)' marital bequest f r o m  the date o f  death. T h e  

provision requiring the p a y m e n t  o f  i n c o m e  c o m e s  f r o m  a similar provision f o u n d  in Virginia law. 

This provision assures A l a s k a n s  that a trust established for the benefit o f  a s p o u s e  will m e e t  the “all 

the i n c o m e ” r e q u i r e m e n t  established b y  Internal R e v e n u e  C o d e  sections 2056(b) a n d  2523(f), w h i c h  

is required o f  trusts qualifying for the marital deduction.

A l t h o u g h  this section eliminates the r e q uirement that a n y  interest be paid o n  a pecuniary marital 

bequest, this section nonetheless m e e t s  the appropriate interest r e q u irement set forth in the 

generation-skipping transfer ta. regulations. Lastly, it sh o u l d  b e  n o t e d  that, u n d e r  recently 

p r o m u l g a t e d  federal regulations g o v e r n i n g  the allocation o f  estate a n d  trust i n c o m e  to separate 

shares, the p a y m e n t  o f  interest w o u l d  n o t  only increase the a m o u n t  that m u s t  b e  paid to a pecuniar)' 

marital bequest, (a result o n e  generally w a n t s  to avoid b e c a u s e  m o r e  property will ultimately b e  

subjected to estate tax), but unnecessarily creates taxable i n c o m e  for the family with n o  

co r r e s p o n d i n g  d e d u c t i o n  to the estate.

Sec tion  5

This section gives the personal representative m o r e  discretion o v e r  h o w  to distribute the residuary 

estate assets to heirs, as l o n g  as it is “in the best interests o f  the distributees.” F o r  e x a m p l e ,  it w o u l d  

allow the personal representative to m a k e  n o n  pro-rata distributions o f  assets. T h i s  m e a n s  if a n  

estate consists o f  t w o  assets o f  equal value a n d  there are t w o  heirs, the personal representative could 

distribute o n e  asset entirely to o n e  heir a n d  the other asset entirely to the other heir instead o f  

ha v i n g  to m a k e  a distribution o f  V z  o f  e a c h  asset to e a c h  heir. Thi s  section allows the personal 

representative to use this m e t h o d  o f  f u n d i n g  e v e n  t h o u g h  the authority for d o i n g  so m i g h t  b e  absent 

in the will or trust. A s  a result better tax planning is possible. T h i s  section follows N o r t h  Carolina 

legislation.



Section 6

Thi s  a d d s  a n e w  section to C h a p t e r  36, Trust Administration. A S  13.36.153 is m e a n t  to p r o v i d e  a 

beneficial interpretation to a d o c u m e n t  that w o u l d  otherwise p r o d u c e  a negative tax c o n s e q u e n c e  in 

the limited circumstances addressed b y  this section. T o  achieve this, it limits distributions b y  a 

p e r s o n  w h o  is n o t  a n  i n d e p e n d e n t  trustee, (for e x a mple, a p e r s o n  w h o  is b o t h  a trustee a n d  

beneficiary), b y  requiring a n  “ascertainable standard” relating to m a i n t e n a n c e  a n d  support.

A s  a n  e x a m p l e ,  p r e s u m e  the setdor o f  a trust w a n t s  to benefit his spouse. H e  w a n t s  to n a m e  his 

s p o u s e  as trustee a n d  also w a n t s  to give his s p o u s e  as m a n y  rights to the trust assets as possible 

without h a v i n g  the trust assets included in his s p o u s e’s gross estate for federal estate purposes. 

Internal R e v e n u e  Service regulations state that, in her position as trustee, the s p o u s e  c a n  possess the 

right to distribute principal, p r o v i d e d  that right is “limited b y  a n  ascertainable standard.” T h e  

regulations state a n  ascertainable standard will b e  f o u n d  if the s p o u s e  is given the p o w e r  to use 

principal for h e r  “support in reasonable comfort.” H o w e v e r ,  the regulations also p r o v i d e  that a 

right to use principal for “her comfort, welfare, o r  happiness” is n o t  limited b y  the requisite 

standard. W h i l e  m o s t  peo p l e  w o u l d  think there is n o  m e a n i n g f u l  difference b e t w e e n  “s u p p o r t  in 

reasonable c o m f o r t” a n d  “comfort, welfare, or happiness,” the use o f  the latter ph r a s e  w o u l d  create 

the u n w a n t e d  c o n s e q u e n c e  o f  having the trust principal included in the s p o u s e’s estate for federal 

estate tax purposes. Section 6  prevents inadvertently triggering this h o r r e n d o u s  tax result b y  

providing that, unless specifically stated in the trust d o c u m e n t ,  the s p o u s e  w o u l d  only h a v e  the right 

to distribute principal to herself in a m a n n e r  limited to a n  ascertainable standard.

This section also provides that principal a n d  i n c o m e  c a n  n o t  b e  u s e d  to discharge a n  individual.legal 

obligation o f  certain trustees w h o  are not i n d e p e n d e n t  trustees.

F u r t h e r m o r e ,  these provisions w o u l d  apply to a trustee w h o  is related or subordinate to the p e r s o n  

w h o  has the right to r e m o v e  a n d  replace a trustee. W e r e  it n o t  for these provisions a n  u n i n t e n d e d  

a n d  h a r m f u l  tax result w o u l d  occur. This section is taken principally f r o m  C o l o r a d o  law.

Section  7

In order to m a k e  favorable marital deduction a n d  generation-skipping tax elections, it is necessary to 

b e  able to split a single trust into t w o  trusts. T h e  beneficial interests in e a c h  trust r e m a i n  the s a m e ,  

the only difference is that the t w o  trusts will b e  administered separately. T h i s  section provides that, 

u n d e r  certain conditions, a trustee m a y  divide a trust into t w o  or m o r e  separate trusts as l o n g  as the 

resulting trusts are substantially identical in ter m s  to the existing trust. T h i s  piovision will allow a 

trustee to m a k e  favorable tax elections w h e t h e r  it relates to the marital d e d u c t i o n  o r  to a n  allocation 

o f  generation-skipping transfer tax e xemption. Tru s t  instruments drafted s u b s e q u e n t  to the c h a n g e s  

in tax l a w  that necessitate the ability o f  a trustee to divide trusts m o s t  likely include a provision 

stating the trustee c a n  divide a trust. H o w e v e r ,  this provision m i g h t  n o t  exist in a trust created 

before o r  s h o r d y  after the c h a n g e  in the tax law. T h i s  section assists individuals affected b y  trusts 

lacking this provision. Typically the trustee m a k i n g  these elections will b e  the surviving spouse, w h o  

will also b e  n a m e d  as the lifetime i n c o m e  beneficiary o f  the trust, b e c a u s e  the surviving s p o u s e  is 

also a beneficiary, she m a y  benefit personally f r o m  the election. Subsection (a) states nonetheless a 

trustee c a n  split the trust to m a k e  tax elections e v e n  t h o u g h  the trustee, in the trustee’s dual status o f  

beneficiary, m i g h t  personally benefit f r o m  the election.



T hi s section follows W a s h i n g t o n  legislation.

Sec tion  8

Thi s  section states that certain asset distribution provisions applicable to the administration o f  a 

p r o b a t e d  estate also apply to the administration o f  a revocable trust following the dea t h  o f  the 

settlor o f  the trust. T h e  provisions that apply are: A S  13.16.540, Distribution; order in w h i c h  assets 

appropriated; abatement. A S  13.16.545, Right o f  retainer. A S  13.16.550, Interest o n  general 

pecuniary devise. A S  13.16.560, Distribution in kind; valuation; m e t h o d ;  a n d  A S  13.38.030(a), a 

provision pertaining to w h e n  a n  i n c o m e  beneficiary b e c o m e s  entided to the i n c o m e  f r o m  a trust.

Sec tion  9

T hi s  section relates b a c k  to Sections 6  a n d  7. Section 9 describes those individuals w h o  for s o m e  

unfo res een reason m i g h t  w a n t  to elect o u t  o f  these sections. W h i l e  it c a n  b e  fairly stated n o  o n e  

a w a r e  o f  the tax implications o f  electing o u t  w o u l d  d o  so, this section nonetheless defines w h o  the 

“parties n  interest” w o u l d  b e  if a decision to o p t  out is m a d e .

Section  10

Thi s  section provides that in those trusts w h e r e  the s p o u s e  is entided to all the i n c o m e  e a r n e d  b y  a 

trust paid n o  less f requ e n d y  than annually, a n d  a marital d e d u c t i o n  is claimed for the trust, the 

s p o u s e  has the p o w e r  to require the trustee to m a k e  the trust assets p r o d u c e  i n c o m e .  T h i s  simple 

provision is a required statement in all trusts intending to qualify for the marital deduction. T h i s  

section provides the required language for those trusts lacking this provision.

Sec tion  11

Thi s  section e n d s  the confusion o v e r  the ability to transfer real property to or f r o m  a trust in the 

n a m e  o f  the trust, w h e t h e r  or n o t  the trustee is actually n a m e d  o n  the deed. In addition, this section 

provides protection for g o o d  faith purchasers w h o  p u r c h a s e  property held in the n a m e  o f  a trust.


