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A l a s k a  S t a t e  L e g i s l a t u r e

H o u s e  o f  R e p r e s e n t a t i v e s

H o u s e  J u d i c i a r y  C o m m i t t e e

E X P L A N A T I O N  O F  P R O P O S E D  A M E N D M E N T S  T O  

A L A S K A  C O M M U N I T Y  P R O P E R T Y  A C T  

H B  2 2 0

• T h e  A la s k a  C o m m u n i t y  P ro p e r ty  A c t  is b a sed  u p o n  th e  U n i fo r m  M a r ita l P ro p e r ty  A c t  

( U M P A ) .  O n  ■ o f  th e  m a n y  fe a tu re s  sh a red  b y  b o th  A c t s  is  a p r o v is io n  e n a b lin g  a m a rr ie d  

c o u p le  to  m a k e  a n o n - te s ta m e n ta ry  d is p o s it io n  u n d e r  a c o m m u n i t y  p ro p e r ty  a g re e m e n t  o r  

trust.

• A l th o u g h  th e  A la s k a  C o m m u n i t y  P ro p e r ty  A c t  ( A C P A )  has s u c c e s s fu l l y  e n a b le d  m a n y  

A la s k a  s p o u s e s  to  fo r m  c o m m u n i t y  p ro p e r ty  a g re e m e n ts  a n d  trusts, th e re  is  a g l i t c h  in  the  

cu r r e n t  la n g u a g e  o f  th e  A c t  tha t m u s t  b e  a m e n d e d  to  e n su re  tha t its  p u rp o s e s  a re  n o t  

th w a rte d .

• C u r r e n t ly ,  th e  la n g u a g e  in A C P A  p r o v id e s  tha t c o m m u n i t y  p ro p e r ty  in s t ru m e n ts  m a y  n o t  b e  

a m e n d e d  o r  r e v o k e d  u n le s s  th e  a g ree m e n t o r  tru s t i t s e l f  p r o v id e s  fo r  r e v o ca t io n  “ o n  a 

p a r t icu la r  d a te  o r  o n  th e  o c c u r r e n c e  o f  a p a r ticu la r  e v e n t ,” o r  u n le s s  th e  a g re e m e n t  o r  tru s t is 

a m e n d e d  o r  r e v o k e d  b y  a la te r  c o m m u n i t y  p ro p e r ty  a g re e m e n t  o r  trust.

• T h i s  la n g u a g e  is n o t  o n ly  a w k w a rd , b u t  m a y  lead  to  a re su lt  tha t is in  o p p o s i t io n  to  th e  in te n t  

o f  th e  m a rr ie d  c o u p le  w h o  h as cr e a te d  th e  c o m m u n i t y  p r o p e r ty  in s tru m e n t.

• T h e  p r o b le m  is  tha t th e  a b o v e -d e s c r ib e d  p r o v is io n  m a y  c r e a te  an a rg u m e n t  tha t th e  s u r v iv in g  

s p o u s e  d o e s  n o t  h a v e  th e  p o w e r  to  a m e n d  th e  a g ree m e n t. T h e  A c t ’s  r e s t r i c t iv e  la n g u a g e  

re g a rd in g  th e  p o w e r  to  a m e n d  o n ly  o n  a p a r ticu la r  d a te  o r  u p o n  the  o c c u r r e n c e  o f  a  p a r t icu la r  

e v e n t  c o u ld  b e  in te rp re te d  to  m e a n  tha t th e  s u r v iv in g  s p o u s e  re a lly  has n o  m e a n in g fu l  p o w e r  

to  a m e n d  th e  a g ree m e n t.

• In  tu rn , th e  I R S  w o u ld  th en  h a v e  th e  p o w e r  to  a ssess  a g i f t  tax o n  th e  s u r v iv in g  s p o u s e  b a sed  

o n  th e  a sse ts  tha t w il l  g o  o n  th e  a g re e m e n t’s b e n e f ic ia r ie s  a fte r  th e  s u r v iv in g  s p o u s e ’s d ea th . 

T h i s  f lo w s  fr o m  th e  n o t io n  tha t w ith o u t  an y  p o w e r  to  a m e n d  th e  in s tru m e n t, th e  s u r v iv in g  

s p o u s e  has, in  fa c t ,  m a d e  a c o m p le te d  tax a b le  g if t  at th e  f ir s t  s p o u s e ’s dea th .

• T h i s  c o n c e r n  is real a n d  has a lrea d y  b een  g u a rd e d  a g a in st in  th e  S ta te  o f  W is c o n s in  th ro u g h  

th e  e n a c tm e n t  o f  an a m e n d m e n t  v ir tu a lly  id e n t ica l to  tha t o f  H B  220 . T h e  U n i f o r m  M a r ita l 

P ro p e r ty  A c t  ( U M P A ) ,  w a s  a lso  e n a c te d  in  W is c o n s in .  In  fa ct, W is c o n s in  a n d  A la s k a  are th e  

o n ly  tw o  s ta te s  tha t h a v e  e n a c te d  U M P A .  A c c o r d in g ly ,  W is c o n s in  a lso  h a d  th e  s a m e

A la s k a  S ta te  C a p i to l ,  R o o m  120 • J u n e a u , A la s k a  99801
(907) 465-3777 p h o n e  • (907) 465-2819 fa x



A l a s k a  S t a t e  L e g i s l a t u r e

H o u s e  o f  R e p r e s e n t a t i v e s

H o u s e  J u d i c i a r y  C o m m i t t e e  

a w k w a rd , o v e r ly - r e s t r i c t iv e  la n g u a g e  tha t w e  c u r r e n t ly  h a v e  re g a rd in g  a m e n d in g  c o m m u n i t y  

p ro p e r ty  a g re e m e n ts  a n d  trusts.

• T h e  re a lity  tha t th is  la n g u a g e  c o u ld  b e  m is in te rp re te d  to  m e a n  tha t th e  s u r v iv in g  s p o u s e  m a d e  

a c o m p le t e d  ta x a b le  g if t  to  th e  a g re e m e n ts  b e n e f ic ia r ie s ,  s te m m e d  f r o m  a d e c is io n  that w a s  

h a n d e d  d o w n  b y  the  S e v e n th  C i r c u i t  C o u r t  o f  A p p e a ls .

• In  Pyle v. United States, th e  C o u r t  h e ld  tha t a fte r  th e  d ea th  o f  th e  f ir s t  s p o u s e , th e  s u r v iv in g  

s p o u s e  d id  n o t  h a v e  th e  a b ility  to  m e a n in g fu l ly  c h a n g e  th e  w ill .  T h e r e fo r e ,  th e  C o u r t  

re a so n e d , at tha t t im e  o f  th e  fir s t  s p o u s e ’s d ea th , th e  s u r v iv in g  s p o u s e  m a d e  a ta x a b le  g if t  to 

th e  re s id u a r y  b e n e f ic ia r ie s  w h o  w o u ld  in h e r it  a fte r  th e  s u r v iv in g  s p o u s e ’s d ea th . A s  a re su lt, 

g i f t  tax w a s  p a y a b le  at th e  d ea th  o f  th e  fir s t  s p o u se , w h i c h  o th e rw is e  w o u ld  h a v e  b een  

d e fe r r e d  u n t il  th e  d ea th  o f  th e  s u r v iv in g  sp o u se .

« W is c o n s in  p r a c t i t io n e r s  b e c a m e  c o n c e r n e d  a n d  th e  W is c o n s in  le g is la tu re  a m e n d e d  its 

c o m m u n i t y  p ro p e r ty  s ta tu te  to  c r e a te  a d e fa u lt  ru le  tha t a s u r v iv in g  s p o u s e  m a y  u n ila te ra lly  

a m e n d  a  c o m m u n i t y  p ro p e r ty  a g re e m e n t  w ith  r e s p e c t  to  p ro p e r ty  to  b e  d is p o s e d  o f  at the  

d ea th  o f  th e  s u r v iv in g  s p o u s e . S u c h  a p r o v is io n  w o u ld  p re v e n t  a p p lica t io n  o f  th e  d e c is io n  o f  

Pyle v. United States b e ca u s e  th e  a m e n d m e n t  w o u ld  p r e v e n t  th e  g if t  f r o m  b e in g  c o m p le te d  

u n t il  th e  d e a th  o f  th e  s u r v iv in g  sp o u se .

• T h e  p r o p o s e d  a m e n d m e n ts  to  A . S .  3 4 .7 5 .0 9 0  and  .1 0 0  are v ir tu a lly  id e n t ica l  to  the  

a m e n d m e n ts  e n a c te d  b y  th e  W is c o n s in  L e g is la tu r e .

• T h e  a m e n d m e n ts  s ta te  tha t i f  a c o m m u n i t y  p ro p e r ty  a g re e m e n t  o r  tru s t p r o v id e s  f o r  th e  n o n - 

te s ta m e n ta ry  d is p o s it io n  o f  p ro p e r ty ,  w ith o u t  p ro b a te , a t the  d ea th  o f  th e  s e c o n d  sp o u se , at 

a n y  t im e  a fte r  th e  d ea th  o f  th e  f ir s t  s p o u s e  th e  s u r v iv in g  s p o u s e  m a y  a m e n d  th e  c o m m u n i t y  

p ro p e r ty  a g re e m e n t  o r  tru s t w ith  r e s p e c t  to  p ro p e r ty  to  b e  d is p o s e d  o f  at h is  o r  h e r dea th  

u n le s s  th e  c o m m u n i t y  p ro p e r ty  a g re e m e n t  o r  '.rust p r o v id e s  o th e rw is e .

• T h e  p u r p o s e  o f  th is  la n g u a g e  is to  p r e v e n t  a c o m m u n i t y  p ro p e r ty  a g re e m e n t  o r  tru s t  f r o m  

in a d v e r te n t ly  c r e a t in g  a c o m p le te d  g i f t  at th e  d ea th  o f  th e  fir s t  s p o u s e  w h i c h  w o u ld  re q u ire  

th e  p a y m e n t  o f  fed e ra l g i f t  tax , w h i c h  o th e rw is e  w o u ld  b e  d e fe rre d  u n til  th e  d ea th  o f  the  

s u r v iv in g  sp o u s e .
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P R O P O S E D  A M E N D M E N T S

A S  3 4 .7 5 .0 9 0 . C o m m u n i t y  p r o p e r t y  a g r e e m e n t .  * * *

1. A  c o m m u n i t y  p ro p e r ty  a g ree m e n t m a y  n o t  b e  a m e n d e d  o r  r e v o k e d  u n le s s  th e  

a g re e m e n t i t s e l f  p r o v id e s  fo r  r e v o ca t io n  o n  a p a r ticu la r  d a te  o r  o n  th e  o c c u r r e n c e  

o f  a p a r t icu la r  e v e n t ,  o r  u n le s s  th e  a g re e m e n t  is a m e n d e d  o r  r e v o k e d  b y  a la te r  

c o m m u n i t y  p ro p e r ty  a g reem en t. T o  a m e n d  o r  r e v o k e  th e  a g re e m e n t, th e  la te r  

c o m m u n i t y  p r o p e r ty  a g ree m e n t is n o t re q u ire d  to  d e c la re  a n y  p r o p e r ty  o f  th e  

s p o u s e s  as c o m m u n i t y  p ro p e rty . T h e  a m e n d e d  a g re e m e n t o r  th e  r e v o c a t io n  is 

e n fo r c e a b le  w ith o u t  co n s id e ra t io n . H o w e v e r ,  i f  a  c o m m u n i t y  p r o p e r t y  

a g r e e m e n t  p r o v id e s  f o r  t h e  n o n - t e s ta m e n ta r y  d i s p o s i t i o n  o f  p r o p e r t y ,  

w i t h o u t  p r o b a te ,  a t  t h e  d e a th  o f  th e  f i r s t  s p o u s e  t h e  s e c o n d  s p o u s e ,  a t  a n y  

t im e  a f t e r  t h e  d e a th  o f  t h e  f i r s t  s p o u s e  t h e  s u r v i v i n g  s p o u s e  m a y  a m e n d  th e  

c o m m u n i t y  p r o p e r t y  a g r e e m e n t  w i t h  r e g a r d  to  p r o p e r t y  to  b e  d i s p o s e d  o f  a t  

h is  o r  h e r  d e a th  u n le s s  t h e  c o m m u n i t y  p r o p e r t y  a g r e e m e n t  e x p r e s s ly  

p r o v id e s  o th e r w is e .

A S  3 4 .7 5 .1 0 0 . C o m m u n i t y  p r o p e r t y  t r u s t .  * * *

( e )  A  c o m m u n i t y  p ro p e r ty  tru s t m a y  n o t b e  a m e n d e d  o r  r e v o k e d  u n le s s  th e  a g re e m e n t  

i t s e l f  p r o v id e s  f o r  r e v o ca t io n  o n  a p a r ticu la r  d a te  o r  o n  th e  o c c u r r e n c e  o f  a 

p a r t icu la r  e v e n t  o r  u n le s s  th e  a g ree m e n t is a m e n d e d  o r  r e v o k e d  b y  a la te r  

c o m m u n i t y  p ro p e r ty  trust. T o  a m e n d  o r  r e v o k e  the  trust, th e  la te r  c o m m u n i t y  

p ro p e r ty  tru st is  n o t  re q u ire d  to  d e c la re  a n y  p ro p e r ty  h e ld  b y  th e  t ru s te e  as 

c o m m u n i t y  p ro p e r ty . T h e  a m e n d e d  tru s t o r  r e v o ca t io n  is a m e n d e d  w i th o u t  

c o n s id e r a t io n .  H o w e v e r ,  i f  a  c o m m u n i t y  p r o p e r t y  t r u s t  p r o v id e s  f o r  t h e  n o n -  

t e s t a m e n t a r y  d i s p o s i t io n  o f  p r o p e r t y ,  w i t h o u t  p r o b a te ,  a t  t h e  d e a th  o f  t h e  

s e c o n d  s p o u s e ,  a t  a n y  t im e  a f t e r  d e a th  o f  t h e  f i r s t  s p o u s e  t h e  s u r v i v i n g  s p o u s e  

m a y  a m e n d  t h e  c o m m u n i t y  p r o p e r t y  t r u s t  w i t h  r e g a r d  t o  p r o p e r t y  t o  b e  

d is p o s e d  o f  a t  h is  o r  h e r  d e a th  u n le s s  t h e  c o m m u n i t y  p r o p e r t y  t r u s t  e x p r e s s ly  

p r o v id e s  o th e r w is e .
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«

E X P L A N A T I O N  O F  P R O P O S E D  A M E N D M E N T S  T O  
A L A S K A  C O M M U N I T Y  P R O P E R T Y  A C T

HB 220
T h e  A la s k a  C o m m u n i t y  P ro p e r ty  A c t  is b a se d  u p o n  the  U n i fo r m  M a r ita l P ro p e r ty  

A c t .  O n e  n e w  fe a tu re  a d d e d  b y  U M P A  is th e  a b ility  o f  a c o u p le  to  m a k e  a n o n -  

te s ta m e n ta ry  d is p o s it io n  u n d e r  a c o m m u n i t y  p ro p e r ty  a g ree m e n t. A la s k a  e n a c te d  th e  
s a m e  p r o v is io n  w h i c h  is a p p lica b le  to  b o th  c o m m u n i t y  p ro p e r ty  a g re e m e n ts  and  
c o m m u n i t y  p ro p e r ty  trusts. F u r th e r ,  th e  A la s k a  A c t  p r o v id e s  tha t s u c h  in s t ru m e n ts  m a y  

n o t  b e  a m e n d e d  o r  r e v o k e d  u n le s s  th e  a g ree m e n t o r  tru s t i t s e l f  p r o v id e s  fo r  r e v o ca t io n  
“o n  a p a r t icu la r  d a te  o r  o n  th e  o c c u r r e n c e  o f  a p a r t icu la r  e v e n t ,” o r  u n le s s  th e  a g re e m e n t  

o r  tru s t is a m e n d e d  o r  r e v o k e d  b y  a la te r c o m m u n i t y  p ro p e r ty  a g re e m e n t  o r  trust.

T h e  a b o v e -d e s c r ib e d  p r o v is io n s  m a y  c r e a te  an a rg u m e n t tha t th e  s u r v iv in g  s p o u s e  
m a k e s  a c o m p le te d  ta x a b le  g if t  at th e  firs t  s p o u s e ’s dea th . T h e  fo l lo w in g  h is to ry  e x p la in s  
th is  is su e . T h e  U n i fo r m  M a r ita l P ro p e r ty  A c t  w a s  p r e v io u s ly  e n a c te d  in  W is c o n s in .  

S u b s e q u e n t ly ,  th e  d e c is io n  in  Pyle v. United States, 7 6 6  F  .2d  1141 (7'" C i r .  1 9 8 5 ) w a s  
d e c id e d .  T h i s  c a s e  in v o lv e d  an I l l in o is  j o in t  w ill .  T h e  c o u r t  h e ld  tha t a fte r  th e  d e a th  o f  
th e  f ir s t  s p o u s e , th e  s u r v iv in g  s p o u s e  c o u ld  n o t c h a n g e  th e  w ill .  T h e r e fo r e ,  at tha t t im e , 
th e  s u r v iv in g  s p o u s e  m a d e  a  ta x a b le  g if t  to  th e  re s id u a ry  b e n e f ic ia r ie s  w h o  w o u ld  in h e r it  
a fte r  the  s u r v iv in g  s p o u s e ’s dea th . A s  a re su lt, tra n s fe r  tax w a s  p a y a b le  at th e  d e a th  o f  
th e  f ir s t  s p o u s e , w h i c h  o th e rw is e  w o u ld  h a v e  b e e n  d e fe r re d  u n t il  th e  d e a th  o f  the  

s u r v iv in g  sp o u s e .

W is c o n s in  p ra c t it io n e r s  b e ca m e  c o n c e r n e d ,  an d  th e  W is c o n s in  le g is la tu re  
a m e n d e d  its c o m m u n i t y  p ro p e r ty  s ta tu te  to  c r e a te  a d e fa u lt  ru le  tha t a s u r v iv in g  s p o u s e  
m a y  u n ila te ra lly  a m e n d  a c o m m u n i t y  p ro p e r ty  a g re e m e n t w ith  re s p e c t  to  p ro p e r ty  to  b e  
d is p o s e d  o f  at the  d ea th  o f  th e  s u r v iv in g  sp o u se . S u c h  a p r o v is io n  w o u ld  p re v e n t  
a p p lica t io n  o f  th e  d e c is io n  o f  Pyle v. United States b e ca u s e  th e  a m e n d m e n t  w o u ld  
p r e v e n t  th e  g i f t  f r o m  b e in g  c o m p le te d  u n til th e  d ea th  o f  th e  s u r v iv in g  sp o u s e .

T h e  p r o p o s e d  a m e n d m e n ts  to  A .S .  3 4 .7 5 .0 9 0  an d  .1 0 0  are  s im ila r  to  the  
a m e n d m e n ts  e n a c te d  b y  th e  W is c o n s in  L e g is la tu r e .  T h e y  sta te  tha t i f  a c o m m u n i t y  

p ro p e r ty  a g re e m e n t  o r  tru s t p r o v id e s  fo r  the  n o n - te s ta m e n ta ry  d is p o s it io n  o f  p ro p e r ty ,  
w ith o u t  p ro b a te , at the  d ea th  o f  the  s e c o n d  s p o u se , at a n y  t im e  a fte r  th e  d ea th  o f  th e  fir s t  
s p o u s e  th e  s u r v iv in g  s p o u s e  m a y  a m e n d  th e  c o m m u n i t y  p ro p e r ty  a g re e m e n t  o r  tru s t w ith  

r e s p e c t  to  p r o p e r ty  to  b e  d is p o s e d  o f  at h is  o r  h e r  d ea th , u n le s s  th e  c o m m u n i t y  p ro p e r ty
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tru s t p r o v id e s  o th e rw is e . T h e  p u rp o se  o f  th is  la n g u a g e  is to  p r e v e n t  a c o m m u n i t y  
p r o p e r ty  a g re e m e n t  o r  tru s t  f r o m  in a d v e r te n tly  c r e a t in g  a c o m p le te d  g i f t  at th e  d e a th  o f  
th e  f ir s t  s p o u s e  w h i c h  w o u ld  re q u ire  th e  p a y m e n t  o f  fe d e ra l tra n s fe r  tax , w h i c h  o th e rw is e  

w o u ld  b e  d e fe r r e d  u n til  the  d e a th  o f  the  s u r v iv in g  sp o u se .

A S  3 4 .7 5 .0 9 0 . C o m m u n i t y  p r o p e r t y  a g r e e m e n t .  * * *
( e )  A  c o m m u n i t y  p r o p e r ty  a g re e m e n t m a y  n o t  b e  a m e n d e d  o r  r e v o k e d  u n le s s  

th e  a g re e m e n t  i t s e l f  p r o v id e s  fo r  r e v o ca t io n  o n  a p a r t icu la r  d a te  o r  o n  the  
o c c u r r e n c e  o f  a p a r t icu la r  e v e n t ,  o r  u n le s s  th e  a g re e m e n t  is a m e n d e d  o r  
r e v o k e d  b y  a la te r  c o m m u n i t y  p ro p e r ty  a g ree m e n t. T o  a m e n d  o r  r e v o k e  
the  a g re e m e n t, the  la te r c o m m u n i t y  p ro p e r ty  a g re e m e n t  is n o t  re q u ire d  to  
d e c la re  a n y  p ro p e r ty  o f  th e  s p o u s e s  as c o m m u n i t y  p ro p e r ty .  T h e  a m e n d e d  
a g re e m e n t  o r  th e  r e v o ca t io n  is  e n fo r c e a b le  w i th o u t  co n s id e r a t io n .  

H o w e v e r ,  i f  a  c o m m u n i t y  p r o p e r t y  a g r e e m e n t  p r o v i d e s  f o r  t h e  n o n -  

t e s t a m e n t a r y  d i s p o s i t io n  o f  p r o p e r t y ,  w i t h o u t  p r o b a t e ,  a t  t h e  d e a th  o f  

t h e  f i r s t  s p o u s e  t h e  s e c o n d  s p o u s e ,  a t  a n y  t im e  a f t e r  t h e  d e a t h  o f  t h e  
f i r s t  s p o u s e  t h e  s u r v i v i n g  s p o u s e  m a y  a m e n d  t h e  c o m m u n i t y  p r o p e r t y  

a g r e e m e n t  w i t h  r e g a r d  t o  p r o p e r t y  to  b e  d i s p o s e d  o f  a t  h is  o r  h e r  

d e a th  u n le s s  t h e  c o m m u n i t y  p r o p e r t y  a g r e e m e n t  e x p r e s s ly  p r o v id e s  

o th e r w is e .

A S  3 4 .7 5 .1 0 0 . C o m m u n i t y  p r o p e r t y  t r u s t .  * * *
( e )  A  c o m m u n i t y  p ro p e r ty  tru s t m a y  n o t  b e  a m e n d e d  o r  r e v o k e d  u n le s s  the  

a g re e m e n t i t s e l f  p r o v id e s  fo r  r e v o c a t io n  o n  a p a r t icu la r  d a te  o r  o n  the  
o c c u r r e n c e  o f  a p a r t icu la r  e v e n t  o r  u n le s s  the  a g r e e m e n t  is a m e n d e d  o r  

r e v o k e d  b y  a la te r  c o m m u n i t y  p ro p e r ty  trust. T o  a m e n d  o r  r e v o k e  th e  
trust, th e  la te r c o m m u n i t y  p ro p e r ty  tru s t is n o t  r e q u ire d  to  d e c la r e  a n y . 
p ro p e r ty  h e ld  b y  th e  tru s te e  as c o m m u n i t y  p ro p e r ty . T h e  a m e n d e d  tru s t o r  

r e v o ca t io n  is a m e n d e d  w ith o u t  co n s id e r a t io n .  H o w e v e r ,  i f  a  c o m m u n i t y  

p r o p e r t y  t r u s t  p r o v id e s  f o r  t h e  n o n - t e s t a m e n t a r y  d i s p o s i t io n  o f  

p r o p e r t y ,  w i t h o u t  p r o b a te ,  a t  t h e  d e a th  o f  t h e  s e c o n d  s p o u s e ,  a t  a n y  

t im e  a f t e r  d e a th  o f  t h e  f i r s t  s p o u s e  t h e  s u r v i v i n g  s p o u s e  m a y  a m e n d  

th e  c o m m u n i t y  p r o p e r t y  t r u s t  w i t h  r e g a r d  to  p r o p e r t y  t o  b e  d i s p o s e d  

o f  a t  h is  o r  h e r  d e a th  u n le s s  t h e  c o m m u n i t y  p r o p e r t y  t r u s t  e x p r e s s ly  

p r o v id e s  o th e r w is e .
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