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W ORK D R A F T

C S  F O R  H O U S E  B I L L  N O .  2 1 4 ( J U D )

IN T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A

T W E N T Y - F I R S T  L E G I S L A T U R E  - F I R S T  S E S S I O N

BY T H E  H O U S E  JU D IC IA R Y  C O M M IT T E E

Offered:
Referred:

S po n so r(s ) : R E P R E S E N T A T IV E  M U L D E R

A  B I L L  

F O R  A N  A C T  E N T I T L E D  

" A n  A c t  r e la t in g  to  l i t ig a t io n  in v o lv in g  c o r r e c t i o n a l  fa c i l i t ie s ;  a n d  a m e n d in g  R u le s  

5 9 ( f ) ,  6 0 (b ) ,  62, a n d  65, A la s k a  R u le s  o f  C i v i l  P r o c e d u r e ."

B E  I T  E N A C T E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

*  S e c t i o n  1. F I N D I N G S  A N D  I N T E N T ,  (a) T h e  legislature finds that

(1) state and municipal executive branch agencies that operate correctional 

facilities need the widest latitude, consistent with constitutional and legal requirements, to 

m a n a g e  those facilities and carry out the several constitutional goals of corrections 

administration;

(2) the legislature has the exclusive right to appropriate under the Constitution 

of the State of Alaska, and consent decrees and court orders that require certain levels of 

funding or services conflict with the legislature's exclusive appropriation power;

(3) the legislature carefully scrutinizes the correctional system each year, and 

annual budget appropriations have been and will continue to be based on the legislature's 

assessment of h o w  to appropriately meet the needs of Alaska prisoners and the public as a
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w h o le ;  b e ca u s e  sta te  r e v e n u e s  v a ry  g re a tly  f r o m  y e a r  to  y e a r, th e  le g is la tu re  n e e d s  th e  w id e s t  

la titu d e  to  e x e r c i s e  its  c o n s t i tu t io n a l  and  s ta tu to ry  b u d g e t  a u th o r ity  f o r  th e  g o o d  o f  a ll 

A la s k a n s ;  a n d

( 4 )  th e  A la s k a  S u p r e m e  C o u r t  h a s  h e ld  tha t a d m in is tr a t io n  o f  th e  s ta te  

c o r r e c t io n s  s y s te m  is an  e x e c u t i v e  c o n c e r n  i n v o lv in g  m a n y  d a y - to -d a y  d e c i s io n s  th a t 

n e ce s s ita te  th a t c o u r t  in te r fe r e n ce  b e  k e p t  to  a m in im u m ;  se e  M c G in n i s  v . S t e v e n s ,  5 4 3  P .2 d  

1221, 1237 (A la s k a  1 9 7 5 ); th e  A la s k a  S u p r e m e  C o u r t  h a s  a ls o  h e ld  tha t th e  e x e r c is e  o f  

e x e cu t iv e  b ra n ch  d is c r e t io n  w ith in  co n s t itu t io n a l b o u n d s  is n o t  s u b je c t  to  th e  c o n tr o l  o r  r e v ie w  

o f  th e  c o u r t s ;  s e e  P u b l i c  D e f e n d e r  A g e n c y  v . S u p e r io r  C o u r t ,  5 3 4  P .2 d  9 4 7 , 9 5 0  (A la s k a  

1975 ).

( b )  B a s e d  o n  th e  f in d in g s  se t o u t  in  (a )  o f  th is  s e c t io n ,  th e  le g is la tu re  in te n d s  in  th is  

A c t  to  p r o v id e  a s ta tu to ry  f r a m e w o r k  fo r  s e tt in g  l im its  o n  th e  e x te n t  to  w h i c h  fu tu re  

le g is la tu re s  a n d  fu tu re  e x e c u t iv e  b ra n ch  a d m in is tra tio n s  are  l im ite d  b y  c o u r t  o rd e rs  o r  c o n s e n t  

d e c re e s  o f  in d e f in i te  d u ra tio n  th a t g o v e rn  c o r r e c t io n a l  fa c i l i t y  o p e ra t io n s  in  w a y s  tha t are n o t  

c o n s t i tu t io n a l ly  o r  s ta tu to r ily  r e q u ire d .

*  S e c .  2 . A S  0 9 .1 9  is a m e n d e d  b y  a d d in g  a  n e w  s e c t io n  to  read :

S e c .  0 9 .1 9 .2 0 0 . C o r r e c t i o n a l  f a c i l i t y  l i t ig a t io n ,  (a )  E x c e p t  as p r o v id e d  in

( b )  a n d  ( e )  o f  th is  s e c t io n ,  a c o u r t  m a y  n o t  o rd e r  p r o s p e c t iv e  r e l ie f  in  a c i v i l  a c t io n  

w ith  r e s p e c t  to  c o r r e c t io n a l  fa c i l i t y  c o n d i t io n s  u n le s s  th e  c o u r t  f in d s  tha t (1 )  th e  

p la in t i f f  h as p r o v e n  a v io la t io n  o f  a s ta te  o r  fe d e ra l r ig h t, ( 2 )  th e  p r o s p e c t iv e  r e l i e f  is 

n a r ro w ly  d ra w n  a n d  e x te n d s  n o  fu r th e r  than is  n e ce s s a ry  to  c o r r e c t  th e  v io la t io n  o f  th e  

r ig h t, (3 )  th e  p r o s p e c t iv e  r e l i e f  is th e  lea st in t r u s iv e  m e a n s  n e c e s s a r y  to  c o r r e c t  th e  

v io la t io n  o f  th e  r ig h t, a n d  ( 4 )  the  p r is o n e r  e x h a u s te d  a ll a d m in is tr a t iv e  r e m e d ie s  

a v a ila b le  to  th e  p r is o n e r  b e fo r e  f i l in g  the  c i v i l  a c t io n .  W h e n  a  c o u r t  f in d s  m u l t ip le  

v io la t io n s  o f  a s ta te  o r  fe d e ra l r ig h t, w h e n  m u l t ip le  r e m e d ie s  a re  o rd e re d  b y  th e  

p r o s p e c t iv e  re lie f ,  o r  w h e n  p r o s p e c t iv e  r e l ie f  a p p lie s  to  m u lt ip le  c o r r e c t io n a l  fa c i l i t ie s ,  

th e  f in d in g s  re q u ire d  b y  th is  s u b s e c t io n  sh a ll b e  m a d e  as to  e a e h  v io la t io n ,  e a ch  

re m e d y ,  a n d  e a ch  fa c i l i t y ,  as a p p ro p ria te . In  a c i v i l  a c t io n  w ith  r e s p e c t  to  c o r r e c t io n a l  

fa c i l i t y  c o n d i t io n s  tha t h a s  b e e n  c e r t i f ie d  as a c la s s  a c t io n , p r o s p e c t iv e  r e l ie f  a p p lica b le  

to  th e  c la s s  m a y  o n ly  b e  o rd e re d  a fte r  the  c o u r t  m a k e s  th e  f in d in g s  re q u ire d  b y  th is  

s u b s e c t io n  a n d  f in d s  tha t th e  v io la t io n  o f  a  s ta te  o r  fe d e ra l r ig h t  is a p p l ica b le  to  th e
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e n tir e  c la ss . In  m a k in g  th e  f in d in g s  re q u ire d  u n d e r  th is  s u b s e c t io n , the  c o u r t  sh a ll g iv e  

su b s ta n tia l w e ig h t  to  any  a d v e rs e  e f f e c t  o n  p u b l i c  s a fe ty  o r  th e  o p e ra t io n  o f  a c r im in a l  

j u s t i c e  s y s te m  ca u s e d  b y  th e  p r o s p e c t iv e  re lie f .

( b )  In  a c i v i l  a c t io n  w i th  r e s p e c t  to  c o r r e c t io n a l  fa c i l i t y  c o n d i t io n s ,  to  th e  

e x te n t  o th e rw is e  a u th o r iz e d  b y  la w , th e  c o u r t  m a y  e n te r  a te m p o ra ry  re s tra in in g  o rd e r  

o r  an  o rd e r  fo r  p r e lim in a ry  in ju n c t iv e  r e l ie f  o n ly  i f  th e  c o u r t  f in d s  tha t th e  r e l i e f  is (1 )  

n a i r o w ly  d ra w n  and  e x te n d s  n o  fu r th e r  than  is n e ce s s a ry  to  c o r r e c t  th e  h a rm  tha t 

r e q u ire s  p re lim in a ry  re lie f, and  ( 2 )  th e  lea s t in tr u s iv e  m e a n s  n e c e s s a r y  to  c o r r e c t  th a t 

h a rm . In  m a k in g  the  f in d in g s  r e q u ire d  u n d e r  th is  s u b s e c t io n ,  th e  c o u r t  s h a ll  g iv e  

su b s ta n tia l w e ig h t  to  a n y  a d v e rs e  e f f e c t  o n  p u b l i c  s a fe ty  o r  th e  o p e ra t io n  o f  a  c r im in a l  

j u s t i c e  s y s te m  ca u s e d  b y  th e  p r e l im in a ry  re lie f .  P r e l im in a r y  in ju n c t i v e  r e l i e f  sha ll 

a u to m a t ica l ly  e x p ire  90  d a y s  a fte r  the  e n tr y  o f  th e  o rd e r  u n le s s  th e  c o u r t  o rd e r s  f in a l 

r e l i e f  in  th e  c i v i l  a c t io n  b e fo r e  th e  e x p ir a t io n  o f  th e  9 0 -d a y  p e r io d .

( c )  P r o s p e c t iv e  r e l ie f  o rd e re d  in  a c i v i l  a c t io n  w ith  r e s p e c t  to  c o r r e c t io n a l  

fa c i l i t y  c o n d it io n s ,  in c lu d in g  p r o s p e c t iv e  r e l i e f  o rd e re d  u n d e r  a c o n s e n t  d e c r e e ,  

reg a rd le ss  o f  w h e th e r  that c i v i l  a c t io n  w a s  f i le d  o r  th e  r e l ie f  o rd e re d  b e fo r e  o r  a fte r  th e  

e f f e c t i v e  d a te  o f  th is  A c t ,  sha ll b e  te rm in a te d  u p o n  the  m o t io n  o f  th e  d e fe n d a n t  u n le s s  

th e  c o u r t  fin d s  that there  e x is ts  a  cu r r e n t  v io la t io n  o f  a state o r  fe d e ra l r ig h t  a n d  m a k es  

th e  f in d in g s  re q u ire d  by  (a )  o f  th is  s e c t io n  as to  e a ch  cu r re n t  v io la t io n  a n d  as to  e a ch  

r e m e d y  and  fa c i l i t y ,  as a p p ro p r ia te . A  c i v i l  a c t io n  tha t h as b e e n  c e r t i f i e d  as a  c la s s  

a c t io n  sha ll b e  te rm ina ted  u p o n  th e  m o t io n  o f  th e  d e fe n d a n t u n le s s  the  c o u r t  m a k e s  the  

f in d in g s  re q u ire d  b y  th is  s u b s e c t io n  a n d  f in d s  th a t th e  cu r r e n t  v io la t io n  o f  a s ta te  o r  

fe d e ra l rig h t is  a p p lica b le  to  the  e n tire  c la s s . P r o s p e c t iv e  r e l ie f  m u s t  b e  m o d i f ie d  u p o n  

th e  m o t io n  o f  a party  w h e n e v e r ,  and  to  th e  ex ten t, th e  f in d in g s  re q u ire d  b y  th is  s e c t io n  

n o  lo n g e r  a p p ly  to  o n e  o r  m o r e  p r o v is io n s  o f  th e  p r o s p e c t iv e  r e l ie f  then  in  e f f e c t .  T h i s  

s u b s e c t io n  a n d  the  t im e  lim its  p r o v id e d  in  ( d )  o f  th is  s e c t io n  d o  n o t  p r e v e n t  a p a r ty  

f r o m  s e e k in g  m o d i f i c a t io n  o r  te r m in a t io n  b e fo r e  th e  r e l ie f  is o th e r w is e  te r m in a b le  

u n d e r  th is  s e c t io n  to  the  e x te n t  tha t m o d i f i c a t io n  o r  te rm in a tio n  w o u ld  o th e r w is e  b e  

le g a l ly  p e rm is s ib le .

(d )  A  d e fen d a n t m a y  n o t f i le  a m o t io n  to  m o d i fy  o r  te rm in a te  u n d e r  ( c )  o f  th is  

s e c t io n  un til
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(1 )  t w o  y e a rs  a fte r  th e  d a te  th e  c o u r t  o rd e re d  th e  p r o s p e c t iv e  r e l ie f  i f  

th e  o r d e r  o c c u r r e d  a fte r  th e  e f f e c t i v e  d a te  o f  th is  A c t ;

(2 )  o n e  y e a r  a fte r  th e  d a te  th e  c o u r t  e n te r e d  an o r d e r  d e n y in g  

m o d i f i c a t io n  o r  te r m in a t io n  o f  p r o s p e c t iv e  r e l ie f  m a d e  u n d e r  ( 1 )  o r  (3 )  o f  th is  

s u b s e c t io n ;  o r

(3 )  in  th e  ca s e  o f  an o rd e r  is su e d  o n  o r  b e fo re  th e  e f f e c t i v e  d a te  o f  th is  

A c t ,  o n e  y e a r  a fte r  th e  e f f e c t i v e  da te  o f  th is  A c t .

( e )  N o tw i th s ta n d in g  (a )  o f  th is  s e c t io n ,  in  a c i v i l  a c t io n  w ith  r e s p e c t  to  

c o r r e c t io n a l  fa c i l i t y  c o n d i t io n s ,  a  c o u r t  m a y  o rd e r  p r o s p e c t iv e  r e l i e f  as p r o v id e d  in  a 

c o n s e n t  d e c r e e  w i th o u t  c o m p ly in g  w ith  (a )  o f  th is  s e c t io n ,  p r o v id e d  th e  p r o s p e c t iv e  

r e l ie f  d o e s  n o t  c o n t in u e  f o r  a p e r io d  o f  m o re  tha n  tw o  y ea rs . In  a d d it io n , p a r tie s  m a y  

e n te r  in to  p r iv a te  s e t t le m e n t  a g re e m e n ts  tha t d o  n o t  c o m p ly  w i th  th e  l im ita t io n s  o f  

r e l i e f  s e t  o u t  in  (a )  o f  th is  s e c t io n  i f  th e  te rm s  o f  th e  a g r e e m e n ts  a re  n o t  s u b je c t  to  

c o u r t  e n fo r c e m e n t  o th e r  th a n  th e  re in s ta te m e n t  o f  th e  c i v i l  p r o c e e d in g s  th a t  the  

a g r e e m e n ts  se tt led .

( f )  T h e  c o u r t  s h a ll  p r o m p t ly  ru le  o n  a m o t io n  to  m o d i f y  o r  te rm in a te  

p r o s p e c t iv e  r e l i e f  in  a c i v i l  a c t io n  w ith  re s p e c t  to  c o r r e c t io n a l  fa c i l i t y  c o n d i t io n s .  A  

m o t io n  to  m o d i f y  o r  te r m in a te  p r o s p e c t iv e  r e l ie f  m a d e  u n d e r  th is  s e c t io n  s ta y s  the  

o rd e r  fo r  p r o s p e c t iv e  r e l ie f  b e g in n in g  o n  the  9 0 th  d a y  a fte r th e  m o t io n  is f i le d , an d  the  

s ta y  e n d s  o n  th e  d a te  the  c o u r t  en te rs  a fin a l o rd e r  ru lin g  o n  th e  m o t io n .  A n  a u to m a tic  

s ta y  u n d e r  th is  s u b s e c t io n  m a y  b e  p o s tp o n e d  b y  th e  c o u r t  f o r  n o t  m o r e  th a n  3 0  d a y s  

f o r  g o o d  ca u se .

( g )  In  th is  s e c t io n ,

(1 )  " c iv i l  a c t io n  w ith  r e s p e c t  to  c o r r e c t io n a l  fa c i l i t y  c o n d it io n s "  m e a n s  

a  c i v i l  p r o c e e d in g  a r is in g  u n d e r  s ta te  o r  fe d e ra l la w  w ith  r e s p e c t  to  th e  c o n d i t io n s  o f  

c o n f in e m e n t  o r  the  e f f e c t s  o f  a c t io n s  b y  g o v e r n m e n t  o f f i c ia l s  o n  th e  l iv e s  o f  p e r so n s  

c o n f in e d  in  c o r r e c t io n a l  fa c i l i t ie s ;

(2 )  " co n se n t  d e cre e "  m e a n s  a c o u r t  o rd e r  tha t is  b a sed  on  th e  a g ree m e n t 

o f  th e  p a r tie s ; th e  te r m  " co n s e n t  d e cre e "  d o e s  n o t  i n c lu d e  a  p r iv a te  s e tt le m e n t  

a g re e m e n t;

( 3 )  " p r iso n e r"
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( A )  m ea n s  a p e rso n  h e ld  in  a  s ta te  c o r r e c t io n a l  fa c i l i t y  o r  u n d e r  

a u th o r ity  o f  s ta te  o r  m u n ic ip a l  la w  in  o f f i c ia l  d e te n t io n  as d e f in e d  in  

A S  1 1 .8 1 .9 0 0 (b );

( B )  in c lu d e s  a m in o r  c o m m i t t e d  to  th e  c u s t o d y  o f  th e  

c o m m is s io n e r  w h e n ,

( i )  u n d e r  A S  4 7 .1 2 .0 3 0 , 4 7 .1 2 .0 6 5 , o r  4 7 .1 2 .1 0 0 , the  

m in o r  has b e e n  ch a rg e d , p r o s e cu te d ,  o r  c o n v i c t e d  as an a d u lt ;  o r

( i i )  u n d e r  A S  4 7 .1 2 .1 6 0 (e ) ,  th e  m in o r  has b e e n  o rd e re d  

tra n s fe rre d  to  the  c u s t o d y  o f  th e  c o m m is s io n e r  o f  c o r r e c t io n s  o r  a 

m u n ic ip a l i ty ;

(4 )  " p riva te  s e tt le m e n t  a g re e m e n t"  m e a n s  a n  a g r e e m e n t  e n te r e d  in to  

a m o n g  th e  p a r tie s  tha t is  n o t  s u b je c t  to  j u d i c i a l  e n fo r c e m e n t  o th e r  th a n  th e

re in s ta te m e n t  o f  th e  c i v i l  p r o c e e d in g  th a t th e  a g r e e m e n t  s e tt le d ;

(5 )  " p ro sp e c t iv e  re lie f"  m e a n s  all r e l ie f  o th e r  th a n  c o m p e n s a to r y  

m o n e ta r y  d a m a g e s ;

(6 )  " r e l i e f  m e a n s  a n y  leg a l o r  e q u ita b le  r e m e d y  in  a n y  fo r m  tha t m a y  

b e  o rd e re d  b y  th e  co u r t ,  a n d  in c lu d e s  a c o n s e n t  d e c r e e  b u t  d o e s  n o t  in c lu d e  a p r iv a te  

s e t t le m e n t  a g re e m e n t;

(7 )  "state o r  fed e ra l right" m e a n s  a  r ig h t  a r is in g  f r o m  the  U n i t e d  S ta te s  

C o n s t i t u t io n ,  th e  C o n s t i tu t io n  o f  th e  S ta te  o f  A la s k a ,  o r  a fe d e ra l o r  s ta te  s ta tu te .

*  S e c .  3 . S e c t io n  2  o f  th is  A c t  h a s th e  e f f e c t  o f  a m e n d in g  R u le s  5 9 ( f ) ,  6 0 (b ) ,  6 2 , a n d  65, 

\ la sk a  R u le s  o f  C i v i l  P ro ce d u r e ,  b y  a lte r in g  th e  r e m e d ie s  a v a ila b le  a n d  th e  p r o c e d u r e  to  b e  

lsed  in  l i t ig a t io n  in v o lv in g  co r r e c t io n a l  fa c i l i t ie s .

*  S e c .  4 . T h i s  A c t  tak es  e f f e c t  o n ly  i f  s e c .  3 o f  th is  A c t  r e c e iv e s  th e  tw o - th ir d s  m a jo r ity  

m te  o f  e a c h  h o u s e  re q u ire d  b y  art. I V ,  s e c .  15, C o n s t i t u t io n  o f  th e  S ta te  o f  A la s k a .

*  S e c .  5 . T h i s  A ct. a p p lie s  to  a n y  c iv i l  a c t io n  w ith  r e s p e c t  to  co r r e c t io n a l  fa c i l i t y  c o n d i t io n s  

ha t is f i le d ,  o r  in  w h i c h  p r o s p e c t iv e  r e l ie f  is o rd e re d , b e fo r e ,  o n , o r  a fte r  th e  e f f e c t i v e  d a te  

>f th is  A c t .  In  th is  s e c t io n ,  " c iv il a c t io n  w ith  r e s p e c t  to  c o r r e c t io n a l  fa c i l i t y  c o n d i t io n s "  a n d  

p r o s p e c t iv e  re lie f"  h a v e  th e  m e a n in g s  g iv e n  in  A S  0 9 .1 9 .2 0 0 , a d d e d  b y  s e c .  2  o f  th is  A c t .
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Proposed Amendment To HB 214 - No. 3

1. Page 2, linel 5: Insert "and (e)" after "(b)"

2. Page 4, line 3: Insert the following at the beginning of this subsection: 
"Notwithstanding (a) of this section, in a civil action with respect to prison conditions, 
a court may order prospective relief as provided in a consent decree without complying 
with (a) of this section. In addition,"

3. Page 4, line 3: change the P in "Parties" to a lower case p.

i
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Proposed Amendment To HB 214 - No. 2

Page 4, line 18: replace the word "prison" with "correctional facilities" n(

( /

j r



^
Proposed Amendment To HB 214 - No. 1

1. Page 3, lines 20-22: Replace the sentence beginning with "Prospective 
relief..." with the following: "Prospective relief must be modified upon the motion of 
a party whenever, and to the extent, the findings required by this section no longer 
apply to one or more provisions of the prospective relief then in effect."

2. Page 3, line 26: Insert the words "modify or" between "to" and
"terminate."
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