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IN  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A

T W E N T Y - F I R S T  L E G I S L A T U R E  - S E C O N D  S P E C I A L  S E S S I O N

BY THE HOUSE JUDICIARY COMMITTEE

Offered:
Referred:

Sponsor(s): HOUSE RULES COMMITTEE BY REQUEST

A  R E S O L U T I O N

P ro p o s in g  a m e n d m e n ts  to  t b c  C o n s t itu t io n  o f  th e  S ta te  o f  A la sk a  re la t in g  to  use 

o f  ind igenou s  subs is ten ce  re so u rce s  b y  residen ts and  re la ting  to  litiga tion  on  b eh a lf 

o f  th e  sta te.

B E  I T  R E S O L V E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

*  S e c t io n  1. A r t ic le  V I E ,  sec. 4, Con stitu tion  o f  the Sta te  o f  A laska , is am ended  to read: 

S e c t io n  4. S u s ta in e d  Y ie ld ,  {a} F ish , forests, w ild life , grasslands, and all 

o th e r r cp lcn is h a b lc  resources be long ing  to the State shall be u tilized , deve lop ed , and 

m ain ta ined  on the sustained y ie ld  prin cip le , sub je ct to p re fe ren ces  am ong  ben e ficia l 

uses.

( b )  T h e  leg is la tu re  m a v  p ro v id e  a p re fe re n ce  to  a n d  a m o n g  re s id e n ts  f o r  a 

re a so n a b le  o p p o r tu n ity  to  tak e  an  in d ig en o u s  su b s is ten ce  r e s o u r c e  o n  th e  basis  o f 

c u s to m a r y  a n d  tra d itio n a l use, d ire c t  d ep en d en ce , p ro x im ity  to  th e  re so u r ce , o r  the 

ava ila b ility  o f  a lte rna tive  resources. T h e  p re fe re n ce  m a v  b e  g ra n te d  o n ly  w h e n  the  

h a rv e s ta b le  s u rp lu s  o f  th e  re so u r ce , co n s is te n t  w ith  th e  s u s ta in e d  y ie ld  p r in c ip le  

a n d  s o u n d  re s o u r ce  m a n a g e m e n t p ra c tice s , is n o t  s u f f ic ie n t  to  a llo w  a  rea so n a b le  

o p p o r tu n i ty  fo r  a ll b e n e fic ia l uses.
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* Sec. 2. Article XV, Constitution of the State of Alaska, is amended by adding new 
sections to read:

Section 30. Effective Date and Repeal of Subsistence Amendment (a) If
Section 4 of Article VIII, as amended, regarding indigenous subsistence resources, is 
adopted at the 2000 general election, the amendment takes effect immediately on 
certification of the election returns by the lieutenant governor.

(b) Subsection (b) of Section 4 of Article VIII, tegarding use of indigenous 
subsistence resources, is repealed on the day after the date of a final, nonappealablc 
judgment or order by a federal court deciding that the rural subsistence priority in 
Section 804, Alaska National Interest Lands Conservation Act (P.L. 96-487), as 
amended, violates the Constitution of the United States. In this subsection, "final, 
nonappealable judgment or order" means a judgment or order that cannot be appealed 
because all possible appeals, including a petition for certiorari to the United States 
Supreme Court, have been taken or the time for taking an appeal has expired without 
appeal.

(c) Subsection (b) of Section 4 of Article VIII, regarding use of indigenous 
subsistence resources, is repealed on the day following the date on which the governor 
determines that State management of fish and wildlife on State land, including 
navigable waters to which the State holds title, has been preempted by the federal 
government under Title VIII, Alaska National Interest Lands Conservation Act (P.L. 
96 - 487).

Section 31. Litigation on Behalf of the State. The legislature may bring an 
action in the name of and on behalf of the State in an appropriate federal court to 
challenge the constitutionality of the rural subsistence priority of Title VIII, Alaska 
National Interest Lands Conservation Act (P.L. 96-487) under the Constitution of the 
United States on grounds as the legislature may determine appropriate.

* Sec. 3. PURPOSE. The purpose of the amendments proposed by this resolution is to 
provide for a preference for subsistence uses of fish, wildlife, and other renewable natural 
esources; to ensure state management of fish and wildlife throughout the state; and to bring 
he state into compliance with Title VUI, Alaska National Interest Lands Conservation Act 
P.L. 96-487).
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1 * Sec. 4. The amendments proposed by this resolution shall be placed before the voters of
2 the state at the next general election in conformity with an. XIII, sec. I, Constitution of the 

State of Alaska, and the election Jaws of the state.
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* House Judiciary Amendments

Subject: House Judiciary Amendments 
Date: Tue, 28 Sep 1999 13:46:02 -0800 

From: Crystaline Jones <CrystaIine_Jones©legis.state.ak.us>
Organization: Alaska State LegislatureTo: Mindy Rowland <Mindy_Rowland@legis.state.ak.us>,

Crystaline Jones <Crystaline_Jones@legis.state.alc.us>
Mindy,
Hope this is helpful.
Amendment 4:
Page 1, Delete lines 10-16 
Insert1 "(b) The Legislature may, consistent with the sustained yield principle and sound

2 resource management practices, provide a preference to and among residents for a
3 reasonable opportunity to take an indigenous subsistence fish or wildlife resource on the
4 basis of customary and Taditional use, direct dependence, the availability of alternative
5 resources, the place of residence and proximity to the resource. The preference may be
6 granted only when the harvestable surplus of the resource is not sufficient to provide for
7 the customary and traditional level of subsistence use."
Amendment to Amendment 4:
(was not adopted)
Delete text, after "granted only"
Insert:
"in times of shortage as defined by statute."

Amendment to Amendment 4:
(was not adopted)
In the last sentence of Amendment 4,
Delete text after "granted"
Insert:"when no practical alternative means are available to replace the food supplies and other items gathered 
from the fish and wildlife which supply residents dependent on subsistence uses."
Amendment to Amendment 4:
(adopted)
In the last sentence of Amendment 4,
Delete "The preference may be granted only"
The last sentence of Amendment 4 would read as follows:
"When the harvestable surplus of the resource is not sufficient to provide for all beneficial uses, other 

beneficial uses shall be limited to protect subsistence uses."
Amendment to Amendment 4:
(adpopted)
Line 3 of Amendment 4; page 1, line 2(conforming title)
Delete "indigenous subsistence fish or wildlife"
Insert "wild renewable"
Page 2, line 4
Delete "indigenous subsistence"
Insert" wild renewable"

Amendment 5(refer to lanmnme in Amendment 4):

1 of 2 9/28/99 1:40 PM
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House Judiciary Amendments

(was not adopted)
Line 2 of Amendment 4,
Delete "for a reasonable opportunity"
Amendment 6(refer to language in Amendment 4):
(was adopted)
Line 5 of Amendment 4,
Delete "and"
Insert "or"
THEREFORE, AMENDMENT 4 ended up reading as follows:
Page 1, Delete lines 10-16 
Insert

1 "(h) The Legislature may, consistent with the sustained yield principle and sound
2 resource management practices, provide a preference to and among residents for a
3 reasonable opportunity to take a wild renewable resource for subsistence uses on the
4 basis of customary and traditional use, direct dependence, the availability of alternative
5 resources, the place of residence or proximity to the resource.
6 When the harvestable surplus of the resource is not sufficient to provide for all
7 beneficial uses, other beneficial uses shall be limited to protect subsistence uses uses."
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Amendment

O F F E R E D  I N  T H E  H O U S E  J U D I C I A R Y  C O M M I T T E E  
T O :  H J R  2 0 2

1 .  P a g e  1 ,  l i n e  1 1 after  “ p r o x i m i t y  t o  t h e  r e s o u r c e , ” ,

i n s e r t  “ p l a c e  o f  r e s i d e n c e , ”

B Y  R E P R E S E N T A T I V E
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3 Subsection B, of Section 4 of Article VIII, regarding a subsistence priority, is repealed
4 when the governor certifies that;
5 1. any federal agency has implemented regulations on the management of fish
6 and or wildlife on State land, including navigable waters to which the State
7  holds title, under Title VIII, Alaska National Interest Lands Conservation Act
8 (P.L. 96-487); or
9 2. a state or federal court has issued a final nonappealable judgment or order

1 0  deciding that any provision of Title VIII, Alaska National Interest Lands
1 1 Conservation Act (P.L. 96-487), as amended, violates the constitution of the
12 United States.
1 3  Any person may bring an action in superior court to enforce this subsection.
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In s e r t :

I “(b) The Legislature may, consistent with the sustained yield principle and sound
•7 resource management practices, provide a preference to and among residents for a

reasonable opportunity to take an^ndigenousjsubsistence fish or wildlife/esource on the 
4  basis of customary and traditional use, direct dependence, the availability of alternative

AMENDMENT

Page 1, Delete lines 10-16.

resources, the place of residence and proximity to the resource.^he preference may be 
{j/ granted only^/hen the harvestable surplus of the resource is not sufficient to provide for 
. ) the customary and traditional level of subsistence use.”
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(b) The legislature may, consistent with the sustained yield principle' and sound 

resource management practices, provide a preference to and among residents for a 
reasonable opportunity to take an indigenous subsistence fish or wildlife resource on 

the basis of [CUSTOMARY AND TRADITIONAL USE,] direct dependence, proximity to 
the resource, [OR] and the availability of alternative food resources in areas where the 
residents are characteristically dependent upon that resource for personal and family 

nutrition. The preference^may be granted only when[jhe harvestable surplus of the 

Tesource[ycONSISTENT A/ITH THE SUSTAINED YIELD PRINCIPLE^AND SOUND 

RESOURCE MANAGEMENT PRACTICES,] is not sufficient to faSlow [a reasonable 

opportuniMfor^affibeneficial u s e s . ~ J

o, K is te v .l CaXUj VAV̂ULS U a I O-T &. j- lsL
tpe^^AddCTisvv^ OCjCxj-Vs, u w t i  ( stock . err & *P i^-e.
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Amendment
O F F E R E D  I N  T H E  H O U S E  J U D I C I A R Y  C O M M I T T E E  
T O :  H J R  2 0 2

1 .  P a g e  1 ,  l i n e  l ( )  afte r  “ t a k e ” ,

d e l e t e  “ a n  i n d i g e n o u s  s u b s i s t e n c e  r e s o u r c e ”  

in s e r t  “ r e p l e n i s h a b l e  n a t u r a l  r e s o u r c e s ”

B Y  R E P R E S E N T A T I V E
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S e p te m b e r  23, 1999

M E M O R A N D U M

TO: Special Assistant to the Secretary for Alaska
FROM: Regional Solicitor
SUBJECT: Analysis of Proposed Constitutional Amendment

The Speaker of the Alaska State House of Representatives has asked uS to review 
a proposal for a state constitutional amendment which would, among other things, allow the 
legislature to "establish criteria for determining eligibility for a resident to take a resource for 
subsistence use. Those criteria may include proximity of residence to the fish or wildlife resource 
as a primary fhctor fbr determining eligibility." The Solicitor’s Office has reviewed the proposal, 
and we have identified some significant legal problems. Several oftheBe are discussed below:

1. The proposed constitutional amendment is insufficiently specific to allow the state 
legislature to enBCt a law containing the rural subsistence priority as provided for in the Alaska 
National Interest Lands Conservation Act (ANILCA). Other provisions of the Alaska State 
Constitution (/.*., Article VIU, §§ 3, 15 and 17) were interpreted by the Alaska Supreme Court in 
McDowell v. State qf Alaska, 785 P.2d 1 (AK 1989), reh. denied (March 2, 1990), as proh.biting 
the enactment of a statutory subsistence priority based on rural residence. Without specific- 
enabling language in a constitutional amendment which would permit a subsistence priority to be 
based on rural residence, the Speaker1 1  proposed amendment to “establish criteria for determining 
eligibility” most likely does not state the amendment’s purpose clearly and specifically enough to 
overcome the previous interpretation of the state constitution by the Alaska Supreme Court.

2. The only eligibility criteria which is explicitly mentioned in the Speaker’s proposed 
constitutional amendment is "proximity of residence to the resource,” which the proposnl Btates 
may be applied aa a "primary fktor for determining eligibility." A proximity-baaed preference 
would be inconsistent with ANILCA § 804, which provides the priority fbr subsistence uses to 
rural residents. Eligibility based on "proximity," by contrast, is determined by where fish and 
wildlife are physically located at a time when there is determined to be a shortage. Using 
proximity to l:he resource ac a primary eligibility criteria would create a preference for whomever 
encounters the fiah and wildlife first in their migrations when the subsistence seasons open, 
regardless whether the person iB an urban or rural resident. Because many fish and wildlife

*n Alaska range over extensive geographical areas, ifwouTd mean, for ewuhplapthst-' 
^<^gMdmsre>f^rrUrban areadown stream on a river would~5eTegaiiy entitled to take all the fish——-
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available for flibgjatencc. preVmiiiteihfrfiBH-frnm swimming upstream to where rural resident* ire 
waiting to hsVveat them. This result is wholly inconsistent with ANILCA’s rural pnonty. —

3. Using proximity to the resource as a primary criteria for the subsistence priority also 
raises other problems. Under ANILCA § 803, a cornerstone of the subsistence priority is Us 
assurance of protection for “customary and traditional uses.” Rural Alaskans, particularly Alaska 
Natives, customarily and traditionally have hunted and flahed up and down rivers and over large 
areas of the state, following the resource populations as they migrate. A preference based 
primarily on proximity of residence to the fish and wildlife resource may not protect all customary 
and traditional uses.

4. Other difficulties with the proposed wording of the amendment may also render it 
inconsistent with ANILCA. As one example, the amendment inciude6 proximity to the resource 
as a primary factor fbr eligibility whereas ANILCA has three specific criteria for applying the 
priority in rural Alaska in times of shortage: (1) customary and direct dependence upon the 
populations as the mainstay of livelihood; (2) local residency; and (3) the availability of alternative 
resources. The amendment also adopts the "reasonable opportunity" approach to providing the 
subsistence priority which was previously contained in amendments to ANILCA enacted by 
Congress in 1997, but which expired In 1998 without ever taking effect because the Btate 
legislature did not approve a constitutional amendment aa the Act containing the amendments 
required. By focusing on criteria like these which are not in the federal law, the proposal risks 
creating new conflicts with ANILCA.

5. For these and other reasons, the constitutional amendment proposod by the Speaker 
does not satisfy the requirements established by Congress (in the FY 1999 Interior Appropriations 
Act) to prevent federal assumption of subsistence fisheries management on October 1, 1999.
That Act requires that any proposed amendment to the state constitution which is placed on the 
ballot by the legislature must, if approved by the electorate, "enable the implementation of state 
laws of general applicability which are consistent with, and provide for, the definition, preference, 
and participation specified in sections 803, 804 and 805" of ANILCA. As explained above, the 
Speaker’s proposed language likely does not meet that test, .gven if adopted by the state 
legislature, it would not stop the Interior Department from assuming subsistence fisheries ■ 
managemenfon October 1, 1999, as required by iaw '


