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OPINION

In this appeal we hold that a public interest litigant is  entitled to the fu ll amount o f its 
attorney's fees. We so  hold despite whatever minimal private interest the litigant may have had in 
the outcome o f its suit.

Fo llow ing our decision in Anchorage School District v. Anchorage Daily News, 779  P.2d 
1 1 91 (Alaska 1989), the prevailing party, the Anchorage Daily N ew s, moved for its co sts and 
"fu ll reasonable" attorney's fees, contending that "the Daily News . . . qualified as a public 
interest litigant." The school district opposed the motion, arguing that the Daily N ew s was 
motivated to bring su it by econom ic self-interest.

The superior court "accepted" the argument that the Daily News was a public interest litigant, 
but awarded it only part o f its attorney's fees, stating:

The pla intiff is  in the business o f gathering news. It does so  for the entirely proper purpose o f 
publishing that news for profit. T h is  profit lakes many form s — from the rates paid by its 
readership, to its own editorial proclamation as society 's crusading voice, to, it might even be 
supposed, its aspiration to a Pulitzer Prize for meritorious service in the cause o f the public 's 
right to know. There is  no vice in any o f these. Indeed most are praiseworthy. However, they 
benefit, they profit the Anchorage Daily News.

. .  . The court concludes that a significant part o f the p la in tiffs motivation to bring th is action 
was commercial in nature and personal to itse lf, but in part accepts p la in tiffs characterization o f



public interest litigation. For want o f a more precise method o f measure, the [c]ourt considers the 
motivations equal, and awards p laintiff one ha lf the actual fees o f $  4 ,13 9 , or $  2069.50, as a 
prevailing public interest litigant. Applying the partial compensation rule at 40% to the balance 
o f the fees actually incurred produces an additional $ 827.60, for a total fee award o f $ 2 ,89 7 .10 .

T h is  appeal followed.

I I

We reject at the outset any suggestion that a newspaper engaged in litigation to obtain 

information for public dissemination is  automatically a public interest litigant. 1 The facts o f the 
particular litigation must be evaluated on a case-by-case basis to determine public interest status.

Thu s, we examine first the factors critical to this determination in the case at bar. 2

In general, a litigant must satisfy the fo llow ing criteria to be deemed a public interest litigant:

( 1)  I s  the case designed to effectuate strong public po lic ie s?

(2) I f  the p laintiff succeeds w ill numerous people receive benefits from the lawsuit?

(3) Can only a private party have been expected to bring the suit?

(4) W ould the purported public interest litigant have suffic ient econom ic incentive to file  suit 
even if  the action involved only narrow issu e s lacking general importance?

M u rp h y  v. C ity  o f W ra ng e ll, 763 P.2d 229, 233 (Alaska 1988). The school d istrict 
im p lic itly  concedes that the Daily News sa tisfie s the first three criteria, but maintains all four 
criteria must be met to be a public interest litigant. W e held accordingly in M u rp h y , where the 
purported public interest litigant satisfied three o f  the four criteria, but was, nevertheless, denied 
public interest status for having sufficient personal economic motive to bring suit. M u rp h y , 763 
P.2d at 233 ; see also G old  B ond ho ld ers Protective C o u n c il v. A tch iso n , Topeka &  Santa Fe 

R y ., 658 P.2d 776 , 778  (Alaska 1983) (public interest status denied where court concluded 
bondholders had substantial private econom ic motivation to bring suit).

In our earlier decision , we recognized the important public policy violated by the school 
d istrict's refusal to d isc lo se  the terms o f the settlement agreement:

The people o f this state, through their elected representatives, have stated in the clearest o f 
terms that it is  more important that they have access to this type o f information than that it 
remain confidential. Thu s, wc hold that a public agency may not circumvent the statutory 
d isclo sure  requirements by agreeing to keep the terms o f a settlement agreement confidential. 
Under Alaska law, a confidentiality provision such as the one in the case at bar is  unenforceable 
because it violates the public records d isclosure statutes.

A nchorage Sch oo l D ist r ic t , 779 P.2d at 1 19 3  (emphasis deleted). It is  clear, therefore, that

the lawsuit filed by the Daily News vindicated an important public right;^ the main reason for the 
litigation, and its primary accomplishment, was to compel the school d istrict to d isc lo se  
information required by law to be available to the public. Moreover, whatever private interest the 
Daily N ew s might have had, economic or otherwise, was comparatively minor. Indeed, it is



highly unlikely that the Daily News would have brought its su it " i f  the action [had] involved only 
narrow issu e s lacking general importance." Murphy, 763 P.2d at 233.

G iven these circum stances, we conclude that the Daily News is ,  in th is instance, a public 
interest litigant, and that the superior court abused its d iscretion in awarding it on ly part o f its 
attorney’s  fees. Having qualified as a public interest litigant, the Daily News is  entitled to the full 

amount o f  its attorney's fees, to the extent that they are otherw ise reasonable.^

R E V E R S E D  and R E M A N D E D  for entry o f an amended judgment.

DISSENT

M O O R E , Ju stice , d issenting.

Because I find that the D aily N ew s fa ils the fourth criterion set out in Murphy, I do not agree 
with the m ajority's holding that the D aily N ew s is  a public interest litigant.

The majority summarily concludes that the D aily News' econom ic interest in th is litigation is  
"comparatively m inor." On the record presented in th is case, I  do not see any ju stifica tion 
whatsoever for the majority's conclusion .

The Daily N ew s’ su b m ission s to the superior court fail to substantiate its claim  that the 
commercial benefits o f this litigation are minimal. The paper sim ply asserts that its status as 
public interest litigant i s  beyond reasonable dispute. It argues that it would never have brought 
th is suit i f  it was only interested in financial gain because the co sts o f litigation outweigh any 

short-term increase in newsstand sa les resulting from the school d istrict sto ry .1

T h is  argument is  unpersuasive. A  newspaper's financial well-being depends on its circulation 
base and the paid advertisements generated by that circulation base, not on the 25 cent cover 
price. When a newspaper seeks access to information that is  being kept from the public, it builds 
goodw ill in the community and gains a competitive advantage. A newspaper with an image as 
champion o f the public's right to know increases its circulation base and attracts more advertisers

in the long-run.2 Plain common sense dictates that th is suit w ill have a direct impact on the

paper's circulation base and future profits. Absent any evidence to the contrary,3 it is  im possib le

lo conclude that the Daily N ew s pursued this suit only to further the public interest.^

The superior court properly considered these long-term econom ic benefits in reaching its

decision . It weighed the paper's commercial interest in its reputation^ and found that the Daily 
News had a significant commercial motivation in bringing this suit. A  trial court's determination 
o f a litigant's public interest status w ill not be overturned un less it is  "m anifestly unreasonable." 
Kenai Lumber Co. v. LeRescb, 646 P.2d 2 15 , 222 (Alaska 1982). Thu s any party challenging 
the superior court's decision in this regard has a heavy burden o f persuasion. Western Airlines, 
Inc. v. Lathrop Co., 535 P.2d 1209, 1 2 17  (Alaska 1975). On appeal, the Daily N ew s has not 
met its heavy burden o f persuasion. The superior court’s  determination that the Daily News has a 
commercial interest in this litigation should be upheld and the paper should be denied public 
interest status.
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In granting the Daily News public interest status, the majority applies the fourth criterion 
without reflecting on its purpose. The fourth criterion tests whether a litigant has a su fficient 
private interest in a su it to offset the deterrent effect o f  the co sts o f litigation. K ena i L u m b er 
C o ., 646 P.2d at 223. In the past, we have been unw illing to award public interest status to 
litigants who are acting in their private interests and not on behalf o f the public. See M o b il O il 
C o rp . v. Loca l B oundary C om ra 'n , 5 18  P.2d 92, 104 (Alaska 1974). In  its analysis, the 
majority fa ils  to appreciate the fact that the public importance o f this litigation is  directly tied to 
its commercial value to the newspaper. Thu s the majority's rote application o f the fourth criterion 
sidesteps the basic question o f whether the litigation co sts w ill, in fact, deter the newspaper from 
bringing sim ila r su its. When the majority observes that "it appears highly unlikely that the Daily 
News would have brought its su it 'i f  the action [had] involved only narrow issu e s lacking general 
importance,"' it fa ils to reach the issue o f deterrence.

The newspaper’s econom ic interest in this litigation is  not rendered insign ificant sim p ly 
because it is  dependent on the public importance o f the issu e s at stake. The D aily N ew s has a 
significant econom ic interest in maintaining and increasing its circulation and advertising 
revenues. Given the record presented in this case, the D aily  News has ample econom ic incentive 
to bring th is suit despite the co sts o f litigation. Thu s, the Daily News fa ils the fourth criterion and 
should be denied public interest status.

The D aily N ew s is  a profit-making enterprise. The co sts o f  these su its are part o f doing

business and should not be subsid ized by the taxpayer^ as a matter o f policy. The majority 
provides no adequate justification for creating what amounts to a special exception for 
newspapers (or any other news organization) by insulating their bu siness motives from scrutiny 
under the fourth criterion. The majority's analysis guarantees a newspaper public interest status 
for virtually any su it that a newspaper is  likely to bring. T h is  is  a Pandora's box that should not be 
opened. There are better uses for public funds. The D aily News and other commercial news 
organizations should not be held to a le ss  rigorous standard than the ordinary litigant.

For the above reasons, I  respectfully dissent.

O P I N I O N  F O O T N O T E S

1 W e a lso  express ly reject the trial court's bifurcation of the public interest litigant ana lys is . W e  find no 
justification to create such a dichotomy. A litigant either sa tis f ies the requirements for being a public 
interest litigant, or does not.

2 W e apply the abu se  of discretion standard "in reviewing a trial court's finding that a litigant has a 
public interest status." C i t i z e n s  f o r  t h e  P r e s e r v a t i o n  o f  t h e  K e n a i  R i v e r ,  I n c .  v .  S h e f f i e l d ,  758 P.2d 
624, 626 (Alaska 1988); s e e  a l s o  M u r p h y  v .  C i t y  o f  W r a n g e l l ,  763 P.2d 229, 233 (Alaska 1988).

3  There is no question that the documents were re leased so le ly  becau se  of the Daily News's efforts. 
Cf. P u b l i c  L a w  E d u c a t i o n  I n s t .  v .  U n i t e d  S t a t e s ,  D e p ' t  o f  J u s t i c e ,  2 4 0  U.S. App. D.C. 1 6 6 ,  7 4 4  F.2d 
1 8 1 ,  1 8 3 - 8 4  (D.C. Cir. 1 9 8 4 ) .

4 The superior court conc luded that som e of the fees subm itted were unreasonable . On remand, the 
superior court need only award the Daily News mil r e a s o n a b l e  attorney's fees. H u n s i c k e r  v .  T h o m p s o n ,
717 P.2d 358, 359 (Alaska 1986).
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D IS S E N T  F O O T N O T E S

1 The Daily News calcu la tes tha t it would have to sell 18,000 extra newspapers to recoup the costs of 
litigation.

2 Th is court shou ld take jud ic ia l notice of the Daily News' television advertisem ents which cla im that 
its c ircu la tion grea tly exceeds tha t of its nearest competitor. C learly the Daily News understands the 
commerc ia l im portance of a wide circu la tion base.

3 The Daily News offe rs no hard proof on this issue. It mere ly asserts:

The fac t tha t the news media, acting as surrogates fo r the public in pursu ing access to information, 
must stay in business to do so and in fac t attem pt to operate a t a profit as other businesses do, does not 
change the nature o f the public-in te rested pursuit of such records and meetings. No e c o n o m i c  in terest 
can reasonab ly be argued . . .  tha t m ight have motivated the Daily News to proceed as it has below.

4 There is no reason to assum e that newspapers are different than any o the r kind business. Many 
large businesses routinely engage in pub lic service activities to improve the ir pub lic image. O ften such 
businesses even run advertisements selling this image to the public. Like any form o f advertis ing, such 
public serv ice activ ities are an investm ent in future profits and a part of doing business.

5 The Daily News contends on appeal that reputational benefits are non-econom ic and thus legally 
irre levant. Th is argument is w ithout merit.

6 The s ta te (and by extension the taxpayers) will always have to bear the fu ll cost of defend ing these 
suits even when the newspaper loses.
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HB 176 -  Attorney foes for public interest litigants

The Alaska Supreme Court has established a unique and creative doctrine, 
known as the Public Interest Litigant Doctrine (PILD), which is not codified 
in any law or set out in any procedure, but has evolved through the court’s 
decisions. PILD was established by the court to allow private plaintiffs to 
advocate for issues in the public interest.

PILD provides an exception to Civil Rule 82. Rule 82 sets out a formula for 
the reimbursement of attorney fees to be collected by a prevailing party in a 
legal action. The prevailing party is entitled to 30% of actual, reasonable 
attorney foes if the case goes to trial, and 20% if it does not. It is interesting 
to note that Alaska is the only state in the union that utilizes this system. In 
all other states, the party that files or defends a legal action is responsible for 
their own expenses.

If the court grants a party in a legal action “public interest litigant”status that 
party is allowed to collect full reasonable, actual attorney fees if they 
prevail. If they lose, the public interest litigant pays none of the prevailing 
party’s attorney fees.

I believe that PILD has developed into an encouragement, an incentive for 
litigation causing valuable state assets to be used to fund plaintiffs’ law 
firms. Over the past several years these organizations have challenged the 
state in our effort to develop our resources.
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Representative Joe Green 
Sponsor Statement 
HB 176

HB 176 does not in any way hinder these groups from filing legal challenges 
to administrative decisions, but it does require them to pay for their own 
lawsuits, to the extent that other Alaskans do. The state employees 
responsible for utilizing our natural resources are conscientious public 
servants. Guided by our constitution, statutes and regulations, they practice 
due diligence in determining that the disposal of our hydrocarbons, minerals, 
timber, fish, water, and land, are in the best interests of Alaskans. Not 
surprisingly, this public process never seems to be good enough for the 
people who profit from filing lawsuits. HB 176 doesn’t prevent these people 
from challenging the process, but it does make then do it at their own 
expense.

Abuse of the broad definition of who can be a public interest litigant, and an 
even broader definition of “prevailing party” has occurred. HB 176 
establishes some limits in the public interest litigant doctrine.
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T ru ste e s  fo r  A la sk a f ilc :/ / /H |/T E M P /~ h d p rc v .h tn

T ru ste e s  fo r  A la sk a  i s  a p u b lic  in te re st  

env iro nm enta l la w  f irm  that h a s p ro v id ed  

legal se rv ic e s  in  A la sk a  s in c e  19 74 . O u r 

advocacy w o rk  and lega l ca se s deal w ith  o il 

and ga s d eve lop m en t, m in in g , h a za rd o u s 

w aste  m anagem ent, a ir p o llu t io n , w ater 

p o llu t io n , w e t la n d s m anagem ent, land  u se  

m anagem ent, and p ro tectio n  o f m a rine  

e co sy ste m s. O u r  su c c e s se s  have se t  s ig n if ica n t  

legal p reced ent in  en v iro n m en ta l la w  on  a 

state and nationa l le v e l. W e have in itia ted  

h u n d re d s o f  a d m in istra t iv e  a ct io n s and legal 

ca se s on  b eha lf o f  a broaa co n st itu e n cy , 

in c lu d in g

loca l and nationa l en v iro n m en ta l g ro u p s, 

A la ska  N ative v illa g e s and n o n p ro fit  

o rg a n iza tio n s, co m m u n ity  g ro u p s, 

co m m ercia l f ish e rm e n , and in d iv id u a ls  

com m itted  to p ro tection  and w ise  

m anagem ent o f A la sk a 's  natural re so u rce s. 

W h ile  w e have a nu m b er o f ca se s p e n d in g  in  

state and federal co u rts , w e v ie w  lit ig a tio n  as 

a tool o f la st  re so rt  fo r a ch ie v in g  effective and 

la st in g  re so lu t io n  o f re so u rce  m anagem ent 

co n flic t s . W h e re  appropria te , w e encourage 

and a s s is t  o u r  c lie n t s  in  w o rk in g  to ach ieve 

d e sire d  p ro tection  th rou gh  negotia tion  and 

c o n se n su s .

1 W h y  d o  w e  e x is t ?
To  p ro v id e  n o -co st  lega l se rv ic e s  re la tin g  to env ironm enta l and natural re so u rce  p o lic y  m atters 

to in d iv id u a ls  and  g ro u p s w h o se  co n ce rn s w o u ld  be u n rep re sen ted  if  forced  to pay fo r  private 

rep resenta tion .

feiid W h a t  h a v e  w e  a c c o m p l i s h e d ?
O v er the la st  tw enty  y e a rs, T ru ste e s  ha s in st itu ted  a nu m b er o f im p ortant 

legal a ct io n s and in it ia t iv e s :

• H e lp ed  p reven t o il and ga s d r i l l in g  in  the A rc t ic  N ationa l W ild life  

R efuge.

• Fought fo re stry  and m a rine deve lopm ent p ro je c ts that threatened 

trad itiona l N a tive  A la sk a n  v a lu e s and p ra ctice s.

• Forced  the U S  E n v iro n m en ta l P rotection  A g e n cy  to set na tio nw id e  

sta n d a rd s to red u ce  m in in g  in d u st ry  p o llu t io n  to r iv e r s  and stre a m s.

• Prevented o ff sh o re  o il and g a s d evelopm ent in  fra g ile  m arine 

e c o sy ste m s o ff  A la sk a 's  co a sts.

• H a lted  ille g a l and sh o rt s ig h te d  road d evelopm ent in  so m e  o f 

A la sk a 's  m o st p r ist in e  and natural areas.

• W orked  to red u ce  the w a ste  and p o llu t io n  from  in d u str ia l h ig h  se a s 

f ish in g  fle e ts in  the N o rth  P acific .



T ru ste e s  fo r  A la sk a filc :/ / /H |/T E M P /~ h d p rc v .h t i i

I H ow  do  yon  h e lp  p eop le  in  m y  com m un ity?
M a n y  o f o u r lega l v ic to r ie s  are fa r-rea ch ing , se tt in g  p reced ent n a tio n w id e  fo r  en v iro n m en ta l 

p ro tection . T h e se  p re ced en ts are part o f  the b o d y  o f la w s e n su r in g  clean  a ir and w ater, and the 

w ise  d eve lop m ent o f  natura l re so u rc e s  in  y o u r co m m u n ity .

I W hy  do  w e n e ed  y o u r  suppo r t?
T ru ste e s h a s been p ro v id in g  legal co u n se l to env iro nm enta l g ro u p s, N a tive  v il la g e s and 

n o n p ro fit  o rg a n iza tio n s, ru ra l co m m u n it ie s , f ish e r s ,  h u n te rs and o the r co n se rv a t io n ist s  w h o  

have asked fo r o u r h e lp  in  d e fe n d in g  the r ic h  natural re so u rce  herita ge that m akes A laska 

u n iq ue . T h ro u g h o u t th is  tim e, T ru st e e s  fo r  A la sk a  ha s been w il l in g  and able to re sp o n d  to these 

req u ests.

A s  d o o rs to a ch ie v in g  en v iro n m en ta l p ro tection  are b e in g  sla m m ed  in  C o n g re s s  and the A la ska  

L eg isla tu re , they are a lso  b e in g  q u ie t ly  c lo se d  in  state and federa l a g e n c ie s. T h is  trend lea ves the 

co u rt sy ste m  a s the o n ly  e ffective  avenue fo r  a ch iev in g  en v iro n m en ta l p ro te ct io n . C o n se q u e n tly , 

w e have been d e lu ged  w ith  re q u e sts fo r adv ice  and a ssista n ce .

iH ow  can I b e  su re  tha t you  w ill u se  m y m oney  w ise ly  a n d  w o n ' t  w as te  it?
Y o u r p led ge w il l  he lp  u s  in  a n sw e r in g  the m any req u e sts fo r he lp  that aw ait o u r  im m ed iate 

attention, and w il l  a id  u s  in  la u n ch in g  an "a ll f ro n ts"  e ffo rt to u se  o u r  cu rre n t , st ro n g  

env ironm enta l la w s to defend  A la sk a 's  natural trea su re s. W e a p p ly  y o u r  co n tr ib u t io n  d ire c t ly  

tow ard o u r legal d e fen se  o f the f ish , w ild life , recreation  and sc e n ic  v a lu e s w e a ll c h e r ish . W e 

know  that if  w e  d o n 't  m a inta in  a "lean  and m ean" o rg a n iza tio n , yo u  w o n 't  su p p o rt  o u r w o rk , 

and the re q u e sts w e rece ive  fo r legal rep resenta tion  w il l  go u n a n sw ered .

I C an  I vo lu n tee r?  H ow?
W e su p p lem en t o u r legal w o rk  w ith t he he lp  o f  v o lu n teer a tto rn eys, w e a lso  accept la w  stu d e n t 

in te rn s th rou gh ou t the year. I f  yo u  have technica l o r co m p u ter e xp e rien ce , w e  m ay be able to 

u se  y o u r he lp .

V isit O u r  S is te r W eb S ite

C lic k  here  to v is it  o u r s is t e r  w eb site . V iew  

updates and a le rts on cu rre n t is s u e s  and 

read co p ie s  o f o u r past n e w sle tte rs !

N ow  A ccep ting  Your D on a t io n s  over 
th e  In te rne t!

T ru ste e s  fo r  A la sk a  d e p e n d s u p o n  p u b lic  

su p p o rt  to co n tin u e  it s  w o rk . T h ro u g h  an 

a llia nce  w ith  C h a r it ie sU S A , yo u  can donate to 

T ru ste e s v ia  a se cu re  se rv e r . C lic k  the ( i iv  

I " l  mu to make a co n tr ib u t io n . A l l  g if t s  are 

tax-deductib le .

Contac t Us!

T ru ste e s  fo r  A la sk a  

725 C h r is te n se n  D r iv e , S u ite  4

2 o l' 3 4 /1- 1/9 9  4 :5 5  l > \ 1



T ru ste e s  lo r  A la sk a filc :/ / /H |/T E M P /~ h d p rc v .h tn

p h o n e  -  (907) 276-4244 

fax -  (907) 2 76 -7 110  

em a il — t r u s h n ^ ig e .o n 1,

A ncho rage , A K  99501-2101

©  1997, T r u ste e s  for A la sk a . A ll r ig h ts  r e se r v e d .
C rea ted  b y  M a g u ire  Y laguin-.
H o s te d  b y  N mj’liII T e c h n o lo g y .

If y o u  e n c o u n te r  p r o b le m s  w ith  th is  s ite , p le a s e  c o n ta c t th e  'M T  A d m  u.
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S C L D F

Sierra Club Legal Defense Fund

C onten ts

• What is  S C L D F ?  (below)
• U sing  Law and the Courts To Protect the Land (below)

o  M ineral K ing
° Admiralty Island. Alaska
° A ir Quality and the Colorado Plateau

• S C L D F  "Logging Without Law s" Rider Docket (1/96)
• Honolulu office

W h a t is S C L D F ?

The Sierra Club Legal Defense Fund (SC LD F) is  a public interest law firm ( IR C  501(c)(3)), founded in 
19 7 1 , that brings environmental litigation on behalf o f the Sierra Club and other environmental 
organizations. Headquartered in San Francisco, with o ffice s in Washington, D .C ., Denver, Seattle, 
Honolulu, Juneau, Montana, Florida, New Orleans, and Tallahassee.

U sin g  L a w  and  the C o u rts  T o  P ro tec t the L a n d

It may be hard to believe now, but until the late 1960s there was no such thing as environmental law, at 
least in the way we understand it today.

Conservationists had tried rarely, and with little su cce ss, to pursue their goals through the legal system . 
Plaintiffs seeking to protect the environment lacked what most judges considered a prerequisite to a day in 
court: a financial interest in the outcome o f the dispute. For all intents and purposes, the courthouse door 
was closed  to those who would preserve mountains, meadows, forests, and streams, for recreation, w ild life, 
or for other uses that resource managers call "non-consumptive."

In the late 1960s, however, a profound change began in the courts, triggered by a lawsuit brought against 
the Federal Power Com m ission . At issue was a plan by a New York utility, Consolidated Edison, to build a 
hydroelectric plant at Storm K ing Mountain on the Hudson River. Lawyers for the Scen ic Hudson 
Preservation Conference, the Sierra Club, and three nearby towns persuaded the federal Court o f Appeals 
that the p laintiffs' "aesthetic, conservational, and recreational interest" in the area ju stified  there being 
granted "standing" to sue. W hile this decision affected only disputes based on a limited area of the law 
regarding power development, conservationists were given hope that courts throughout the nation might 
soon grant them standing to file  suit.

New initiatives within the Sierra Club also contributed to the genesis of environmental law. For many 
years, the C lub ’s  legal program served mainly to help with contracts and other internal matters" But in the 
late 1960s, newly appointed Sierra Club Legal Committee Chair Phil Berry and Conservation D irector 
M ichael M cC lo sk ey  began to urge using the courts to pursue conservation objectives. Tw o San Francisco
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attorneys, Don Harris and Fred Fisher, joined the fledgling campaign and helped recruit other lawyers to 
the cause.

Soon, volunteer attorneys were battling government agencies over timber sa les and other matters, and in 
1970 Harris argued the first case brought under the National Environmental Policy Act. W ith Earth Day 
fresh in mind, C ongress was sw iftly  enacting new environmental statutes, and such su ites were vital to 
ensuring enforcement and clarifying lawmakers' intentions. It soon became evident that a volunteer 
organization was inadequate to realize the potential o f environmental law.

The Sierra Club Legal Defense Fund was formed to realize that potential. Established in 19 7 1 with the aid 
o f a generous grant from the Ford Foundation, and supported by The S ien  a Club Foundation, the Legal 
Defense Fund was created legally and financially d istinct from the Sierra Club. T h is  allows the 
organization to so lic it  and accept tax-deductible contributions, and to represent clients other than the Sierra 
Club itself.

Mineral King
It didn't take long for the young Legal Defense Fund to break new ground in environmental law. A  suit 
over a place called Mineral K ing, first filed in 1969 by attorneys hired by the Club and taken on by the 
Legal Defense Fund two years later, became one o f the organization's most important victories when the 
U .S . Supreme Court used the case to broaden the principle o f standing from the Storm K ing litigation.

Mineral K ing  is  a small valley about 7,000 feet high in the southern Sierra Nevada. The Hat valley floor, a 
fraction o f the size  o f Yosem ite Valley, is ringed by magnificent 12,000-foot peaks. In  1926 an early Sierra 
Club campaign to establish Sequoia National Park brought protection to an area that surrounded M ineral 
King, but the valley itse lf remained under Forest Service jurisd iction, subject to the Serv ice 's multiple-use 
management.

In 1965 the Forest Service invited private companies to propose winter-sports resorts in Mineral K ing.
Walt D isney Enterprises won the agency's approval for a plan that would have jammed M ineral K ing with 
as many as 27 chair lifts, an ersatz alpine village, a huge underground parking garage, restaurants, and 
more: a total installation that the D isney master plan called the equivalent o f s ix  Squaw V a lleys. The plan 
envisioned more tan two m illion v isito rs to Mineral K ing each year, a level o f use that makes the far larger 
Yosemite Valley desperately overcrowded.

In the 1940s the Sierra Club had approved in principle a modest sk i resort in Mineral K ing. Such resorts 
were sm aller then, and the Club was trying to find suitable sites for a fast-growing sk i industry. Twenty 
years later, however, the Club found many features o f the D isney plan objectionable. F irst, it was too big. 
Second, it required upgrading the only road into the valley, a road that passes through Sequoia National 
Park. Th ird , it seemed a dubious proposition to devote so  much public land to the profit o f private 
enterprise. And fourth, Mineral King was designated a game refuge, and a giant resort was incompatible 
with the idea o f preserving w ild life . W hile the Club mounted a campaign to preserve the valley through 
legislative action, it also sought ways to halt the proposed development.

The Club asked the Forest Service to estimate the environmental effects o f the project; when the agency 
refused, the Club then asked the National Park Service to deny perm ission to improve the road through the 
park, again without su cce ss. Having run out of options, the Club filed suit. The district court issued an 
injunction that halted further work on the resort. The Forest Serv ice 's subsequent response was to ask the 
Court o f Appeals to d ism iss the case on grounds that the Club lacked standing lo sue: lo sing that legal 
round, the Club appealed to the Supreme Court.
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Setting ground rules for future environmental litigation, the Supreme Court handed the Sierra Club what 
might be called a friendly defeat: while the court rejected the C lub's complaint as failing to show the 
organization's standing to sue, Legal Defense Fund attorneys were allowed to rewrite it to address a new, 
broadened rule o f standing defined by the court. T h is  rule stated that while a party must be injured to file  
suit, the injury can be to recreational interests, rather than only to financial interests. T h is  new rule entered 
into the "common law" and opened the courts to environmental plaintiffs across the country. The door that 
had been sligh tly  opened in the Storm King case under a particular statue was now thrown wide open. The 
Club 's amended complaint detailed members' recreational use o f Mineral K ing and the harm they would 
suffer without court action.

By the time attorneys filed the amended complaint, the National Environmental Policy Act had become 
law, and the Club asked the court to order the Forest Service to prepare an environmental impact statement 
on the project. T h is  p rocess, which involves public hearings and sc ien tific  studies, increased the public's 
interest in the dispute. Sensing a profound change in the public's mood. D isney dropped its proposal, and 
in 1978 the grassroots legislative campaign bore fruit when Congress and President Carter added M ineral 
K ing  to Sequoia National Park.

In those early days the Legal Defense Fund represented the Sierra Club almost exclu sively . But as the 
organization grew and its attorneys branched out, they took on new clients from other corners o f the 
environmental community. W hile the Sierra Club remains a major client, Legal Defense Fund attorneys 
now represent dozens o f  other groups.

Over the years, the Legal Defense Fund has been involved in many o f the c la ssic  cases in environmental 
law, both setting legal precedents that can be followed across the nation, and complementing legislative 
and grassroots campaigns to preserve valuable areas. Among the most important cases are these:

Admiralty Island, Alaska
The object o f  Sierra Club and Legal Defense Fund efforts that continue to this day. Admiralty Island is  a 
million-acre paradise in the Pacific west o f Juneau known to the native T ling it as K o o i z - n o o w u o  the 
Fortress o f the Bears. A part o f the nation's largest national forest, the Tongass, the heavily forested island 
supports the w orld 's densest concentrations o f Alaskan brown bears and bald eagles, and vast numbers o f 
salmon, otters, trout, and other creatures.

But the Forest Serv ice had long been determined to see Adm iralty's hemlock and spruce clearcut, despite 
the destruction th is would wreak upon the majestic island 's w ild life  and Native peoples. When the Service 
ignored pleas from conservationists to halt an unprecedented 50-year timber harvest lease that would have 
left much o f Admiralty roaded and barren, the Sierra Club launched what eventually became a number o f 
incredibly com plex se rie s o f lawsuits and appeals. A s in the Mineral King case, the Admiralty litigation 
was begun by an attorney working directly for the Club (in this case Warren Matthews, now an Alaska 
Supreme Court Ju stice) and was later assumed by the Legal Defense Fund.

A lso  like the M ineral K ing  case, litigation helped persuade the corporation holding the lease to abandon 
the project. T h is  bought time while the Sierra Club and other groups waged a dramatic and long-running 
legislative campaign to protect Alaskan wild areas, including Admiralty. That campaign succeeded in 1980 
with the passage o f the Alaska National Interest Land Conservation Act, which granted w ilderness status to 
almost all o f the island; left out was Angoon, Admiralty's only settlement, and a controversial 23,040-acre
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area comprised o f three o f the island's most valuable watersheds. Legal Defense Fund attorneys continue 
battling to protect portions o f that area from clearcutting by the Shree Atika logging corporation.

Air Quality and the Colorado Plateau
The parks and wildlands o f the Colorado Plateau-Grand Canyon. Z ion , Canyonlands, and other areas-are 
famous for their expansive views. At the same time, developers have sought to build stripm ines, coal-fired 
powerplants, uranium m ines, and other projects that would spo il views and su lly  air quality across the 
entire region, parks and wildlands included.

Passage o f the first A ir Quality Ac* in 1967 committed the federal government to "protect and enhance" the 
nation's air. T o  implement the act, the National A ir Pollution Control Administration (N A PCA , an agency 
then within the Department o f Health, Education, and Welfare) decreed that in areas where the air was st ill 
relatively clean, like the Colorado Plateau, the federal government must undertake to "prevent significant 
deterioration" o f air quality. T h is  important provision o f the regulations is  abbreviated "P SD ."

In 1970, however, NAPCA was transferred to the new Environmental Protection Agency, and when the 
Clean A ir  Act was enacted by Congress that year, there was no exp licit reference to PSD . The EP A 's 
regulations to implement the new Clean A ir Act included provisions that would have allowed the dirtying 
o f clean air in most o f the country. On the Colorado Plateau, that would have meant polluted sk ie s from 
stripm ines, powerplants, and other projects, approval for which had been blocked in part by the PSD 
standards.

The Legal Defense Fund sued, arguing that the "protect and enhance" language in both clean air laws 
strongly implied the PSD requirement. A district court agreed, and so  did the Court o f Appeals and the 
Supreme Court (although neither wrote an opinion). When the Clean A ir Act was amended in 19 77 , 
Congress added PSD as an explicit provision o f the law. The PSD lawsuit helped protect air quality over 
the Colorado Plateau's parks and wildlands, while it aided in blocking developments that would have 
fouled land, water, and air throughout the region.

These are ju st two o f the cases in which the Sierra Club Legal Defense Fund has made a difference. There 
have been hundreds o f such lawsuits in the years since the organization hung out its sh ingle , and there w ill 
be many more.

Sierra Club members and other conservationists usually turn to litigation when ail other remedies are 
exhausted. Upon being contacted by o ffice rs o f a Club chapter considering a suit. Legal Defense Fund 
attorneys review the dispute to determine its prospects for su cce ss in court, whether it could set a precedent 
useful elsewhere, and if  a victory could be sustained politically. When a good case cannot be accepted 
owing to workload, the Legal Defense Fund attempts to find volunteer or rcduced-fce lawyers to help the 
chapter with its case.
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Back  to S ie r ra  C lu b  home page.

Sierra Club Legal Defense Fund, 180 Montgomery St., San T?rancisco, C A  94104, U SA . Telephone 
1-415-627-6700. E-m ail: san.francisco.scldfC^sierracluh.r

Sierra Club, 85 Second St., Second Floor, San Francisco, C A  94 10 5-3441, U SA . Telephone (4 15 ) 
977-5500 (voice), (4 15 ) 977-5799 (FA X ). Text written by Tom  Turner, 1989. Last updated 12  March 
1996.

I f  you  have p rob lem s o r  com m ents concerning our  VVT4W sendee, p lease send  e-m ail to: 
w ebm aster@ sierraclub .ori’

hllp://w w w .sierraclub.org/affiliated/scldf.htm l

http://www.sierniclub.org/affiiiated/scldf.lunil
http://www.sierraclub.org/affiliated/scldf.html



