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T o  follow is an A A T L  position paper o n  H B  146, scheduled for hearing o n  M o n d a y ,  

April 19, 1999. T h e  position paper is to provide information to y o u  regarding H B  146's 

impact.
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Position Paper on House BUI 146

Prepared by  Russell L. W i n n e r  

April 12, 1999

artist 7? S bj,,-W O u I d  limit ̂  liability of a n  operator o f a  c o m m ercial recreational

! T  r  Customcrs 18 *nJur© d or dies. T h e  customer w o u l d  b e  d e e m e d

S f i ?  ^ y  n ! ^ ,« ent*.a nd  ̂ 8  d a m a g e s  w o u l d  be reduced, to the extent that the 
inherent n s k 9  of  that activity w e r e  or should hav e  apparent to him.

T h e  bill is unwarranted special interest legislation. It is poorly drafted a nd will 

raise m o r e  questions than it answers. T h e  bill is unnecessary and should not be  enacted 

into law. W h a t  follows is a section-by-section analysis o f  the bill.

Purpose. T h e  stated purpose o f  the bill is to establish responsibilities o f  operators 

a n d  c o n s u m e r s  o f  c o m m e r c i a l  recreational activities, to decrease the uncertainty 

regarding legal responsibilities for injuries, and to encourage the continued availability o f  

businesses in this area. T h e  existing tort l a w  o f  Alaska, however, already governs 

liability in this area. U n d e r  existing law, an operator o f  a commercial recreational 

activity is liable only for its percentage of fault in causing the injury or death. T o  the 

extent that injury or death w a s  caused b y  the inherent risks o f  the activity, a n d  not b y  the 

fault o f  the operator, the operator is not liable under existing law.

Further, the tort l a w  o f  Alaska w a s  recently a m e n d e d  b y  enactment o f  a 

comp r e h e n s i v e  bill. It places caps o n  non- e c o n o m i c  d a m a g e s  and punitive damages. It 

allows fault to be  allocated to non-parties. It shortens the statute o f  limitation for suits for 

breach o f  express or implied contract. A n d  it requires minors, or their representatives, to 

bring suit sooner than w a s  required under prior law. There 19 n o  need for further 

restrictions o n  the liability o f  c o m m e r c i a l  recreational operators. In fact, such legislation 

w o u l d  be  subject to challenge as unconstitutional special interest litigation. Turner 

Construction C o m p a n y .  Inc. v . Scales. 7 5 2 P . 2 d  4 6 7  (Alaska 1988)

T h e  proposed legislation is not necessary to encourage the continued availability 

o f  businesses that offer c o m m e r c i a l  recreational activities to the public. W e  are not 

a w a r e  that operators are being driven out of  business as a result of  litigation over injuries 

or death. In fact, there is very little litigation in this area. In the event o f  injury or death, 

however, the m o s t  prudent protection for an operator is insurance. S u c h  insurance has 

not b e c o m e  unavailable or significantly m o r e  expensive. Further, enactment of  this bill 

w o u l d  hav e  n o  effect o n  p r e m i u m  rates. M o s t  insurance c o m p a n i e s  set their rates o n  a 

regional basis, not o n  a state-by-state basis. Finally, if the legislature wishes to 

encourage co m m e r c i a l  recreational businesses in Alaska, it s e e m s  counterproductive to
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tell members of the public that they are contributorily negligent just by choosing to be a 
customer of such a business.

of riflk<- The biH « « « that participation in a commercial
actmty constitutes acceptance of the inherent risks of the activity that are or 

should be apparent to an ordinarily prudent person. This, however, is unnecessary, as it 
would be the case under the existing tort law.

Contributory negligence. The bill states that customer’s participation in a 
commercial recreational activity will be deemed contributory negligent to the extent that 
his injuries or death were cased by the inherent risks of that activity. It is, however, in 
appropriate to say this constitutes contributory negligence on the part of the customer 
Instead, as is true under the existing tort law, the inherent risks of the activity should be 
taken into account when allocating fault to all persons, including the customer. Again, 
does Alaska really want to he known as the State where tourists are statutorily defined as 
being contnbutorily negligent merely by participating in commercial recreational activity 
in the State.

Responsibilities of participants. The bill sets out five responsibilities of 
consumers of commercial recreational activities. Items 2 through 5 are unnecessary, os 
they would be considered anyway under the existing tort law in allocating fault. Item 1 is 
confusing: It requires the consumer to "learn about and expressly accept the risks of the 
activities." From whom iB she to learn about this? From the operator? What if the 
operator doesn’t tell her? What other source is she supposed to consult? What if she 
doesn’t learn about these risks from another source? H o w  is she to expressly accept these 
risks?Cln writing?, What if she does not? And what risks are we talking about, anyway? 
The inherent risk^which should be apparent to an ordinarily prudent person, or other non- 
obvious risks?

Responsibilities of operators of commercial recreational activities. The bill 
also sets out certain responsibilities of operators. One is to explain to participants the 
“fundamental inherent risks of the commercial recreational activity.” Again, this is 
confusing. Does the operator also have to explain the non-obvious risks? Are these the 
same risks the customer is required to learn about? What if the operator does not explain 
the risks that give rise to an injury or death? Must these be explained in writing? If not, 
how does the operator prove it explained these risks? What if the customer disputes that 
the operator explained the risks? What if the customer has died? Does the fact or 
adequacy of the operator’s explanation affect the contributory negligence of the customer 
in participating in the activity?

This section also requires that the operator ensure the proper training of its 
employees, that its equipment and facilities arc in good repair, and that it acts in a 
reasonably safe and competent manner. This is unnecessary as these factors would be 
taken into account in allocating fault under the existing tort law. Again, what is the effect 
under the proposed legislation if the operator does not do these things? Does it affect the 
contributory fault of the customer?
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It is instructive to compare this bill with the Alaska statutos dealing with the 
liability of sld operators, AS 05.45. There, a ski operator is entitled to the statutory shield 
of liability only if it complies with the specific, detailed, mandatory duties set out in that 
statute. In contrast, an operator's duties under this proposed legislation are only 
generally worded and the bill is silent on the consequences of the operator's failure to 
comply with those duties.

Definitions. The bill defines recreational activity as “an outdoor activity 
undertaken for the purpose of exercise, education, relaxation, pleasure, or sport or as a 
hobby." This definition is so bread and ambiguous as to invite litigation over it‘ 
meaning.

What is not defined is “inherent risk of a commercial recreational activity."
When will it be defined? When the customer engages the operator? During litigation? 
W h o  defines it? What if the operator tries to define it too broadly, say in a consent form 
signed by the customer? For example, the inherent risks cf white-water rafting should 
not include drowning in cold water if the proximate cause of the death is the negligent 
maintenance or operation of the raft by the operator. Yet, if the operator defines the 
inherent risk of white-water rafting to include simply “drowning in cold water, the victim 
of a negligent operator may have no remedy.

For the above reasons, H B  146 should not become the law of Alaska.



OFFERED IN THE HOUSE 
TO: CSHB 146 (L&C)

AMENDMENT ^
BY Representative Croft

1. Page 3, line 9 
Insert
Sec. 05.50.060

“A person who operates a business that offers a commercial recreational 
activity and violates a requirement of this chapter is negligent and civilly 
liable to the extent the violation causes injury to a person or damage to 
property.”
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HB 146 - An Act relating to civil liability for commercial recreational activities

Sponsor Statement

One of Alaska's major draws is outdoor adventure and recreation which carries some 
level of inherent risk for participants. Many businesses, the majority of which are small, 
offer commercial recreational activities to the public such as river rafting, guided hiking, 
kayaking, snowboarding and sport fishing, to name a few. HB 146 has been introduced 
to establish the responsibilities of commercial recreation businesses and the 
responsibilities of persons who elect to participate in recreational activities. It addresses 
specific guidelines operators and participants must follow to minimize the possibility of 
accidents. Commercial businesses are still responsible for meeting safety standards and 
providing trained and competent personnel, as outlined in Section 05.50.040.
The legislation will decrease uncertainties regarding the legal responsibilities for injuries 
and encourage the continued viability of responsible businesses that offer commercial 
recreational activities to the public. Existing legal uncertainties have resulted in high 
liability insurance costs which are prohibitive, especially for smaller businesses. This bill 
will help avoid unfair and unreasonable claims that make it increasingly difficult to 
provide recreational and outdoor activities that are synonymous with Alaska lifestyles 
and visitor expectations.



Section 1:

Section 2:

Section 3:

Section 4:

A l a s k a  S t a t e  L e g i s l a t u r e

H o u se  o f R e p re se n ta t iv e s

HB 146 
SECTIONAL ANALYSIS

T h i s  establishes t he p u r p o s e  o f  t he bill, w h i c h  is to d e c r e a s e  legal 

u n c e r t a i n t y  r e g a r d i n g  liability for injuries that result f r o m  

participation in c o m m e r c i a l  recreational activities.

It is also the p u r p o s e  o f  this act to e n c o u r a g e  t he c o n t i n u e d  

availability of b u s i n e s s e s  that offer c o m m e r c i a l  recreational 

activities to the public.

T h i s  section a m e n d s  a c h a p t e r  to A S  0 5  w h i c h  sets forth g u i d e l i n e s  

w h i c h  i n c l u d e  a c c e p t a n c e  of i n h e r e n t  risks, c o n t r i b u t o r y  

n e g l i g e n c e ,  responsibilities of participants, responsibilities of  

o p e r a t o r s  of  c o m m e r c i a l  recreational activities, interactions w i t h  

o t h e r  l a w s  a n d  lastly, the definitions for certain t e r m s  in all o f  the 

a b o v e .

T h i s  section d e f i n e s  the act as a p p l i c a b l e  to acts o r  o m i s s i o n s  that 

o c c u r  after the effective d a t e  of  this act.

T h i s  is the e n a b l i n g  p o r t i o n  of  the bill.

Alaska State Capitol, Room 108 • Juneau, Alaska 99801 
(907) 465-3744 phone • (907) 465-2273 fax
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IN THE LEGISLATURE OF THE STATE OF ALASKA
TWENTY-FIRST LEGISLATURE - FIRST SESSION 

BY REPRESENTATIVE K O TT  

In troduced : 3/19/99
R eferred : L abo r and Commerce, Ju d ic ia ry

A BILL 
FOR AN ACT ENTITLED

1 "An Act relating to civil liability Tor commercial recreational activities; and
2 providing for an effective date."

3 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

4 * Section 1. PURPOSE. It is the purpose of this Act to establish the responsibilities of
5 persons who operate commercial recreational activities and persons who participate in those
6 recreational activities and to decrease uncertainty regarding the legal responsibility for injuries
7 that result from participation in commercial recreational activities. It is also the purpose of
8 this Act to encourage the continued availability of businesses that offer commercial
9 recreational activities to the public.

10 * Sec. 2. AS 05 is amended by adding a new chapter to read:
11 Chapter 50. Civil Liability for Commercial
12 Recreational Activities.
13 Sec. 05.50.010. Acceptance of inherent risks. Participation in a commercial
14 recreational activity constitutes acceptance of the inherent risks of the commercial

H O U S E  B IL L  N O . 146

HB0146a -1-
N e w  T e x t .  U n d e r l i n e d  ( D E L E T E D  T E X T  B R A C K E T E D )
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recreational activity that are or should be apparent to an ordinarily prudent person.
Sec. 05.50.020. Contributory negligence, (a) A person who accepts an 

inherent risk of a commercial recreational activity as described in AS 05.50.010 is 
contributorily negligent to the extent that the inherent risk causes injury, death, or 
property damage.

(b) In an action seeking to recover damages for injury or death to a person or 
harm to property resulting from an inherent risk of a commercial recreational activity, 
compensatory damages shall be reduced for contributory negligence as provided under 
AS 09.17.060.

Sec. 05.50.030. Responsibilities of participants. A participant in a 
commercial recreational activity has the responsibility to

(1) learn about and expressly accept the risks of the activities;
(2) act within the limits of the person’s abilities;
(3) heed all warnings regarding participation in the commercial 

recreational activity;
(4) maintain control of the participant’s person, the participant’s 

children, and any equipment, devices, or animals the participant is using;
(5) refrain from acting in a manner that may cause or contribute to 

injury of the participant or another person.
Sec. 05.50.040. Responsibilities of operators of commercial recreational 

activities. A person who operates a business that offers a commercial recreational 
activity shall

(1) explain to a participant
(A) the fundamental inherent risks of the commercial 

recreational activity; and
(B) the skills or equipment required to participate in the 

commercial recreational activity that are not apparent to an inexperienced 
participant;

(2) require that employees who are responsible for assisting participants 
in the actual performance of a commercial recreational activity have training in basic 
first aid and cardiopulmonary resuscitation and explain to those employees how to use

1-LS0701\A
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emergency medical services available in the area;
(3) maintain recreational equipment and facilities in good repair;
(4) provide trained and competent personnel; and
(5) act in a reasonably safe and competent manner.

Sec. 05.50.050. Interaction with other laws. This chapter does not affect the 
immunity of an owner of unimproved land under AS 09.65.200 or of a ski area 
operator under AS 05.45.

Sec. 05.50.100. Definitions. In this chapter,
(1) "children" means persons under 18 years of age;
(2) "commercial recreational activity" means a recreational activity for 

which the participants pay compensation;
(3) "recreational activity" means an outdoor activity undertaken for the 

purpose of exercise, education, relaxation, pleasure, sport, or as a hobby.
* Sec. 3. This Act applies to acts or omissions that occur on or after the effective date of 

this Act.
* Sec. 4. This Act takes effect July 1, 1999.

1-LS0701VA
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STATE OF ALASKA

1999 LEG IS LA T IV E  SESSION

F I S C A L  N O T E

B IL L  NO . HB 146

Revision Date ______________________________________________Dept. Affected A laska Court System
Title Civil liability for commercial recreational_________ BRU Alaska C ourt System
________________ activities______________________________________Component Tria l Courts___________
Sponsor Rep, Pete Kott________________________________  _______________________
Requester House Labor and Commerce___________________ Component Serial No. 769

E x p e n d i tu r e s /R e v e n u e s _________________  ( T h o u s a n d s  o f  D o l l a r s )

OPERATING EXPENDITURES FY 2000 FY 2001 FY 2002 FY 2003 FY 2004 FY 2005
Personal Services 
Travel 
Contractual 
Supplies 
Equipment 
Land & Structures 
Grants & Claims 
Miscellaneous

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES

CHANGE IN REVENUES ( )

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts 
1037 GF/Mental Health 
Other (Specify Type)

0.0 0.0 0.0 0.0 0.0 0.0
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ALASKA V IS ITO RS ASSOCIATION
1999 S T A T E  L E G I S L A T I V E  P R I O R I T I E S

The A laska Visitors A ssociation (AVA) is a statewide, private, non-profit trade association represen ting the  com m on  
interests o f A laska’s tourism  industry. N early 92 percen t o f AVA s 650-plus m embers are small A laskan businesses. 
Collectively, they encompass all sectors o f travel and tourism  and employ m ore than 25.COO A laskans.

The visitor industry is one o f the most significant industries in Alaska, providing one in eight private-sector jobs. AVA 
urges the  Alaska State Legislature and Adm inistration to  dem onstrate their com m itm ent to  help ing tourism  realize its full 
potential as an employer and con tribu to r to  the sta te’s economy. The following arc priorities in accom plishing this goal.

Enact legislation that will help Alaska regain its competitive position as a visitor destination and 
consolidate statewide tourism organizations
Last year the Legislature approved an industry-led plan to  increase p rivate-sector con tribu tions and conso lidate th e  A laska 
Tourism  M arketing Council (ATMC), the Alaska V isitors A ssociation (AVA), and the m arketing functions o f  the  State 
D ivision o t T ourism  into a single non-p ro fit entity. H owever, the bill failed to receive final concu rrence befo re the 
session ended. This year, AVA again supports passage o f legislation provided that a l l  marketing functions are o ffe red  in a 
fee-for-service contract w ith the state, as called for in the plan. T o  do otherw ise will leave th e  industry  unable to  raise the 
required funds.

State funding for toun sm  p rom otions in A laska has declined by 60 percent over the last decade, d ropp ing  the  s ta te from  
7th place in state spending in 1989 to  27th in 1998; this decrease in funding corresponds w ith a d rop  in .Alaska’s annual 
rate o f v isito r grow th from  13 percent to  less than 6 percent. By increasing private-sector con tribu tions to  S6 miilion 
through pav-to-plav program s and increased contribu tions from  businesses, communities, and cruise com panies, the  p lan 
will help re tu rn  Alaska's tou rism  marketing to  a more competitive posidon. A transition team  w ith representatives from  
ATMC, AVA, AW RTA, and th e  D epartm en t o f C om m erce has already begun work to  se-' up  the new  non -p ro fit 
o rganization should legislation be enacted.

Continue to provide core funding for destination marketing
Under the N ew  M illennium  Plan, the industry proposes increasing private-sector funds while gradually decreasing state 
general fund partic ipation. W hile the industry recognizes tha t overall state funding may decrease in the  face o f budget 
shortfalls, AVA believes the  sta te has a vested interest in maintaining core funding for tourism  marketing:

• T he industry ’s direct con tribu tions to  governm ent (more than $124 million in txxes ar i fees to  s ta te and 
local governments) dem onstra te  tha t funds spen t on tounsm  p rom otion  are a long-cerm investm en t tha t will 
com e back to  the state in increasing amounts.

• T he state will ultimately save m oney through lower unemploym ent and decreased s ta te social services 
expenditures.

• T he state needs to  help level the playmg field as Alaska com petes wuh o th e r states and  coun tries w ho  arc 
spending m illions o f general fund dollars.

• Nearly everyone benefits from  tourism , although not everyone pays. F rom  gas s ta tions and florists to  
construction  companies and caterers, businesses tha t may not con tribu te to  tourism  funding still p ro fit from  
the money visitors inject in to A laska’s economy.

The en tire state gains by being able to  com pete with o th e r destinations, creating a healthier econom y w ith g reater 
numbers o f people employed. As businesses -  even those no t generally mewed as tourism -rela ted -  benefit from  the 
dollars visitors put into A laska's economy, the  industry maintains that the state has a responsib ility to  assist the  tourism  
industry w ith the financial burden o f m arketing a product w hich benefits all Alaskans. T he N ew  M illennium  Plan calls for 
phasing in a decrease in state funding by 25 percent over th ree years, reducing the s ta te ’s cu rren t general fund 
con tribu tion  trom  S3.3 million in FYOC to  S5.0 -  FYQ1. $4.5 -  FYC2. and S4.C thereafter. Conversely, the priva te sec to r's 
con tribu tion  would increase by 3C0 percent, wuh a target ol S6 million bv FYC3. The base-level funding w ou ld  be in the 
rorm  o f a fee-for-service con tract w ith the state.
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Enact legislation to reform recreation liability laws
AVA con tinues to  support passage o f legislation to decrease legal uncertainties for comm ercial recreation  businesses and  
to acknow ledge som e level o f  inheren t risk on the p a rt o f  those participating in recreational activities. O n e  o f -Alaska’s 
major v isitor draw s is o u td o o r adventure, yet high liability insurance costs are prohibitive, especially for smalleT businesses 
offering comm ercial recreation opportun ities. R ecreational liability reform  legislation shou ld  also include indem nifica tion  
for private landow ners w ho  allow a public trail across the ir property. Alaska is the on ly s ta te in America th a t does no t 
provide th is indemnification .

Implement a two-year Alaska Marine Highway schedule
AVA suppo rts changes tha t will allow the Alaska M arine H ighway System to  im plem ent a tw o-year ferrv schedule. 
According to  the  AMHS, the  cu rren t legislative funding cycle prevents this. V isitor use o f th e  fcrrv system  is th e  p rim ary 
revenue genera to r fo r the Alaska M arine H ighway System, yet the lack o f  a two-year schedule significantly inhibits 
advance sales and bookings and prevents appreciable increases in revenues. W hen attracting  visitors, A laska must 
com pete w ith  adven tu re tou rs to  places around the world in bo th  cost and qualicy. Surveys show  60 pe rcen t o f visitors 
com ing to  A laska sta rt the ir p lanning six to  12 m on th s p rio r to departure. Tourism  op era to rs have to  p repare business 
plans, m ane itinerary  decisions, and develop and distribu te brochures m arketing their p ro duc ts  in advance o f  client 
bookings. U nd e r the  cu rren t planning cycle, businesses and  communities are unable to  m ake these advance prepara tions.

Increase access to public lands
Alaska is largely com posed  o f public lands, making access critical to  tourism  activiues w ith in  the  state. T h e  public has a 
desire to  engage in a variety o f o u td o o r activities o n  these lands, although there is trem endous p ressu re to  restric t further 
access to  public lands for commercial use o f any kind. T h e  tourism  industry provides an o ppo rtu n ity  for peop le to  
participate in guided o u td o o r experiences they m ight no t b e  able to  enjoy on  their ow n and  in a m ann e r chat has a 
relatively low  impact on the la n d  While AVA appreciates th e  initial efforts o f the  Alaska L and M anagers F o rum  in 
focusing o n  to u rism /pub lic  land issues such as perm itting , th e  association encourages the Legislature to  p rom o te  use o f 
public lands for tou rism  and require public agencies to  include tourism  com ponen ts in all gove rnm en t and  public 
planning docum en ts.

Address important capital budge! projects
Adequate in frastruc tu re is crucial to  all o f A laska’s basic industries. T he association suppo rts  the  con cep t o f  a fuel tax 
with revenues ded icated to  a highway maintenance fund  and  the creation o f a p roposed  s u i t  h ighw ay system  funding 
category. AVA has also identified these transpo rta tion  p ro jects as top  priorities:

• P c te rsv ille  R o a d  rehabilitation and ex tension to  Tokositna and construc tion  o f  a v isito r facility 
. • D e n a li H ig h w ay  hard surfacing
• M cC a r th y  R o ad  hard surfacing and wayside construction
• A la sk a  M a rin e  H ig h w a y ’s continued Lynn Canal day boat service and fleet-w ide vessel m ain tenance and 

safety im provem ents
• P a rk s  H ig h w ay  and D en a li N a t io n a l P a rk  G a tew ay  road and pedestrian im provem en ts
• T a y lo r  H ig h w ay  reconstruction and  T o p  o f  th e  W orld  H ighw ay  im provem ents from  T ed in  Junc tion  to 

ja c k  W ade Junc tion
• Im plem en ta tion  o f the S o u th e a s t A la sk a  T ra n s p o r ta t io n  P lan
• Statew ide system  o f re s t a n d  in fo rm a tio n  s to p s
• S tatew ide system  o f sn ow  m a c h in e  tra ils  utilizing snow  machine registration fees for trail d eve lopm en t
• H a tc h e r  P a ss  road  im provem ents and driving loop through Willow

Maintain State Park funding
A V A  s u p p o r t s  th e  g o v e r n o r ’s  b u d g e t fo r S ta te  P a rk s . A l th o u g h  p a rk s  a re  u tiliz ed  by  30 p e r c e n t  o f  r e s id e n t s ,  ih e v  a re  a lso  
im p o r ta n t  a t t r a c t io n s  to  .A laska’s v is ito rs .

ALASKA VISITORS ASSOCIATION 
me: 907-561-5733 □  lax: 9C7-561-5727
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Requester

Rep. Pete Kott
House Labor and Commerce

Expenditu r e s / R e v e n u e s

Component Serial No. 

(T hou sand s o f  Dollars)

769

OPERATING EXPENDITURES FY 2000 FY 2001 FY 2002 FY 2003 FY 2004 FY 2005
Personal Services 
Travel 
Contractual 
Supplies 
Equipment 
Land & Structures 
Grants & Claims 
Miscellaneous

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES

CHANGE IN REVENUES (

FUND SOURCE__________________________________________________ (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts 
1037 GF/Mental Health 
Other (Specify Type)

0.0 0.0 0.0 0.0 0.0 0.0

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estimate o f any cu rren t year (FY99) cost: None
POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separate page if necessary)
No fiscal impact anticipated.
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Prepared by: 
Agency

Approved by: 
Agency

Doug Wooliver. A dm in is tra tiv e , 
A laska Court System

Stephanie J. Cole, Adm in is tr 
A laska Court System
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Phone:
Date/Time:

Date
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