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C S  F O R  H O U S E  BILL NO. 135( )

IN T H E  LEGISLATURE O F  T H E  STA1E O F  A L A S K A  

TWENTY-FIRST LEGISLATURE - FIRST SESSION

BY

Offered:
R eferred :

S p o n so rs ) : REPRESENTATIVE  KOTT

A  BILL 

F O R  A N  A C T  E N T I T L E D  

'An Act relating to use of eavesdropping and recording devices by peace 

officers."

B E  IT E N A C T E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

* Section 1. FINDINGS A N D  INTENT, (a) The legislature finds that, in State v. Glass, 

583 P.2d 872 (Alaska 1978), the Alaska Supreme Court held that a peace officer must obtain 

a warrant from a judicial officer before monitoring or recording a conversation between an 

informant and a person being investigated for having committed a crime. In its decision, 

however, the court acknowledged the possibility of an exception to the warrant requirement 

under certain circumstances. Glass, supra, at 881, n. 34. The legislature finds that the safety 

of peace officers conducting undercover investigations is such a circumstance.

(b) The legislature finds that, in 1978, undercover peace officers rarely encountered 

suspects armed with a firearm. Howevc, in the ensuing years, the investigation of certain 

:rimes, particularly drug offenses, has become much more hazardous to peace officers. Drug 

dealers are usually armed.
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(c) The legislature finds that it is not always possible to obtain a warrant to monitor 
a conversation during the beginning phases of an investigation. An officer may have 
suspicions that do not rise to the level of probable cause, the standard for obtaining a warrant. 
In order to collect sufficient evidence to obtain a warrant, the officer may have to go 
undercover, thereby creating risk of harm to that officer. Currently, peace officers are often 
required to perform undercover investigations of drug offenses and other crimes without 
adequate backup protection from fellow officers, and in situations where the persons being 
investigated are commonly armed with firearms.

(d) The legislature finds that by prohibiting the recording of monitored conversations 
and prohibiting the testimony of the monitoring officer regarding the fact that the monitoring 
occurred or the content of the monitored conversation, the intrusion on an individual's privacy 
is minor. This minimal intrusion to protect the safety and lives of peace officers is one that 
society acknowledges is reasonable.

(e) It is the intent of this legislation to allow peace officers investigating a crime or 
making an arrest to wear monitoring devices, so that back-up law enforcement may monitor 
the investigation and, if a dangerous situation arises, provide help and protection to the 
undercover officer.

* Sec. 2. AS 09.65 is amended by adding a new section to read:
Sec. 09.65.215. Immunity of peace officer for use of body wire 

eavesdropping device, (a) A peace officer who intercepts an oral communication by 
use of an electronic, mechanical, or other eavesdropping device that is concealed on 
or carried on the person of the peace officer and that transmits that oral communication 
by means of radio to a receiving unit that is monitored by other peace officers, or who 
monitors the receiving unit, is not liable for damages to a person whose oral 
communication is intercepted if

(1) the interception and monitoring occurs
(A) during the investigation of a crime or the arrest of a person

for a crime;
(B) for the purpose of ensuring the safety of the peace officer 

conducting the investigation or making the arrest;
(2) the peace officer who intercepts the oral communication is a party
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to the communication; and
(3) the communication intercepted is not recorded.

(b) In this section,
(1) "intercept" has the meaning given in AS 42.20.390;
(2) "oral communication" has the meaning given in AS 42.20.390;
(3) "peace officer" has the meaning given in AS 11.81.900(b).

* Sec. 3. AS 12.37 is amended by adding a new section to read;
Article 3A. Police Use of Body Wires.

Sec. 12.37.400. Police use of body wire. A peace officer may intercept an 
oral communication by use of an electronic, mechanical, or other eavesdropping device 
that is concealed on or carried on the person of the peace officer and that transmits 
that oral communication by means of radio to a receiving unit that is monitored by 
other peace officers, if

(1) the interception and monitoring occurs
(A) during the investigation of a crime or the arrest of a person 

for a crime; and
(B) for the purpose of ensuring the safety of the peace officer 

conducting the investigation or making the arrest;
(2) the peace officer intercepting the conversation is a party to the oral 

communication and has consented to the interception; and
(3) the communication intercepted is not recorded.

(b) A peace officer monitoring a receiving unit under (a) of this section is not 
competent to testify in a criminal proceeding involving a party to the oral 
communication about the contents of the oral communication that was intercepted or 
the fact that the communication occurred.

* Sec. 4. AS 42.20.320(a) is amended to read;
(a) The following activities are exempt from the provisions of AS 42.20.300 

and 42.20.310:
(1) listening to a radio or wireless communications of any sort where 

the same are publicly made;
(2) hearing conversation when heard by employees of a common carrier
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by wire incidental to the normal course of their employment in the operation, 
maintenance, or repair of the equipment of the common carrier by wire, provided the 
information obtained is not used or divulged in any manner by the hearer;

(3) a broadcast by radio or other means whether it is a live broadcast 
or recorded for the purpose of later broadcasts of any function where the public is in 
attendance and the conversations that are overheard are incidental to the main purpose 
for which the broadcast is then being made;

(4) recording or listening with the aid of any device to an emergency 
communication m' de in the normal course of operations by a federal, state, or local 
law enforcement agency or institutions dealing in emergency services, including 
hospitals, clinics, ambulance services, fire fighting agencies, a public utility emergency 
repair facility, civilian defense establishment, or military installations;

(5) inadvertent interception of telephone conversations over party lines;
(6) a peace officer, or a person acting at. the direction or request of a 

peace officer, engaging in conduct authorized by or under AS 12.37;
(7) interception, listening, or recording of communications by a peace 

officer, or a person acting under the direction or request of a peace officer, in an 
emergency where the communications are received from a device that intercepts the 
communications of a person

(A) barricaded and not exiting or surrendering at the direction 
or request of a peace officer, in circumstances where there is an imminent risk 
of harm to life or property;

(B) holding another perse n hostage; or
(C) threatening the imminent illegal use of an explosive;

(8) the interception by a peace officer of an oral communication by 

use of an electronic, mechanical, or other eavesdropping device that is concealed 

on or carried on the person of the peace officer and that transmits that oral 

communication bv means of radio to a receiving unit that is monitored by other 

peace officers, if

(A) the interception and monitoring occurs

(i) during the investigation of a crime or the arrest
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of a person for a crime: and

(ii) for the purpose of ensuring the safety of the 

peace officer conducting the investigation or making the arrest: and

(B) the peace officer who intercepts the oral communication 

is a party to the communication and has consented to the interception: and

(C) the communication intercepted is not recorded.
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CS FOR HOUSE HILL NO. 135( )
IN THE LEGISLATURE OF THE STATE OF ALASKA 
TWENTY-FIRST LEGISLATURE - FIRST SESSION

BY

O ffered :
Referred :

S p o n so rs ) : REPRESENTATIVE KOTT

A BILL 
FOR AN ACT ENTITLED 

"An Act relating to use of eavesdropping and recording devices by peace 
officers."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 09.65 is amended by adding a new section to read:
Sec. 09.65.215. Immunity of peace officer for use of body wire 

eavesdropping device, (a) A peace officer who intercepts an oral communication by 
use of an electronic, mechanical, or other eavesdropping device that is concealed on 
or carried on the person of the peace officer and that transmits that oral communication 
by means of radio to a receiving unit that is monitored by other peace officers, or who 
monitors the receiving unit, is not liable for damages to a person whose oral 
communication is intercepted if

(1) the interception and monitoring occurs
(A) during the investigation of a crime or the arrest of a person

for a crime;
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(B) for the purpose of ensuring the safety of the peace officer 
conducting the investigation or making the arrest;

(2) the peace officer who intercepts the oral communication is a party 
to the communication; and

(3) the communication intercepted is not recorded.
(b) In this section,

(1) "intercept" has the meaning given in AS 42.20.390;
(2) "oral communication" has the meaning given in AS 42.20.390;
(3) "peace officer" has the meaning given in AS 11.81.900(b).

* Sec. 2. AS 12.37 is amended by adding a new section to read:
Article 3A. Police Use of Body Wires.

Sec. 12.37.400. Police use of body wire. A peace officer may intercept an 
oral communication by use of an electronic, mechanical, or other eavesdropping device 
that is concealed on or carried on the person of the peace officer and that transmits 
that oral communication by means of radio to a receiving unit that is monitored by 
other peace officers, if

(1) the interception and monitoring occurs
(A) during the investigation of a crime or the arrest of a person 

for a crime; and
(B) for the puqxise of ensuring the safety of the peace officer 

conducting the investigation or making the arrest;
— (2) the peace officer intercepting the conversation is a party to the oral

communication and has consented to the interception; and
(3) the communication intercepted is not recorded.

(b) A peace officer monitoring a receiving unit under (a) of this section is not 
competent to testify in a criminal proceeding involving a parly to the oral 
communication about the contents of the oral communication that was intercepted or 
the fact that the communication occurred.

* Sec. 3. AS 42.20.320(a) is amended to read:
(a) The following activities are exempt from the provisions of AS 42.20.300 

and 42.20.310:
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(1) listening to a radio or wireless communications of any sort where
the same are publicly made;

(2) hearing conversation when heard by employees of a common carrier 
by wire incidental to the normal course of their employment in the operation,
maintenance, or repair of the equipment of the common carrier by wire, provided the
information obtained is not used or divulged in any manner by the hearer;

(3) a broadcast by radio or other means whether it is a live broadcast 
or recorded for the purpose of later broadcasts of any function where the public is in 
attendance and the conversations that are overheard are incidental to the main purpose 
for which the broadcast is then being made;

(4) recording or listening with the aid of any device to an emergency 
communication made in the normal course of operations by a federal, state, or local 
law enforcement agency or institutions dealing in emergency services, including 
hospitals, clinics, ambulance services, fire fighting agencies, a public utility emergency 
repair facility, civilian defense establishment, or military installations;

(5) inadvertent interception of telephone conversations over party lines;
(6) a peace officer, or a person rcting at the direction or request of a 

peace officer, engaging in conduct authorized by or under AS 12.37;
(7) interception, listening, or recording of communications by a peace 

officer, or a person acting under the direction or request of a peace officer, in an 
emergency where the communications are received from a device that intercepts the 
communications of a person

(A) barricaded and not exiting or surrendering at the direction 
or request of a peace officer, in circumstances where there is an imminent risk 
of harm to life or property;

(B) holding another person hostage; or
(C) threatening the imminent illegal use of an explosive!

(8) the interception by a peace officer of an oral communication by 

use of an electronic, mechanical, or other eavesdropping device that is concealed 

on or carried on the person of the peace officer and that transmits that oral 

communication by means of radio to a receiving unit that is monitored by other
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peace officers, if

(A) the interception and monitoring occurs

(i) during the investigation of a crime or the arrest 

of a person for a crime; and

(ii) for the purpose of ensuring the safety of the 

peace officer conducting the investigation or making the arrest: and

(B) the peace officer who intercepts the oral communication 

is a party to the communication and has consented to the interception; anti

(C) the communication intercepted is not recorded.
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M emorandum

Date: April 27, 1999
To: Jerry Luckhaupl

Legislative Legal and Research Services
From: Patrick Harman

Representative Pe'le Kott’s Office
Subject: HB 135 Findings
Please add a new section to HB 135 regarding Findings. Below is my cut at Findings:

Social changes have occurred since the Glass decision was made.
Illegal drugs are now a major social issue.
When making arrests of drug dealers, the drug dealers are usually armed.
Police officer safety is of concern to the citizen's of Alaska 
Monitoring undercover conversations will greatly enhance officer safety.

Attached are Annie Carpeneti's Findings, between our input and your thoughts we should 
have something that can assist any appeal of this bill.
If you have any questions call me at 6841.

R e p r e s e n t a t i v e  P e t e  K o t t
JUNEAU OFFICE (907) 465-3777 TOLL FREE 1-800-861-KOTT(5688) FAX (907) 465-2819 

E A G L E  RIVER OFFICE (907) 694-8944 FAX (907) 694-8945 E-MAIL: represenlalive_pele_koll@legis.stale.ak.us

? r

mailto:represenlalive_pele_koll@legis.stale.ak.us


In State v. Glass. 583 P. 2d 872 (Alaska 1978), the Alaska Supreme Court held that 
peace officers must obtain a warrant from a judicial officer before monitoring or recording a 
conversation between an informant and a person being investigated for having committed a 
crime. In its decision, however, the court acknowledged the possibility of an exception to the 
warrant requirement under certain circumstances. Glass at footnote 34. We find that the 
safety of peace officers conducting undercover investigations is such a circumstance.

In 1978, undercover peace officers rarely encountered suspects armed with a firearm. 
However, in the ensuing years, the investigation of certain crimes, particularly drug offenses, 
has become much more hazardous to peace officers.

It is not always possible to obtain a warrant to monitor a conversation during the 
beginning phases of an investigation. An officer may have suspicions that do not rise to the 
level of probable cause, the standard for obtaining a warrant. In order to collect sufficient 
evidence to obtain a warrant, the officer may have to go undercover, thereby creating a risk of 
harm to himself or herself. Currently, peace officers are often required to perform undercover 
investigations of drug offenses and other crimes without adequate backup protection from 
fellow officers, and in situations where the persons being investigated are commonly armed 
with firearms.

This legislation is intended to allow peace officers investigating a crime or making an 
arrest to wear monitoring devices, so that back-up law enforcement may monitor the 
investigation and, if a dangerous situation arises, provide help and protection to the 
undercover officer.



By prohibiting the recording of the monitored conversations, and prohibiting the 
testimony of the monitoring officer regarding the fact that the monitoring occurred or the 
content of the monitored conversation, the intrusion on an individual’s privacy is minor. This 
minimal intrusion to protect the safety and lives of peace officers is one that society 
acknowledges is reasonable.



STATE v. PAGE
Cite as 9 1 !  P.2<1 S13 (A la sk a  A pp . 1996 )

Alaska  5 1 3

workers over until they can resume employ­
ment; these benefits are paid contingent on 
the employee’s participation in the develop­
m ent and execution of a reemployment plan. 
S e e  AS 23.30.041 (g)-(n). The sta tu te makes 
it clear th a t the legislature intended these 
plans to include employee contact with the 
rehabilitation specialist, and an opportunity 
for the employer to monitor the employee’s 
compliance with the plan. S e e  AS 
23.30.041(n). Although we do not hold th a t 
payment of reemployment benefits to claim­
ants resid ing out of sta te is inappropriate, we 
believe th a t these provisions indicate a pref­
erence for residence in Alaska while the em­
ployee is partic ipating in the plan.

I f  we were to hold tha t claimants residing 
out of s ta te  could collect reemployment bene­
fits despite an employer's offer of employ­
ment in Alaska, some claimants may seek to 
avoid the application of th a t provision by 
leaving the sta te . Such opportunism would 
increase the  cost to employers of the work­
ers’ compensation scheme, an outcome con­
tra ry  to the legislature’s s ta ted  desire to 
control costs and workers’ compensation p re­
miums. S e e  W i l l i a m s  v .  S t a t e ,  D e p t .  o f  R e v ­

e n u e ,  895 P.2d 99, 104 (Alaska 1995) (‘‘[T]he 
Act’s purpose is ‘to ensure the quick, effi­
cient, fair, and predictable delivery of indem­
nity and medical benefits to injured workers 
a t a r e a s o n a b l e  c o s t  to the employers who 
are subject to  the provisions of AS 23.30.’ " 
(quoting Ch. 79, § 1, SLA 1988) (emphasis 
added)); C h i r o p r a c t o r s  f o r  J u s t i c e  v .  S t a t e ,  

895 P.2d 962, 966, 970 (Alaska 1995) (noting 
the S ta te ’s legitim ate in te re st in “saving jobs 
by reducing workers' compensation prem i­
ums" and “the overall legislative policy of 
providing medical benefits to injured workers 
at a reasonable cost to employers.’’). S e e  

a l s o  AS 23.30.175 (allowing downward adjust­
ment in workers’ compensation benefits paid 
to claimants living in s ta tes which have a 
lower cost of living as compared to Alaska).

The issue in this case is whether a  claim­
ant m ust re tu rn  to Alaska from out of state 
to take a job offered pursuant to AS 
211.30.041(f)(1), o r forego reemployment bene­
fits. The policy considerations which under­
lie a limitation on reemployment benefits 
payments to out-of-state residen ts include fa­

cilitating employer monitoring of compliance 
with the reemployment plan and avoiding 
opportunistic departu res by claimants. 
These considerations apply w ith equal force 
w hether the claimant resides in ano ther s ta te 
or is a  residen t of a  foreign country.

IV. C O N C L U S I O N

Alaska S ta tu te  23.30.041(f) governs the eli­
gibility for reemployment benefits of work­
e rs ’ compensation claimants who move out­
side of the S ta te  of Alaska. The superior 
court and the  Board a re  A FFIRM ED .

rw
O  iM YN U M O lltSYSU M

STATE o f  A laska , P e titio n e r , 
v.

E dw ard  PA G E , J r ., R esponden t. 
No. A-5205.

Court of Appeals o f Alaska.

Feb. 9, 1996.
H earing G ranted April 22, 1996.

Defendant was charged w ith offenses re ­
lating to sale of cocaine. The Superior 
Court, F ou rth  Judicial D istrict, Fairbanks, 
R ichard D. Saveli, J ., suppressed videotape 
of defendant’s activities within apartment, 
and S tate appealed. The Court of Appeals, 
Mannheimer, J ., held th a t police w e re /re - 
quired to secu re w arran t before surrep ti­
tiously videotaping defendant’s conversation 
in apartm en t with police informant even 
though videotape recorder’s sound was 
turned off.

Affirmed.

1. C rim ina l L aw  <£=1139
W hether police had to secure w arran t 

before they surrep titiously videotaped sus­
pect's conservation w ith police informant was 
question of law, subject to de novo review.
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2. T e le c o m m u n ic a t io n s  <5=511
I f  p e rso n  en g a g e s  in  co nv e rsa tio n  t h a t  is 

p ro te c te d  from  e le c tro n ic  m o n ito r in g  w ith o u t 
w a r ra n t , and  if  th is  co n v e rsa tio n  o ccu rs  in 
p lac e  w h e re  p e rso n  h as re a so n a b le  e x p e c ta ­
tio n  o f v isu a l p riv acy , th e n  po lice m u s t s e c u re  
w a r r a n t  b efo re  s u ire p ti t io u s ly  v id eo ta p in g  
co n v e rsa tio n , ev en  if  th e y  tu rn  sound  off. 
C on s t. A rt. 1, §§ 14, 22.

3. S e a r c h e s  a n d  S e iz u r e s  <3=26
U n d e r  A laska C on s titu tio n , p e rso n  is 

p ro te c te d  from  u n re a so n a b le  g o v e rn m en t in ­
tru s io n  w h en ev e r p e rso n  m an ife s ts  su b je c tiv e  
ex p e c ta tio n  o f p r iv acy  in  p ro p e r ty  o r a c tiv ity  
b e in g  su b je c te d  to  g o v e rnm en t sc ru tin y , a n d  
th is  ex p ec ta tio n  o f  p r iv acy  is  o ne th a t  so c ie ty  
re co g n iz e s  as re a so n a b le . C on st. A rt. 1, 
§§ 14, 22.

4 . S e a r c h e s  a n d  S e iz u r e s  <3=201
W h e th e r  p e rso n  m an ife s ts  su b je c tiv e  ex ­

p e c ta tio n  o f p r iv acy  in p ro p e r ty  o r ac tiv ity  
b e in g  su b je c te d  to  g o v e rnm en t s c ru tin y , a s  
e lem en t o f  p ro tec tio n  u n d e r  A la sk a  C o n s t i tu ­
tio n , p r e s e n ts  q u e s tio n  o f  fac t. C on st. A r t . 1, 
§§ 14, 22.

5. S e a r c h e s  a n d  S e iz u r e s  <3=201
W h e th e r  ex p e c ta tio n  o f p r iv acy  m an i­

fe s te d  b y  p e rso n  is  o ne th a t  so c ie ty  re c o g ­
n ize s a s  re a so n ab le , a s  e lem en t o f  p ro te c tio n  
u n d e r  A la sk a  C o n s titu tio n , p r e s e n ts  leg a l 
q u e s tio n , a n sw e r  to  w hich r e s ts  on c o n s ti tu ­
tio n a l in te n t a n d , u ltim a te ly , on  ju d g m e n t 
co n c e rn in g  p ro p e r  b a la n ce  to  b e  s tru c k  b e ­
tw e e n  r ig h ts  o f in d iv idu a l and  a u th o r i ty  so c i­
e ty  e x e rc ise s  o v e r in d iv idua ls th ro u g h  ag en cy  
o f g o v e rnm en t. C on s t. A rt. 1, §§ 14, 22.

6. S e a r c h e s  a n d  S e iz u r e s  <5=26
A lask a  C o n s titu t io n  p ro te c te d  d e fe n ­

d a n t  from  su r re p t i t io u s  p h o to g ra p h y  o r  v id ­
e o ta p in g , w ith o u t w a r ra n t ,  o f m e e t in g  in 
a p a r tm e n t; a lth o u g h  th e r e  w as no au d io  r e ­
co rd in g , v id eo tap in g  o f d e fe n d a n t’s p r iv a te  
m e e tin g  w ith  in fo n n a n t w as n o t m e re ly  de 
m in im is invasion  o f h is p r iv acy . C o n s t. A rt. 
1, §§ 14, 22.

7. C o n s t i tu t io n a l  L aw  0=82(7 )
M ean ing  o f p r iv acy , s u b je c t to  c o n s ti tu ­

tio n a l p ro te c tio n , m u s t n e c e s sa r i ly  v a ry  d e ­

p e n d in g  on  fa c tu a l c o n tex t. C o n s t. A it . 1, 
§§ 14,22.

8. C o n s t i t u t i o n a l  L aw  ©=82(7)
P eo p le  w ho k now ing ly  re v e a l p r iv a te  

m a t t e r s  to  o th e r  o c c u p an ts  o f  ro om  a r e  n o n e ­
th e le s s  e n t i t le d , a s  m a t t e r  o f c o n s ti tu tio n a l 
r i g h t  to  p r iv a cy , to  e x p e c t t h a t  th e s e  p r iv a te  
m a t t e r s  a r e  n o t b e in g  s im u lta n e o u s ly  b ro a d ­
c a s t  to  o th e r  lo ca tio n s o r  e le c tro n ic a lly  r e ­
c o rd ed  fo r  l a t e r  s c ru tin y . C o n s t. A r t . 1, 
§§ 14,22.

9. D ru g s  a n d  N a r c o t ic s  ©=185(1)
T h a t  d e f e n d a n t w as  u s in g  a p a r tm e n t to  

t r a n s a c t  illeg a l b u s in e s s , th e  sa le  o f  cocaine, 
d id  n o t d e p r iv e  h im  o f a n y  r e a so n a b le  ex p e c ­
ta t io n  o f p r iv a cy , su ch  t h a t  s u r r e p t i t io u s  v id ­
e o ta p in g  o f  d e fe n d a n t’s  a c tiv it ie s  in  a p a r t -  
m e n t w ou ld  n o t v io la te  A la sk a  C o n s titu t io n . 
C o n s t. A i t .  1, §§ 14, 22.

10. S e a r c h e s  a n d  S e iz u r e s  <3=26
F a c t  t h a t  b u s in e s s  m ig h t b e d isc u s sed  o r 

t r a n s a c te d  in  p r iv a te  r e s id e n c e  d o e s  n o t d e ­
p r iv e  o c c u p an ts  o f  th e i r  n o rm a l ex p e c ta tio n  
o f  p r iv a cy  u n d e r  A la sk a  C o n s ti tu t io n . C o n s t. 
A r t  1, §§ 14, 22.

P e ti t io n  fo r R ev iew  from  th e  S u p e r io r  
C o u r t , F o u r th  Ju d ic ia l D is tr ic t , F a irb a n k s , 
T r ia l C o u r t  N o. 4 F A -9 0 -1 830  C r ; R ich a rd  
D . Saveli, J u d g e .

E r ic  A . Jo h n so n , A s s is ta n t  A tto rn e y  G en ­
e ra l , O ffice o f Specia l P ro s e c u t io n s  an d  A p ­
p ea ls , A n ch o ra g e , a n d  B r a c e  M . B o te lh o , A t­
to rn e y  G en e ra l , J u n e a u , f o r  P e t i t io n e r .

M a rc ia  E . H o lland , A s s is ta n t Pub lic  D e ­
fe n d e r , F a i rb a n k s , an d  J o h n  B . S a lem if P u b ­
lic D e fe n d e r , A n cho rag e , fo r  R e sp o n d e n t.

B e fo re  B R Y N E R , C .J ., a n d  C O A TS an d  
M A N N H E IM E R , J J .

OPINION
M A N N H E IM E R , J u d g e .
In  State v. Glass, 583 P .2d  872 (A lask a 

1978), th e  A lask a  S u p rem e  C o u r t  he ld  th a t  
th e  po lice m u s t obUiin a  w a r r a n t  b e fo re  s u r ­
r e p t i t io u s ly  re c o rd in g  p eo p le ’s  co n v e rsa tio n s . 
W e a r e  now  a sk ed  to  d e c id e  w h e th e r  th e  
po lice m ay  s u r re p t i t io u s ly  r e c o rd  p eop le ’s  ac-
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tivities on videotape w ithout firs t obtaining a 
G l a s s  w arran t if the  police confine them ­
selves to the video-recording capabilities of 
the electronic equipment and do not employ 
its audio capabilities.

Edward Page, J r . was suspected of selling 
cocaine. The police hid videotaping equip­
m ent in a Fairbanks apartm en t and, through 
an informant, they arranged  for Page to 
come the re to make a delivery of cocaine.1 
The police had placed th ree video cam eras in 
the apartm ent: one was focused on the  park­
ing area and front door to th e  building, an­
other was focused on an amusement arcade 
across the street, and a th ird  was housed 
inside a non-functioning television se t in the 
living room of the apartm ent.

A fter he was charged, P age learned tha t 
the police had videotaped him. He asked the 
superior court to suppress th e  videotape, a r­
guing tha t the police had violated G l a s s  be­
cause they had not obtained a  w arran t before 
they recorded his activities.

A hearing on Page’s motion was conducted 
on January  21, 1994, before Superior Court 
Judge Richard D. Saveli. The S ta te  con­
ceded that, under G l a s s ,  th e  police would 
have needed a w arran t to record the conver­
sation between Page and the undercover offi­
cer. However, the S ta te argued th a t no 
w arran t was needed if the police simply re ­
corded video images of Page’s  conduct.

Judge Saveli g ran ted  P age’s suppression 
motion in part. The judge ruled th a t Page 
had no expectation of privacy with respec t to 
observation of his conduct in public places 
(the parking lot o r the arcade). However, 
Judge Saveli ruled th a t P age did have an 
expectation of privacy when he moved inside 
the apartm ent. Judge Saveli therefore sup­
pressed the videotape recorded by the  cam­
era hidden inside the television. The State 
asks us to revei’se th a t ruling.

The facts of this case a re  not in dispute. 
The S ta te concedes th a t P age and the police
I. The video camera was placed in the apartment 

with the knowledge and consent of the manager. 
The manager of the apartment complex had ear­
lier notified the police that her tenants had com­
plained to her about drug deals being conducted 
in the nearby vicinity. The manager agreed to 
let the police use an unoccupied (but furnished)

. PAGE Alaska 5 1 5
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informant w ere engaged in a conversation 
tha t was protected from electronic monitor­
ing under the  supreme court’s decision in 
G l a s s .  The S ta te fu rth e r concedes tha t 
there were no exigent circumstances th a t 
m ight excuse the police’s failure to procure a 
G l a s s  w arran t. Finally, the S tate concedes 
tha t the conversation between Page and the 
police inform ant took place in a private resi­
dence.

[1 ,2 ] Given these facts, the issue of 
w hether the police had to secure a w arran t 
before they surreptitiously videotaped Page’s 
conversation with the police informant is a 
question of law. We therefo re review this 
issue de novo. S e e  S t a t e  v .  R e s e k ,  706 P.2d 
706, 707 (Alaska App.1985). We now hold 
th a t if a person engages in a conversation 
tha t is protected from electronic monitoring 
under G l a s s ,  and if th is conversation occurs 
in a place where the person has a reasonable 
expectation of visual privacy, then th e  police 
must secure a  w arran t before su ireptitiously 
videotaping the  conversation, even if they 
turn  the sound off.

[3] In G l a s s ,  the A laska Supreme Court 
adopted a two-pronged te s t to be employed 
when construing the scope of privacy granted 
by Article I, Sections 14 and 22 of the  Alaska 
Constitution. U nder these sections of the 
s ta te  constitution, a person is protected from 
unreasonable government intrusion whenever
(1) the person manifests a subjective expecta­
tion of privacy in the property  or activity 
being subjected to governm ent scrutiny, and
(2) th is expectation of privacy is one th a t 
society recognizes as reasonable. G l a s s ,  583 
P.2d a t 875, 880.

[4 ,5 ] The firs t prong of this te s t fit per­
son's subjective expectation of privacy) p res­
ents a  question of fact. However, the  second 
prong (the reasonableness of any expectation 
of privacy) p resen ts a legal question. The 
answer to th is second prong of the te s l res ts  
on constitutional in ten t and, ultimately, on a

apartment in order that an undercover police 
informant might solicit potential drug sellers and 
then have them return to the apartment to con­
duct the actual sales. The police brought in 
food, trash, and articles of clothing lo make the 
apartment look "lived in".

V
i
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judgem ent concerning the proper balance to 
be struck between the rights of the individual 
and the authority society exercises over indi­
viduals through the agency of government.

[6] The S ta te does not contest th a t Page 
subjectively expected his activities in the 
apartm ent to be private. The remaining 
question ‘‘is whether th a t expectation of pri­
vacy is one tha t society is prepared to recog­
nize as being reasonable”. G l a s s ,  583 P.2d a t 
880.

The S ta te argues th a t the w arran t require­
m ent established in G l a s s  to regulate police 
monitoring of conversations should not apply 
to police videotaping of non-verbal physical 
conduct. The State points ou ' tha t much of 
the discussion in G l a s s  focuses on the impor­
tance of free speech in a democratic society 
and on the chilling effect th a t unrestricted 
police monitoring would have on political and 
social discourse. G l a s s ,  583 P,2d a t 876-78.

[7] G l a s s  involved the electronic monitor­
ing of a conversation; it was thus natural 
th a t the supreme court would focus its deci­
sion on the importance of speech. But the 
privacy in terests protected by Article I, Sec­
tions 14 and 22 of the sta te constitution apply 
to activities other than speech, As the su­
preme court noted in G l a s s ,  ‘‘The meaning of 
privacy of necessity must vary depending on 
the factual ccntext[.]“ I d .  a t 879-880.

American to rt law recognizes the principle 
tha t ‘‘[o]ne who intentionally intrudes, physi­
cally or otherwise, upon the solitude o r seclu­
sion of another . . .  is subject to liability . . .  
for invasion of [the o ther person's] privacy, if 
the intrusion would be highly offensive to a 
reasonable person." R e s t a t e m e n t  o f  T o r t s  

( S e c o n d )  (1976), § 652B, Vol. 3, pp. 378-79. 
The Restatem ent declares tha t an actionable 
intrusion is not limited to "physical intrusion 
into a place in which the plaintiff has seclud­
ed himself[;J . . .  lit] may also be [accom­
plished] by the use of the defendant's senses, 
with or without mechanical aids, to oversee 
or overhear the p la in tiffs private affairs". 
I d ,  Thus, under many circumstances, if a
2. Sec Barron v. Stale, 823 I’.2d 17 (Alaska App. 

1992), where lliis court recognized that a person 
in a restroom can not expect complete privacy 
from the observations ol other persons in the 
restroom but can still expect privacy Irom “clan-

person is in a pk.ee w here he or she can 
reasonably expect privacy, to r t law protects 
the person from unconsented-to observation 
or photography. S e e ,  for example, H u s k e y  v .  

N a t i o n a l  B r o a d c a s t i n g  C o m p a n y ,  I n c . ,  632 
F.Supp. 1282, 1289 (N.D.I11.1986) (citing the 
Restatement, § 652); C o h e n  v .  H e r b a l  C o n ­

c e p t s ,  I n c . ,  100 A.D.2d 175, 473 N.Y.S.2d 426, 
427-28 (1984) (surreptitious photography), 
o r d e r  u f f d  63 N.Y.2d 379, 482 N.Y.S.2d 457, 
472 N.E.2d 307 (1984). B u t  sec M u r a t o r e  v . 

M / S  S c o t i a  P r i n c e ,  656 F.Supp. 471, 482-83 
(D.Me.1987), r e v ' d  i n  p a r t  o n  o t h e r  g r o u n d s ,  

845 F.2d 347 (1st Cir.1988); S l e s s m a n  v . 

A m e r i c a n  B l a c k  H a w k  B r o a d c a s t i n g  C o . ,  

416 N.W.‘2d 685, 686-88 (Iowa 19S7) (su rrep ­
titious photographing of a person in a public 
place is not actionable).

[8] In the p resen t case, Page voluntarily 
accompanied the undercover officer to the 
apartm ent. He knew th a t his conduct inside 
tha t apartm en t would be observed by the 
undercover officer (whom Page believed to 
be a d rug customer). Page can hardly claim 
tha t he expected complete visual privacy in­
side the apartm ent. However, the decision 
in G l a s s  is prem ised on the legal ru le that 
people who knowingly reveal private m atters 
to o ther occupants of a  room are nonetheless 
entitled to expect th a t these private m a tte rs 
are not being simultaneously broadcast to 
o ther locations or electronically recorded for 
la te r scrutiny.2

We therefore re jec t the S ta te ’s argum ent 
tha t its videotaping of Page 's private meeting 
with the undercover officer was a d c  m i n i m  

i s  invasion of his privacy, Ju s t as the Alaska 
Constitution (as construed in G l a s s ) p ro tect­
ed Page against surrep titious electronic mon­
itoring or recording of his words to the un­
dercover officer, we conclude tha t our s ta te 's 
constitution also protected Page from su irep- 
titious photography o r videotaping of tha t 
meeting. Surrep titious video monitoring and 
recording of people’s private activities has 
the same “corrosive impact . . .  on our sense

destine peeping”. Id. at 20 (quoting Wayne R. 
LaFave, Search and Seizure: A Treatise on the 
Fourth Amendment (2nd ed. 1987), § 2.4(c), Vol. 
I, pp. 440-41).
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583 P .2d a t  877, a s  s u r -  v e rsa t io n  took  p la c e  in a  p r iv a te  a p a r tm e n t , a

jr R.ihe
Vol.

o f s e c u r i ty ”, Glas. 
re p t i t io u s  aud io  m on ito r in g  an d  re co rd in g .

[9] T h e  S ta te  n e x t a rg u e s  th a t , ev e n  if  
peop le h av e  a  r ig h t to  e x p e c t t h a t  th e i r  p r i ­
v a te  a c tiv itie s  will n o t be su r re p t i t io u s ly  
v id eo ta p ed , th is  ex p e c ta tio n  is  s u b s ta n tia l ly  
d im in ish ed  w hen  th e  p e rso n ’s  p r iv a te  a c tiv i­
tie s  a r e  o f  a  com m erc ia l n a tu re . B ecau se  
P a g e  w a s  en g ag ed  in th e  sa le  o f  d ru g s , th e  
S ta te  c o n te n d s , he h ad  litt le  e x p e c ta t io n  of 
p riv acy .

[10] T h e  fa c t th a t  b u s in e s s  m ig h t b e  d is ­
cu ssed  o r  t r a n s a c te d  in a  p r iv a te  re s id e n c e  
do es n o t d ep riv e  th e  o ccu p an ts  o f  th e i r  n o r ­
m al ex p e c ta tio n  o f p riv acy . S t r ip p e d  o f  i ts  
tr im m in g s , th e  S ta te ’s a rg u m e n t a p p e a r s  to  
b e  th a t  P a g e  h ad  no re a so n a b le  ex p e c ta tio n  
o f p r iv a cy  b ecau se  h e w as  u s in g  th e  a p a r t ­
m e n t to  t r a n s a c t  illegal b u s in e s s— th e  s a le  o f 
coca ine . T h e  su p rem e  c o u r t a n sw e re d  th is  
c o n te n tio n  in  Glass:

I t  is  o f co u rse , e a sy  to  s a y  th a t  o ne 
e n g a g e u  in an  illega l ac tiv ity  h a s  no r ig h t  
to  com p la in  if  h is co n v e rsa tio n s  a r e  b ro a d ­
c a s t o r  re co rd ed . If, h ow ever, law  e n ­
fo rc em en t offic ials m ay  law fu lly  [u se  in fo r ­
m an ts ]  to  re c o rd  an d  t r a n s c r ib e  p r iv a te  
co nv e rsa tio n s , n o th in g  p re v e n ts  m o n ito r in g  
o f . . .  p e rso n s  n o t e n g a g ed  in illega l a c tiv i­
ty , w ho h av e in cu rre d  [official] d isp le a su re , 
h ave n o t con fo rm ed !,] o r  h av e  e spo u sed  
u n p o p u la r  cau ses.

Glass, 583 P .2d a t  878. In  o th e r  w o rd s , 
b e c au se  o f th e  v a lu e  o u r  so c ie ty  p lac es on 
in d iv idu a l p rivacy , w e can  n o t g iv e th e  po lice 
u n fe t te r e d  d isc re tio n  to  d ec id e w hen  e le c ­
tro n ic  m on ito r in g  o f p r iv a te  c o n v e rsa tio n s  
m ig h t b e  ju s tif ie d  to  d e te c t o r  p r e v e n t illeg a l 
conduc t. T h e  sam e  ho ld s tru e  fo r  c la n d e s ­
t in e  v id eo ta p in g  o f  non -pub lic  ac tiv itie s .

G iven th e  n a rrow  fa c ts  o f P a g e ’s  ca se , w e 
n eed  n o t com p le te ly  d e f in e  th e  re la t io n sh ip  
b e tw een  th e  g o v e rnm en t’s  n eed  to  em p loy  
c la n d e s tin e  v ideo su rv e illa n ce  a s  a n  in v e s t i­
g a tiv e  te c h n iq u e  an d  th e  ind iv idual c it iz en ’s  
r ig h t  to  v isu a l p riv acy . In s te a d , w e con fine 
o u rs e lv e s  to  th e  c ircum sc rib ed  is su e  b e fo re  
us.

P a g e  w a s  en g ag ed  in a c o nv e rsa tio n  w h ich , 
th e  S t a te  concedes, w as p ro te c te d  from  w a r ­
r a n t le s s  m on ito r in g  u n d e r  Glass. T h is con -

loca tion  w h e re  P a g e  cou ld  re a so n ab ly  e x p e c t 
th a t  h is  a c tiv itie s  w ou ld  n o t b e  o b se rv ed  b y  
an yon e  e x c ep t th o s e  o n lo o k e rs  w ho se p r e s ­
en c e  h e  w a s  aw a re  of. W e  hold th a t , in th e s e  
c irc um s tan c e s , th e  A la sk a  C o n s titu tio n  a s  in ­
t e r p r e te d  b y  th e  su p rem e  c o u r t in Glass 
r e q u ir e s  th e  po lice to  s e c u re  a w a r r a n t  b e ­
fo re  en g a g in g  in s u r re p t i t io u s  v id eo ta p in g  o f 
a  co nv e rsa tio n . I t  m ak e s  no  d iffe re n c e  t h a t  
th e  po lice tu rn  dow n th e  aud io  r e c o rd in g  
level on  th e i r  e q u ipm en t.

T h e  dec is ion  o f th e  s u p e r io r  co u r t s u p ­
p r e s s in g  th e  v id eo ta p e  m ad e  in s id e  th e  
a p a r tm e n t  is A F F IR M E D .

I l l  NUHBfK SYSTEM

R o g e r  H . H A M P E L , A p p e l la n t ,

v.

S T A T E  o f A la s k a , A p p e lle e .

No. A -5501 .

C o u r t o f  A pp ea ls  o f  A laska . 

F e b . 9, 1996.

P e t i t io n e r  so u g h t po stconv ic tio n  r e l ie f  
from  s e n te n c e  fo r  f i r s t -d e g re e  m u rd e r . T h e  
S u p e r io r  C o u rt, T h ird  Ju d ic ia l D is tr ic t , A n ­
ch o rag e , M ilton  M . S o u te r , J . ,  d en ie d  a p p lic a ­
tion  fo r po stconv ic tion  re lie f , an d  p e t i t io n e r  
ap p e a led . T h e  C o u r t o f  A ppea ls , B r y j e r ,  
C .J ., h e ld  th a t : (1) d e fe n d a n t w as no t e n t i ­
tle d  to  d educ tio n  fo r g o o d  tim e  c re d i t  in 
c a lc u la tin g  m an d a to ry  m in im um  te rm  o f im ­
p r is o n m en t fo r p u rp o se s  o f  d e te rm in in g  d is ­
c re t io n a ry  p a ro le  e lig ib ility ; (2) p e t i t io n e r ’s  
su b je c tiv e  b e lie f r e g a rd in g  e lig ib ility  fo r d is ­
c re tio n a ry  p a ro le  d id  n o t r e n d e r  n le a  in vo l­
u n ta ry ; b u t (3) p e t i t io n e r  s ta te d  c la im  fo r  
p ro s e c u to r ia l m isco ndu c t fo r  s t a t e ’s  r e n e g in g  
on a lleg ed  a g r e e m e n t n o t to  oppo se red u c tio n  
in s e n te n c e .

A ffirm ed  in p a r t ,  re v e r s e d  in p a r t  a n d  
rem an d e d .
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