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1 Page 1, lines 9-10:
2 Delete "for negligent design"
3 Insert "resulting from a negligent design, a manufacturing defect"
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M a r c h  2,1999

To: ‘'''Representative A n d r e w  Halcro, Co-Chair

Representative John Harris, Co-Chair 

C o m m u n i t y  a n d  Regional Affairs C o m m i t t e e

F r o m :  Representative Fred D y

Subject: Request to schedule H B

I

Please schedule a C o m m u n i t y  a n d  Regional Affairs C o m m i t t e e  

hearing on H B  103, " A n  Act relating to civil actions by municipalities 

a n d  certain public corporations a n d  prohibiting certain civil actions b y  

t h e m  against firearms or a m m u n i t i o n  manufacturers a n d  dealers." 

Attached is a Sponsor Statement for your review.
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"An Act relating to civil actions by municipalities and certain public 
corporations and prohibiting certain civil actions by them against 
firearms or ammunition manufacturers and dealers."

Around the country municipalities have been suing firearm 
manufacturers to establish liability for gun violence. The most often 
stated objective is to pay for costs related to violence in cities. The 
theory is that firearm manufacturers have conspired to d u m p  excessive 
guns in friendly markets knowing that the overflow would be illegally 
filtered into cities with strict gun control laws.

It is the intent of this Act to prohibit political subdivisions in Alaska 
from seeking reimbursement for the costs of gun-related violence from 
businesses engaged in the lawful manufacture, sale, design, or 
marketing of firearms or ammunition. It is not the intent of the 
legislation to prevent bringing an action for breach of contract or 
warranty as to firearms or ammunition purchased by a political 
subdivision or local government authority.

Gun related manufacturing is a legal enterprise producing quality 
products which are lawfully and safely used by thousands of Alaskans 
for I anting, sport, recreation and protection. Some municipalities are 
seeking to create gun control through judicial means rather than 
through the legislative process, where it belongs.
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Alaska Outdoor Council Testimony 
House Bill 103

“An Act relating to civil actions by municipalities and certain public corporations 
and prohibiting certain civil actions by them against firearms or ammunition

manufacturers and dealers.”

Thank you, Mister Chairman, for this opportunity to testify in favor of HB 103 on 
behalf of the Alaska Outdoor Council, the official state affiliate of the National Rifle 
Association. At the AOC's annual meeting, delegates voted unanimously to support HB 
103.

Obviously, the flurry of lawsuits being filed against this nation's firearms 
manufacturers by municipalities was spawned by the recently successful lawsuits 
against the tobacco industry. In the future any industry with deep pockets and 
considered to be politically incorrect at the moment is at jeopardy.

The AOC considers the current litigation to be a threat to the public's Second 
Amendment Right to keep and bear arms. If substantial judgments are levied against 
our firearm manufacturers, they will either put them out of business or elevate me price 
of firearms beyond the reach of average Americans. Only criminals and the most 
affluent Americans would be able to obtain guns. If the public cannot obtain firearms, 
our individual rights to keep and bear arms will have been trammeled.

There is yet another major consideration in this debate. The wildlife conservation 
programs of the State of Alaska and those of all other states will be harmed if America's 
gun manufacturers are sued successfully for the legal manufacture and sale of 
firearms. Each year the Alaska Department of Fish and Game receives anywhere from 
$7 to 10 million from the arms and ammunition manufacturers through the Federal Aid 
in Wildlife Restoration Act, more commonly known as Pittman-Robertson Funds. These 
federal matching dollars have been the backbone of state wildlife conservation 
programs since 1937. The Alaska Legislature should exercise its power to prevent 
Alaskans from threatening this all important conservation funding source.

No manufacturer should be held responsible for the irresponsible or illegal use 
of its products. There is scarcely a product in society that would not be injurious if 
misused. This is a matter of taking personal responsibility for one’s own actions. 
Litigation against the manufacturers of goods should not be viewed as 3 shortcut for 
local governments to swell their coffers and shift blame for social problems.

Used legally in the shooting sports, firearms are among the safest of products 
Consider that, statistically, hunting and target shooting are more safe than football, 
bowling, or even badminton. The firearms manufacturers are no more able to prevent 
the irresponsible and illegal use of their products than the aerosal can industry can 
stop teenagers from "huffing'’ household products to get a dangerous high. What 
industry will the activist mayors target next?

The AOC urges you to adopt HB 103. Thank you again for this opportunity to
testify.
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TO; Alaska Stale Legislators

FROM: Brian Judy, NRA-ILA Alaska State Liaison

R£: Support for Senate Bill 77 and House Bill 103

O n  behalf of the more than 18,000 N R A  members who live in Alaska, I urge strong 

support for both Senate Bill 77 and House Bill 103. Passage of this legislation is of paramount 

importance to the National Rifle Association and its members.

These bills would prevent cities and other municipalities in Alaska from filing frivolous 

liability lawsuits against the firearms industry and would, in effect, assert that the lawful 

marketing of firearms to the public is not an unreasonably dangerous or socially unacceptable 

activity.

This legislation is necessary because officials in many ciues across the United States are 

n o w  trying to achieve through the courts what anti-gun activists have been unsuccessful in 

achieving through the legislative process: firearms prohibition. The basis for these cases lias 

been the suggestion that traditional product liability law can be extended to include the notion 

that firearms are defective in design because they can p o t e n t i a l l y  be misused by criminals or 

others. These cases have taken the concepts of individual responsibility and personal 

accountability and turned them on their heads.

If these lawsuits against manufacturers, dealers, and trade associations go forward, they 

will have a chilling effect on the availability of firearms. At the very least, the cost of firearms to 

law-abiding individuals will increase dramatically. Thus, the right of law-abiding citizens to 

keep and bear arms would be infringed Make no mistakc-the point of these lawsuits is to 

bankrupt the firearms industry and put the manufacturers and dealers of these legal products out 

of business.

The passage of these bills would put Alaska on record against these frivolous lawsuits 

and could conceivably encourage the relocation of firearms manufacturers to the state of Alaska, 

bringing new business to the state and creating jobs.

Please support Senate Bill 77 and House Bill 103.
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Chiu;-. H  Me *v- with 
« ; i:s filed  a si f i l l  
Eos’.c :  ban rra rc isco ,
B ridgeport C : : :  m d  M.ami-I'ade have
annous.-ed they are putt-.r.g i<»g*ther le g il 
wans *  develop complains And rhifiadelph.j 
Mayor Edward G Rendell has p'-cpevd i 
5jr.u;la.becus c; •;  by i s  many as IC«3 ciEes on 
She var-e day si.-ieurae next year 

■Th.; d.e beguirung.’  Ch eap Mayor 
Richard M Da.>. s.ud las; month ah .: hostmg 
officials Irons 15 esses and she L' s  Conference 
u( M r. ,rv u  i w i s s  !itigaliun plans 

Ir.yp.-H by the success of anb-lobacco law- 
■sans e'-cted officials and gun control ad-.-o- 
.-air- u-e a ch.Aice t. hit handgun mar.-afactur 
e-x ir.any =..i* at ~i T.xiy p'jees that
the isd a itry  be .-.reed no: or.lv to pay- 
huge dollar settlements but to accept tough 
nr» regulations on the salt- o( their products.

‘ The tobacco su its prompted some new 
strategic thinking.* says Kristen Sand director 
o( federal policy a  the Violence Policy Center, 
a Washington DC -based research Aid advo­
cacy group. *?- th tobacco ar.d gun manufac- 
tunrg have liv e ry  e s ts fe d  regulation in die 

si. ir d  no* -. * pjsp ie sy stcrt has emerged 
the best as- -o er.-ure that they are held 

.countable t:- 1 "sir P'cd-i.ts ”
Cur. mAiutwCTurers. I.ke ctgx-ehe makers, 

have su cce ss fu lly  J e te n d 'd  them selves 
agiu ist numerous lawsuits brtugh: by ind.-id- 
uais. But g-_r. control advocates hope to -.id 
that s r* ik  by banging the pubiic sector s -ast

THAT STRATEGY HAS WORKED AT LEAST 
to a degree »tth tobacco. So tar. cigarette mxi- 
ufacturers have lgTeed to payments ot ?‘J46 bil- 
Ikip. to vrsle  law-suiti b rcu fh t tv  state govern­
ments ir.d have accepted restcicncr.s or. itr-er- 
asuog and the sponsorship of ;p-crtt-p eve.-.'.s 
The settlements arc narrower than in unsu-o 
cess.*.! deaf p re ssed last year but g’.tt ccntrol 
advooat.s and city o ff ic ia ls  s till see great 
potfttcil us pursu-ag similar- Bogico.n agur.si 
g-.r. manufacturers. And many believe they 
have an easier target.

"The run manufacturers are out nearly as 
big. as rich, or as -unified as the tobacco peopie. 
and so they may wefl buckle when they have us 
fight lawsuits in every major city in America 
simultaneously.’ says a lop aide to a big-city 
mayor who asked not to be oamed.

Acknowledging their vulnerability to big- 
timf ieg il warfare fought on many fronts, gun 
company executives have expressed concern 
that they might simply be driven out of busi­
ness by the costs of fighting the su it i

"The survival of a domestic gun manufactur­
ing industry is at stake ,’  says Bob Ricker, 
director of government affairs at the American 
Shooting Sports Council, a trade association 
and lobbying organization (or gun manufactur­
ers. which is a defend ant in the Sew Orleans

‘L
The litigation campaign against the gun 

mdustry is still in its  opening phase and no 
centra) leadership or common strategy has 
emerged on either side. The National Rifle
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Association, lor example is no: p aying a« 
prominent a 'ole as it hit on other x-cas ce.s 
»r.*r, -he fur. jviustrv ’>.■ under asvtuX ir.d 
'.he industry itself ts fragmented im'ir.c big 
x:rrr.i-io*.4. firms -rcb. a: 3ere:ta ir.d GIvVk 
dtat have i-ge military n d  law enforcement 
r-rtracts and a g t ' i i many downscale mar.u- 

:• :u*.r!av -:e--ali

ar- t  . g ' t  .vt- ega. ar.d r.vt
p ayed a d .T .i.tm t rcle For example the 
C en terrbever.t Handf.r. V-clenr- i". c.fi.- 
etiaal Washington. D C -based orgamuauon. 
advised New Orleans cn developing a com­
plaint •hat -ebes on product lubiuty u< while 
the Valence Policy Center that is " c o r-  
mer.dmg the approach behind the Chicago 
suit has jper.t a decade fight.ng a * s .. : s  
against gun rr.ar.-jta.-turrrs and has devei. pH 
a theory -.‘-.a: seeks to declare gun manufac- 
hirers v i  disributors a pubuc nuisance In 
•.he meanone. anornrys such as. Wer.-peli K 
Gauthier w.na werr prcruner.t m the tctarco 
bcgaccn are helping g"j,de se me cl the gun 
suits.

For the moment there is no drr.e to agTee on 
a unified smategy 'Every c.ry is gouig to have 
to tailor a legal theory to its local circum­
stances and its state taws." says Tom Cochran, 
executive director of the IT S Conference of 
Mayors, which has a long record of promocr.g 
gun coo be 1 measures and is acting as a clear­
inghouse of information for cities that are 
undertaking lawsuits.

Indeed, some attorneys involved in the law­
suits see an advantage in starting out with a 
variety of approaches, because if many differ­
ent assaults are lauoched. there is a better 
chance that a few at least wffl make it through 
the uxhaned legal territory ahead.

Anli gun advocates also hope to gel an 
unprecedented glimpse into the inner work­
ings of the gun industry by smoking out 
whistleblowers and forcing them, through tio- 
gataon, to turn over corporate documents.
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groujis insist they should 

not be made to answer for 

the acts of criminals.
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Jiffe-.'cnr ba:;lf plan? iSreidy arf
developing The Chicago la«fu<r in 

iha: handgur. .Tiroiacnifers have k r•-*• 
tn%l> profited Irom cr„T.e l^d *ear ot crime 
* brie *-he \cu Orleans ?iui contends more nar- 
rcvklv *.hof Lhe mdu<^v h is v-.oia’.ed sute j jn  
c|jr*\* au> tv  fxiimi ’*> devices »uch
h.rh-tech gun locks, that would prevent acci­
dents' >r.iv,angj. e<pe-.iaih tv children 

r i'g i't ie v s of the ahi-panor,. the goa) is to 
make ’-.ndgun manufacturers collectively 
bat'-. the mumcipa) cc<t< e; tn d cun  no- 
le- .e  -xpenses that can range Irom aw 
erj^rcem.ent ai.ir.es to the purcr.ase of emer- 
genes medical equipment 
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THE KEY DEVELOFM'ENT. FDRST IN THE 
tobacco 'jegaaen and now m '.he f .n  '.i»yj:ts.

a change j i the aa~arr of th.e plamtaff—die 
p—r. that fcnr.gs die legal action.

"AN.eti one person has sued, w+.ether it's on 
tctacco or guns die mdustrte* have scored 
pcmis bv attacking that person, and claiming 
file barm was all their fault.* s iy s  Deor.is 
Hemgan. director of the legal action project at 
the Center to Prevent Handgun Violence.

For example, judges a: 4 juries routinely 
have concluded that smoke s  Seely chose 'o 
light up and so tobacco companies could not 
be held liable ler the heaJd. consequences of 
'.hat choice. Similarly, gun manufacturers have 
successful))- arguH that it was not their fault 
when someone chose to commit > cnme and 
fired a gan at someone else illegally 

'The states- lawsuits to recover beihh care 
rests from tobacco companies showed that a 
public plaintiff con overcome these obstacles 
and focus attention on the broad costs to soci­
ety,’  Herugin sayu 

SHU the analogy to tobacco is by oo means 
perfect

In tobacco cases, plaintiffs could argue that 
even when cigarettes were used property, as 
the manufacturers had intended, a defect—the 
carcinogenic effect of smoke, for example— 
inflicted harm on the smoker and the manufac­
turer should be held liable for it Moreover, the
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. i f  the wTjpcrts The- ratch .fi* :.- :- . *• 
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rng -guipped wtd. an “.ncHei .-.*.:

"T ie taxpave'v ol mv ,-r. : --t
d.e v-antr.uing .ncrease r  hcsp a .
police costs and ambulance •-e-; rss»  r- 
»-.f -Jus spate ,)l violence* -ov• vr'> _-
Vaver Marc M Moral 

*>.e New Orleans vu:t names 1: -4 «,r *.." 
gun T.ar.ulacpurers. d.ree :ndu<t*. baft a- - ■ 
riaSuns and several local gun deu—v a- j- v  

Without -;e,-.-t'tc n  .*•_ •
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In response the gun m ar.:a .” urer« * 
argue that th e  single most r .p  'tir.: gar. va- 
t> te-.-ce .s the brain of Me l-o c
ow-.e' does not use the gt.i -■ oh
the" .> no dewce d j t  can mu. • • i;-. . 
safe." Ricker says 

The Chicago lawsuit, by cc'-'a,: i-g .- 
that gun manufacturers have i^. tr.e  j  
nuisance' by u«jig r itve i- .g  a-: tin h- .t - 
methods designed to c ircum .e" the c.* ■ 
highly resticnve gun j» s ,  wiucr ;:rb,d hm: 
gun sales\The gun makers "kr.t »ng!y w'- 
supply' guo shops ju s t outs.ce the .-,:y • 
boundaries with the intention, mat many 
those weapons will be sold tc cry resident- 
according to the su it)

The suit seeks $433 million .n city cc-: 
related to gun violence over d.e pjsi five in-- 
Aid names 16 gun stores and 73 manufacturer. 
as defendants.

'Handgun manufacturers kno»ingN parnc- 
pate in an illegal market that supplies ctir. 
nals. and then they turn around Aid feed ot 
the fear of crime by convincing people they cu- 
protecl themsehes by buying d^se products' 
Kairys sayx ’ They profit from cr.me and u- 
they sliould pay the public cosu of cnme ' 

Rkker responds: 'How can a my claim d.a- 
guns cause crime when il gives guns out *0 
police officers, in order to stop cr.-r.r’ It is nc 
the guns that are at fault when a cr.mina) cor 
mils a cnme.* «
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The B 11 •>*kI>n -utt w .i<  viewed a-, a le-t ca’.e 
for urm-gun suits brought hy cities S o m e  

predict that the verdict in the case could set 

off a !rue-for-ull in which the industry might 

be forced to pay large sums for damages to 

cities around the countr>. It could also lead to 

restrctions on marketing and production as 

well.

"I thank God. we absolutely won." said lead 

plaintiff Freddie Hamilton, whose son. Njuzi, 

was slain in 199?. She predicted the verdict 

would bring a "new phase" of litigation 

against the firearms industry.

Families of six homicide victims and the 

severely wounded man brought the civil 

lawsuit against 25 gun manufacturers, 

seeking millions of dollars in compensation.

In the one case where the shooting victim 

'j'" cd. 'ur1. .:;;C'';ed the cun 

manufacturers 54 miilion in damages. But the 

victim. Sle\en Fox. and his mother will get 

cnlv a portion of that -  a sum in excess of 

S500.000.

N o  damages were awarded to families of the 

dead, an issue that one juror said di\ ided the 

panel in its si.x days of deliberations.

The February' 11 verdict cleared 10 of the 25 

manufacturers named in the suit of 

negligence. " W e  have seen some things they 

did that helped take guns off the street... and 

stuff like that, that a lot of others didn't do," 

juror Charles Beatty said.

A  lawyer representing six of the companies 

said all efforts will be made to have the 

verdict overturned.
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The plaintiffs in the Brooklyn case argued handgun makers
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‘C i g a r e t t e s C a n O n l y  Kill Y o u ’

By P.M'L M. Barrett
Staff Reporter of Till. Wall STMttT J -i hsaL

Tobacco lawsuits indisputably spawned 
the new wave of suits against the gun 
industry. In the escalating public debate 
over rr.ass-injury litigation, the two tend to 
be equated, as if gun makers will inevita­
bly tread the same path.

Not so fast.
Depicting themselves as children of the 

tobacco crusade, a determined group of 
antigun lawyers has mounted a serious 
threat to the way the gun industry does 
business that would have been unimagin­
able only two years ago. But at least some 
veterans of the tobacco fight aren't yet con­
vinced the analogy holds up. David 
Kessler, the former chief of the U.S. Food 
and Drug Administration who played a 
critical role in pressuring tobacco compa­
nies to the bargaining table, says he still 
doesn't "see the 'crr.parisen" :-.-r-eer. 
cigarette and gun makers.
On the Sidelines

Attorney Richard Scruggs helped lead 
the courtroom offensive on tobacco. But he 
has turned down invitations to get involved 
in the gun suits. Likewise. Prof. Laurence 
Tribe of Harvard Law School, who helped 
shape strategy against cigaretle makers, 
rejected feelers nude on behalf of gun 
foes.

The legal theory behind the gun suits— 
that govemmet ts should be reimbursed 
for public costs related to gun vlolence- 
was adapted from the tobacco suits 
brought by slate attorneys general. But. as 
suggested by the reticence of Messrs. 
Kessler. Scruggs and Tribe, the legal Tight 
over guns so far lacks elements that were 
critical to achieving the states’ landmark 
settlement with the tobacco industry.

Guns, while controversial, can be used 
for self-protection, target shooting and law 
enforcement, and thus can’t be demonized 
to the degree tobacco was. says Mr. 
Scruggs, who keeps a handgun at home. 
"Cigarettes can only kill you,” he says.

••**«< j j - . ; a ' [ j 11
vealmg corporate deceit badly wraken-d 
(ubacco defenses, notes Dr. Kessler, n o w  
dean of YaJe Medical School. They haven t 
surfaced -  at least not yet -  In the gun 
story Conditioned by real life headlines 
and Hollywood legal thrillers, potential 
jurors, judges and politicians now exp*---! 
(his kind of "smoking gun" evidence be 
fore taking massinjury suits seriously, 
says Harvard's Prof. Tnbe.

But while cigarette makers for decades 
disputed the fundamental deadliness ol 
smoking, firearm companies don't hide th- 
fact that guns are designed to kill.

In pnvaie, some lawyers suing the 
firearm industry concede that, as one puts 
it, "Guns are more complicated than ciga­
rettes." The mere names of some of the 
companies being sued-Colt's Manufactur­
ing Co. and Smith & Wesson Corp.. for 
example -  bring to mind for many people 
images of frontier individualism or honor­
able law enforcement.

Jn another important respect, gun suits 
can't imitate their predecessors: The dol­
lars aren't there. With annual U.S. sales of 
S45 billion, cigarette manufacturers had 
the wherewithal to settle with the states for 
a total of $246 billion over 25 years. Annual 
gun manufacturer sales total $1.4 billion.
ShaiJow Pockets

Mr. Scruggs says he isn’t convinced 
"that there’s so much money al the end of 
the day’’ for a potential settlement. With 
an estimaied 230 million guns already in 
circulation in the U.S.. the Pascagoula. 
Miss., attorney questions whether lawsuits 
are the best way to curb violence. And he 
also acknowledges that unprecedented 
fees from the cigarette wars have dulled 
some lawyers' pecuniary- appetites. His 
own small firm stands lo take home hun­
dreds of millions for its tobacco work.

Fatigue is another issue for some top 
tobacco antagonists. "We need to recnarge 
our batteries." Mr. Scruggs says.

But a consortium of plaintiffs' firms 
that tried unsuccessfully to mount a na­
tional class-action suit on behalf of 
smokers-and therefore might be hungrier 
than Mr. Scruggs-has turned its attention 
to guns. Headed by New Orleans attorney 
Wendell Gauthier, the group has already 
signed up that city as a client and is 
negotiating with several other municipali­
ties about representing them.

Mr. Gauthier, who despite missing out 
on the big tobacco settlements has won 
many millions for plaintiffs over the years, 
warns that it is far too early to write off gun 
lawsuits. The tobacco suits at Tint were 
ridiculed as fanri/ui. he notes. "We're 
going to see whistleblowers coming out of 
the woodwork on guns." he predicts. And 
he sees last month's partial victory In 
federal court in Brooklyn. N.Y.. by a group 
of individual shooting victims who sued 
gun companies as a promising sign for the 
municipal litigation.

Although his group would take 30% of 
any jury award to New Orleans, or 20% of a 
settlement. Mr. Gauthier says he isn't in 
the gun Tight primarily for the money. He 
maintains that If enough municipalities 
sue the gun industry simultaneously, com­
panies will be forced to agree to long-re- 
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The'only potential gun-mdustry turn- 
m l  to surf ice so fir hasn't had any dis­
cernible itnp act. Robert H iss, a former se- 
no r vice president for marketing at Smith 
A- Wesson, a unit of Britain's Tomkins 
PLC. said in a deposition :n the BrwkJyn 
lawsuit that gun companies coufd do more 
to police distribution of their wares. But be­
cause of his reluctance lo speak publicly, 
combined with health problems, the Con­
necticut retiree didn't appear at trial to 
elaborate. Lawyers familiar with the situa­
tion say he isn't eager to do so in other 
cases.

A defector of a different sort also helped 
push tobacco interests to seek a truce. Ben­
nett LeEow, a New York financier who con­
trols Liggett Group Inc., the weakest of the 
industry's five largest players, agreed in 
1996 to cut his losses and settle four state 
suits at a time when other tobacco firms 
were vowing never to surrender. A year 
later, he 3gain broke with rivals to declare 
nicotine addictive and admit that cigarette 
makers target minors.

More fractious and diverse than the to­
bacco business, the gun industry could con­
ceivably produce a renegade who would ef­
fectively turn state's evidence. But so far, 
that hasn't happened. The recent ousting 
of a firearms trade group executive who 
opened back-channel communication with 
antigun lawyers has been seen as a sign 
that im. -.try hard-liners aligned with the 
National Rifle Association are trying to 
take control of Lie litigation.
‘P ressure Will Build’

Some veterans of the tobacco wars nev­
ertheless see the same sort of process be- 
r.nmr.r again w-.th guns. Richard Day- 
r.ur:. a law professor at Northeastern Uni­
versity in Boston who for 15 years has ad­
vocated tobacco suits, is leading the first 
academic conference to foster gun suits, 
scheduled for May. He has changed the ti­
tle of his strategic-litigation course to: 
"Controlling Tobacco, Guns L Other Polit­
ically Prottc.id Hazards."

""Political pressure will build for may- 
on to bring these cases against gun com­
panies. just as it did for the attorneys gen­
eral with cigarettes," Prof. Daynard says, 
If the number of cases grows, "the possi­
bility of even a few breaking through" be­
comes a serious threat, "The connection 
between cigarettes and guns," he contin­
ues, "is that both used political influence to 
escape safety regulation, and eventually 
people got tired of that and turned to the 
courts" to rein them in.

Popular opinion of makers of cigarettes 
and guns is hard to discern. Hostility to­
ward smoking Increased distinctly in the 
1980s and 1990s, as measured by national 
polls and imposition of workplace and 
restaurant smoking bans. But even as the 
tobacco suits mounted, large majorities of 
poll respondents said they opposed pinning 
liability on the companies, as opposed to 
smokers.

Reluctant Witness Similarly, popular support for modest 
forms of gun control, such as requiring per­
mits and buyer background checks, has re­
mained steady and strong, but most poll re­
spondents express opposition to govern­
ment suits against gunmakers. A survey 
released in January of 1,008 adults by Deci- 
sionQuest. a jury-consulting firm in L/s 
Angeles that has done work for the gun in- 
dustry, found th3t 66~c opposed such suits 
and only I9T-supported them, with I "  'in 
sure.

Prof. Daynard maintains that, in con­
trast to answering abstract poll questions, 
the experience of seeing first-hand the evi­
dence of alleged corporate deceit has in­
spired juries in a handfuf of smokers' suits 
to hold manufacturers liable-and that the 
possibility of this recurring in a state suit 
drove cigarette makers to settle. If similar
evidence emerges about the gun industry, 
he adds, it would face the same threat.

Phil Anthony, DecisionQuest's chief 
executive, sees a distinction, though. A 
majority of focus-group participants inter­
viewed by his company tend to associate 
the Second Amendment right "to keep and 
bear arms" with other constitutionally pro­
tected freedoms. The Second Amendment 
doesn't ban suits against gun makers, but it 
has deep meaning for many Americans, 
especially in the South and West. Mr. An­
thony says. Millions of law-abiding people 
still hunt. There is no tobacco equivalent to 
the politically potent NRA. with its three 
million dues-paying members.

In contrast, says Mr. Anthony, as legal 
attacks on tobacco mounted in the mid- 
1990s. few people in focus groups or on ac­
tual juries spoke up for smokers' rights. 
Many smokers want to quit.
Mixed .Messages

The jury in the Brooklyn case reflected 
the assessments of both Messrs. Anthony 
and Daynard. Interviews with five of the 11 
jurors revealed that most members of the 
panel saw themselves as sympathetic to 
manufacturers. But a persistent minority 
persuaded the majority to interpret certain 
manufacturer contracts with wholesalers 
as evidence of "negligent distribution" by 
15 of the 25 defendants. Three defendants 
were ordered to pay a total of S520.000 in 
damages.

What concerned some jurors about the 
contracts was that some manufacturers 
had failed to ban wholesalers from selling 
handguns to dealers who operate at gun 
shows or who don’t have stores-two 
sources of illegal gun trafficking, accord­
ing to law-enforcement officials.

This evidence may lack the drama of 
documents that allegedly show that ciga­
rette manufacturers covertly manipulated 
nicotine levels to addict smokers. In Brook­
lyn. though, it was enough for a break­
through verdict-the first ever to hold the 
Industry collectively responsible for a 
criminal shooting.

The question is whether that verdJct 
was an aberration or an analog to the 
handfuJ of successful smokers' suits that 
presaged the settlement of state litigation 
a?a:r >t the tobacco industry
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N o  L e a k e d  M e m o s  Yet, 

N o r  S a m e  S u m s  at Stake

‘CigarettesCanOnly Kill Y o u '

By P.U L M. Barrett
S ta ff Reporter 0/  T ilt W ALL S tk* ».t J u lk s a l

Tobacco lawsuits indisputably spawned 
the new wave ol suits against the gun 
industry. In the escalating public debate 
ovt' mass-injury litigation, the two tend to 
be equated, as if gun makers will inevita­
bly tread the same path.

Not so fast.
Depicting themselves as children of the 

tobacco crusade, a determined group of 
antigun lawyers has mounted a serious 
threat to the way the gun industry does 
business that would have been unimagin­
able only two years ago. But at least some 
veterans of the tobacco fight aren't yet con­
vinced the analogy holds up. David 
Kessler, the former chief of the U.S. Food 
and Drug Administration who played a 
critical role in pressuring tobacco compa­
nies to the bargaining table, says he still 
doesn’t "see the comparison" between 
cigarette and gun makers.
On the Sidelines

Attorney Richard Scruggs helped lead 
the courtroom offensive on tobacco. But he 
has turned down invitations to get involved 
in the gun suits. Likewise. Prof. Laurence 
Tribe of Harvard Law School, who helped 
shape strategy against cigarette makers, 
rejected feelers made on behalf of gun 
foes.

The legal theory behind the gun suits — 
that governments should be reimbursed 
for public costs related to gun violence-  
was adapled from the tobacco suits 
brought by state attorneys general. But. as 
suggested by the reticence of Messrs. 
Kessler. Scruggs and Tribe, the legal fight 
over guns so far lacks elements that were 
critical to achieving the states' landmark 
settlement wilh the tobacco industry.

Guns, while controversial, can be used 
for self-protection, target shooting and law 
enforcement, and thus can’t be demonized 
to the degree tobacco was, says Mr. 
Scruggs, who keeps a har.dgun at home. 
"Cigarettes can only kill you." he says.

vailing corporate deceit badly weakened 
tobacco defenses, noies Dr. Kessler, now 
dean of Yafe Medical School. They haven't 
surfaced -  at least not yet -  in the gun 
story. Conditioned by real life headlines 
and Hollywood legal thrillers. poiemiJl 
jurors, judges and politicians new expert 
this kind of "smoking gun" evidence be 
fore taking mass-injury suits seriously, 
says Harvard's Prof. Tribe.

Bui while cigarette makers for decades 
disputed the fundamental deadltness of 
smoking, firearm companies don't hid* the 
fact that guns are designed to kill.

In private, some lawyers suing (he 
firearm industry concede that, as one puts 
it. "Guns are more complicated than ciga­
rettes." The mere names of some of the 
companies being sued-Colt’sManufactur­
ing Co. and Smith & Wesson Corp., for 
example -  bring to mind for many people 
images of frontier individualism or honor­
able law enforcement.

In another important respect, gun suits 
can't imitate their predecessors: The dol­
lars aren’t there. With annual U.S. sales of 
$45 billion, cigarette manufacturers had 
the wherewithal to settle with the states for 
a total of $246 billion over 25 years. Annual 
gun manufacturer sales total $1.4 billion.
S h a l lo w  P o c k e t s

Mr. Scruggs says he isn't convinced 
"that there’s so much money at the end of 
the day" for a potential settlement. With 
an estimated 230 million guns already in 
circulation in the U.S.. the Pascagoula. 
Miss., attorney questions whether lawsuits 
are the best way to curb violence. And he 
also acknowledges that unprecedented 
fees from the cigarette wars hive dulled 
some lawyers' pecuniary appetites. His 
own small firm stands to take home hun­
dreds of millions for its tobacco work.

Fatigue is another issue for some top 
tobacco antagonists. "We need tc re..large 
our batteries." Mr. Scruggs says.

But a consortium of plaintiffs' firms 
that tried unsuccessfully to mount a na­
tional class-action suit on behalf of 
smokers-and therefore might be hungrier 
than Mr. Scruggs-has turned its attention 
to guns. Headed by New Orleans attorney 
Wendell Gauthier, the group has already 
signed up that city as a client and is 
negotiating with several other municipali­
ties 3bout representing them.

Mr. Gauthier, who despite missing out 
on the big tobacco settlements has won 
many millions for plaintiffs over the years, 
warns that it is far too early to write off gun 
lawsuits. The tobacco suits at first were 
ridiculed as fanciful, he notes. ‘'We're 
going to see whistleblowers coming out of 
the woodwork on guns." he predicts. And 
he sees last month's partial victory in 
federal court in Brooklyn, N.Y., by a group 
of individual shooting victims who sued 
gun companies as a promising sign for the 
municipal litigation.

Although his group would Lake 30% of 
any jury award to New Orleans, or 20% of a 
settlement, Mr. Gauthier says he isn't in 
the gun fight primarily for the money. He 
mainlains that if enough municipalities 
sue the gun industry simultaneously, com­
panies will be forced to agree to long-re- 
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The only potential gun-industry turn­
coat to surface so fir hasn t had any dis­
cernible impact. Robert Hass, a former sc- 
nior 'ice president for marketing at Smith 
4 Wesson, a unit of Britain's Tomkins 
BIX’, said In a deposition in the Brooklyn 
lawsuit that gur. companies could do more 
to police distribution of their wares. Bui be­
cause ’f tus reluctance to speik publicly, 
combined with health problems, the Con­
necticut retiree didn't appear ai Inal lo
elaborate. Lawyers familiar with the situa­
tion say he isn't eager to do so in other
cases.

A defector of a different sort also helped 
push tobacco interests to seek a truce. Ben­
nett L/?Bow, a New York financier who con­
trols Liggett Group Inc.. the weakest of the 
industry's five largest players, agTeed in 
1??6 to cut his losses and settle four state 
suits st a time when other tobacco firms 
were vowing never to surrender. A year 
later, ’•e again broke with rivals to declare 
nicotine addictive and admit that cigarette 
makers target minors.

More fractious and diverse than the to­
bacco business, the gun industry coufd con- 
ceivatl;. produce a renegade who would ef­
fectively turn state's evidence. But so far. 
that hasn't happened. The recent ousting 
of a firearms trade group executive who 
opened back-channel communication with 
art:gun lawyers has been seen as a sign 
that industry' hard-liners aligned with the 
National Rifle Association are trying to 
take control of the litigation.
‘Pressure Will Build’

Some veterans of the tobacco wars nev­
ertheless see the same sort of process be- 
n r 'in g  again with gur.s. Richard Dav- 
r.c::. a .aw pr:lessor at Northeastern Uni­
versity in Boston who for 15 years has ad­
vocated tobacco suits, is leading the first 
academic conference to foster gun suits, 
scheduled (or May. He has changed the ti­
tle of his strategic-litigation course to: 
"Controlling Tobacco. Guns 4 Other Polit­
ically Protected Hazards."

"Political pressure wili build for may­
ors to bring these cases against gun com­
panies. just as it did for the attorneys gen­
eral with cigarettes," Prof. Daynard says.
If the number of cases grows, "the possi­
bility of even a few breaking through" be­
comes a serious threat. "The connection 
between cigarettes and guns," he contin­
ues. "is that both used political influence to 
escape safety regulation, and eventually 
people got tired of that and turned to the 
courts" to rein them in.

Popular opinion of makers of cigarettes 
and guns is hard to discern. Hostility to­
ward smoking Increased distinctly in the 
1980s and 1990s, as measured by national 
polls and imposition of workplace and 
restaurant smoking bans. But even as the 
tobacco suits mounted, large majorities of 
poll respondents said they opposed pinning 
liability on the companies, as opposed to 
smokers.

Reluctant Witness Similarly, popular support for modest 
forms of gun control, such as requiring per­
mits and buyer background checks, has re­
mained steady and strong, but mo',1 poll re­
spondents express opposition to govern 
men! suits 3gainst gunmakers. A survey 
released in January of 1.008 adults by Deci- 
sionQuest. a jury-consulting firm in Los 
Angeles that has done work for die gun in 
dustry. found that 66% opposed such suits 
ar J cr.lv I?" supp'ried them, with !S% ur. 
sure.

Prof. Daynard maintains that. :n con­
trast to answering abstract poll questions, 
the experience of seeing first hand the evi­
dence of alleged corporate deceit has in­
spired juries in a handful of smokers' suits 
to hold manufacturers liable—and that the 
possibility of tfus recurring in a state suit 
drove cigarette makers to settle. If similar
evidence emerges about the gun industry, 
he adds, it would face the same threat.

Phil Anthony, DecisionQuest's chief 
executive, sees a distinction, though. A 
majority of focus-group participants inter­
viewed by his company tend lo associate 
the Second Amendment right "to keep and 
bear arms” with other constitutionally pro­
tected freedoms. The Second Amendment 
doesn't ban suits against gun makers, but it 
has deep meaning for many Americans, 
especially in the South and West, Mr. An­
thony says. Millions of law-abiding people 
still hunt. There is no tobacco equivalent to 
the politically polent NRA, with its three 
million dues-paying members.

In contrast, says Mr. Anthony, as legal 
attacks on tobacco mounted in the mid- 
1990s. few people in focus groups or on ac­
tual juries spoke up for smokers' rights. 
Many smokers want to quit.
Mixed Messages 

The jury in the Brooklyn case reflected 
the assessments of both Messrs. Anthony 
and Daynard. Interviews with five of the 11 
jurors revealed that most members of the 
panel saw themselves as sympathetic to
manufacturers. But a persistent minority 
persuaded the majority to interpret certain 
manufacturer contracts with wholesalers 
as evidence of "negligent distribution" by 
15 of the 25 defendants. Three defendants 
were ordered to pay a total of S520.000 in 
damages.

What concerned some jurors about the 
contracts was that some manufacturers 
had failed to ban wholesalers from selling 
handguns to dealers who operate at gun 
shows or who don't have stores-two 
sources of illegal gun trafficking, accord­
ing to law-enforcement officials.

This evidence may lack the drama of 
documents that allegedly show that ciga­
rette manufacturers covertly manipulated 
nicotine levels to addict smokers. In Brook­
lyn. though, it was enough for a break­
through verdict—the first ever to hold the 
Industry collectively responsible for a 
criminal shooting.

The question is whether that verdict 
was an aberration or an analog to the 
handfuJ of successful smokers' suits that 
presaged the settlement of state litigation 
ira 'r.'t ’.he lobae:o ie.dustrv.
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W A S H I N G T O N  f AP) -- The Sega! battle cities have launched 

against the gun industry got a new p!a\er Tuesday: Congress.

One lawmaker filed legislation that would prohibit such suits and 

another promised a biil that would guarantee cities the right to sue.

Rep. B o b  Bam. R-Ga.. the National Rifle Association’s point m a n  in 

Congress, led a bipartisan group of two dozen lawmakers on a bill to

nta-vers ~nc d^tnoutori atcountacie lor gun 'iiolence.

"This is a national issue and it cries out for a national remedy," said 

Barr, contending the law suits w ould destroy the constitutional right 

to bear arms while undermining the integrity of the nation’s legal 

and free enterprise systems.

But Sen. Barbara Boxer, D-Calif., said she intends to introduce 

legislation that w-on'd guarantee cities the right to sue gun 

manufacturers and distributors.

" T h e  federal government sends billions of dollars to local 

communities to fight crime," she said. "If local governments belie\e 

the fight against crime is being hampered because of a mass 

proliferation of guns, 1 believe it is in the national interest to allow 

them to take action in court"
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Following the successful state lawsuits against tobacco companies, 

six cities -- Atlanta, N e w  Orleans, Chicago, Miami and Bridgeport, 

Conn. —  have filed lawsuits seeking to force the gttn industry to take
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G u n  lobbyist' hau* taken note of a ruling last month in Federal District (Tuirt in 

!•'- <•>.!>:: In a kcAsuit filed l\v p-p.ute citi.'e:>. a iut\ held 9 of 25 aim 

!.al’ie ; >r three 'hoo;i;n:> that ir.'. -1'.eJ illegal!} Mhi.imed

a" J.gun.

S' • far. • ’ l> i". G e o r g i a  h a s  th e  L e g i s l a t u r e  e n a c t e d  a l a w  to b l o c k  a law'i nt.  

V ’aiVu - • n  •': >  ,a -e . j!ih>".:gh s i m i l a r  legislation i' b e i n g  c o n s i d e r e d  :n at least 

1 2 . 'h e r  stales T h e  F l o r i d a  L e g i s l a t u r e  is c o n s i d e r i n g  a  bill that w o u l d  m a k e  it a 

f e l o n }  for a local official to tile a l a w s u i t  a g a i n s t  th e  g u n  i n d u s i r v

But tackling the offensive stjte-by-state is expensive and time-consuming. Barr's 
bill would accomplish the same feat all at onee. but its prospects are uncertain.

The proposal puts Republican law makers in a bit of a philosophical bind. They 

could wind up defending a law that undermines local governments and leaves 

•.hem open to the question of whether they defend local governments or the gun 

industry.

P.aT said the decision was simple: they w ill defend the status quo. "There is 

n . tiiing more o. mercuiixe than maintaining the status quo." he said.
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By L1ZETTE ALVAREZ

A S H I N G T O N  -- Opening a second front in the latest battle to protect the 

gun industry, Representative Bob Barr Tuesday introduced legislation 

that would block the lawsuits filed by cities against gun manufacturers.

Barr, a Georgia Republican w h o  is a board m e m b e r  of the National Rifle 

Association, the country's largest gun lobbying organization, said that Federal 

legislation was needed to preserve free enterprise and stymie get-rich schemes by 

trial lawyers. The bill would bar lawsuits that seek to hold gun manufacturers and 

dealers liable when someone commits a crime with one of their weapons, 

provided that the firearm is legal and not defective and that the customer is not a 

k n o w n  criminal.

"If these lawsuits are allowed to proceed, it will really be 'Katie bar the door,'" 

Barr said, "because there will be no industry in America that will be safe from 

these abusive and predatory lawsuits."

With cities n o w  challenging gun manufacturers in court, the longtime struggle 

over gun control and the rights of gun owners has been infused with energy and 

importance on Capitol Hill this year.

T h e  new strategy by local governments to recover damages from gun makers has 

stoked the Democrats' campaign to crack d o w n  on firearms after having failed to 

get any gun-control legislation passed since the Republicans won control of 

Congress in 1994. In the past two weeks alone, the Democrats have introduced
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