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Representative Vic Kohring

House Joint Resolution 6 will bring Article VII, Section 1, into alignment with 
the intent of the framer's of Alaska’s Constitution. In December, 1955, an 
a m e n d m e n t  w a s  introduced adding "or indirect!' after the word direct. This 
a m e n d m e n t  was debated extensively. The following points capture the essence 
of these discussions. The first of three main points is from D o n  M. Dafoe's. 
Commission of Education, in a letter to the Constitutional Convention in regard 
to Section 1 of Article VII which stated. "In the third sentence we hcwe used the 
word "direct." It was spelled out that the maintenance and operation or other 
features of direct help would be prohibited. This was not intended and does not 
prohibit the contracting or giving of services to the individual child, for that child 
benefits as his part of society." Dafoe further stated, "We would also point out in 
the light of letters that have come to this foor relevant to the disbursement of 
funds to denominational or other private institutions, that this does not prohibit 
the use of funds in other educational matters, and I a m  sure that no one on the 
Committee would object to the inclusion of this work as we have given the 
amendment here to clarify this one statement."

Ralph Rivers, commenting on the understanding and use of "direct." stated, 
"The word "direct" is the standard treatment of that subject. H e  further sta ted, 
"Now when you get into the wording "or indirect", then you are getting into an 
argument as to whether you can even contract with a private institution for the 
rendering of certain public services, because they might make a profit." Ralph 
further shared the committee's concern with limiting the ability to use public 
funds for individual students needs, "You talk about, prohibiting the 
disbursement of money for an indirect benefit to a parochial or private institution. 
You are reaching clear out to ad infinitum in the realms of logic and association."

The final thought comes from Vic Fisher, adding a futuristic attitude to the 
development of Article VII, Section 1, "/ would just like to add, Mr. President, 
that while this Commissioner Dafoe points out education is an important field, I 
do not J'eel that when it comes to an appropriation of public funds it should 
receive any special, either more restrictive or more favored treatment As Mr. 
White pointed out, the general stipulation is that funds be appropriated only for
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public purpose. N o w  it seems to me that the definition of public purpose mast be 
made during every age in view of the conditions prevailing at that time. I think 
that has been one of the strong points of the Federal Constitution. The fact that it 
has left itself open to that kind of interpretation and, therefore, it seems that f  we  
give favored treatment or discriminatory treatment to this education section, what 
are w e  going to do when it comes to health, welfare and just anything else that 
may come out. I think the public purpose provision should he the only guidance 
when it comes to appropriating public funds."

The a m e n d m e n t  to Insert "or indirect" failed 34 nays to 19 yeas.

These concerns are addressed in over twenty Supreme Court cases in the past 
four decades. For example in Traverse City School District v. Attorney General, 
the S u p reme Court reviews Michigan’s Constitution on the issues of c o m m o n  
understanding, direct benefit, indirect benefit, public purpose, free exercise of 
religion and equal protection under the law. The Supreme Court on the 
definition of "direct' ruled, "The primary rule is the rule of "common 
understanding" described by Justice Cooley, "A constitution is made for the 
people and by the people. The interpretation that should be given it is that which 
reasonable minds, the great mass of the people themselves, would give it...It is 
not to be supposed that they have looked for any dark or abstruse meaning in the 
words employed, but rather that they have accepted them in the sense most 
obvious to the common understanding.""

"Under the amendment, public funds could not be used to support the attendant' 
of nonpublic school students at any location or institution where instruction is 
ojfered in whole or in part to nonpublic school students." The Supreme Court 
ruled, "This is a shocking result. It violates both the free exercise of religion and 
the equal protection provisions of the United States."

Michigan's Constitution uses the same wording as the Constitution of Alaska, 
except m u c h  more restrictive. The Supreme Court ruled that, "The language is 
unconstitutional, void and unenforceable and is severable and capable of being 
removed from (Michigan Constitution) Article 8 Sec. 2 without altering the 
purpose and effect of the balance of the sentence and section."

The third sentence in the Alaska Constitution is a violation of the free exercise 
of religion and equal protection under the law and is capable of being removed 
from Article 7, section 1 with out altering the purpose and effect of this section.

It Is no longer should w e  have choice in education, rather what type of 
educational choices should w e  have. I encourage your support in paving the 
w a y  for choice in education, pass House Joint Resolution 6.
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Section 1. Deletes the last sentence of Article VII, sec. 1 ol the Alaska 

State Constitution [No money shall be paid from public funds for the direct 
benefit of any religious or other private educational institution.).

Section 2. A d d s  a sentence to Article IX, sec. 6 of the Alaska State

Constitution f: however, nothing in this section shall prevent payment
from public funds for the direct educational benefit of students as provided 
bit law.).

Section 3. Places the resolution before the voters in the next general

election in accordance with Article XIII, Section 1 of the Alaska State

Constitution.
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> v
Affiliated with the National Education Association

H JR  6
N E A - A l a s k a  Position Statement

NEA-Alaska is opposed to any attempt to change the Constitution of the 
State of Alaska that would allow for any public Hinds to fund either directly 
or indirectly, private, religious or home school instruction.

Article VII, sec. 1, Constitution of the State of Alaska states, “no money 
shall be paid from public funds for the direct benefit of any religious or other 
private educational institution.” The framers of the Constitution spent many 
hours in debate over this section of the constitution. The debate was not 
over whether to allow public funds to be spent on private and religious 
education, but on how the Constitution might be even more prohibitive to 
this type of expenditure. Clearly the founders wanted public accountability 
for the expenditure of public monies.

At a time when the State of Alaska is faced with a $1 billion deficit and 
some argue an uncertain future, a voucher proposal extending public funding 
to children enrolled in private and denominational schools and home schools 
is an extravagance we cannot afford. Our schools are not adequately and 
equitably funded now.

At a time when our public schools are required to set new educational 
standards and will be requiring students to pass difficult graduation 
examinations, weakening educational opportunities of public school children 
by diverting fiscal resources from public school classrooms to private and 
home providers is counter productive. Taking money away from these 
efforts and giving it to students who aren’t required to meet similar 
standards, pass tests or improve learning is inconsistent with the legislature’s 
quality school initiative embodied in SB 36. Giving public money to private 
and home schools that have no accountability to the public or have no
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requirement to meet quality school standards is a poor exercise in fiscal and 
instructional responsibility.

How much will this proposed amendment cost? In 1997, a year for which 
data exists, there were 157,691 children between the ages of 5 and 19 of 
which 129,940 were enrolled in public school, central correspondence or 
Mount Edgecumbe. When factoring out an estimated 15,768 five year olds 
and 19 year olds who are not enrolled in kindergarten or public school, we 
estimate that there were over 11.900 school age children not enrolled in 
public schools. These children are either being educated at home, or are 
enrolled in private or denominational schools or are simply not being 
educated.

It would cost $46.8 million to give 11.900 students a voucher the equivalent 
of the Base Student Allocation ($3.940). If the voucher is increased because 
of the other variables that determine state aid -  School Size Factor, District 
Cost Factor and Special Needs Factor -  the expense spirals upwards 
radically. In comparison, during the last legislative session, $26 million was 
provided districts under SB 36 of which $13.2 million was distributed to 
schools to address adverse effects of the school size table, definition of 
schools and the district cost factor.

Costs could go up even further if a cash voucher serves as an incentive for 
parents to remove their children, who are enrolled in the public schools, and 
enroll them in either a home school or private school. The number of 
students who may fall in this category is unknown. However, if a student 
exits the public schools for home or private education with a voucher in his 
or her pocket, public schools will lose funding. The fixed costs of operating 
a school and staffing a school will continue; however, each departing student 
will reduce a school district’s Base Student Allocation.

Which school districts will be impacted the most by cash vouchers -  urban 
or rural? In 1996-97, the last year home schools reported enrollment, 986 
students attended 483 home schools that reported to the Department of 
Education. Approximately 82% of the home schools were located in urban 
settings while the balance of 18% were in rural settings including 
communities like Nome, Sterling, Willow and Chevak. In 1998-99, of those 
private religious schools reporting, 65% of private religious schools were in 
urban areas with 86% of the reported total statewide enrollment for private 
religious schools. In 1998-99, of the only eleven private non-religious



schools reporting, 73% were in urban areas with 83% of the reported total 
statewide enrollment for private non-religious schools. Given this 
distribution of home school and private enrollment, cash vouchers will have 
the greatest impact on urban schools where the largest number of home and 
private schools exists. If new funding is appropriated for a vouchered 
education instead of a public education or if current funding is diverted from 
public classrooms to pay for the voucher, urban schools will be hurt most.

Will the state be asked to pay for the transportation costs for those who 
would use a voucher scheme? A significant barrier for low-income families 
seeking greater choices for their child’s education is lack of transportation. 
Many families do not have the means to provide transportation for their 
children to attend other public school alternatives, let alone private schools. 
The bill seems to accommodate greater benefit to those who educate at 
home. That certainly has been the case in other states. Voucher tax dollars 
in Cleveland were used to fund taxis to provide transportation for children 
who were already enrolled in private and religious schools.

Vouchers are taxation without representation. Voucher schemes funnel 
public tax dollars into private and religious schools, yet taxpayers have 
absolutely no say in how voucher schools would be run. The public 
deserves a voice in the spending of our collective resource, especially in a 
voucher scheme that would dramatically increase the public burden for the 
cost of education.

There are other reasons that a voucher scheme is poor public policy. 
Currently schools are working to implement new standards, preparing 
students to pass exit exams and designing new curriculum and opportunities 
for children. We oppose weakening those efforts through vouchers.

We believe in a strong system of public education. Schools have been 
critical to Alaska’s economic, social and cultural development. Public 
education is critical to our state’s future and it’s continued development. 
Public schools demonstrate the very spirit of our democracy by accepting 
and educating all students regardless of means or position in life. If our state 
does not continue to inspire that purpose, our most precious resource, our 
children, will be wasted.

NEA-Alaska wants to provide A+ Schools for Alaska’s Kids. Cash 
vouchers do not contribute to making our schools A+.
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Dear Mr. Dv>o(i

1 am Writing to you regarding HJRfi, the consriltitinn.il amendment that would allow (or public 
school funds to be diverted for private school funding I understand that you chair the (II.SS com m ittee and 
that \uu and oitjers w ill be review ing anti voting on f IJR6  today, March 2 j.

You lu}ve already received a P O M  ftom  me regarding HFt.V In that P O M  I expressed my concern-, 
that the bill faviirs a small (mostly m oneyed i segment o f  the population, at the expense ol the majority o f  
children and faijnlios Similarly, in my letter in the editor that appeared in the Anchorage Da ily  s lew s  
March 19 edition. 1 addressed these concerns more Specifically. 1 have the same concerns now . w ith I IJRf, 
up lor review, j

H.IK6  Would essentially extract from the state’s aheaJv severely comprom ised public school 
budget mure ihap S46 million righl oft the bat and the amount would presumably increase. Why wou ld we 
w ant to do this?|We currently have fifth grade classes with its many ,is 30 pupils in Them. Ask any teacher 
and he or she will admit Thai 30 pupils is at least 7 kids loo many to make the classroom  effective. W e also 
have teachers w|io routinely spend hundreds o f  dollars per year on classroom  supplies for (heir studenrj 
(including paper products, an materials, pencils, and computer-related products) because individual school 
budgets even n o v  cannot provide the necessary essentials. The biggest reason, however, is this- w e mtijt 
keep m m ind thjt public schools do much more than teach the Ihree R's. They have to. With an ever- 
increasing numbjr o f  single-parent fam ilies and a grow ing segment o f  the population rapidly becom ing  
what's been tern ed th e "working poor," these days children are lefir largely unattended, except during those 
Jew hours «i day when they attend public schools. In some cases, public schools provide the one square 
meal a day these kids get. In other cases they ensm c essential health and psychiatric services. T h e y  provide 
special educatior services for children with developmental and other disabilities finally, they provide 
structure anil a cpde o f  social ethics to children who may actually get these nowhere else but inside the 
puhlic school walls. | he list goes on.

These d tvs there has been much renl concern about the breakdown o f  our society in terms o f  tho 
fam ily and in terns o f  our individual and co llective code o f  ethics. ‘I he ways and means to stop this 
societal erosion ire not arrived at simply. I do not presume to have all the answers. O n e  thing, however, is 
certain. I nking n nney away from  public- schools w ill not make things belter for ih e children o f  our 
communities. Qirile the contrary. The depletion o f  public school funds w ill harm far more children and 
families than the proposed re-routing o f  school budget funds will help.

hi conclusion, please consider the follow ing logical argument: I fH R S  was found, upon 
exam illation, to lie essentially untonstittitioiliil. are we to then change the constitution itself, com prom ising  
the very ideals ufjon which it was founded?

Mr. Dyson, please consider these arguments when it com es time to vote on IIJR6 .
I thank you for your time.

-

(..uremic blcwait 
P.O. Box 7 7 15 5 1 j 
F a d e  River, AK $9?77 
(U07i 688-405'.! I
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religion and having public funds diverted to private and parochial schools. M y  office is 

currently researching tuition rates, admissions policies, and numbers of religious and 

secular private schools in Alaska, and w e  will submit a position paper on school vouchers 

soon. However, of the roughly 40 private schools in Anchorage w e  have contacted so 

far, more than 8 0 %  are religious institutions. If a major and foreseeable consequence of 

this voucher plan is to funnel a large portion of the money used for vouchers into church 

schools, then this is precisely what the founders of this country sought to avoid: money 

raised from everyone’s taxes being used to support sectarian religious institutions.

W c  also want to caution that it is shortsighted of supporters of private and 

parochial schools to be seduced by the possibility of direct or indirect government aid. 

Separation of church and slate is for the protection of the sanctity of religion as well as 

for the protection of individual rights, because government regulations follow 

government money as surely as night follows day.

Finally, voucher schemes would abandon our local public schools for two 

reasons. First, this voucher scheme will constitute a new and huge government 

expenditure. Where will all this money come from at a lime when government spending 

is being cut and Alaskans are facing difficult choices between creating new taxes, 

capping the PFD, or deleting our capital reserves? There is only one place it can come 

from; the existing public school budget. Government support for parents w h o  pay private 

school tuition inescapably means less government money for our alrcady-stTuggling 

public schools. Second, the use of tax dollars to encourage some parents and students to 

abandon public schools in the name of “competition” is m i a plan for the improvement of 
Alaska’s public schools. A  real plan to improve the public schools would address issues 

like class size, teacher training, student standards, ensuring that every school has access 

to computers and books, encouraging parental involvement in education, and ensuring 

that education takes place in a safe environment. Vouchers siphon money away from the 

public schools, money needed to improve the neighborhood school where most parents 

choose to send their children.

For all these reasons, the A k C L U  urges you lo oppose 1 D R  6. Alaska’s 

constitution should not be amended lo pave the way for a program that is discriminatory, 

bad public policy, and constitutionally suspect under the First Amendment and under the 

Equal Protection provision of the Alaska Constitution.

Please feel free to contact m e  at 258-0044 if you have any further questions. I 

thank the Committee for the opportunity to speak today.
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B L A I N E  C O N C E P T  D E V E L O P E D

1530's 

1600's 

1875  ̂

1888

N O T E

1971

1972 

1994

Protestant Reformation ended the Church of England's 

control over religious liturgy.

Protestant churches were being established in the United 

States.

In order to squelch the growth of the R o m a n  Catholic 
Chu r c h  in the United States Representative Blaine 
introduced a n  amendment. This a m e n d m e n t  prevented any 

public monies from being given to the Catholic C h u r c h  for 

education. The a m e n d m e n t  failed.

Although the a m e n d m e n t  failed to be incorporated in the 
U.S. Constitution, the Blaine A m e n d m e n t  b e c a m e  k n o w n  as 

an the Enabling Act. A  requirement for the admission for 

Montana, Washington, North and South Dakota.

Since the late 1800"s s o m e  36 states adopted the Blaine 

wording a n d  intent into that states constitution.

Traverse City School District v. Attorney General 
S u p r e m e  Court ruled the Michigan's Constitution, Article 

VIII, Section 2 (prohibiting public funds for private 
education) w a s  "Unconstitutional, void, and unenforceable, 
because it contravened free exercise of religion guaranteed by 
the United States Constitution and was Violative of equal 
protection of laws provisions of the United States Constitution.

Warren v. N u s b a u m
U.S. S u p r e m e  Court decision interpret state constitutions to 
parallel the First A m e n d m e n t .  Therefore, the recent First 
A m e n d m e n t  cases should control state constitutional 

interpretation.

Campbell v. Manchester Board of School Directors 
T h e  Court unanimously overturned its prior ruling 

remarking "Jurisprudence has evolved greatly since 1961 and 
in directions unpredictable at the time, thus we must examine 
the constitutional issues anew in light of more recent 
teachings."



1999 ’ ’ Kotterman v. Killian
T h e  Court ruled that "primary beneficiaries of the credit are 
taxpayers who contribute to the school tuition organizations, 
parents who might otherwise be deprived of an opportunity to 
make meaningful decisions about their children's education's, 
and the children themselves. Private schools are at best only 
incidental beneficiaries." B y  creating the program, the 

legislature "hoped to encourage the development of 
educational settings that would invigorate learning inprove 
academic achievement, and provide additional choices to 
parents and children."

"The Blaine Amendment was a clear manifestation of religious 
bigotry, part of a crusade manufactured by the contemporary 
Protestant establishment to counter what was perceived as a 
growing Catholic Menace. We would be hard pressed to 
divorce the amendment's language from the insidious 
discriminatory intent that prompted it."

)



prepared by D. Harvey McIntyre 
Archdiocese o f Seattle canon Lawyer

The B la in e  Amendment
S tate  C o n s t it u t io n a l School P ro v is io n

A  movement away from secta rian schools toward the common or pub lic elementary 
schools had been developing a t the lo ca l and sta te government le ve ls In many 
pa rts o f the country since the ea rly pa rt o f the 19th century. The o r ig in a l 
cannon school movement, wh ile opposing sectarian re lig io u s in s tru c t io n , openly 
supported teaching basic ccnxnunity values which were obviously Ch ris tian and 
im p lic it ly .P ro te s ta n t, Many Reman Catholic immigrants desirous o f pro tec ting 
th e ir own re lig io u s and ethn ic tra d it io n s found the cannon schools to ta l ly  
unacceptable and sought a share o f the pub lic education funds to support th e ir 
own schools. As a re s u lt many advocates o f the cannon schools opposed these 
Catho lic e f fo r ts  by adopting le ga l and con s titu tio na l re s tr ic t io n s against the 
use o f any pub lic funds fo r sectarian schools and sectarian con tro l o f pub lic 
schools.

'Ihe fede ra l government jo ined the campaign fo r a free non-sectarian school 
system in  1675 when President Ulysses S. Grant ca lled fo r a co n s titu t io n a l 
amendment re q u ir in g a l l  sta tes to estab lish such pub lic schools. IHs proposal 
was s t r ic t e r  than the cannon school movement by p ro h ib itin g a l l re lig io u s 
in s tru c t io n  in  such schools. Soon Republican congressman James G. B la ine, 
h im se lf a longtime advocate o f extending federa l Establishment re s tr ic t io n s to  
the s ta te s , in troduced during the same year a con s titu tio n a l amendment in to  
the House o f Representatives. However, un like President G rant's c a l l , the Bla ine 
amendment, wh ile p ro h ib it in g  s ta te support fo r sectarian re lig io n , s p e c if ic a lly  
pro tected C h ris tia n in s tru c t io n : "This a r t ic le  sh a ll not be construed to  p ro h ib it
the reading o f the B ib le in  any school or in s t i tu t io n . " The Bla ine Amendment 
passed the House in  1876 by a vote o f .180 to 7 and f e l l  only two votes short o f 
the requ ired Senate tw o -th ird s m a jo r ity . For the next decade Bla ine continued 
to  support a c o n s titu t io n a l amendment w ithout success. In 1889 Senator W illiam 
W. B la ir introduced a s im ila r amendment and expressed h is support fo r a re s t r ic t iv e  

i pu b lic shool p ro v is io n in  the Enabling Act fo r the admission o f new sta tes . For 
B la ir a lso the p ro h ib it io n  o f secta rian in s tru c tio n in  pub lic schools wan 
cond itioned by a requirement th a t such schools educate th e ir students in  'V ir tu e , 
m o ra lity , and the p r in c ip le s o f the Chris tian re l ig io n ." Beginning in  the 
previous year o f 1888 the in te n t o f the unsuccessful co n s titu t io n a l amendment 
e f f o r t had s h if te d  to  the in se rt io n o f the pub lic school p rov is ion in to  Enabling 
Acts fo r the admission o f new s ta tes . The b i l l  began in  the house as H.R. 8S66 
and was passed in  the Senate as S. 185 in  1889 to enable the admission o f the 
s ta te s o f North and South Dakota, Man tana and Washington.

The Washington C ons titu tio na l Convention o f 1889 was composed o f a oanfartab le 
m a jo r ity o f Republican delegates who were undoubtedly Blaine Republicans. The 
Republican delegates from the e a r l ie r Washington T e rr ito ry to tlie Nationa l 
Republican Convention had s o l id ly  backed‘B laine f o r . P residen t• three tiroes as 'd id ‘ 
the s ta te de lega tion in  1892. These delegates also supported B la ine*3 well-known 
views on re lig io u s establishment and common schools. The C ons titu tio na l 
Convention d iscussion was remarkably p a ra lle l to congressional debate on the 
B la ine Amendment and B la ir 's  caments on the Ehabling A c t's pub lic school p ro v is io n .

%



I t  should be no surp rise therefore to discover tha t Washington S ta te 's 
establishment clauses are remarkably s im ila r to those found in  the Blaine 
amendment. ‘

A pp lica tio n o f the school prov is ion sections o f our s ta te cons titu tio n 
should consider the framers d is t in c t io n  between re lig io n  and sectarianism which 
m irro red the na tiona l ccmoon school movement; they saw re lig io n as a pos itive 
moral fo rce fo r soc ie ty and a po s it iv e in fluence fo r students. Hie repeated 
fa i lu r e  o f the fede ra l co n s titu t io n a l amendment and the inc lus ion o f the pub lic 
school p ro v is io n in  on ly the la s t th ir d  o f the states admitted, expla ins why only 
seme sta tes p ro h ib it f in a n c ia l support fo r students in  sectarian schools r and 
why fede ra l p o lic y requ ires an equitab le d is tr ib u t io n  o f federa l funds to 
sec ta rian , and independent p riva te as we ll as common school students.

"s.

Note; I t i i s  summation is  based on the exce llen t a r t ic le  co-authored by Robert P. 
U tte r and Edward J . Larson in  the spring , 1988 ed ition o f the Hastings 
c o n s titu t io n a l Law Quarterly , "church and State on the Peon t ie r?  Hie . 
H is to ry o f the Establishment clauses in the Washington State c o n s t itu t io n ."
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R e p r e s e n t a t i v e  V i c  K o h r i n g

T h e  c o m m o n  school movement, aka the public school system, began in 

the m i d - 19"' Century. President Grant called for a constitutional 
a m e n d m e n t  requiring all states to establish such schools. In 1876, 

Republican Congressman J a m e s  Blaine introduced an a m e n d m e n t  to the 
C o m m o n  School Bill. T h e  Blaine A m e n d m e n t  w a s  defeated b y  only two 

votes. Although unsuccessful, his efforts shifted to the insertion of the 
public school provision into Enabling Acts for the admission of n e w  
states. Blaine's Enabling Act bill passed in 1889 to enable the admission 
of Montana, Washington, North and South Dakota as states. Over the 

next sixty years, s o m e  thirty-six States, including Arizona a n d  Alaska, 
adopted wording almost identical to the original Blaine A m e n d m e n t .  As 
a result of the establishment clause in the Blaine amen d m e n t ,  the First 
A m e n d m e n t  to the Constitution has been interpreted to prohibit financial 

support for religious schools.

Public Schools changed little until 1965. Congress passed legislation to 
provide full educational opportunities to economically disadvantaged 
children: Title I of the Elementary and Secondaiy Education Act, which 
provided funds to local schools for the specific purpose of providing 
remedial education, guidance services and counseling. M a n y  cities 
developed programs that met the needs of public school and provided 

services to students enrolled in private schools.

T h e  first of three b e n c h m a r k  court cases, L e m o n  v K u r t z m a n  1971, 
established a three-part test to evaluate whether practices of schools and 
individuals violated the intent of the First A m e n d m e n t .  In 1985, Aguilar 
v. Felton, the S u p r e m e  Court considered whether it w a s  permissible for a 
school system to place public school teachers in private parochial 
schools to provide Title 1 remedial services to students. T h e  S u p r e m e

SPONSOR STATEMENT
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Court found the program created an excessive entanglement of church 
and state. T h e  Court indicated that remedial services could be provided 
to a religious school, but the services m u s t  be provided at a neutral site.

In 1997, Agostini v. Felton sough relief from the Court's earlier decision 
based o n  the excessive cost of complying with the neutral site provision 
of the Aguilar decision. In 1997, the court asserted that with appropriate 
safeguards, providing Title I programs on parochial school grounds w a s  

not a violation of the Establishment Clause. Furthermore, the Court 
determined the program did not excessively entangle government, or that 
public funds for religious schools were not automatically inappropriate or 

invalid.

This case is significant to State and local leaders and educators for three 

reasons

• It is important to stay up-to-date on legal matters that are 

dynamic and changing.

• The S u p r e m e  Court does change its mind on the separation of 

church and state.

• A  national m o v e m e n t  toward a more flexible view concerning 

public funds being spent in parochial schools.

T h e  Agostini case will have a major impact on Alaska’s schools. It is m y  

opinion that it is time for Alaska to take advantage of these recent court 
cases a n d  m o v e  in the s a m e  direction. The U.S. S u p r e m e  Court affirmed 

its trend of moving toward greater acceptance of allowing the use of 
public funds in private schools to provide appropriate education to all. If 
the Alaska S u p r e m e  Court refuse to change its archaic decision in the 

Sheldon Jackson College v. the State, then Alaska Legislature m u s t  
provide the vehicle necessary for Alaskans to change the Constitution. 
Stop the education deficit in Alaska. Pass H J R 6  for the survival of 

Alaska's youth.

I strongly encourage your support on House Joint Resolution 6.
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PRESIDENT EGAN: If there is no objection, then the C o n v e n t i o n  will
stand at r e c e s s  u n t i l  1:30 p.m.

RECESS

PRESIDENT EGAN: The Convention will come to order. We have before
us the article on health, education and welfare. Miss Awes.

AWES: I placed an amendment on the desk which has been submitted
by the Bill of Rights Committee.

PRESIDENT EGAN: Mrs. Sweeney.

SWEENEY: Mr. President, I just wanted to get this thing off my
desk before we got started on this other thing. Mr. President, 
your Committee on Engrossment and Enrollment to .whom was referred 
Committee Proposal No. 3> ha3 cc. "jared same with the original 
and finds the same correctly engrossed, and the fir3t enrolled 
copy v/ill be on the delegates' desks this afternoon. I move the 
adoption and ask unanimous consent.

PR E S I D E N T  EGAN: Mrs. S w e e n e y  asks unanimous cons ent that the
report  be adopted. If there is no objection, C o m m i t t e e  P r o p o s a l  
No. 3 is r e f e r r e d  to S t y l e  and Drafting. Does the special C o m m i t­
tee to read the j o u r n a l  h a v e  a r e p o r t  to make at this time? Mr. 
W h i t e .

WHITE: I made a report this morning and there is no additional
report.

KNIGHT: On r e c h e c k l n g  we find that page 9 of the Journal f o r  the
43rd day, roll  call, u n d e r  "nays'1, strike "Barr" and Insert 
" A w e s " .

P R E S I D E N T  EGAN: Page 9 of the j o u rnal of the 43rd day, the first
name should be "Awes" i n s t e a d  of "Barr" under the "nays". Y o u  
ask u n a n i m o u s  consent?

KNIGHT: I do, Mr. President.

P R E S I D E N T  EGAN: Is t h e r e  o b j e c t i o n  to adopting the Journal of the 
43rd day w i t h  the s u g g e s t e d  c o r r e c t i o n  as offered by the special 
C o m m i t t e e  to read the j o u rnal? H e a r i n g  no objection, it is so 
ordered and the j o u r n a l  for t hat day is ordered approved. At 
this time we have b e f o r e  us the article on health, e d u c a t i o n  and 
welfare, and we ha ve the p r o p o s e d  amendment, as p r o p o s e d  by the 
Commit tee on P r e a m b l e  and B i l l  of Rights. The Chief C l e r k  will 
rea>- that proposal. Mr. Sundborg.

SUNDBORG: I w o u l d  like to r e p o r t  f o r  the Style and D r a f t i n g
Committee, if I m a y  at this time, that the C o m m i t t e e  is hard at



work utilizing the subcommittee method on the articles which had 
been referred to us. The subcommittees consist of three members 
each, and they are going over the proposals word by v/ord. We 
have adopted within our Committee a procedure whereby after the 
subcommittee has agreed upon its recommendations to the full 
Committee, but before the full Committee has acted, the subcom­
mittee will contact the substantive committee Involved with the 
view to having one member who would be a spokesman for that 
committee sit with our subcommittee to go over in detail the 
suggested changes so that we may be certain that we are follow­
ing the Intent of the committee which originally drafted the 
article or the intent of the body as expressed here on the 
floor in amendments. Then after our subcommittees have so con­
ferred with the representative of the substantive committee, the 
full Style and Drafting Committee will consider their report and 
report something back here to the Convention floor. My purpose 
in*announcing this to the Convention at this time i3 to alert 
each of the major committees to the fact that we will want to 
have you designate a spokesman or representative of your commit­
tee to meet with our subcommittees as v/e v/ork on your proposals.

PRESIDENT EGAN: That is a matter you will undoubtedly take up
v/lth each committee as you come to that.

SUNDBORG: V/e will notify the committee when we would desire a
meeting but we would like to have them be ready to nominate some­
one to represent them so v/e will not be delayed.

PRESIDENT EGAN: The Chief Cleric will please read the proposed
amendment to Section 1.

CHIEF CLERK: "Section 1, article health, education and welfare,
add the word 'educational' before the v/ord '.institution' on the 
last line."

PRESIDENT EGAN: What is the pleasure of the Committee?

AWES: The Committee met and unanimously adopted this proposed
amendment. The v/ord is put in purely for clarification purposes, 
and I ask the adoption and ask unanimous consent.

PRESIDENT EGAN: Miss Awes asks unanimous consent for the adoption
of the proposed amendment. Is there objection? Mr. Taylor.

TAYLOR: Point of information. Is that the only amendment, tn
put the v/ord "educational" in front of the v/ord "institution"?
I am not objecting.

PRESIDENT EGAN: If there is no objection -- Mr. Victor Rivers.

V. RIVERS: I will have to object a little further because that
does not in my opinion cover the context of certain communications 
that v/e had read here. I will object for this time.
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PRESIDENT EGAN: The subject 13 open for discussion. Mr.
Hellenthal.

HELLENTHAL: I rise to a point of order. I don't think that It
Is necessary to vote on the proposed amendment. The Committee 
met and unanimously decided that the v/ord should be included, 
and rather than have their report remimeographed they merely 
v/ant to present it with the v/ord in it, and then in the proper 
course of time the matter will be considered.

PRESIDENT EGAN: No, Mr. Hellenthal, it will have to be amended.
Your report is before us and the only manner it can be amended 
in now is by the action of the body. I understand what your 
feeling was here, but that is out of that jurisdiction at this 
time. Miss Awes.

AWES: I will give a little explanation of this. This v/ord, as
I said before, was merely for clarification purposes. It was 
the opinion of the Committee that is what thl3 meant originally, 
but it was implied by virtue of the fact it was in the educa­
tion section, but there have been so many comments and so many 
questions, both from the members of the body and from the c om­
munications which have come into the Committee and the Conven­
tion, we thought it would be better if this were amended to 
conform with the intent, at least so it is clear what the intent 
of the Committee is, and that is the only purpose in submitting • 
this at this "ime.

HERMANN: Point of information, if v/e adopt this amendment now
and insert the v/ord "educational" before "institution", it will 
not be possible to remove it later, will it, by amendment from 
the floor?

PRESIDENT EGAN: It would not be possible to remove the v/ord
"educational", Mrs. Hermann, that Is true. The Chair just 
wondered, Mrs. Hermann, if the word "educational" being there, 
if there are any other institutions in the Territory other than 
educational institutions that would be affected by this.

COGHILL: I rise to a point of information on that. It is in the
educational article, Section 1 of the health, welfare, and edu­
cation, and it should be germane to that section, and that is 
just clarifying the intent of the Committee.

PRESIDENT EGAN: Is there further discussion of the proposed
amendment?

ROBERTSON: Point of inquiry, does the v/ord "private" mean p a r­
ochial?

BUCKALEW : I  s e c o n d  I t .
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PRESIDENT EGAN: Do you mean Is It all-inclusive? Is that right,
Mr. Robertson?

ROBERTSON: Yes, t h at '3 right. I don't understand the word
"private".

AWES: Well, I thinlc undoubtedly it does. You will notice before
t h e‘word "private" comes the word "religious". "Religious or 
other private educational institutions", so I think that would 
undoubtedly be any educational institution that is not supported 
and run by the state.

V. RIVERS: The basis to my objection to that is this, we had
some statements here for matching funds for hospitals under the 
Hill-Burton Act under legislative acts and of the Territorial 
legislature. Nov; it seems to me if vie are going to put in other 
educational institutions, it might refer back to religious in­
stitutions or other private institutions, but I think that under 
this section they also want to include perhaps that no public 
funds shall be paid for the direct benefit of any religious in­
stitution, so if "education" qualifies "religious", then also 
you have not taken care of the fact that they will be authorized 
or allowed to prescribe for religious institutions. Also, I 
believe if that does not apply, then we have eliminated certain 
groups that operate hospitals from benefiting under Hill-Burton 
funds and similar appropriations. It seems to me the word "edu­
cation" is not adequate to cover it unless we all feel it is 
adequately covered in some other part of the constitution.

PRESIDENT EGAN: Mr. Armstrong.

ARMSTRONG: Mr. President, I would suggest that before we have a
discussion at this point, that if this could be accepted as Miss 
Awes has suggested, we could go ahead with the suggestions of 
the article and the intent. We are starting at the end of the 
article instead of the beginning, and I think we are warping 
Miss Awes' Intent out of shape by getting into a lengthy discus­
sion of-what was asked as an addition for clarification and I 
believe vie would find that we would have a much more intelligent 
approach to this thing if we could start at the beginning of the 
article and read it through, think it through, discuss it and 
then make any of these amendments. I would say, too, that if 
we are going to have a lengthy discussion at this point it might 
be well to just withdraw the ruotlon; because I think we would be 
defeating our intent.

PRESIDENT EGAN: The article has been read for the second time
in its entirety. Mr. White.

WHITE: I don't wish to complicate the situation, but we may run
into this again. If I understand the article that is before us
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on the floor, the Committee did not ask to withdraw it, but I 
think Mrs. Hermann raised a very valid point. If this word is 
inserted now, v/e can't move later during the course of the 
debate to strike it. I would move that the rules be suspended 
and that the Committee be allowed to substitute its unanimous 
amendment v/ith the thought in mind that v/e can then later re­
move it if during the course of the debate it appears to be the 
wish of the body to do so.

PRESIDENT EGAN: The Chair stated it could not be removed and
the Chair would stand corrected to a certain point on that 
statement, that is by a suspension of the rules or rescinding 
of the action of course you could do it.

WHITE: I so move, Mr. President, and ask unanimous consent.

PRESIDENT EGAN: Mr. White, please state the motion.

WHITE: That the rules be suspended and that the Committee be
allowed to submit its proposed amendment as though a part of the 
Committee report.

KILCHER: Point of information. Could it possibly be handled in
such a manner as to have the report reconsidered and recommitted 
and come out again a second time?

PRESIDENT EGAN: The effect of Mr. White's motion under suspen­
sion of the rules v/ould accomplish that. Mr. Riley

RILEY: Mr. President. I think this is in line with Mr. White's
suggestion that this article of this proposal now before us be 
considered under a suspension of the rules, simply as a commit­
tee substitute for the same article. I think that v/ould put the 
thing in motion.

PRESIDENT EGAN: Right, and havp the v/ord "educational" placed
before the v/ord "institution". ‘

RILEY: That v/ould enable U3  to work either way from that v/ord
afterv/ards.

V. RIVERS: That v/ould cover my objection. I have no objection
to that.

PRESIDENT EGAN: If there is no oblection then, then it is so
ordered, and the v/ord "educational has been inserted before the 
v/ord "institution" as if this were a substitute committee report. 
Nov/, Section 1 is open for amendment. Mr. Hurley.

HURLEY: Mr. President, I would like to ask a ouestion of the
Chairman of the Bill of Rights Committee. Would your Committee 
consider in using the terminology "direct benefit ' whether or 
not that would be a directive or a license to the legislature 
to appropriate money for the indirect benefits? If so, what was 
their conclusion?
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AWES: I don't think it is a direct order to the legislature to
do anything. I think we prohibited what we wanted to prohibit.
I don't think that tells the legislature they are supposed to do 
anything else.

METCALF: I have an amendment.

COGHILL: I rise to a point of order. I submitted an amendment
this section before the noon recess, and it has never been recog 
nized, and I was recognized by the Chair.

PRESIDENT EGAN: Were you recognized for that purpose before the
noon reces 3 ? If you were, then the Chief Clerk may read the pro 
posed amendment as offered by Mr. Coghill, The Chair feels 
sorry about that, Mr. Coghill.

CHIEF CLERK: "Section 1, line 7, after the word 'direct' insert
the words 'or indirect'."*

COGHILL: I move and ask unanimous consent.

R. RIVERS: I object.

METCALF: I second the motion.

PRESIDENT EGAN: It has been moved and seconded that the words
"or indirect" be inserted after the word "direct" In line 7> Sec­
tion 1.

WHITE: Point of order. I believe there was a letter presented
to the Convention the other day that the Convention agreed to 
defer the reading of until we reached this section. It seems to 
me proper we hear it before we consider any business.

PRESIDENT EGAN: Is there such a communication? The Chief Clerk
might read the communication that v/as referred to before v/e act 
upon this amendment.

CHIEF CLERK: (A letter from Mr. Don M. Dafoe, Commissioner of
Education, enclosing a statement on Section 1 of the article on 
health, education and welfare to the effect that he believed the 
statement somewhat oversimplified and setting forth seven points 
which he believed should be included in the constitution, wa3 
read.)

PRESIDENT EGAN: Mr. Armstrong.

ARMSTRONG: Mr. President, the Committee has asked me ;o speak
to this section, and seeing it has been amended I hope you will 
liberally construe that I am talking to the amendment, but the 
Enabling Act that v/e have before us says on page 3> "The p r o­
vision shall be made for the establishment and maintenance of a



system of public schools which shall be open to all children of 
said state and free from sectarian control." fir. President, 
your Committee on Health, Education and Welfare approached this 
whole subject of education with great care and consideration. 
Many methods v/e re sought out to provide and protect for the 
future of our public schools. V/e had to recognize that the 
public schools were our responsibility and that it was our duty 
to provide for all children of the state in matters of education. 
The Convention v/ill note that in Section 1 that the Committee 
has Icept a broad concept and has tried to keep our schools u n­
shackled by constitutional road blocks. May I draw to your 
attention further the fact that v/e have used the words 'to 
establish and maintain by general law". This is a clear direc­
tive to the legislature to set the machinery in motion in keep­
ing with the constitution and v/hatever future needs may arise. 
Your Committee has also spelled out the fact that all children 
shall have the opportunity of schools, and that if the need 
arises for vocational.schools, rehabilitation centers, schools 
for the retarded and other forms of education, that it is com­
pletely possible under this proposal. It is not only v/lse but 
mandatory under the Enabling Act to spell out that schools are 
operated in the public interest by the state and kept from 
sectarian control. In the third sentence of this section it 
deals with the public funds. This term wa3 used because we 
felt that state funds may at times go through many hands before 
reaching the point of their work for the public, and 3 0  the 
term "public funds" was then used as a guide to every portion 
of our state financing, borough, city or other entity for the 
disbursement of these monies. In this third sentence v/e have 
used the v/ord "direct". It was spelled out that the maintenance 
and operation or other features of direct help v/ould be prohibit­
ed. This was not Intended and does not prohibit the contracting 
or giving of services to the individual child, for that child 
benefits as his part of society. This section gives the educa­
tion department, or other departments, the right to seek out the 
child, independent of his religious affiliation, to help him to 
become a strong and useful part of society wherein it touches 
health and matters of welfare. V/e v/ould also point out in the 
light of letters that have come to this floor relevant to the 
disbursement of funds to denominational or other private insti­
tutions, that this does not prohibit the use of funds in other 
educational matters, and I am sure that no one on the Committee 
v/ould object to the inclusion of this v/ord as v/e have given the 
amendment here to clarify this one statement. Mow it reads as 
it has been amended by the Committee, "No money shall be paid 
from public funds for the direct benefit of any religious or 
other private educational institution." V/e did this to take any 
doubt away on the part of this Convention of our motives, and 
v/e state that where there are welfare cases for children in 
bome3 and when there are Indigents in hospitals that we do not 
wl3h to interfere with that practice of helping to serve people
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through those institutions. It is the feeling of the Committee, 
after long work and thorough study, that these basic recommenda­
tions that we have given here on this section on education 3hould 
be accepted by the Convention.

V. FISCHER: May I ask the delegate a question?

PRESIDENT EGAN: You may, Mr. Fischer, if there is no objection.

V. FISCHER: The article on finance, the proposal on finance, has
the following Section 7: "No tax shall be levied or appropriation
of public money made or public property transferred, nor shall the 
public credit be used, except for a public purpose." Now, that is 
the article and proposal on finance which would govern not only 
education but all expenditures of the state, and unless there is a 
very special reason for having separate and different language 
here, we probably should treat financial matters only In the 
finance article, so my question to you is, is there a special 
reason why v/e should have the third sentence of Section 1 in the 
health, education and welfare article?

ARMSTRONG: Your Committee on Health, Education, and V/e If are dis­
cussed this prior to coming to the floor this afternoon. I 
believe it v/as our unanimous feeling that this should be taken 
as a part of education so that it could always be clarified in 
relationship to this subject. We realise there are two other 
matters in proposals that deal directly with finance, but we felt 
that when we came to those things they would have to be correlated
with our action at this point. I feel that this matter needs to
be clarified here and that w as the action of the Committee and 
their reason for retaining it here instead of postponing it to the 
finance section.

R. RIVERS: I speak directly to the proposed amendment to the
section. As I understand it, or remember it after all this 
general discussion --

PRESIDENT EGAN: Before you proceed, It seems that some of the 
delegates don't realize x-/hat the proposed amendment is. After 
the v/ord "direct" insert the word3 "or indirect". You may pro­
ceed.

R. RIVERS: The standard approach is that no public funds shall
be disbursed for the direct benefit of any religious institu­
tion or parochial schools. The word "direct" is the standard 
treatment of that subject. Nov/ when you get into the wording 
"or indirect", then you are getting into an argument a,s to 
whether you can even contract with a private institution for the 
rendering of certain public services because they might say they 
might make a profit. Now I agree that it might not be inter­
preted that way, but you are only stirring up an argument when
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you talk about prohibiting the disbursement of money for an I n­
direct benefit to a parochial or private institution. You are 
reaching clear out to ad Infinitum In the realms of logic and 
association. You don't treat It that way, you don't stir up 
that kind of a n •argument. If there Is a public purpose for 
which money Is to be expended it does not matter if some of it 
does result in an indirect benefit to some private concern, 
which may be a contractor, so I definitely don't want to see the 
words "or indirect" inserted in thi3 section.

COGHItL: Speaking in defense of my proposed amendment, I would
first like to say I am very prone to the problem of putting any 
religious persecution into the Constitutional Convention or 
among the delegates. It would be the same thing as me trying 
to convince Mr. Ralph Rivers of the principles of the Republi­
can party, and he in turn of the party he belongs to. I don't 
believe that is the problem at all. I think that they certainly 
have a right, a private right or a religious right, or a 
parochial right under our constitution to have schools. However, 
I believe that the way our government was set up 1 7 5  years ago, 
that the founders felt that public education was necessary to 
bring about a form of educating the whole child for civic 
benefit through a division of point of the home taking a certain 
part of the child, the church taking a certain part of this e du­
cation, and the government or state through public schools 
taking the other part. I adhere to that principle, and I might 
say that I am the president of the Association of Alaska School 
Boards and one of the formers of that twelve-point program we 
developed in Anchorage last October. I think that the problem 
could probably be v/e 11 misconstrued here as to the- motive and 
intent. However, I feel that the Intent of public education is 
primarily a state function and does not belong to any private 
or any one particular group, whether they are in the minority or 
the majority. I believe we should take direct steps to maintain 
a free public education not encroached upon by any quarter. I 
think it might be v/e 11 to bring out in the argument for the 
direct or indirect benefit of public funds for education is the 
matter that is now being faced in Europe and in particular In 
the Netherlands where they have what is called the form of 
educational pacification, where the government is splitting the 
tax dollar among some 5 0 0  different church groups providing for 
a parochial school benefit on an Indirect basis, and in a c o m­
munity v/here there is maybe 500 school children there v/ill be 
as high as seven or eight small schools scattered out throughout 
the community, not providing for the fullest benefit in the 
educational field as far as having a good complete centralized 
program. I think that sectarianism segregation in our educa­
tional system is bad for the children. I do not deny the right 
of people to have their own schools. However, I think that v/e 
should always look to the interest of the founders of our nation 
when they brought about the separation of church and state. The
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problem was brought, and It was brought about by Thomas Jefferson 
quite well when he said, "If a nation expects to be ignorant and 
free in the state of civilization, it expects something that 
never shall b e " . Therefore out of his deliberations with John 
Madison they brought about a form of free public education 
starting in Virginia, and it has come forward ever since under 
the intent of having the tax dollar only brought to the public 
educational system. I know there have been many law cases on it, 
Supreme Court rulings and what not, and I think that the matter 
still Is divided as far as the general public is concerned, as 
between the sects of religion and not on the principle of pre­
serving the free public education as an Instrument of the 3tate.

RILEY: Mr. President, I should like to address a question, if I
may, to the Committee Chairman, but meanwhile I wish to commend 
Mr. Coghill on quoting with favor, Thomas Jefferson. Mi3s Awes, 
it runs in mind and I have not the delegate proposal before me, 
that there was a delegate proposal submitted in language substan­
tially the same as thi3 v/ould read if Mr. Coghill's amendment 
were adopted. Could you tell me what your experience wa3 in Com­
mittee, what the Committee thinking was in rejecting that language

AWES: That I believe, if I recall rightly, was Proposal Mo. 2
and submitted by Mr, Johnson. It was carefully considered by the 
Committee, and Mr. Johnson wa3 requested to come in and speak with 
us on it. W f. considered both the words "direct'1 and "indirect" 
and v/e felt that the words "or indirect" v/ould, as Mr. Rivers 
said, reach out Into Infinity practically, and probably it is not 
even known what the results of that might be. We did feel it 
v/ould shut out certain things that should not be prohibited.
For instance, the welfare department was giving certain free 
care to the children of the community, and it might be adminis­
tered through the schools. Well, we feared that "indirect" would 
make it impossible to give any of these v/e if are benefits, for 
instance, to children who were in private schools, and v/e did not 
feel that any prohibition should go that far, and so the Commit­
tee did carefully consider that v/ord and unanimously agreed we 
should not use it.

RILEY: It has been said the Committee gave it correct attention
and .rejected it permanently?

AWES: That is right.

RILEY: Thank you.

METCALF: Mr. Chairman and delegates, I very much favor the In­
clusion in this section of the words "or indirect". As I read 
the section, it refers to our school system, and in this book, 
"Constitutions of the States", there are 16 abates that have 
sections in their constitutions prevenbing public bax dollars



1 5 1 8

from being 3pent for private schools In any way, shape or form. 
Here is the section from the State of Missouri. The constitution 
was drawn in 19^5^ which 3ome of you may have read. It says 
that, "No money shall ever be taken from the public treasury 
directly or indirectly in aid of any church, sect or denomination 
of religion, or in aid of any priest, preacher, minister, or 
teacher thereof as such, and that no preference shall be given to 
or any discrimination be made against any church, or any form of 
religious-JTaith or worship." I am a firm believer in freedom of 
religion, arid we have been aware in the progress of history, 
medieval times down to colonial times, that at times there have 
been persecutions practiced. Those are unpleasant things and 
they have gone past into history. I am for the free public 
school system, being a licensed teacher and having taught in 
public school systems in the Territory. I am also a firm believer 
In the complete separation of church and 3tate, especially with 
the use of state money and state property. As I said again, I 
don't believe that the state property or taxes should be used and 
transferred to a religious group to be used directly or Indirectly 
to the economic or political religious detriment of some other 
group or Individual, and all activity should be on a free and 
competitive basis, and if I may just have a few minutes, I have a 
situation in Seward where a religious group have been given the 
use of the building and land by the Territory, and they are in 
competition, economic competition to my economic detriment. It 
is an actual fact, and I noc only speak for myself but I speak 
for four or five people V/ho happen to be affected similarly, and 
that is why I am trying to point out that I do not like to see 
state property or money transferred over to religious groups b e­
cause persecution often times can come about. In this instance 
here, they have a Territory land, building valued around 60,000 
dollars, and they are In active competition with private enter­
prise, and they have other advantages —  free snow removal, cheap 
help, no taxes, and I just point out these little things here 
that make me very much opposed to the U3e of state money or p r o­
perty in any way, shape or form by religious groups. I therefore 
favor the inclusion of this phrase "or indirect".

PRESIDENT EGAN: Mr. Smith.

SMITH: Mr. President, I had the opportunity to talk rather at
great length with the superintendent of schools in Ketchikan 
during the Christmas recess on this very subject. He had 
suggested that the word "indirect" be inserted here, but during 
the course of the conversation he also said that the public 
school people were desirous of providing that the standards In 
the parochial schools be in some manner made equal to those in 
the public schools. Of course, the only way that could be p r o­
vided v/ould be through supervision by the State Board of E d u­
cation. I pointed out to him that the insertion of the v/ord 
"indirect" here v/ould defeat that purpose and he Immediately



.said that he agreed and he did not want the v/ord "Indirect" in­
serted.

McCUTCHEON:. Mr. President, v/ill the Chair permit a question 
through the Chair to Mr. Coghill?

PRESIDENT EGAN: The Chair will permit a question through the
Chair to Mr. Coghill.

McCUTCHEON: Mr. Coghill, could you cite me at least a few i n­
stances how Indirect benefit might accrue. Are there specific 
types of Instances within your knowledge of how this would apply? 
Because of your delivery here a few moments ago I assumed that 
there must be various types of specific indirect benefits which 
you would wish to prohibit. I v/ould like to know what they are.

COGHILL: Through the Chair to Mr. McCutcheon, I believe by p u t­
ting the indirect benefit clause in there that any social welfare, 
health arrangements that might be made with the state v/ith any 
private or parochial institution would be on a contractual basis 
and would be providing a service to the public and not to the in­
stitution, and that is the purpose of the indirect clause in 
there. It would allow them to have a contract to produce or to 
show full value for the value of money received from the tax 
coffer, from the funds. In other words, to provide a hot lunch 
program with Territorial money or to provide a health program 
in a school, I do not deny that to the private schools because 
I feel that that is an instrument of public benefit because the 
child Is benefiting from it from a public standpoint, and a 
contractual agreement between the organization and our organized 
3tate v/ould therefore be in effect. Does that answer your 
question?

McCUTCHEON: In part. Your intent v/ould be then that if some
private institution of one nature or another were to supply this 
particular service under contract to the state that there could 
be no profit in that as it extended to that institution? That i3, 
they v/ould have to supply that service at the actual cost? That 
there could be no profit derived from that particular transaction. 
Is that the point you are making, that it would not prohibit 
supplying these various types of welfare programs, hot lunches, 
etc., but there could nob be a profit factor involved?

COGHILL: That is correct, because v/e in the public school
system, v/e are not allowed to make profit on such things.

KILCHER: I think that the position is not clear at all. Vflnat
Mr. McCutcheon brought up is not clear at all, a benefit is not 
the same as a profit, so if they don't want any profit, why don't 
they mention it. I can see where a private school is benefited 
by getting nonprofit assistance. If, for Instance, it is possible
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for a private school to get lunch money assistance on nonprofit 
ba 3 ls for Its children, it may make the difference for them to 
be able to operate or not. If they are not getting lunch money 
or such things, they might not be able to operate, so by getting 
these nonprofit assistances for the children, they are getting 
benefited greatly. As a matter of fact, the benefit is so great 
it means survival or not, so I think the issue is not clear. On 
the principle I think I should be against the amendment because 
it does not clear the i3sue at all in that respect.

COGHILL: Maybe to clarify a point for Mr. Kilcher, one thing we
want to keep in mind is the fact that the state has set up a 
public educational system for all children. The people that are 
sending their children to private, parochial, or any other type 
of institution are segregating themselves fromthe public and 
therefore they should not derive the benefit from the tax dollar. 
We are providing it. V/e have spent thousands, hundreds of thou­
sands to provide a good educational system, and if v/e go to the 
pacification plan, v/e are destroying that principle and that in 
turn answers your interpretation of profit or benefit.

PRESIDENT EGAN: Mr. Gray.

GRAY: If I may ask Mr. Coghill, in reference to your remarks,
does your state guarantee to offer a complete educational system?

COGHILL: It certainly will, Mr. Gray, after we write the articles
on the legislation.

I
GRAY: You feel you have a complete educational system today?

COGHILL: I certainly think so.

GRAY: I think there are a lot of areas where a lot of children
have no opportunity for public education.

COGHILL: I feel that it is quite a privilege to be a part of a
public educational system and be able to criticize it, to be able 
to criticise our methods and our procedures and to work on those.
I-will agree with you wholeheartedly, Mr. Gray, that there are 
lots of things v/e have to do. However, :Ln my recent trip to 
Washington, D. C., and being a conferee on the White House Co n­
ference on Education, v/e found with the exception of one dis­
gruntled person, v/e found that our educational system in Alaska 
v;as far above the educational systems of the states. We have a 
progressive educational system in the sense that we are moving 
forward. I think one of our biggest thorns is the Alaska Native 
Service, if t h a t’s v/hat you are referring to.

TAYLOR: There lias been a lot of sparring around here on this
subject. Everybody seems to duck the issue, and I am going to
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PRESIDENT EGAN: You may, Mr. Taylor.

TAYLOR: Mr, Coglrlll, what-'In the event that the word "indirect"
was inserted into thi3 measure, what effect would that have on 
the school bus law that is now in effect?

COGRILL: What effect would that have on the school bus law? I
know I am up against a pretty good attorney, but I think that 
will in turn not affect too much of the school bus system in 
Alaska because it can be on a public work contractual basis, take 
it completely out of the educational picture, put it on the w e l­
fare picture.

AWES: I would like to make one statement. Mr. Coghill suggested
that v/e insert the words "or Indirect". The Committee very care­
fully considered that.word "indirect". V/e were not sure of the 
far-reaching effects it would have. Mr. Coghill now proposes 
that he explains what it means. I can't agree with hi3 interpre­
tation in any respect, and he v/ould have us believe from the e x­
planation he has given so far that it means precisely nothing.
I don't believe that any court v/ould so interpret it, and I think 
he should either give us some reason for having it in there or 
else if it doesn't mean anything, then I think we should take it 
out, but I am not satisfied with any explanation he's given yet.

PRESIDENT EGAN: Mr. McCutcheon.

McCUTCHEON: Since the Committee considered this at considerable
length about this matter of "direct" or "Indirect" wording in 
this particular section, you must have in mind several specific 
instances where "indirect" might apply in some fashion in a 
derogatory manner. If you do have such an idea or some parti­
cular questions how this v/ord "indirect" might affect adversely 
to thinking upon your particular section hex>e, I v/ould like to 
hear some of them. If your Committee has gone into this so 
thoroughly, there must have been one or two problems that have 
arisen where there v/ould be some question about including the 
word "indirect".

AWES: I have already given one very good example, and that is
this question of welfare services which are often administered 
to children through the schools. Mr. Coghill says that the word 
"indirect1' v/ould not prevent these. I very definitely think 
that the v/ord "Indirect" v/ould prevent them. I think that is 
one very good example,

POULSEN: May I ask Mr. Coghill a question?

PRESIDENT EGAN: You may, Mr. Poulsen.

a s k  M r . C o g h i l l  a  q u e s t io n  i f  I  m ay , t h r o u g h  t h e  C h a i r .
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POULSEN: If the word "indirect" i9 put in, would that mean there
is such a thing as subsidy to hospitals v/ould be eliminated?

COGHILL: Mr. Poulsen, this is an educational article with the
educational institution.

POULSEN: It still comes under public welfare, matching funds
for instance.

COGHILL: Mr. Poulsen, If you will note that the Committee amend­
ed their proposal to have "educational" inserted before Institutions, 
and so this is strictly an educational article, sir.

WHITE: May I direct a question to Mr. Coghill?

PRESIDENT EGAN: You may, Mr. White.

WHITE: Mr. Coghill, are there children's homes, foster homes in
the Territory which provide any education at all to the children 
who are entitled to admission to those homes?

COGHILL: The children's homes that have schools with them, is
that what you mean?

WHITE: Are there any such institutions in the Territory of Alaska
that provide any education at all to the children admitted to 
them?

^OGHILL: Yes, there is.

WHITE: What would happen to them under your proposed amendment?

COGHILL: What v/ould happen to these institutions now operating?

WHITE: Do any of these receive any public funds either from the
Federal government or the Territorial government?

COGHILL: I don't believe they do because the contract schools
went out before 19O0. They had a form of contract for schools 
and that went out. I think that all your foster homes v/ould be 
deriving-an Indirect benefit or some sort or another, and there 
are plenty of them.

WHITE: I think your statement could be corrected, but I'm not
the one to do it. I'll defer to someone else, but in the event 
it is corrected, I would like to hear your answer to the question 
as to what would happen to them under your amendment.

PRESIDENT EGAN: Mr. Sundborg.

SUNDBORG: I have here a copy of a memorandum from Henry A.
Harmon, Director of the Department of Public V/e If are of the 
Territory to the Attorney General on this very subject, .listing



1 5 2 3

a number of schools operated by private and religious organiza­
tions to which the Territory now pay3 funds through the Depart­
ment of Public Welfare. They show that such institutions not 
only include a few Catholic institutions, but also Seventh Day 
Adventists, Moravian^and Presbyterian. It is very brief. I 
wonder if I might ask to have it read.

PRESIDENT EGAN: If there is no objection the communication can
be read. Mr. Fischer.

V. FISCHER: I thinlc it should be read only if it covers educa­
tional institutions.

SUNDBORG: It does only that.

PRESIDENT EGAN: The Chief Clerk may read the communication.

(This letter giving information as to payments made by the 
Territory to various children's institutions in the Terri­
tory was read by the Chief Clerk.)

ARMSTRONG: Mr. President, there are several sources of Income
in the private institution. First of all, an institution can 
apply for a surplus of food, and upon the signature of the admin­
istrator, that food is made available in a limited quantity. I 
might give an example of butter, beans, and staples of that type.
I think that is given on the basis that no Territorial agency is 
able to give a large enough sum to a private institution to sup­
port that child. I might give you an example of one institution 
that probably is receiving 900 dollars a year from the Territory, 
but the actual cost breakdown without new buildings and capital 
expenditures run in excess of 1300 dollars a year to adequately 
take care of that child. In that institution there was no edu­
cational facilities, that is just housing. Another source of 
income would be then this Territorial grant of 50 dollars which 
is in lieu of home care. The child as a ward of the Territory 
and as such must be put into a foster home or into a private in­
stitution. They choose, wherever possible, to put the child in 
a foster home and let that child go to the private school. If 
a,family situation is so complicated, they want to keep that 
family structure together and hold that family, the child is 
placed in a private home. There are a few, very few of the 
schools that have boarding facilities and educational facilities, 
but there are 3ome that exist, Mr. White, in the Territory, and 
most of the grants by the Territorial Department of Welfare are 
given for the boarding home facilities and not for the education, 
and I thinlc that could be borne out by the fact that they are 
looking for a holding situation for the child. The educational 
facilities are Incidental at that particular point, but there 
are a number of places that are together, 1 hope that will help.

BUCK A LEV/: Mr. President, I don't think the question has been
ahswered yet by any of the persons who have spoken on this subject.
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If the v/ord "Indirect" la In there, it is going to eliminate a l­
most any kind of aid. It will, for example, eliminate the free 
lunch, eliminate bus transportation, eliminate, for example, if 
we had a school or an institution where they had a school, it 
would eliminate the state giving any support to the child because 
that v/ould be indirect support to the Institution. I think when 
the members vote on it, I think they ought to understand the 
v/ord "indirect" cuts out everything, just eliminates all kinds of 
support, and I don't think there is any question about it.

PRESIDENT EGAN: Mr. Rossv/og.

ROSSV/OG: Mr. Chairman, I v/ould like to 3ay that I cannot agree
with Mr. Coghill that contracts would not be Indirect help. I 
believe you could construe them to be Indirect help. I believe 
that we should leave these words out of the section, and I 
believe the Committee has done a very good job. They have c o n­
sidered all angles of.it, and I v/ould like to say that I support 
the Committee resolution.

COGHILL: In closing the argument, I might just leave the thought
with the delegates that on this particular subject of the direct 
or indirect benefit to the private or religious educational i n­
stitution, v/ould guarantee every citizen of the new State of 
Alaska that any money diverted from the public funds to any such 
organization in complete competition with your public institutions, 
if you will, that there will be a sound contractual agreement 
between your government and this private institution to provide 
public service and not to the benefit of the individual institu­
tion.

UNIDENTIFIED DELEGATE: Question.

PRESIDENT EGAN: The Chief Clerk will please read the proposed
amendment.

CHIEF CLERK: "Section 1, line 7, after the word 'direct' insert
the word3 'or indirect'."

JOHNSON: I request a roll call.

KILCHER: I am sorry to take another minute. There is one 
problem that has not come up in this discussion. I am a father 
of seven children, five of which have had the Calvert course 
for several years with good results. I understand that the 
Calvert course could possibly be construed not to be available 
anymore either if indirect help were not available to a private 
school. The Territory pays it. My children go to a private 
school, or most of them. The biggest ones though hike over the 
road, and the Territory pays an indirect system. It could 
possibly be construed to Include the Calvert course, which is 
a great problem in Alaska.
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COGHILL: I might answer that, being familiar with the Calvert
ccmrse, that the Territorial Department of Education, that is 
one of their recognized correspondence courses for the outlying 
areas, and if any family on a CAA remote station or someone on 
a remote part of the Yulcon River, etc., v/ould want to further 
the education of their children, write to the Commissioner of 
Education and they are referred to the Calvert course, and in 
higher institutions it would be the correspondence courses from 
the^University of Nebraska.

PRESIDENT EGAN: The question is, "Shall the proposed amendment
as offered by Mr. Coghill be adopted by the Convention?" The 
Chief Clerk will call the roll.

(The Chief Clerk called the roll with the following result:

Yeas: 19 - Barr, Boswell, Coghill, Collins, Cooper, Cross,
Harr.is, Hllscher, Hinclcel, Johnson, King, 
Knight, Laws, McCutcheon, Metcalf, Nerland, 
Poulsen, Robertson, Sweeney.

Nays: 3̂ - - Armstrong, Awes, Buckalew, Davis, Doogan, Em-
berg, II. Fischer, V. Fischer, Gray, Hellenthal, 
Hermann, Hurley, Kilcher, Lee, Londborg, 
McLaughlin, McNealy, McNees, Marston, Nordale, 
Peratrovich, Reader, Riley, R. Rivers, V, 
Rivers, Rossv/og, Smith, Stewart, Sundborg, 
Taylor, Walsh, White, Wien, Mr. President.

Absent: 2 - Nolan, VanderLeest.)

CHIEF CLERK: 19 yeas, 3 4- nays^ and 2 absent.

PRESIDENT EGAN: So the "nays" have it and the proposed amend­
ment has failed of adoption.

WHITE: I have an aim adment to Section 1.

PRESIDENT EGAN: The Chief Clerk will please read the proposed
amendment as offered by Mr. White and Mr. Fischer.

CHIEF CLERK: "Section 1, strike the last sentence,"

WHITE: I move the adoption of the amendment.

V. FISCHER: I second it.

ARMSTRONG: I object. Mr. President, I feel that v/e will com­
plicate our finance situation by trying to write this into a 
later report for clarification. I think here in one sentence 
you pinpoint it; you clarify it once and for all, but when you 
start to define this thing again in a larger amendment, you
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have a hopeless task. I don't think it can be done, and I believe 
you want it here where they read it, they understand it and they 
know the precepts we are following. I think we would be wasting 
time to now delete this after we have had this vote of confidence 
for the Committee's report am. then try to take it up again later. 
So I shall vote to kill the amendment and would ask the delegates 
to do likewise.

WHI TE : T  feel again that v/e are getting into a legislative matter
here, and I feel that the broad policies that have been laid down 
in the Federal Constitution are good enough for our purposes 
here. Those policies that are contained in our Section 5 of our 
bill of rights which says, "Mo law shall be made respecting an 
establishment of religion or prohibiting the free exercise thereof". 
In a section, I forget the number of it, in a finance article say­
ing that no funds shall be spent for other than a public purpose.
I think those two sections are good enough to spell out the broad 
outline. In addition, I feel that while I am not a lawyer that 
almost every argument that has been applied against the use of the 
v/ord "indirect" could just as logically be applied against the use 
of the word "direct", and I think it will lead us into trouble.

PRESIDENT EGAN: The question is, "Shall the proposed amendment as
offered by Mr. White and Mr. Fischer be adopted"? Mr. Fischer.

V. FISCHER: I would just like to add, Mr. President, that v/hile
this Commissioner Dafoe points out education i3 an important field,
I do not feel that when it comes to an appropriation of public 
funds it should receive any special, either more restrictive or 

I more favored treatment. As Mr. White pointed out, the general 
stipulation is that funds be appropriated only for public purpose. 
Nov/ it seems to me that the definition of public purpose must be 
made during every age in view of the conditions prevailing at that 
time. I think that has been one of the strong points of the 
Federal Constitution. The fact that it has left itself open to 
that kind of interpretation and, therefore, it seems that if v/e 
give favored treatment or discriminatory treatment to this edu­
cation section, what are we going to do when it comes to health, 
welfare and-just anything else that may come out. I think the 
public purpose provision should be the only guidance when it 
comes to appropriating public funds.

PRESIDENT EGAN: Mr. Gray.

GRAY: I would like to ask the Chairman of Style and Drafting If
they v/ould have the authority to move this section, if it directly 
belonged to taxation, v/ould Style and Drafting have that author­
ity?

PRESIDENT EGAN: Would the Rules Committee have the answer to
that question?
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SUNDBORG: Our rules, I believe, outline the authority of the
Style and Drafting Committee and they do provide that after the 
various proposals have been adopted in third reading that the 
Style and Drafting Committee has an opportunity to arrange any 
material, section, subsections and I believe even sentences 
where it properly belongs in the constitution. It might be that 
Style and Drafting would have that authority, but, of course, 
that authority would be subject to approval here on the floor 
because we can't do anything in our Committee, of course, unless 
It "'is approved in a subsequent report that we make to the plen­
ary session,

PRESIDENT EGAN: Mr. Smith.

SMITH: Mr. President, I merely wanted to point out that this
problem ha3 arisen in a good many of the States. It has arisen 
in connection with the education, and therefore I feel that this 
provision should remain in the section under education.

COGHILL: Mr. White brought up the thought that the Federal C on­
stitution was all-inclusive. However, it might be well to r e­
member that during the years that they were writing the Federal 
Constitution they left all educational matters to the Individual 
states, and the purpose of leaving these educational matters to 
them was because of the trouble they were having at that time 
between different groups and different communities and different 
states being quite well controlled by different churches of one 
sort and another, such as the Quakers in Penn State and down in 
Virginia and over in Rhode Island and through that area. I feel 
that this should stay in the article, although my amendment did 
not ride, I am going to vote for it because I feel at least we 
have a certain provision for the direct benefit of tax dollars.
I might, if I may, Mr. President, read the Supreme Court's 
decision of 19^7 of the Emerson case, and I will not read the 
whole section but just in one part. It says, "No tax in any 
amount, large or small, can be levied to support any religious 
activities or Institution whatever they may be called, or what­
ever form they may adopt to teach or practice religion. Neither 
state nor federal government can openly or secretly participate 
in the’ affairs of any religious organizations or groups and vice 
versa."

WHITE: If I may close briefly. I am not for or against bus
transportation to certain institutions. I am not for or against 
hot lunches to certain institutions. I again thinlc we would be 
much better advised to stick to the broad outlines. In partial 
repry to Mr. Coghill, I might mention that 100 years from now 
the state might wish to get Involved in some sort of G.J. Bill 
of its own, following another war. I would not be in favor of 
it now, but 100 years from now I might. Why not leave our­
selves open?
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BARR: Point of information. I seem to remember when we first
started out there was a sheet of paper on our desk to outline 
certain things that was mandatory to place in our constitution 
to conform with the Federal Constitution and with our accepted 
principles of American government. I will ask Mr. Armstrong,
I believe, wasn't this practically the same wording in one of 
those paragraphs and did it not specifically mention schools?
Mr. White has put in his amendment because he said the other 
phrasing I n  the Finance Committee report would take care of it. 
That mentioned public funds should be used for public purposes, 
but aren't we required to state in our constitution that public 
funds should not be used for private schools?

ARMSTRONG: No sir, not according to the House Enabling Act that
we have used as a guide. On page 3> line 14, it just makes the 
general provision that for the establishment and the maintenance 
of a system of public schools which shall be open to all child­
ren of the state and free from sectarian control. That is the 
only thing, but I might add that I believe that there are 39 
states that have added some type of safeguard in their consti­
tutions directly in connection with education, and I believe 
every new constitution that has come out has held to some p r o­
vision of this type, practically in every case they have been 
written in at this point, so I don't know why we should be 
afraid to follow that pattern. I don't think it is unusual to 
keep it here. I think it is healthy to keep it here, and I 
believe this is where it belongs.

jMcNEES: I call for the question.

PRESIDENT EGAN: The question is, "Shall the proposed amendment
as offered by Mr. White and Mr. Fischer be adopted by the Con­
vention?"

JOHNSON: I request a roll call.

PRESIDENT EGAN: The Chief Clerk will call the roll.

(The Chief Clerk called the roll with the following result:

Yeas: 13 - V. Fischer, Hurley, Kilcher, Laws, Lee,
McCutcheon, Nolan, Poulsen, Reader, Riley, 
Sundborg, Walsh, White.

Nays: 4l - Armstrong, Awes, Barr, Boswell, Buckalew,
Coghill, Collins, Cooper, Cross, Davis, Doogan, 
Emberg, H. Fischer, Gray, Harris, Hellenthal, 
Hermann, Hilscher, Hinckel, Johnson, King, 
Knight, Londborg, McLaughlin, McNealy, McNees, 
Marston, Metcalf, Nerland, Nordale, Peratrovich, 
R. Rivers, V. Rivers, Robertson, Rosswog, Smith, 
Stewart, Sweeney, Taylor, Wien, Mr. President.
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Absent: 1 - VanderLeest.)

CHIEF CLERK: 13 yeas, 41 nays and 1 absent.

PRESIDENT EGAN: The "nays" have it and the proposed amendment has
failed of adoption. Are there other amendments to Section 1? Mr. 
Victor Rivers.

V. RIVERS: May I ask a question? I notice that the Committee has
c.pme in with the words "direct benefit". I notice that some of 
the other states' constitutions, including that of Hawaii, say 
"support or benefit". What was the intent of limiting them to the 
word "direct".? I would like to know a little about the intent of 
the Committee rather than in dealing with both "support'1 or 
"benefit".

PRESIDENT EGAN: Miss Awes.

AWES: I don't recall'that the Committee considered the words
"support" or "benefit". I think the purpose we wanted to achieve 
was brought out in the arguments on an earlier amendment and we 
felt these words did it, and I don't recall the words "support" 
or "benefit" came before the Committee.

V. RIVERS: In other words, the Committee did not consider the
words "support" or "benefit"?

AWES: That is right.

PRESIDENT EGAN: That seems to be the understanding of the Chair.
Mr. Armstrong.

ARMSTRONG: As I recall, Mr. President, v/e probably discussed the
question of the support of private schools, but v/e did not feel 
it needed to be in this particular section, and I don't recall,
Mr. Rivers, that v/e considered that as a part of the text. I 
certainly would agree with what Miss Awes has said, although v/e 
discussed in Committee such things as direct legislation for the 
building of a school or the maintenance of a private school, 
which v/ould be support, but it was our understanding that that 
would be covered under this v/ord "direct benefit" . This would 
prohibit the direct appropriation for building or maintenance of 
private institutions.

V. RIVERS: Mr. President, I am going to make a motion. I think
that the word "direct" limits the interpretation of this. I am 
going to make a motion that the v/ord "direct" be stricken and 
insert in lieu thereof the v/ords "support of", line 7 .

BARR: I second it.

PRESIDENT EGAN: The matter is open for discussion. Mr. Rosswog.
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R0SSW0G: I v/ould just question the striking of the words "direct
benefit". The "support" I can see that, but "direct benefit", it 
might leave the question wide open again as far as I'm concerned.

PRESIDENT EGAN: Is there further discussion of the proposed
amendment? Mr. Coghill.

COGHILL: I move and ask unanimous consent for a five-minute r e­
c e s s ^

PRESIDENT EGAN: If there is no objection the Convention v/ill stand
at recess for five minutes.

RECESS

PRESIDENT EGAN: The Convention v/ill come to order. Mr. Robert3on.

ROBERTSON: May I ask-Mr. Rivers, what in your opinion would be
the implication or result of the proposed change?

PRESIDENT EGAN: Mr. Victor Rivers.

V. RIVERS: There is some question In my mind as to what interpre­
tation the words "direct benefit" v/ould receive from the courts 
and just how narrow they would consider a "direct benefit" to be.
I notice In other state constitutions, I don't have all the con­
stitutions available, but the v/ording I provided v/as identical 
v/ith the State of Hawaii. In Nevada they say, "No money shall be 
expended, either city, county or state, for benefit of sectarian 
purposes.". In the case of Puerto Rico they also have the same 
broad general language. I hesitate to use the Puerto Rican con­
stitution as a model for I don't care too much for it, but in that 
highly religious little Commonwealth they have adopted the same 
principle, but there again I feel that the word "direct" may be 
interpreted very narrowly by the courts and may lead to a great 
many funds that v/ould go for support that I personally do not 
feel should be going to support of sectarian institutions.

TAYLOR: Mr. Rivers, do you not believe that if you leave that v/ord
out it v/iil create more confusion than it will, leaving it in?

V. RIVERS: I don't think so. It v/ill leave a little broader field 
for Interpretation, However, Mr. Chairman, I believe that after 
considering the matter I will withdraw my amendment and ask u n­
animous consent to do so for the moment.

PRESIDENT EGAN: Mr. Victor Rivers asks unanimous consent that
his proposed amendment be withdrawn. Hearing no objection, it is 
so ordered. Mr. Barr,

BARR: I ask that we now revert to the introduction of proposals.
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PRESIDENT EGAN: If there is no objection, the Convention will
now revert to the order of business of introduction of proposals. 
The Chief Clerk may read the proposals as introduced by Mr. Barr.

COOPER: Is this a delegate proposal or committee proposal? V/as
not the date set January 8?

CHIEF CLERIC: That is today.
•S.

PRESIDENT EGAN: The Chief Clerk may read the proposal.

CHIEF CLERIC: "Delegate Proposal No. 44, Introduced by Mr. Barr,
DEPARTMENT OF LABOR."

PRESIDENT EGAN: V/hat committee v/ould you like that to be referred
to, Mr, Barr? I believe it should go to the Executive, both of 
those should. V/ould the Committee on the Executive be the proper 
committee? If there is no objection the Committee Proposal v/ill 
be referred to the Committee on the Executive. The Chief Clerk 
will please read the second proposal.

CHIEF CLERIC: "Delegate Prooosal Mo. 45 introduced by Mr. Barr, 
OFFICE OF THE ATTORNEY GENERAL."

PRESIDENT EGAN: Committee on the Executive.

BARR: V/ould it be possible afterwards to have that referred also
to the Judiciary?

PRESIDENT EGAN: If there is no objection, it will be referred
from the Committee on the Executive to tho Committee on the Judi­
ciary. If there is no objection it is so ordered. Are there 
other amendments to Section 1? Hr. Johnson?

JOHNSON: I have no amendment. I v/ould like to direct a question
to the Chairman of the Bill of Rights Committee concerning this 
section.

PRESIDENT EGAN: If there is no objection, Mr. Johnson, you may
direct a question.

JOHNSON: Miss Awes, in the second line, the wording "system of
public schools" appears. Now in a number of state constitutions 
I have noticed that they use the v/ord "system of free public 
schools". It is assumed I imagine that you intended that we 
should have a system of free public schools here, but you did 
not specifically use the word, and I wondered if the Committee 
had considered that matter and if so, why it was left out?

AV/ES: We did consider the matter. The first two sentences in
this section are taken almost word for word from the Enabling
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Act. The word "free" v/as mentioned. We did not feel It was 
necessary since we say that a "system of public schools shall be 
open to all children" and since there is already a well set up 
system of schools which are free, we were afraid that the word, 
while not necessary, might cause some confusion if it v/e re used. 
For Instance, this section is intended to refer not only to 
grade schools and high schools, but also other educational i n­
stitutions. For instance, a state university, and there may be 
vocational' schools, etc., established, v/hlch is customary through­
out the country to charge tuition for, sometimes less to residents 
of the state than to other persons. Also, a city running its own 
school system,I think, customarily charges a small tuition fee to 
children who come in from other places, and we v/e re afraid if we 
used the word "free" that it might raise questions whether or not 
certain practices like this should be continued or considered.
We did not think that v/as a matter for the constitution.

JOHNSON: Thank you. .

HURLEY: I would like to speak on the matter of personal privilege
and ask unanimous consent.

PRESIDENT EGAN: You may, Hr. Hurley.

(Hr. Hurley spoke under a question of personal privilege 
regarding the article on health, education and welfare.)

PRESIDENT EGAN: Are there other amendments to Section 1, article
jn health, education and v/elfare? Mrs. Hermann.

HERMANN: Hr. President, I have an amendment to follow Section 1.
I v/ant to change Section 2. I have this amendment, it is neither 
an amendment to Section 2 nor Section 1. I just want to get a 
new Section 2 and renumber it.

PRESIDENT EGAN: You are asking that Section 2 be deleted?

HERMANN: No, not deleted, just moved down. This actually belongs
under the education section, that is the reason I put it in. It 
has nothing to do with v/hat is already v/rltten, however.

PRESIDENT EGAN: V/ould the Chief Clerk please read the amendment
as offered. Mr. Ralph Rivers.

R. RIVERS: Mrs. Hermann wants to inject some new material between
the sections. V/hat she has so happens to come in logical order 
between Sections 1 and 2. We are taking these up section by sec­
tion, but are we not at liberty to interject new sections in 
between sections?

PRESIDENT EGAN: She wants to Inject a new Section 2 and renumber
2, 3, 4, and 5. The Chair is just hard at getting it through his 
head. The Chief Clerk may read the proposed amendment.
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CHIEF CLERK: "Add a new Section 2 and renumber succeeding sec­
tions: 'The state shall provide for a Unified Library Service.'"

HERMANN: I move the adoption of the amendment.

PRESIDENT EGAN: Mrs. Hermann moves the adoption of the proposed
amendment.

V
HERMANN: I ask unanimous consent.

BUCKALEW: Objection.

TAYLOR: I second the motion.

PRESIDENT EGAN: The motion is open for discussion. Mrs. Hermann.

H ERMANN: I very probably should have submitted this suggestion to
the Committee on Preamble and Bill of Rights, but it v/as not made 
to me until after they had turned in their report, and it is sub­
mitted at the request of the present Territorial Library Board 
that we open the way for the establishment of a unified library 
service for the State of Alaska, which is in keeping v/ith the 
unified library service that we have recently established for the 
Territory of Alaska, and it properly comes under the educational 
article of the constitution, so I have submitted it for that 
reason. I shall be glad to ansv/er any questions anyone v/ishes to 
ask,

DOOGAN: I v/ould like to ask Delegate Hermann a question. Don't
you suppose this could very easily be handled by the legislature 
rather than making .it a constitutional provision?

HERMANN: It provides that the legislature shall do it, that is
draw up all the regulations concerning it. It v/as just simply 
giving them the authority to do it.

SUNDBORG: May I address a question to Mrs. Hermann? V/ould there
be anything in the constitution, if adopted without your proposed 
amendment, which v/ould prevent the legislature from doing that at 
any time it pleased to do so?

HERMANN: Frankly, Mr. Sundborg, I don't know, but I submitted the
amendment at the request of the Library Board. They think they 
need the authority.

McNEALY: If I could address a question to Mrs. Hermann. I am
probable a little thickheaded today of all days, but what is the 
meaning of the v/ord "unified"?

HERMANN: The last legislature established for the Territory of
Alaska what js designated as a "unified library service". It 
means a Territorial library service under the direction of a



1 5 3 4

Territorial librarian that seeks to get uniformity in the opera­
tions of libraries throughout the Territory. It also has as one 
of its major objectives the collection of documents and materials 
to include in all of these libraries. I think if the assembly 
will remember, we had a letter some time back from Miss Phelps 
who is the Territorial Librarian, suggesting that some place be 
made the repository of everything that is of any historical im­
portance 4^hat came out of this Convention, and that is what she 
is attempting to do for all the libraries, so that in every com­
munity we will have libraries having material available that 
deals with the Territorial development in all of its forms, as 
well as the customary library material. It also seeks to set up 
uniformity in operations and proceedings. As most of you likely 
know, we have a Territorial Library Aid bill whereby v/e contri­
bute matching funds to certain libraries for the purpose of 
acquiring books and other periodicals, and all of that is 
supposed to be reduced to a uniformity of procedure that v/ill do 
av/ay with much of the. confusion that has resulted from every 
little library and every little place setting up its own rules 
of procedure and probably not adhering very closely to them 
after it sets them up.

RILEY: Mrs. Hermann, v/ould you have any objection to the journal
showing that the amendment offered by Mrs. Hermann is by request?

HERMANN: I think it v/as Mr. Barr the other day v/ho said he never
introduced anything by request and I am trying to emulate Mr. 
Barr's noble example. I have no real objection.

^MARSTOM: May I aslc, Delegate Hermann, did you say that the
Territory could do all this without us going through the opera­
tion here?

HERMANN: Frankly, I said that I did not know. I have not given
the' question a great deal of thought. I just received this 
request in the last day, and the Library Board feels that the 
authority is necessary before the state can pass a law creating 
it.

TAYLOR: Mrs. Hermann, do you not believe that due to the fact
we now have in effect a lav/ providing for a unified library 
system, it v/ould naturally carry over into the state, be a 
state lav/?

HERMANN: If it is re-enacted by the first Territorial or State
legislature.

TAYLOR: If the legislature re-enacted the present lav/s, it would
not need this?

HERMANN: I might say there is a provision in the Hawaiian C o n­
stitution providing for this very thing and that is probably 
v/hat induced the sponsors of this request to ask it.
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BARR: I am greatly In favor of establishing public libraries.
However, there is great doubt in my mind as to whether this is 
constitutional material. V/e do have a lav; establishing library 
boards which v/ill carry over to the new state, of course, and if 
v/e put such a proposal into the constitution, it v/ill be p e r­
manent, If at some future time v/e decide that conditions are so 
bad v/e can't afford libraries or want to abolish them, we can't 
very v/ell do it if it Is In the constitution. I would like to 
point out, the library board is one of the minor departments at 
the present time, and in the report submitted by the Committee 
on the Executive Branch which deals with the establishment of 
the various departments of the government, no mention v/as made 
of many departments much more important than a library board for 
the simple reason that It was supposed the legislature v/ould 
make lav/s relating to it.

PRESIDENT EGAN: Shall the proposed amendment as offered by Mrs.
Hermann be adopted by-the Convention? Mrs. Hermann.

HERMANN: I claim the prerogative of making the final remarks
about this brainchild of mine, and I want to 3ay in answer to 
Mr. Barr's statement, except for the public school system of 
Alaska, I don't think that anything is more important than 
library service. Maybe he does not read as much as I do, maybe 
he reads more but buys his own, but I feel very strongly that 
the entire cultural pattern of a state or any unit of government 
is set by the library facilities it offers to the people of that 
country, and I hope that you will pass this amendment because 
just for the very reason that he says that v/e might sometime 
feel too poor to afford a library service. I don't think v/e can 
ever be too poor to afford a library service, and I don't think 
there is anything In our government, aside from our public 
school system, that is so valuable to the citizens as a whole 
as a library service.

McNEES: Roll call, please.

PRESIDENT EGAN: The question is, "Shall the proposed amendment
as offered by Mrs. Hermann be adopted by the Convention?" The 
Chief Clerk will call the roll.

STEWART: May we have it read?

PRESIDENT EGAN: Could the Chief Clerk please read the amendment
at this time.

CHIEF CLERK: "Add a new Section 2 and renumber succeeding sec­
tions: 'The state shall provide for a Unified Library Service'."'

(The Chief Clerk called the roll with the following result:
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R e l e v a n t  C o u r t  C a s e s

Traverse City School District v. Attorney General, 3 8 4  Mich. 390, IN 

R E  Proposal C, 1 8 5  N.W. 2 d  9, January 1 9 7 1

L e m o n  v. K u r t z m a n ,  4 0 3  U S  602, 2 9  L  E d  745, J u n e  1 9 7 1

W a r r e n  v. N u s b a u m ,  1 9 8  N.W. 2 d  650, July 1972

W a r r e n  v. N u s b a u m ,  2 1 9  N.W. 2 d  577, J u n e  1 9 7 4

R u n y o n  v. McCrary, 4 2 7  U S  160, 4 9  L  E d  2 d  415, J u n e  1 9 7 6

Sheldon Jackson College v. State of Alaska, 599 P.2d, 127 Aug. 1979

Mueller v. Allen, 4 6 3  U S  388, 7 7  L  E d  2 d  721, J u n e  1 9 8 3

Aguilar v. Felton, 4 7 3  U S  402, 8 7  L  E d  2 d  290, July 1 9 8 5

G r a n d  Rapids S c h  Dist. v. Ball, 4 7 3  U S  373, 8 7  L  E d  2 d  2 6 r. , July 8 5

Witters v. W a s h .  Dept, of Serv., 4 7 4  U S  4 8 1  L  E d  2 d  846, J a n  1 9 8 6

Bishop v. A m o s ,  4 8 3  U S  327, 9 7  L  E d  2 d  273, J u n e  1 9 8 7

Davis v. Grover, 4 8 0  N.W. 2 d  460, M a r c h  1 9 9 2

Florence Co. Sch. Dist. v. Carter, 5 1 0  U S  7, 126 L  E d  2 d  284, 1 9 9 3

Zobrest v. Catalina Foothills Sch. Dist. 1 2 5  L  E d  2 d  793, 1 9 9 4

C a m p b e l l  v. M a n c h e s t e r  Bd. of Sch. Dir., 6 4 1  a.2d 352, Jan. 1 9 9 4

Agostini v. Felton, 1 3 8  L  E d  391, J u n e  1 9 9 7

J a c k s o n  v. Benson, 5 7 8  N.W. 2 d  602, J u n e  1 9 9 8

K o t t e r m a n  v .  K i l l i a n ,  S u p r e m e  C o u r t  C V - 9 7 - 0 4 1 2 - S A ,  J a n u a r y  1 9 9 9
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(A) L e m o n  v. K u r t z m a n ,  4 0 3  U.S. 602, 7 0 2  (1971) 8-1 vote

Recent decisions by the U.S. S u p r e m e  Court m a k e  clear that unlike 

direct subsidies to religious schools, educational benefits that include 
religious schools a m o n g  the range of options do not violate the First 

A m e n d m e n t .

T h e  U.S. S u p r e m e  Court applies a three-part test to determine 
whether state action violates the First A m e n d m e n t ' s  prohibition 
against establishment of religion "establishment clause."

(1) W h e t h e r  the action has a "secular purpose."
(2) W h e t h e r  its "primary effect' is to advance religion
(3) W h e t h e r  it creates "excessive entanglement'

. Litigation in the school choice area revolves around the second a n d  third 
questions.

(B) Corporation of the presiding Bishop v. A m o s ,  4 8 3  U.S. (1987)

Alleged religious discrimination in violation of Title VII of the Civil Rights 

Act of 1964. T h e  S u p r e m e  Court Ruled: Applying the test set out in 
L e m o n  v. Kurtzman, 4 0 3  U.S. 602. 702's exemption to religious 

organizations' secular activities does not violate the Establishment 
Clause. There is ample r o o m  under the Clause for benevolent neutrality 
which will permit religious exercise to exist without sponsorship and 

without interference.

Section 702's first requirement of the three-part L e m o n  test that 
challenged law serve a "secular legislative purpose." This requirement is 
a i m e d  at preventing the relevant governmental decision-maker from 
abandoning neutrality a n d  acting with the intent of promoting a 

particular point of view in religious matters. It is a permissible legislative 
purpose to alleviate significant governmental interference with the ability 
of religious organizations to define a n d  c a n y  out their religious missions.

Section 702, Lemon's second requirement that the challenged law have a 
principal or primary effect that neither advances m o r e  inhibits religion. 
A  law is not unconstitutional simply because it allows churches to 
advance religion, which is their very purpose. Far a law to have 

forbidden "effect," the G o v e r n m e n t  itself m u s t  have advanced religion 
through its o w n  activities a n d  influences. 7 0 2  is rationally related to the 

legitimate purpose of alleviation significant governmental interference



with the ability of religious organizations to define a n d  carry out their 

religious missions.

Section 702, Lemon's third requirement is satisfied sine 7 0 2  does not 
impermissibly entangle church and state. Rather, is effects a m o r e  

complete separation of the two.

B u t  in 1994-, the Court unanimously overturned its prior ruling, 
remarking that "jurisprudence has evolved greatly since 1961 and in 
directions unpredictable at that time, thus "we must examine the 
constitutional issues anew in light of more recent teachings."

(G) W a r r e n  v. N u s b a u m ,  2 1 9  N.E.2d 7 3 7  (III. 1973)

Court decisions interpret state constitutions to parallel the First 
A m e n d m e n t .  Therefore, the recent First A m e n d m e n t  cases should 

control state constitutional interpretation.

(C) Mueller v. Allen, 4 6 3  U.S. 3 8 8  (1983) 5-4 vote

T h e  Court upheld Minnesota's income tax deduction for educational 
expenses, including private school tuition. The Court resolved the 

question left open in Committee for Public Education a n d  Religious 
liberty v. Nyquist 413 U.S. 756 (1973), upholding tax deductions for 
public a n d  private school expenses even though the vast majority were 

claimed b y  religious school parents.

(D) Witters v, Dep't of Services for the Blind, 4 7 4  U.S. 4 8 1  (1986)

T h e  Court unanimously upheld the use of public funds b y  a blind 

student pursuing a divinity degree in a religious caooege.

Zobrest v. Catalina Foothills School Dist., 1 1 3  S. Ct. 2 4 6 2  

(1993)

T h e  Court ruled that the First A m e n d m e n t  does not forbid the use of 
public funds to provide a n  interpreter for a deaf child attending a 

Catholic high school.

C a m p b e l l  v. Man c h e s t e r  Bd. O f  School Directors, A.2d, 1 9 9 4  

W e s t l a w  1 6 2 6 4 5  (Vt. J a n  28, 1994), at 3

T h e  Court ruled that the First A m e n d m e n t  forbade funding for children 
to attend religious schools, Swart v. South Burlington School Dist., 167 

A.2d 5 1 4  (Vt. 1961).

(E)

(F)



( H )  D a v i s  v .  G r o v e r ,  4 8 0  N . W . 2 d  4 6 0  ( W i s .  1 9 9 1 )

T h e  plaintiffs challenged the Milwaukee Parental Choice Program on the 

grounds that it w a s  a "local" bill enacted as part of the budget, that it 
failed to provide a constitutionally m a n d a t e d  "uniform" education, and 

that it captained inadequate regulations to ensure the program’s public 
purpose would be fulfilled. T h e  Wisconsin S u p r e m e  Court rejected the 

challenge on all grounds.

(I) R u n y o n  v. McCrary, 4 2 7  U.S. 1 6 0  (1976)

Private schools are already subject to the federal statute prohibiting 
discrimination o n  the basis of race in m a k i n g  contracts, which w a s  held 
applicable to private schools in the above mentioned case. In addition, 
.private schools m u s t  avoid racial discrimination in order to maintain tax- 

exempt status under the Internal Revenue Code (Bob Jones University v. 
United States, 461 U.S. 5 7 4  (1983)}. Receipt of public funds in a school 
choice program w o u l d  likely have no additional effects o n  a private 

school's obligations with respect to race discrimination.

(J) Florence C o u n t y  School Dist. F o u r  v. Carter, 1 1 4  S.CT. 3 6 1  

(1993)

U n d e r  the Individuals with Disabilities in Education Act, federal and  

state courts consistently have ruled that where public schools fail to 
provide disabled youngsters "appropriate" education, they m u s t  provide 

s u c h  opportunities in private schools.

(K) J a c k s o n  v. B e n s o n  4-2 vote

T h e  Wisconsin S u p r e m e  Court upheld a 1995 state law that expanded 
the Milwaukee voucher program to include religious schools.

(L) K o t t e r m a n  v. Killian, C - B - 9 7 0 4 1 2 - S A  3-2 vote

Suite brought challenging tax credit law on Establishment Clause 
grounds. Oral arguments presented to Arizona S u p r e m e  Court in 
October 1997. Decision expected in August 1998.

N O T E :  See attached fax Analysis of the Arizona School Choice Victory 
J a n u a r y  27, 1999
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Analysis of the ArizonaJSchool CholceVtoory

The decision lata yesterday by the Arizona Supreme Court upholding the state income tax 

credit for contributions to private scholarship programs provides strong jurisprudential support for 

school choice and could give a boost to scholarship programs across the nation.

The tax credit plan allows taxpayers to reduce their tax liability by up to S50Q for private 

scholarship contributions and up to $200 for contributions to publio schools for extracurricular 

activities. It was challenged by the Arizojia Education Association, the A C L U ,  and others on First 

Amendment and state constitutional grounds. IJ represented Superintendent of Public Instruction 

Lisa Grahain-Kccgan, Jeff Flake of the Gold water Institute, Trent Franks, and several families 

who hope to receive scholarships for their children.

The 3-2 ruling is in excess of 80 pages, with the Court sharply divided on both First 

Amendment and state constitutional grounds. The First Amendment ruling makes the case a 

candidate for review by the U.S. Supreme Court.

The majority opinion by Chief Justice Thomas A. Zlakct is scholarly and tightly reasoned. 

A m o n g  other cases, the decision oites tho Wisconsin Supreme Court’s ruling on the Milwaukee 

school choice program (Jackson v. Benson). as well as the U.S. Supreme Court’s decision in 

Mueller v, Allen upholding tax deductions for sohool expenses.

Under the First Amendment, die Court ruled that the " p r i m a r y  b e n e f l o la r i e s  o f t h i s  c r e d i t  

a r e  t a x p a y e r s  w h o  c o n t r i b u t e  t o  t h e  [ s c h o o l  t u i t i o n  o r g a n i z a t i o n s ] ,  p a r e n t s  w h o  m i g h t  o t h e r w i s e  

b e  d e p r i v e d  o f  an o p p o r t u n i t y  t o  m a k e  m e a n i n g f u l  d e c i s i o n s  a b o u t  t h o i r  c h i l d r e n ' s  e d u c a t i o n s ,  

a n d  th e  c h i l d r e n  t h e m s e l v e s . "  Private schools are "at best o n l y  i n c i d e n t a l  beneficiaries."

B y  creating the program, the legislature “hoped to encourage the development of 
educational settings that would invigorate learning, improve academic achievement, and provide 
additional choices to parents and children," the majority rcaaoned.
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Decisions from the Ohio, Vermont and Maine S u p r e m e  Court's still 
pending. Institute for Justice is closely monitoring the legal aspects of 

school choice in Texas, Florida, N e w  York City, Pennsylvania, Arizona 

a n d  Virginia.

T h e  following organization have requested a basic package o n  Sponsor 
Substitute H o u s e  Bill 5. These organizations will be reviewing Alaska's 

Education Voucher Program and providing c o m m e n t s  in regard to 

Alaska's School Choice Program as compared to the rest of the nation.

Center for Education Reform 
Heritage Foundation 
F o r d h a m  Foundation
Association of Christian Schools International 

Institute for Justice 
Paciiic Legal Foundation
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turcs and revenues shall adopt such budgets only after a public hearing in a manner 
prescribed by law.

History: Const. 1963, Art. VII, Section 32, Eff. Jan. 1, 1964.

See. 33. Any elected officer of a political subdivision may be removed from office 
in the manner and for the causes provided by law.

History: Const. 1963, Art, VII, Section 33, Eff. Jan. I, i964.
Former Constitution: See Const. 1908, Art. IX, Section 8.

Section 34. Construction of constitution and law concerning 
counties, townships, cities, villages.

Sec. 34. The provisions of this constitution and law concerning counties, townships, 
cities and villages shall be liberally construed in their favor. Powers granted to 
counties and townships by this constitution and by law shall include those fairly 
implied and not prohibited by this constitution.

History: Const. 1963, Art. VII, Section 34, Eff. Jan. 1,1964.

Sec. 1. Religion, morality and knowledge being necessary to good government and 
the happiness of mankind, schools and the means of education shall forever be 
encouraged.

History: Const. 1963, Art. VIII, Section I, Eff. Jan. I, 1964.
Fenner Constitution: See Const. 1908, Art. XI, Section I.

Section 2. Free public elementary and secondary schools;
discrimination.

Sec. 2. The legislature shall maintain and support a system of free public elementary 
and secondary schools as defined by law. Every school district shall provide for the 
education of its pupils without discrimination as to religion, creed, race, color or 
national origin.

No public monies or property shall be appropriated or paid or any public credit 
utilized, by the legislature or any other political subdivision or agency of the state 
directly or indirectly to aid or maintain any private, denominational or other 
nonpublic, pre-elcmentary, elementary, or secondary school. No payment, credit, 
tax benefit, exemption or deductions, tuition voucher, subsidy, grant or loan of 
public monies or property shall be provided, directly or indirectly, to support the

Section 33. Removal of elected officers. $

A R T I C L E  VIII 
Education

Section 1. Encouragement of education.

Nonpublic schools, prohibited aid.

SO
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attendL'.we of any student or the employment of any person at any such nonpublio 
school or at any location or institution where instruction is offered in whole or in 
part to such nonpublic school students. The legislature may provide for the trans­
portation of students to and from any school.
History: Const. 1963, Art. VIII, Section 2, Off. Jan. 1,1964;--Am. Init., approved Nov. 3, 1970, 
Eff. Dec. 19,1970.
Constitutionality: Portion of second sentence of second paragraph of this section, prohibiting use 
of public money tosupporl attendance ofany student orcmploymcnt of any person at any location 
or institution where instruction is offered in whole or in part to nonpublic students, was held 
unconstitutional, void, and unenforceable because it contravened free exercise of religion 
guaranteed by the United States Constitution and was violative of equal protection of laws 
provisions of United Slates Constitution. Traverse City School District v. Attorney General, 384 
Mich. 390,185 N.W.2d 9(1971).
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Section 3. State board of education; duties.

Sec. 3. Leadership and general supervision over ail public education, including 
adult education and instructional programs in state institutions, except as to institu­
tions of higher education granting baccalaureate degrees, is vested in a state board 
o f education. It shall serve as the general planning and coordinating body for all 
public education, including higher education, and shall advise the legislature as to 
the financial requirements in connection therewith.

Superintendent of public instruction; appointment, powers, duties.

The state board of education shall appoint a superintendent of public instruction 
whose term of office shall be determined by the board. He shall be the chairman of 
the board without the right to vote, and shall be responsible for the cxccudon of its 
policies. He shall be the principal executive officer of a state department of 
education which shall have powers and duties provided by law.

State board of education; members, nomination, election, term.

The state board of education shall consist of eight members who shall be nominated 
by party conventions and elected at large for terms of eight years as prescribed by 
law. The governor shall fill any vacancy by appointment for the uncxpircd term. The 
governor shall be ex-officio a member of the state board of education without the 
right to vote.

Boards of institutions of higher education, limitation.

The power of the boards of institutions of higher education provided in this 
constitution to supervise their respective institutions and control and direct the 
expenditure of the institutions’ funds shall not be limited by this section.
History: Const. 1963, Art. VIII, Section 3, Eff. Jan. 1, 1964.
Former Constitution: Sec Const. 1908, Art. XI, Subsection 2,6.

51



'.'.V. i.

RULES OF CONSTRUCTION

[1] This case requires the construction 
of a constitution, where the technical rules 
of statutory construction do not aoply. 
McCulIoch v. Maryland, 17 U.S. (4 W1 :at) 
316,407,4 L.Ed. 579 (1819).

[2] The primary rule is the rule of 
"common understanding” described by Jus­
tice Cooley:

"A constitution is made for the people 
and by the people. The interpretation 
that should be given it is that which 
reasonable minds, the great mass of the 
people themselves, would give it. ‘For 
as the Constitution does not derive its 
force from the convention which framed, 
but from the people who ratified it, the 
intent to be arrived at is that of the 
people, and it is not to be supposed that 
they have looked for any dark or abstruse 
meaning in the words employed, but 
rather that they hcve accepted them 
in the sense m-ost obv ous to the common 
understanding, and >atified the instru­
ment in the belief tha that was the sense 
designed to be coi vcyed.' (Cooley’s 
Const. Lim. 81)," (I ohasis added.)

(See-also quotations on "common under­
standing" in the per curiam opinion of the 
companion Carman case, supra.)

[3] A second rule is that to ~*arify 
meaning, the circumstances surroi ding 
the adoption of a constitutional provision 
and the purpose sought to be accomplished

•
I . T ho  concept of tho s ta to  p u rch a s in g  

secu la r educa tiona l serv ices from  non - 
p ub lic  schools h a s  been Im p lem en ted  In 
v a rio u s  ways. M ichigan im p lem en ted  I t  
by p ay in g  pub lic  m onies to  ellg ib lo non - 
pub lic  schools to  p ay  a  p o rtio n  o f  tho  
s a la r ie s  o f la y  te ache rs who ta u g h t secu ­
la r  sub jec ts  In  tho  nonpub llc schoo l. 1070 
P .A . 100 Secs. 55-GGa; M .S .A .. 15.1019 
(1 0 5 - llG n ) . T h is  Is s im ila r to  tho  R hode 

. I s la n d  's ta tu te  w hich  p rovides s a la ry  sup -

1 4  .Mich. 185 N O R T H  W E S T E R N R E P O R T E R ,  2d S E R I E S

may be considered. On this point this 
Court said the following:

"In construing constitutional provi­
sions where the meaning may be ques­
tioned, the court should have regard to 
the circumstances leading to their adop­
tion and the purpose sought to be ac­
complished." Kearney v. Board of State 
Auditors, 189 Mich. 666, 673, 155 N.W. 
510, 512.

[4] A third rule is that wherever pos­
sible an interpretation that dpcs not create 
constitutional invalidity is preferred to one 
that docs. Chief Justice Marshall pur­
sued this thought fully in Marbury v. Mad­
ison, 5 U.S. (1 Cranch) 137, 2 L.Ed. 60, 
which we quote in part:

" I f any other construction would ren­
der the clause inopera'.iv:, that is an 
additional reason fo* rejecting such 
other construction, * * * ”

II.

THE EFFECT OF AMENDED ARTI­
CLE 8, SECTION 2, CONSTITU­
TION OF 1963 ON CHAPTER 2, 
ACT 100 OF 1970

In Advisory Opinion re Constitutionality 
of P.A. 1970, No. 100, 384 Mich. 82, 180 
N.W.2d 265 (1970), we held that the Con­
stitution of Michigan did not prohibit the 
purchase with public funds of secular ed­
ucational services from a nonpublic school.1

(5,6] Article 8; Sec. 2, as amended by 
Proposal C, now prohibits the use of 
public funds "directly or indirectly to aid

p lcm ca t3  to  la y  te ach e rs  In  nonpubH u 
school sy s tem s in  o rd e r to  a t t a i n  s a la r ie s  
com pe titiv e  w ith  tho se o f th o  .p u b lic  
school sy s tem . T ho  P en n sy lv an ia  s t a t u t e  
p rov ides pub lic  re im bu rsem en ts to  c lcm en - 

. t a r y  p a ro ch ia l schools fo r tho  a c tu a l  ex ­
p e n d itu re s  th ey  In cu rred  In  p u rc h a s in g  
se rv ices fo r  se cu la r edu ca tio n  w i th o u t  
re g a rd  to  tho  fa c t w h e th e r th o  te a c h e r  
w as a  la ym an  o r  a  m em ber o f a  re lig io u s  
o rd e r.



1 8  Mich. : 185 N O R T H  ' W E S T E R N  R E P O R T E R ,  2d S E R I E S

dents are prohibited by any of the five 
prohibitions mentioned above. This ques­
tion will be considered under three head­
ings:

1. Shared time— at the public school.

[8] Attorney General’s Opinion 4715 
construes Proposal C to prohibit shared 
time services at the public school as fol­
lows :

"Under the amendment, public funds 
could not be used to support the at­
tendance of nonpublic school students 
at 'any location or institution where in­
struction is offered in whole or in part 
to nonpublic school students/ (Empha­
sis supplied.)"

This is a shocking result. It violates both 
the free exercise of religion and the equal 
protection provisions of the United States 
Constitution. (See Part VIII)

a 3  i t  s h a l l  d e e m  n e c e s s a r y  o r  d e s ir a b le  

f o r  th o  m a in t e n a n c e  a n d  im p r o v e m e n t  o f  

■ t h e  s c h o o ls ;  d e te rm in e  th o  c o u r s e s  o f  

s t u d y  to  b e  p u r s u e d  a n d  c a u s e  t h e  p u p i ls  

a t t e n d in g  s c h o o l in  s u c h  d i s t r i c t  to  be 

t a u g h t  i n  s u c h  s c h o o ls  o r  d e p a r t m e n t s  

o s  i t  m a y  d e e m  e x p e d ie n t :"  ( M . C . L . A .  

3 4 0 .5 8 3 ;  . U S . A .  1 5 .3 5 8 3 .)

A s  g o o d  a  d e s c r ip t io n  o s  a n y  o f  s h a r e d  

t im e  i s  fo u n d  i n  th e  U n it e d  S t a t e s  S e n o to  

E d u c a t io n  S u b c o m m it t e e  R e p o r t  o n  t h a t  

s u b je c t ,  w h ic h  r e a d s :

“ A s  g e n e r a l ly  u se d  in  c u r r e n t  l i t e r a t u r e  

in  t i  e  f ie ld  o f  e d u c a t io n , th e  te r m  's h a r e d  

t im e ’ m e a n s  a n  a r r a n g e m e n t  f o r  p u p i ls  

e n r o l le d  i n  n o n p u b l ic  e le m e n t a r y  o r  s e c ­

o n d a r y  s c h o o ls  to  a t t e n d  p u b l ic  s c h o o ls  

f o r  in s t r u c t io n  in  c e r t a in  s u b je c t s  .

T h o  s h a r e d  t im e  p r o v is io n  i s  o r  w o u ld  be 

f o r  p u b l i c  s c h o o l in s t r u c t io n  f o r  p a r o c h ia l  

s c ljo o l. p u p i l3  In  s u b je c t s  w id e ly  ( b u t  n o t  

,  u n i v e r s a l l y )  r c g n rd c d  o s  b e in g  m a in ly  o r  

e n t i r e ly  s e c u la r ,  s u c h  a s  la b o r a t o r y  

s c ie n c e  a n d  -hom e e c o n o m ic s ."  ( S t a f f  o f  

S e n a t e  C o m m , o n  L a b o r  a n d  P u b l i c  W e l ­

f a r e ,  S S t h  C o n g r e s s , 1 s t  S e s s io n , P ro p o s e d  

F e d e r a l  P r o m o t io n  o f  “ S h a r e d  T i m e "  

E d u c a t io n  (C o m m . P r i n t  1 9 6 3 )  p .  1 . )

A s  t h i s  q u o t a t io n  in d ic a t e s ,  s h a r e d  t im e  

I s  n n  o p e r a t io n  w h e r e b y  th e  p u b l ic  s c h o o l 

d i s t r i c t  m a h e s  a v a i la b le  c o u r s e s  i n  i t s  

g e n e r a l  c u r r i c u lu m  to  b o th  p u b l ic  n n d  

n o n p u b l ic  s c h o o l s t u d e n t s  n o r m a l l y  on 

t h e  p r e m is e s  o f  th o  p u b l ic  s c h o o l.

These rcasdns cvckc the necessity of ap­
plying the rutes of construction (Part I). ] 
' As a consequence, the question before this j 
Court is whether there is an alternative ii 
constitutional construction to that adopted 
in the aforesaid Attorney General’s Opin­
ion, which also preserves the purpose of 
Proposal C of proscribing parochiaid and, j 
of course, is consonant with a common ) 
understanding of the language used in ' 
Proposal C. This Court has already con­
sidered a similar problem in Advisory 
Opinion re Constitutionality of P.A.1970, 
No. 100, 384 Mich. 82, ISO N.\V.2d, 265 
(1970). This Court there refused to adopt 
“a strict 'no benefits, primary or incidental’ 
rule” and found "no evidence * * *
that the people intended such a rule when 
they adopted this (Article 1, Sec. 4) pro­
vision of the Constitution.” The same 
reasoning is applicable to the terms "sup­
port" in the second, third, fourth and fifth

I

S h a r e d  t im e  Iia 3  been n n  a c c e p te d  f a c t  

o f  A m e r ic a n  l i f e  f o r  m o re  th a n  f o r t y  

y e a r s .  ( S h a r e d  T i m e :  I n d i r e c t  A i d  to  

P a r o c h ia l  S c h o o ls , G 5  M i c h .L .R e v .  1 2 2 4  

[ 1 9 6 ? ] ;  W a t k in s ,  E x p e r im e n t  in  E d u c a ­

t io n a l  S h a r in g ,  GO R e l ig io u s  E d u c a t io n  

4 3  [ 1 9 G 5 ] ;  S t a f f  o f  S e n a te  C o m m , o n  

L a b o r  a n d  P u b l ic  W e l f a r e ,  S S t h  C o n g re s s , 

1 s t  S e s s io n , P ro p o s e d  F e d e r a l  P r o m o t io n  

o f  “ S h a r e d  T im o "  E d u c a t io n  1  [C o m m . 

P r i n t  1 9G 3 ] p . 2 ;  U .  S .  D e p t , o f  H e a l t h ,  

E d u c a t io n  &  W e l f a r e ,  D u a l  E n r o l lm e n t  

in  P u b l ic  &  N o n - P u b lic  S c h o o ls  5  

[ 1 9 6 5 ] . )

O n  th e  b a s is  o f  h is t o r ic a l  a n a l y s i s ,  

t h e re fo re , i t  w o u ld  re q u ire  a  s t r o n g  s h o w ­

in g  t h a t  P r o p o s a l  C  r e a l l y  d id  in te n d  to  

o u t la w  s h a re d  t im e  in  th e  p u b l ic  s c h o o ls  

b e ca u se  t h a t  h n d  becom e a  lo n g  a c c e p te d  

p r n c t ic e  o v e r  a  n u m b e r  o f  y e a r s .  ( N e w  

Y o r k  T r u s t  v .  E i s n e r ,  2 5 8  U . S ,  3 4 5 , 3 4 9 , 

4 1  S .C t .  5 0 0 , 6 5  L . K d .  9 6 3  [ 1 9 2 1 ] ;  

W n lz  v . T a x  C o m m is s io n  o f  th e  C i t y  o f  

N e w  Y o r k ,  3 9 7  U . S .  6 6 4 , 6 7 8 , 9 0  S . C t .  

1 4 0 9 , 2 5  L . E d .2 d  6 9 7  [ 1 9 7 0 ] . )

T h e  S t ip u la t io n  o f  F a c t s  in  t h is  c a s e  

in d ic a t e  t h a t  o v e r  1 5 ,0 0 0  M ic h ig a n  n o n -  

.p u b l ic  s c h o o l s tu d e n ts  p a r t ic ip a t e  in  

s h a re d  t im o  p ro g ra m s  n t  p u b l ic  s c h o o ls , 

a b o u t  2 ,5 0 0  a t  p re m is e s  le a s e d  b y  p u b l ic  

s c h o o ls  f ro m  n o n p u b lic  s c h o o ls , n n d  a b o u t  

8 0 0  n t  n o n p u b lic  sc h o o ls . ( S t ip u la t io n  o f  

F a c t s  p a ra g ra p h s  2 1 , 2 7  a n d  2 8 .)

t i



h e  que stio n  b e fo re  
h e re  is  an  a lte rn a t iv e  
u c tio n  to  th a t  ad op ted  
to rn cy  G ene ra l’s O p in - 
e se rv e s  th e  p u rpo se  o f  
c r ib in g  pa ro ch ia id  an d , 
o n a n t w ith  a  com m on 
th e  language u sed  in  
C o u r t h a s  a lre a d y  eon - 
p rob lem  in  A d v iso ry  

tu tio n a lity  o f  P .A . 1970, 
h . 82, ISO N .W .2d  265 
r t  th e re  re fu sed  to  ad op t 
ts , p r im a ry  o r  in c id en ta l’ 
" n o  ev idence * * *

te n d ed  such  a  ru le  w hen  
(A r tic le  1, S ee . 4 ) p ro - 

o n s titu tio n .” T h e  sam e  
icab le  to  th e  te rm s  " su p - 
id, th i rd , fo u r th  an d  f i f th

i a s  b e en  a n  a c c e p te d  f a c t  

fe  f o r  m o re  t h a n  f o r t y  

I T i m o :  I n d i r e c t  A i d  to  

) l s ,  6 5  M i c b .L .R e v .  1 2 2 4  

n s .  E x p e r im e n t  in  E d u c a -  

0 0  R e l ig io u s  E d u c a t io n  

r a f f  o f  S e n a te  C o m m , o n  

l i e  W e l f a r e ,  S S th  C o n g re s s , 

•oposed F e d e r a l  P r o a io t io n  

m o '' E d u c a t io n  1  [C o m m .

2 ;  U .  S .  D e p t , o f  H e a l t h ,  

W e l f a r e ,  D u a l  E n r o l lm e n t  

N o n - P u b l ic  S c h o o ls  5

i s  o f  h is t o r ic a l  a n a l y s i s ,  

o u id  r e q u ir e  a  s t r o n g  s h o w -  

o sa i C  r e a l l y  d id  in t e n d  to  

t im e -  i n  th e  p u b l ic  s c h o o ls  

ia d  bo co m o  a  io n s  a c c e p te d  

a  n u m b e r  o f  y e a r s .  ( N e w  

E f s n c r ,  2 5 0  L’ . S ,  3 4 5 ,  3 4 9 ,

1.  6 5  L . E d .  0 6 3  [ 1 9 2 1 ] ;  

C o m m is s io n  o f  th e  C i t y  o f  

.17 l * ; S .  6 0 4 . 0 7 3 . 0 0  S . C t .

I .2 d  6 9 7  [ 1 9 7 0 ] . )  

i t io n  o f  F a c t s  in  t h is  c a s e  

o v e r  1 5 ,0 0 0  M ic h ig a n  ncm - 

I s t u d e n t s  p a r t ic ip a t e  in  

p ro g ra m s  n t  p u b l ic  s c h o o ls ,

>t p r e m is e s  le a s e d  b y  p u b l ic  

n o u p u b lic  s c h o o ls , n n d  a b o u t  

b l ic  s c h o o ls . ( S t ip u la t io n  o f  

•a p h s  2 1 ,  2 7  a n d  23.)
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prohibitions and "aid or maintain" in the he participates 

first prohibition.

Mich.

w ou ld  be on ly  rem o te ly  
in c id en ta l to  h is  a t te n d a n c e  a t  th e  n o n ­
public schoo l a n d  th u s  n e t  p ro h ib ited . T h e  
th ird  p ro h ib itio n , no  pub lic  m oney  to  em ­
p loy an yone  a t  a  nonpuM ic schoo l, is  n o t 
h e re  in  q u e s t i o n .  -____________

J [9 ] P ro h ib itio n s  f o u r  an d  fiv e  a r e  b as- 
P a ro c h ia id  a s  a u th o r iz e d  by C h ap te r 2 ( p a r tic u la r ly  on th e  la s t po rtion - o f  th e  

o f  P.A .1970, N o . 100 p rov id ed  $22,000,000 [ second sen ten ce  >f th e  second p a r a g r a p h  
o f  pub lic  m on ies f o r  p a r tic ip a tin g  non - \  A rtic le  8, S ee . 2 no  public m on ey  to 
p u b lic  school u n its  to  p ay  a p o rtio n  o f  th e  \s u p p o r t th e  a tte n d an c e  o f  any  s tu d e n t  o r

A  com parison  o f  th e  p a ro ch ia id  ac t, 
w h ich  th is  f ir s t p ro h ib itio n  p ro sc rib e s , an d  
s h a r e d  tim e  w h ich  th i s  p ro h ib itio n  docs n o t 
p ro s c r ib e , is il lu m in a tin g  as to  th e  co n ­
s t ru c t io n  o f  th e  p ro h ib itio n .

s a la r ie s  o f  p r iv a te  la y  te a ch e rs  o f  s e c u la r  
n o n p u b lic  schoo l c o u rs e s  in th e  nonpub lic  
sch oo l fo r n o n pub lic  school s t u d e n t .  In  
c o n t r a s t  sh a red  tim e  p rov id es pub lic m on ies 
f o r  lo ca l pub lic sch oo l d is tr ic ts  to  u se  to 
h i r e  pub lic schoo l te a c h e rs  to  tea ch  pub lic 
sch oo l co u rse s in  pub lic o r  nonpub lic  
sch o o ls  to pub lic  o r  pub lic a n d  nonpub lic  
sch oo l s tu d en ts .

S h a r e d  tim e d i f f e r s  from  p a ro ch ia id  in  
th r e e  s ig n if ic a n t re sp ec ts . F ir s t ,  u n d e r  
p a ro c h ia id  th e  p u b lic  fund s a re  p a id  to  a  
p r iv a te  agency , w h e re a s  u n d e r s h a re d  tim e  
th e y  a r e  p a id  to  a  pub lic  ag en cy . S econd , 
p a ro c h ia id  p e rm it te d  th e  p r iv a te  schoo l to  
c h o o se  and  to  c o n tro l a  lay te a c h e r  w h e re ­
a s  u n d e r  sh a re d  tim e  th e pub lic  schoo l d is ­
t r i c t  chooses a n d  co n tro ls  th e  te a ch e r . 
T h ird ly , p a ro c h ia id  p e rm itted  th e  p r iv a te  
sch o o l to  ch oo se  th e  sub jec ts  to  be ta u g h t, 
s o  lo n g  as th e y  a r e  secu la r , w h e re a s  sh a re d  
tim e  m eans th e  p ub lic  schoo l sy s tem  p r e ­
s c r ib e s  th e  pub lic  schoo l subj’cc ts . T h e se  
d if f e r e n c e s  in  c o n tro l a rc  leg a lly  s ig n if i­
c a n t .

O bv iou s ly , a  s h a re d  tim e p ro g ram  o f ­
f e r e d  on  th e  p rem is e s  o f  th e  pub lic schoo l 
is u n d e r  th e  com p le te  co n tro l o f  th e  p u b lic  
s ch o o l d is t r ic t  a n d  is n o t in v a lid a te d  by 
th e  f i r s t  p ro h ib i t io n  a g a in s t a id in g  a  n o n ­
p u b lic  schoo l s in c e  such s h a re d  tim e  in ­
s t ru c t io n  p ro v id e s  on ly  in c id en ta l a id , i f  
a n y . T h e  s e co n d  p roh ib itio n  o f  P ro p o sa l 
C  p re c lu d e s  p u b lic  m onies to  " su p p o r t th e  
a t te n d a n c e  o f  a n y  s tu d en t . . .  a t  a n y  
s u c h  n onpub lic  sch oo l."  A n y  su p p o rt to  a  
n on pub lic  sch oo l s tu d en t f rom  a  s h a re d  
t im e  p ro g ram  a t  a  public schoo l in w h ich

the em p loym en t o f  a n y  p tr s o n  a t  a n y  su ch  
nonpub lic schoo l or at any location or in­
stitution where instruction is offered in 
1whole or in part lo such nonpublic school 
students." (E m p h a s is  added .) T h e  p la in  
m ean ing  o f  th is  lan g u ag e  is th a t  w h en  
nonpub lic schoo l s tu d e n ts  go to  a  pub lic  
school, th e  pub lic schoo l becom es a n  " in ­
s titu tio n  w h e re  in s tru c tio n  is o f f e r e d  * * 
to  such nonpub lic  schoo l s tu d e n ts "  an d  
hence in e lig ib le  fo r  pub lic m on ie s . T h is  
quo ted  lan g u ag e  co n tra v en e s  th e  f r e e  e x e r ­
cise o f  re lig io n  g u a ra n te e d  by th e  U n ite d  
S ta te s  C o n s titu tio n  a n d  is  v io la tiv e  o f  th e  
equal p ro te c tio n  o f  th e  law s p ro v is io n s  o f  
th e  U n ite d  S ta te s  C on s titu tio n . ( P a r t  
V I I I )

W e ho ld  th a t  p o r t io n  o f  th e  s e c o n d  s en ­
tence o f  A r tic le  8 S ec . 2 h e re in a f te r  q uo ted  
u n con s titu tio n a l, v o id  an d  u n e n fo rc e a b le : 
" o r a t  a n y  lo ca tio n  o r  in s t i tu t io n  w h e re  
in s tru c tio n  is o f f e r e d  in  w ho le o r  in  p a r t  
to such  rionpublic sch oo l s tu d e n ts ."

[ 10 ] W e  ho ld , how ev e r, t h a t  th e  q u o ted  
p o rtion  is  s e v e ra b le  a n d  c ap ab le  o f  b e in g  
rem oved from  A r t ic le  8 Sec . 2  w ith o u t 
a l te r in g  th e  p u rp o se  an d  e f fe c t o f  th e  b a l­
ance o f  th e  sen te n c e  an d  sec tion .

X.------------ ------------------------------------------
2. Shared Time—upon leased or other 

premises.
[11 ] P rem is e s  occup ied  by  le a s e  o r  

o th e rw ise ’ fo r  pub lic  schoo l p u rp o se s  u n d e r  
the a u th o r i ty , c o n tro l an d  o p e ra t io n  o f  
the pub lic  schoo l sy s tem  by p u b lic  schoo l 
pe rsonne l a s  a  p ub lic  schoo l o p e n  to  a lt 
elig ib le to  a t te n d  a  pub lic  schoo l a r c  pub lic
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[E lem en ta ry  an d  S e c o n d a ry  E d u ca tio n  A c t\ m ade av a ilab le  u n d e r T i t le  I  \va3 d e sc rib ed
o f  1965 ( h e r e in a f te r  c ited  a s  E S E A )  t o \  a s  fo llow s:
fund p ro g ram s  o f  spec ia l ed u ca tio n a l ben­
e f its  i n 't h e  fo rm  o f  se rv ice s o r  equ ipm en t, 
w h ich a r c  d e s ig n ed  to  a id  ed uca tio n a lly  d e ­
p riv ed  c h ild re n .0 T h e  g ra n ts  to  a  public 
school d is t r ic t  in  c o n fo rm ity  to  a  p lan  sub ­
m itted  by  th e  schoo l d is tr ic t to  o b ta in  fed ­
e ra l fu n d s  a r c  su b je c t to  th e  re q u irem en t 
th a t :

“ * * * to  th e  e x te n t co n s is te n t w ith  
th e  n um be r o f  ed u ca tio n a lly  dep riv ed  
ch ild re n  in  th e  schoo l d is tr ic t o f  th e  local 
e d u ca tio n a l a g en cy  who a re  en ro lle d  in 
p r iv a te  e lem en ta ry  a n d  se co nd a ry  schools, 
such a g en cy  h a s  m ad e  p rov is io n  fo r  in ­
c lu d in g  sp ec ia l educa tion a l s e rv ic e s  and  
a r ra n g em en ts  (su ch  as dua l en ro llm en t, 
ed u c a tio n a l ra d io  a n d  te lev isio n , a n d  m o­
b ile e d u c a tio n a l se rv ice s  an d  equ ipm en t) 
in  w h ich  su ch  ch ild re n  can  p a r t ic ip a te ;”
E S E A , S ee . 20 5 (a ) (2 ), 79 S ta t . 30 
(1965), 20 U .S .C . 241e(a) (2 ) (Supp .
1965). ,

I w h a t th is  C ou rt ho ld s 
i ry  s e rv ic e s  is  lim ited  to  

me ra te d  in th e  A u x il ia ry  
* : c la u se  in  th e  A c t w h ich

ry  s e rv ic e s  shall in c lu d e  
cs a s  m ay  be d e te rm in ed  
' does n o t  g ive  th e  Icg is- 
cck to  m ak e any  s e rv ic e  
e ty  m ea su re  ou ts id e  th e  
1 C s im p ly  by c a ll in g  it 
ce.

d th e  p ro h ib itio n  a g a in s t 
2S to  s u p p o rt th e  cm p loy- 
it n o npub lic  schoo ls to  in ­
firem en , nu rses , co un sc l- 
rson s en g ag ed  in g o v c rn -  
in d  g e n e ra l w e lfa re  a c - 
an  . in te rp re ta t io n  w ou ld  
chools o u ts id e  o f th e  sov - 
ir. o f  th e  S ta te  o f  M ich i-

\  "A lth ou gh  av a ilab le  s ta tis tic s  a r c  f a r  
from  com p le te , i t  a p p e a rs  th a t th e  bu lk  
o f  T it le  I  p ro je c ts  in vo lv e  som e ty p e  o f  
n o n -in s tru c tio n a l se rv ic e , such  a s  r e ­
medial re a d in g  o r  sp eech  th e ra p y . T h e  
s im ila rity  o f  th e  p ro je c ts  a c tu a lly  im p le ­
m en ted  . . . seem s to  in d ic a te  a
be lie f on th e  p a r t  o f  e d u ca to rs  t h a t  th e  
so lu tion  to  th e  p rob lem s o f  ed u ca tio n a l 
d ep riv a tio n  lies in 'c om p en sa to ry ' e d u c a ­
tional s e rv ice s , w h ich  se rv ice s o f f e r  th e  
s tu d en t sp ec ia l in s tru c tio n  in a  sk ill o r  

/ sub jec t, th e re b y  en ab lin g  him  to  p roceed  
/ a t th e  sam e  ra te  a s  h is  p ee rs .” (C om - 
I m en t, T h e  E lem en ta ry  an d  S e co n d a ry  

E duca tio n  A c t— T h e  Im p lica tio n s  o f  th e  
T ru s t  F u n d  T h eo ry  fo r  C h u rc h -S ta te  

1 Q u es tio n s R a ised  by  T i t le  I, 65 M ich .L . 
R ev . 1184, 1187 [1967 ]) (F o o tn o te s  no t 
show n .)

A s th is  a p p ra is a l in d ic a te s , th e se  e d u c a ­
tiona l s e rv ic e s  a rc  g e n e ra l h e a lth  a n d  s a f e ­
ty  m ea su re s  s im ila r  in  n a tu re  to  a u x i l ia ry  
serv ices w h ich  w e h ave  found  to  b e  p e r ­
m issib le u n d e r P ro po sa l C.

c  em p loym en t s t r ic tu re  is 
c a tio n a l a r tic le  o f  th e  co n - 
is tru e  i t  to  m ean em p loy - 
m al p u rp o se s  only.

[20 ] T h e  q u e s tio n  is, does th e  lan g u ag e  
o f  P ro p o sa l C w h ich  p ro h ib its  "pub lic  
m on ie s” to  " a id ” a  p r iv a te  schoo l, " su p ­
p o r t th e  a t te n d a n c e ” o f  a  s tu d e n t a t  a  
nonpub lic  schoo l o r  suppo rt th e  "em p loy ­
m en t” o f  a n y  p e rso n  a t  a  non pub lic  schoo l 
en com pass th e  s i tu a t io n  w he re  p u b lic  school 
d is tr ic ts  m ak e  a v a ila b le  spec ia l ed u ca tio n a l 
s e rv ic e s  to  b o th  pub lic  an d  p r iv a te  school 
s tu d en ts  u n d e r  th e  requ ired  co n d itio n s  o f a 
fed e ra l g r a n t .  W e  ho ld  it d o c s  no t. T h e  
ad op tio n  o f  P ro p o sa l C  does n o t  d isa llow  
a  pub lic  sch oo l d is t r ic t  f rom  p a r tic ip a tio n  
in a n y  fe d e ra l p ro g ram  u n d e r  T i t le  I  o f 
E S E A  fo r  a id in g  e lem en ta ry  a n d  se co nd a ry  
schoo l c h ild re n .

/  [21] S econd , th e  fe d e ra l fund s do  no t 
become "p u b lic  m on ie s” w hen  th e y  a rc  
tra n sm itte d  from  th e  O f f ic e  o f  E d u c a tio n  
in  th e  D ep a r tm en t o f  H e a lth , E d u c a tio n  
an d  W clf; re  th ro u g h  th e  S ta te  B o a rd  o f  
E du ca tio n  to  th e  pub lic  schoo l d is tr ic t . I n ­
s tead  th e  fe d e ra l fu nd s a rc  im p re ssed  w ith  
a  t r u s t  a n d  m u s t be u sed  by s ta te  ag en c ie s  
in  a c co rd an c e  w ith  fe d e ra l g u id e lin e s  an d  
fo r  th e  p u rp o se s  f o r  w h ich  th e  fund s 
w e re  g ra n te d . O th e r  co u r ts  w h en  co n ­
fro n ted  w ith ' th e  q u e stio n  o f  th e  s ta tu s  o f  
fed e ra l g r a n ts  in  a id  o f  ed u ca tio n  to  th e  
s ta te s  h a v e  d e te rm in ed  th a t  a  t r u s t  a ro s e  
w ith  th e  fe d e ra l fu n d s s e rv in g  a s  th e  res 
an d  th e  s ta te  agency , w h ich  a d m in is te rs  
th e  p ro g ram , s e rv in g  a s  tru s te e . M on ta n a  
S ta te  F ed e ra t io n  o f  L ab o r v . S choo l D is t., 
7  F .S upp . 82 (D ,M cn t.l9 3 4 ) , R oss v . T ru s -

2R A L  F U N D S

tif ic d  q u e stio n  is a s  fo l

sa l C  p re c lu d e  use o f  fed - 
n a d e  a v a ila b le  to  th e  S ta te  
ih roug h  T i t le  I  o f  th e  E le - 
ie c o n d a ry  E duca tio n  A c t  o f  
0 U .S .C . S ec tion  241a e t 
p u rp o se  o f  p ro v id in g  e lc - 

c o n d a ry  in s tru c tio n  o r  e d u ­
ces to  non pub lic  schoo l s tu -  
n onpub lic  schoo l o r  a t  a n y  

n o r  in s t i tu t io n  w h e re  in - 
if fe rc d  in  w hole o r in  p a r t  
ublic sch oo l s tu d en ts?

T w o  re a so n s  le a d  to  th is  conclu sion . 
F ir s t, th e  n a tu r e  o f  th e  spec ia l ed u ca tion a l 
se rv ic e s  a r e  s im ila r  to a u x il ia ry  serv ices. 
T h e  c h a r a c te r  o f  th e  ed u ca tio n a l p ro g ram s

ts a rc  m ad e  av a ilab le  to  loca l 
u n d e r T i t l e  I  o f  th e  F e d e ra l

0. E l e m e n t a r y  &  S e c o n d a r y  E d u c a t io n  A c t ,  T l t l  i I ,  7 0  S t a t .  2 7  ( 1 0 0 5 ) ,  a s  n m e n d e d , 2 0  U . S . C .  

2 4 1 a - 2 4 4 .
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te c s  o f  U n iv . o f  W yom ing1, 31 W yo . '164,|  
228 P . 642 (1924).

T h e  "pub lic  m on ie s" p h ra s e  o f  P r o ­
po sa l C , used in  th e  f iv e  p ro h ib itio n s  o f 
th e  p ropo sa l, I n s  re fe re n c e  o n ly  to  s ta te  
re so u rc e s  an d  does n o t in c lu d e  fed e ra l 
fu n d s . S in ce  th e  fe d e ra l g r a n ts  u n d e r 
T i t l e  I  do  n o t become pub lic  m on ie s o f  
th e  s t a t e  w hen  th ey  com e u n d e r  th e  a d ­
m in is tra t iv e  co n tro l o f  pub lic schoo l boa rd s, 
P ro p o sa l C  has no  e f f e c t on  th em .

V I .

P R IV A T E  F O S T E R H O M E S

T h e  fo u r th  c e r tif ie d  qu e stio n  a s k s :

D ocs P ro po sa l C  p re c lu d e  d ir e c t o r 
in d ir e c t ass is ta n ce  to  p r iv a te  in s ti tu tio n s  
p ro v id in g  educa tion a l se rv ice s  to  c h il­
d re n  w ho  a r c  p laced th e re  p u r s u a n t to  
c o u r t  o rd e r?

Answer: No.

[22 ] U n d e r th e  p ro b a te  c o d e  a  p r o ­
b a te  ju d g e  is c lo th ed  w ith  th e  a u th o r i ty  
to  p la c e  a  m ino r, th a t is an y  ch ild  w ho  
h a s  n o t a t ta in e d  h is  sev e n te en th  b ir th d a y , 
in  a  p r iv a te  fo s tc rhom e . T h e  re le v a n t s ta t ­
u to ry  a u th o r i ty  s ta te s :

" ( T h e  p ro b a te  c o u r t)  m ay  e n te r  a n  o r ­
d e r  o f  d ispo s ition  w h ich  sha ll b e  a p p ro ­
p r ia te  f o r  th e  w e lfa re  o f  sa id  c h ild  a n d  
s o c ie ty  * * * as fo llow s :

|
( d )  P la c e  th e  ch ild  in  o r  com m it th e  
c h ild  to  a  p r iv a te  in s ti tu tio n  o r  ag en cy  
in c o rp o ra te d  u n d e r th e  law s o f  th is  
s ta te  a n d  ap p ro v ed  o r  licensed, by  th e  

• s ta te  d e p a r tm en t o f  so c ia l w e lf a r e  fo r  
th e  c a r c  o f  ch ild ren  o f  s im ila r  ag e , 
s e x  a n d  c h a ra c te r is t ic s ;"  (M .C .L .A .

712A.18 [ d j ;  
18].)

M .S .A . 27.3178 [598.-

T h e  p r iv a te  fo s tc rh om e  re ce iv e s  co un ty  
fu n d s  to  pay  a ll ex p en ses  in c u rre d  in  c a r ­
in g  fo r  a  m ino r p laced  in th e  hom e by c o u r t 
o rd e r .7 Som e p r iv a te  fo s te rh om es  p ro v id e  
ed u ca tio n a l fa c ilitie s  a n d  in s tru c tio n  fo r 
th e  m ino rs w ho re s id e  in  th e  hom e. P a y ­
m en ts  m ay  be m ad e from  tw o fu n d s , c i th e r  

I o u t o f  th e  co u n ty ’s g e n e ra l fu n d  o r  o u t 
o f  the co un ty ’s ch ild  c a re  fu n d  'e s ta b ­
lish ed  u n d e r th e  socia l se rv ic e s  a c t. T h e s e  
a r ra n g em en ts  ra is e  th e  qu e stio n  w h e th e r 
pub lic  fu nd s a r c  p a id  to  " a id  o r  m a in ta in "  
a  p r iv a te  school in v io la tio n  o f  P ro po sa l 
C 's  f i r s t  p roh ib itio n .

T h e  k ey  lan g u ag e  o f  P ro p o sa l C  is " a n y  
p r iv a te , d enom ina tio n a l o r  o th e r  nonpub lic  
p rc -c !cm cn ta ry , e lem en ta ry  o r  se co n d a ry  
schoo l.” Is  a  p r iv a te  fo s tc rh om e  w h ich  
s e rv e s  p r im a r i ly .a s  a  hom e b u t a lso  a s  a 
schoo l fo r  co u rt ap p o in ted  ju v e n ile s  a  “n o n - 
pub lic  schoo l’’ f o r  pu rp o se s  o f  th e  am en d ­
m en t?

B o th  in  func tio n  a n d  o p e ra tio n , a  p r iv a te  
fo s tc rh om e  w h ich , in  ad d itio n  to  p ro v id in g  
food , s h e l te r  an d  p e rso n a l c a rc  to  its re s i­
d e n ts  o f f e r s  in c id en ta l ed u ca tio n a l se rv ic e s  
is a  spec ia l k ind o f  p r iv a te  in s ti tu tio n . T h e  '.  
m in o rs  p laced  in its  c a re  a r e  com m itted  to  
th e  fo s te rh om c by  o rd e r  o f  th e  P ro b a te  
C o u r t .8

. T h e  m ino rs  w ho  a r e  com m itted  a r c  law ­
b re ak e rs , v ic tim s o f  in tem p e ra te  h a b its  o r  
p ro d u c ts  o f  an  u n su ita b le  hom e e n v iro n ­
m en t .9 A t th e  tim e  o f  th e ir  c om m itm en t 
to  a  p r iv a te  fo s tc rhom e , th e y  a r c  e i th e r  in  
th e  cu stody  o f  th e  P ro b a te  C o u r t o r  th e  
D e p a r tm en t o f  S oc ia l W e lfa re . 10 T h e  fo s ­
te rh om e  m u s t file  sem i-an n u a l p ro g re s s  r e ­
p o r ts  to  th e  P ro b a te  C o u r t .1 1  T h e  D e ­
p a r tm e n t o f  Soc ia l W e lf a r e  is re sp on s ib le

7 . M . O . L . A .  7 1 2 A .2 5 ;  M . S . A .  2 7 .3 1 7 8  

1 ( 5 9 S .2 5 ) .

8.  M . C . r , . A .  S e e . 7 1 2 A .1 8 :  M . S . A .  2 7 .3 1 7 8  

( 5 9 8 .1 8 ) .

9 .  M . C . L . A .  S e e . 7 1 2 A .2 ;  M . S . A .  2 7 .3 1 7 8  

( 5 9 8 . 2 ) .

1 0 .  M . C . L . A .  S e e . 7 1 2 A .2 0 ;  M . S . A .  2 7 .3 1 7 8

( 5 9 8 .2 0 ) .

1 1 . M . O X .A .  S e e . 7 1 2 A .2 4 ;  M .S .A .  2 7 .3 1 7 8

( 5 9 3 .2 1 ) .
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v ice s in  th e  nonpublic schoo l w h e re  the 
h i r in g  an d  contro l is  ill th e  h a nd s o f  th e  
nonpub lic  school, o th e rw is e  k now n  as 
"p a ro ch ia id ."  ( P a r t  I I )

2. P ro po sa l C  has no  p ro h ib ito ry  im pact 
upon  sh a red  time in s tru c tio n  w h e rev e r  
o f f e re d  provided th a t  th e  .u ltim a te  and 
im m ed ia te  contro l o f  th e  su b je c t m a t­
te r , th e  personnel a n d  th e  p rem ise s  a rc  
u n d e r th e  public schoo l .sy s tem  a u ­
th o r it ie s  and  the co u rse s  a r e  o p en  to 
a ll e lig ib le to a tte n d  th e  pub lic schoo l, 
o r  ab sen t such pub lic  school s ta n d a rd s , 
w h en  th e  shared tim e in s tru c tio n  is 
m ere ly  " in c iden ta l"  o r  " c a su a l” o r  non- 
in s tru c tio n a l in c h a r a c te r ,  su b je c t, o f 
co u rse , to  the is su e  o f  re lig io u s  en ­
tan g lem en t. (Q u e s tio n  1 ; P a r t  I I I )

5. P ro po sa l C  docs n o t  p ro h ib it a u x il ia ry  
se rv ic e s  and  d r iv e r s  tra in in g , w h ich  
a r e  g en e ra l hea lth  a n d  s a fe ty  se rv ice s , 
w h e rev e r these se rv ic e s  a re  o f f e re d  
ex c ep t in  those u n lik e ly  c ircum stan ce s  
o f  re lig iou s en ta n g lem en t. (Q u e s tio n  
2 ;  P a r t  IV )

c.

a n d  u n en fo rc e a b le  a n d  is s e v e ra b le  
a n d  c ap ab le  o f  b e in g  rem ov ed  f ro m  
A r tic le  8 See. 2  w ith o u t a l t e r i n g  
th e  p u rp o se  a n d  e f f e c t  o f  t h e 'b a l ­
a n ce  o f  th e  se n te n c e  a n d  s e c t io n . 
( P a r t  I I I ,  S ec . 1)

T h e  rem a in d e r  o f  P ro p o s a l C 's  
la n g u ag e  by th is  C o u r t 's  c o n s t r u c ­
tio n  o f  P ro po sa l C  ra is e s  n o  q u e s ­
tio n s  o f  u n c o n s titu tio n a lity  u n d e r  
th e  M ich ig an  o r  th e  U n ite d  S ta t e s  
C on s titu tio n s .
A n  in te rp re ta t io n  o f  P ro p o s a l C 
th a t  nonpub lic  schoo l c h ild re n -  a re  
b a rre d  from  s h a re d  tim e  in  t h e  p u b ­
lic schoo ls  an d  from  a u x i l i a r y  s e r ­
v ices a n d  d r iv e rs  t r a in in g  a t  p u b ­
lic a n d  nonpub lic  schoo ls  is  u n ­
co n s ti tu tio n a l u n d e r  th e  U n i te d  
S ta te s  C on s titu tio n .

T h e :ore ^an sw ers to  cdriTftett~ques- 
t io n s o n e  th ro u g h  sev en  w ill be c e r t i f i e d  to 
th e  13th C irc u it fo r d isp o s itio n  o f  th e  c a u s e  
in  a c co rd  w ith  th is o p in ion . N o  c o s ts .

4. P ro po sa l C  docs n o t a t tem p t to  in te r ­
fe r e  w ith  the d is tr ib u tio n  o f  fed e ra l 
fund s . (E S E A ) (Q u e s tio n  3 ; P a r tV )

5. P ropo sa l C  docs n o t, in  a n  ed u ca tio n a l 
p ropo sa l, in te rv ene to  p ro h ib i t th e  op ­
e ra t io n  o f  a so c ia l w e l f a r e . in s t i tu t io n

. su c h  as a  fo s te rhom e . (Q u e s tio n  4 ; 
P a r t  V I)

6 . P ro p o sa l C  does n o t  c h an g e  M ich ig an 's  
lo ng -s tan d ing  po licy  o f  t a x  ex em p tion  
f o r  relig ious, c h a r i ta b le , a n d  ed u ca ­
tio n a l in s titu tio n s . (Q u e s tio n  S ; P a r t

• . V I I )
»

7. R eg a rd in g  the c o n s t i tu tio n a li ty  o f  P ro ­
po sa l C  (Q u es tio n s  6 a n d  7; P a r t  
V I I I ) :

a . T h e  language " o r  a t  a n y  lo ca tio n  o r (  
in stitu tion  w h e re  in s tru c t io n  is o f ­
fe red  in w h o le  o r  in  p a r t  to  such  

..-- nonpublic sch oo l studen ts '*  a t  th e  
end  o f  the se co n d  s en ten ce  in  P r o ­
posal C  is u n c o n s ti tu tio n a l, vo id

B L A C K , S W A 1 N S O N , B R E N N A N  an d  
T . G . K A V A N A G H , )]., c o n c u r r e d  w ith  
W IL L IA M S , J .

T . M . K A V A N A G II , C h ie f  J u s t i c e .
F o r  th e  re a so n s  s ta te d  in  m y s e p a r a te  

op in ion  in  C a rm an  v . S e c re ta ry  o f  S ta te  
(1971), M ich.-, 185 N .W .2 d  1 , w e  b e lie v e  
th is  c a se  sh ou ld  be d ism is se d  w i th  p r e j ­
ud ice . H ow ev e r , th e  m a jo r i ty  o p in io n  in 
Carman, supra, is fo r  th e  p re s e n t a t  lea st, 
th e  law  in  M ich ig an .

W e  a g re e  th a t  i f  P ro p o sa l C  w a s  p ro p e r -  . 
!y su bm itted  to  the P e o p le  a n d  p ro p e r ly  
ad op ted , th e  op in ion  o f  J u s t ic e  W ill iam s  
co rre c tly  in te rp re ts  o u r  • C o n s t i tu t io n  as 
am end ed  a n d  co rre c tly  a p p lie s  t h e  due 
p ro cess a n d  equa l p ro te c tio n  c la u se s  o f  the 
F e d e ra l C on s titu tio n .

T . G . K A V A N A G H , J ., c o n c u rs .

A D A M S , Ju s tic e .

I n  C a rm an  v. H a r e  (1971 ), M ic h . ,  185 
N .W .2d  1, th is  C o u r t d e c id ed  t h a t  th e
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C o u r t  A l l o w s  U s e  O f  P u b l i c  F u n d s  

I n  P r i v a t e  S c h o o l s  F o r  T i t l e  I  S e r v i c e s

T h e  d eb a te  over pub lic  funds be ing  
used in  relig ious K -12  schoo ls h a s  
persis ted  for m any  years. H ow ev­

er, in  m ost instances, th e  es tab lishm en t 
clause o f  th e  F irst A m endm en t to  th e  
C o n s titu tio n  has been  in te rp re ted  co 
p ro h ib it f in an c ia l suppo rt for religious 
schools.

In  1965, th e  U .S . C ongress passed le g ' 
islarion in te n d ed  to  p rov ide full ed uca ­
tio n a l o p p o rtu n itie s  co economic-,\!ly-di.v 
advan taged ch ild ren . T ir le  1 o f th e  Ele­
m en tary  a n d  Seconda ry  E duca tion  A c t 
o f  1965 p rov ided  funds to  local schoo ls 
for th e  specific purpo se o f  p rovid ing 
rem edial ed uca tio n , gu id ance services 
an d  jo h  counseling .

T h e  c ity  o f N ew  York, as well as m any 
o th e r c ities , d ev e lop ed  program s th a t  n o t  
on ly  m e t th e  n eed s o f  pub lic  schoo l s tu ­
den ts, h u t also p ro v id ed  services to  s tu ­
d en ts  cm o llcd  ii\ p r iv a te  schools. I n  
3971, th e  co u rt d ev e lop ed  a th re e - 
pronged te s t to  ev a lu a te  w he th e r p rac ­
tices o f  schoo ls a n d  ind iv idual laws v io ­
lated th e  F irst A m en dm en t. T h e  s ta n ­
dard requ ires th a t  th e  law  has a secu lar 
purpose, n e ith e r  p rom o tes no r inh ib its  
relig ion an d  avoids excessive gov ern ­
m en ts! en ta n g lem en t. 1 h av e  o ften  
looked n t th is  s tan d a rd  in  prev ious Legal 
Fom m  artic les.

T itle  I p rogram s p rov id ed  by m any 
urban schoo l system s to  ch ild ren  in  
p a roch ia l schoo ls w ere fina lly  ch a llenged  
in  A guilar v. F e lton . T h e  questio n  rhe 
cou rt co n sid e red  was w h e th e r it w as pe r­
m issible fo r a  sch o o l system , in  th is case 
th e  c ity  o f  N ew  York, to  p lace pub lic  
schoo l te a ch e rs  in  p r iv a te  p a ro ch ia l 
schools to  p rov id e T i t le  I rem ed ia l ser­
vices to  s tu d en ts . T h e  Sup rem e C o u r t 
found th e  program  c re a ted  a n  excessive 
en ta n g lem en t o f  c h u rc h  and  s ta te . T h e  
cou rt in d ic a ted  th a t  rem ed ia l services

Allan B. Dyal

could be provided 
to  a  religious 
schoo l, b u t th e  
services m ust be 
p rovided a t a n eu ­
tral site. S tricr 
guidelines h av e  
since been Creat­
ed w h ich  re la te to 
these program s.

M any schoo l 
systems provided 

m ob ile  classrooms o ff cam pus ro  satisfy 
th e  ruling. You may ask, ''W hy  would a 
pub lic  schoo l system  wane to  provide 
such  services to  religious schools?" C le a r­
ly, th e  program s he lp ed  econom ically- 
d isadvan taged ch ild ren . For large urban 
d istric ts , d ie  program  provided a  signifi­
c a n t am o un t o f fund ing  to  th e  districc.

S in c e  1985, school systems h ave ca re ­
fully provided appropria te rem edial ser­
v ices a t n eu tra l sites. T h e  com m on sense 
qu e stio n  th a t has surfaced in  th e  educa­
tio n a l com m unity  co ncc ra s how  a n e u ­
tra l s ite  could really m ake a difference. 
T h e  pctirin i era in  Agoscini v. Felton 
sough r re lief from  th e  courts ea rlie r dec i­
s io n  based o n  th e excessive co st o f com ­
p ly ing  w ith  th e  n eu tra l site prov ision  o f 
d ie  A rgu ila r decision .

C a n  th e  Sup rem e C ou rt ch ange its 
tn ind? Yes, an d  it d id ju s t th a t in  Agosri- 
n i v . Felton- T h is  pa st June , th e  cou rt 
assert ed th a t w ith  app rop ria te  safeguards, 
p rov id ing T itle  1 program s o n  paroch ia l 
schoo l grounds was n o t  a v io la rion  o f th e  
es tab lishm en t clause. T h e re  was no  ev i­
d e n c e  th a t pub lic schoo l teachers 
a ttem p ted  ro religiously indo c trin a te  stu- 
den rs o r th a t d ie  program s prom o ted n r 
en h an c ed  religion . T h e  cou rt also d e te r­
m in ed  th e  program  d id  n o t excessively 
en ta n g le  governm en t, o r th a t public 
funds for religious schools were n o t a u to ­

m atically  inappropria te o r inva lid .
T h is case is s ign ifican t to  ed uca tion a l 

leadens for several reasons. I t show s hew  
im po rtan t it Is to  stay up -to -d a te  o n  legal 
insurers th a t are dynam ic an d  ev e r 
hanging . I t also shows us th a t  d ie  

Sup rem e C ou rt c a n  ch ang e  its m ind . O n  
th e  broader questio n  of th e  sepa ra tion  of 
ch u rch  and  sra te , i t  would seem  th a t  th e  
pendu lum , co n stan tly  m ov ing  o n  such 
m atte rs, is sw ing ing tow ard  a m o re  flexi­
b le view  co nce rn in g  pub lic funds be ing 
spen t In  pa roch ia l schoo ls.

1 spoke w ith  Barry B lackwell, federal 
program s co o rd in a to r for che Sravo 
D epartm en t o f E duca tion , co n ce rn in g  
th is  case. I t is B lackwell’s o p in io n  th a t , 
"T h e  A gostin i ease w ill h av e  a m a jo r 
irnpacc o n  s tu d en ts  in  A lab am a’s privace 
schools. In  rhe past, a n um ber o f  schoo l 
systems prov ided services to  p riv a te  
schoo l s tuden ts using m ob ile un its . T h is  
f ind ing  will allow  schoo l system s co p ro ­
v id e  b e lte r and  m ore T it le  I serv ices a t  a 
lower cost. S choo l systems as d ive rse as 
M obile an d  W ilcox  C oun tie s  a re  likely 
to  cuke advan tage o f  th is d ec isio n .”

I t is my view  th a t  w hile A lab am a has 
ye t ro  take advan tage o f T itle  1 funds for 
s tuden ts in  religious schoo ls, we a rc  like­
ly to  see a m ove in  th a t  d irec t ion . T h e  
Sup rem e C ou rt, in  th is  case , affirm ed its 
trend  o f m ov ing  tow ard g rea te r a c c ep ­
tan c e  o f  allow ing th e  use o f  pub lic funds 
fo r s tud en ts  in  p riv a te  schoo ls. ■

R e fe re n ce s
Aguilar v. Felton, 473 U.S. 402 (1985). 
Agostini v, Felton (In Press) (1997). 
Lemon v. Kurtzman, 403 U.S. 602(1971). 
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Ocl. 31. 1997.
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m uch effec t ns these m ore m undane p re ­
d ic to rs o f  schoo l success.

T ho p ic tu re  o f  V ietnam ese "bo a t p e o ­
ple” s trugg ling  to g ive their ch ild ren  an 
education and o f  the children scoring high 
on tests as a consequence is o n e  that has 
been pain ted often in  an ic ie s  critica l o f  
native-born A m erican studen ts. O verall, 
though , those w ho  have im m igrated  from  
Sou theast A s ia  don ’t reach th e  na tional 
averageon  s tandard ized  tests. In fact, says 
K im , " th e  h igh  school d ropou t ra te s  fo r 
schools w ith h igh concentrations o f  South­
east A sians hover around 50%.’’ Sou theast 
A sians a lso  have low er expecta tions o f  
w hat th e ir own educational a tta inm en ts 
will be . Som e 65%  o f  them  th in k  th ey ’ll 
cam  a tle a s t a bache lo r's  degree, w h ile fo r 
the o th e r A sian  groups the figu res a rc  in 
the rang e o f  80% -95% . Fully 75%  o f  the 
South Asian seniors expcc tto  w ind tip w ith 
an advanced degree, 39%  say in g  th ey 'll 
ge t a  m aste r’s  degree and 37%  an tic ipat­
ing a Ph .D . o r its equivalen t.

K im  observes that " th e s te reo type o f  
A sian  A m ericans is th a t o f  a h ig h ly  suc- 
^ s s fu l  m inority who have made it in Amer­
ican society . A sian Am erican studen ts are 
portrayed as 'w h iz  kids,’ the ‘b e st and th e 
brigh test,’ m ath  and science m ajo rs , s tu ­
dents w ho  pass th rough our toughes t un i­
versities w ith c a s e . . . .  C on tra ry  to the 
stereotype, th ere  are sign ifican t d ifferen­
ces am ong Asian American seniors in rcrms 
o f  socioeconom ic characteristics, parental 
expectations and  involvement, education­
al vale as, academ ic achievement, and co l­
lege aspirations." (Another .stereotype that 
K im  doesn ’t d iscuss envisions A sians liv ­
ing in various u rban  "C h in a tow ns" when, 
in fac t, a  m ajo rity  live in tho suburbs.)

I f  w c pu t a ll o f  the A sian  k id s into one 
school d is tric t, w e would ch arac te rize  it 
as an affluen t (m edian incom e o f  541,251 
in 1990, com pared to  $32,142 overall), 
highly educated, suburban system . No won­
der they  sco re  well on tests.

K im  goes on  lo  m ake a d iffe ren t po in t. 
A lthough the stereotype o f  A sian  students 
is a  "g ood " stereo type, it is s till a  s te reo ­
type and so  p revents u s from  see ing  the 
reality . R ecall th a tD en is  Doyle e am ed h is  
R o tten  A pp le  Aw ard in  th e  S ev en th  
B racey R epo rt fo r cla im ing  tha t it w as 
"A slan" kids w ho  w ere pu sh ing  the SA T 
m ath sco res up . (K im ’s repo rt ca n  b e  o b ­
tained fo r  $9 .50 , prepaid , from  the P o li­
cy In fo rm ation  C enter, M ail S to p  Q4-R, 
Educational T esting  S erv ice , R osedn le 
Rd., P rince ton , N J 08541-0001. k

A  R a r e  R e l i g i o u s  R e v e r s a l

B  y  P i :  l i n  V A , .  Z  i

ON G RESS enacted  T itle I o f 
th e  E lem en tary  and Secondary 
Educa tion  A c t o f  1965 "to p ro ­
v id e  fu ll educa tion a l opportu ­
n ity  to every  chi Id regard less o f  

economic background." Under Title I school 
d istric ts receive and  spend  federa l funds 
for remedial education , guidance, and jo b  
counseling fo r  e lig ib le  studen ts. E lig ib il­
ity is based on  res iden ce in low -incom e 
areas and fa ilin g— or being ot risk o f fail­
ing —  the sta te’s student performance stan­
dards.

T itle  I funds arc n o t lim ited to elig ib le 
ch ild ren in pub lic  schoo ls; serv ices to e l­
ig ib le s tuden ts in p riva te  schoo ls m ust be 
"equ itab le in  com parison  to serv ices and 
o ther benefits fo rp u b lic  school ch ild ren." 
However, spocinl restrictions do apply, such 
as 1 ) the schoo l d is tric t m ust reta in  com ­
plete contro l ove r the funds, 2) the distric t 
mu :t p rov ide the serv ices through public 
em ployees o r  o th e r p e rson s independent 
o f  the private school nnd any re lig ious in ­
stitu tion , and 3 ) the serv ices m ust supple­
ment, n o t supplan t, th e  level o f  services 
p rovided by the p rivate schoo l and must 
b e"secu lar, neu tra l, and  nonideologicnl."

T h e  New York C ity  B oard o f  Education 
first app lied  fo r T itle  I  funds in 1966 and 
has g rapp led  ev er s in ce  w ith how  to p ro ­
vide Tide I services to die private school stu­
dents, especially those in parochial schools, 
w ithin its ju risd ic tion . Its initial arrange­
ment, w hich w as to  tran spo rt the children 
to  pub lic schoo ls fo r  after-schoo l T itle  I 
instruction , w as la rge ly  unsuccessfu l; a t­
tendance w as poo r, teachers and children 
were tired, and parents were concerned with

PERRY A. Z1RKEL is  lacocca Professor o f 
Education, Lehigh University, Bcihkhcm, Pii.

safely. T he board  nex t tried after-schoo l 
instruction on the private school campuses, 
which also yielded m ixed results. Then the 
board offered T itle  1  se rv ices on  p rivate 
school prem ises during school hours. Un- 
d c rth is  arrangem en t, the T id e  I teachers , 
who w ere d is tric t em p loyees, received a  
detailed set o f  ru les spe lling  o u t th e secu ­
lar pu rpo se o r  the program , and a  board 
field supervisor made unannounced moodi­
ly v isits to m on ito r com pliance .

In  1978, six taxpayers from  N ew  York 
C ity filed su it in federa l cou rt, c la im ing  
that the board ’s  th ird a rrang em en t v io la t­
ed the estab lishm en t c lau se  o f  the F irs t 
Am endm ent. In  1985. a fte r appea ls to and 
beyond the S econd  C ircu ir, the S up rem e 
Court issued a  5-4 dec ision  in Aguilar v. 
Felton finding the b o a rd ’s program  to be 
unconstitu tional because o f  an "excessive 
en tanglem ent o f  chu rch  and s ta te  in the 
adm inistration o f  I’l l l l e  I] b en efits ." ' O n 
rem and, the federal d is tr ic t cou rt p e rm a­
nently en jo ined the board  from  offering 
T itle I instruction nnd counse ling  serv ices 
provided by pub lic  schoo l p e rsonne l "on 
the prom ises o f  sec ta rian  schools."

T he board then arrang ed  fo r T itle I ser­
vices to be offered at public school sites, at 
leased neutral sites, in m ob ile units parked 
near sectarian schools, o r by means o f com ­
puter-assisted in s truc tion  (CA I) on  the 
premises o f  sectarian schoo ls. T he costs 
o f com pliance w ere sign ifican t. S ince the 
1986-87 schoo l year, tho board has spent 
over S100 m illion p rovid ingCAT , leasing  
sites and m ob ile  un its, and  transporting  
students.

In O c tober and D ecem ber 1995, the 
board and a g roup  o f  pa ren ts o f  elig ib le 
parochial school s tuden ts filed morions in 
the d istric t co u rt seek ing  re lie f  from  the
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perm anen t in junction undcrAgi/iV/jr. T he 
d istrict cou rt recogn ized  that the plain tiffs 
w ere seek ing a  p rocedurn lly  sound velti- 
c le  to ge t the is su e  back before the Su ­
p rem e C ourt, and  il den ied die m otions. 
O n  appeal, the S econd C ircuit affirm ed.

On 23 June 1997, the Suprem e Court 
voted 5*4 in Agostini v. Felton to reverse 
Agulfar.'XVhilc. re jec ting  tw o o f the three 
grounds nrgucd by  the plain tiffs —  the 
costs o f  com p liance  and the dicta o f  five 
o f  the ju s tic e s  in favo r o f  reconsidering o r 
overru ling AgniYar* —  the m ajority dec i­
s ion  relied  on the s ign ifican tc liang e in  the 
legal landscape represen ted by the C ourt’s 
establishment clause decisions since Agui­
lar. M ore specifically , the m ajority con ­
cluded th a t more, recen t rulings have so 
underm ined Aguilar and its com panion 
case , School District of Grand Rapids v. 
Dali* tha t they a rc  no longer good law.

First, in Zobrest v. Carolina Foothills 
School District/  in  which the Court held 
th a tp ro v id in g n n in tc rp rc te rfo rad ea fs tu - 
den t on th e p rem ises o f  a  sectarian school 
d id  no t v io la te th e  establishm ent c lause , 
th e  C ou rt refused to  accep t the assum p­
tion that th e  p lacem en t o f  public em p loy­
ees on  pa ro ch ia l schoo l grounds inev i­
tab ly resu lts in  sta te-sponsored re lig ious 
indoctrination o r  constitu tes a sym bolic 
union be tw een governm en t and religion .

Second, in Witters v. Washington De­
partment ofServicesfor the Blind* in which 
the Couix held that the establishment clause 
d id not ba r a  state from  issuing a vocation­
al tuition g ran t to  a  b lind  person fo r re lig ­
ious education , (he C ourt invalidated the 
assum ption that any  and a ll public aid that 
d irec tly  a ids th e educational func tion  o f  
re lig ious schoo ls im perm issib ly finances 
relig ious indoctrina tion .

Finally, Zobrest also undid the "exces­
sive en tang lem en t"  argum ent, w hich was 
an  essen tial a ssum ption  underly ing the 
Aguilar finding. T h e  Court’s  logic in Agos­
tini was as follow s: "S ince we have aban ­
doned th e  assum p tion  th a t p roperly  in ­
structed pub lic em p loyees w ill fail lo d is ­
charge th c ird u tie s  faithfully , w e m ust a l­
so d iscard the a ssum p tion  that pervasive 
m on ito ring o f T itle  I  teachers is requ ired ,"

In thus overru ling  both Aguilar and 
Ball as inconsisten t w ith "o u r cu rren t un ­
derstanding o f  th e  Establishm ent C lause," 
the m ajo rity  o f  th e  C ourt expressly  held 
th a t "a  federa lly  funded program  p rov id ­
ing  supp lem en ta l, rem ed ia l instruction to 
d isadvantaged ch ild ren  on  a  neutral basis 
is not [u n c o n s ti tu tio n a l] ,. .w h e n su c h in -

struction is given on  the prem ises o f  sec­
tarian schools by governm en t employees 
pu rsuan t to a p rogram  con tain ing safe­
guards such as those presen t hcTc.”

The fou r dissenters took issue on both 
substantive and procedural grounds. S ub ­
stantively, they criticized th e  m ajority fo r 
exaggerating the m eaning of Aguilar and 
Ball w h ile ignoring the lim ited scope o f 
Zobrest and Witters, thus repudiating the 
long-sumding principles against d ircc tand 
substantial subsidization. Procedurally, they 
in terpre ted the applicable federa l ru les as 
requ iring deferral o f  reconsidering Agui- 
lar until a fbmre case .

n n
I :

HE FIND ING  in Agostini repre­
sents one o f  the Suprem e C ou rt's  
rare reversals.7 It was all the more 
unusual because it happened with­

in the confines o f the sam e case. It reveals 
d ie im portance o f  the m em bership o f  the 
Court, which reflects ihc in tc rac tiou  o f in ­
d iv idual and societal values and which is 
particularly crucial fo r church/stale issues.* 
As illustra ted by th e  change in votes from  
5-4 against to 5-4 for, it w as a close call, 
but the current bent on the Court is toward 
low ering the m etaphorica l wall o f  sepa­
ration in estab lishm ent clause cases. Fac­
tual variations can be significant, howev­
er. Thus die U.S. Department o f Education 
has already issued gu idelines to spread 
th e  “safeguards" referenced in Agostini.’ 
T he m ost p rox im ate legal issue in  the 
schools, w hich concerns the provision o f 
services to  special education studen ts in 
parochial schools, is now somewhat clear­
er; Agostini seem s to  suggest tha t do ing 
so on  the prem ises o f  parochial schoo ls is 
constitu tionally pe rm issib le . But th e  new 
am endm ents to d ie  Individuals w ith D is­
ab ilities Education A ct appear to  effec­
tively elim inate the individual statutory en- 
tidcmenr.11

M oreover, A gojfm i does not necessar­
ily  change the legal landscape in sta tes, 
such as W ashington, tha t have a  lu'gher 
church /stare bareier in th e ir state consti­
tutions than that o f  the F irst Am endm ent 
estab lishm ent clause ."

In any event, one can safely predict more 
church/state litigation, w ith results dial de­
fy safe pred ic tions. School officials, w ith­
out the aid o f state-sponsored prayers, can 
only continue trying to discliaige dicir First 
Am endm ent duties " in  good faith."

3. Although Uiclrindividunl expressions were mere­
ly (lieu In Hoard of Education c/ Khyas Jo e l School 
D istrict v. Crunter, 5)2 U.S. 687 (1994), because 
the issue was distinctly different In that case, the 
same five Justices—O'Connor. Kennedy. Rchnquia, 
Scalls, nnd Thomas — constituted the majority In 
Agostini,
4 .473 U .S . 373 (1985).The Conn's decision In Uall, 
which similurty concerned an on-pretniscs remedi­
al program, rested on the second prong (primary re­
ligious effect) of the iripunite test, noihAguiYflrand 
P a l l passed the first prong (secular purpose), while 
A gu ilar fell on the third prong (excessive entangle­
ment).
5.509 U.S. 1 (1993). Sec. for example, Perry A. 
Zirkel, ’’Is the ’Wail or Separation’ Like the Walls 
of Jericho?.” Ph i D elta  Roppan, Scplcmbcr 1993, 
pp. 88-90.
6. 474 U.S. 481 (1986).
7. There arc only two other examples in die clc- 
memury/.scconrkiry school context: W rit Virginia 
Sot Id H oard  o f  Education v. P a rn a te  ( 1943). which 
reversed M inersv ille School D is tr ic t v. Gobitis 
(1940): und brown v. f ln n n lv f  Education , 373 U.S. 
483 (1954). which reversed Gang h n n  v. Rice (1927). 
For a Summary of these decisions, see Perry A. 
Zirkel. Sharon Nalbonc Richardson, and Steven S. 
GolUlxufi, A D igest o f  Supreme Court D ecisions Af­
fec ting  Education . 3rd ed. (Bloomington. Ind.: PM 
Delta Kappa Educational Inundation, 1995).
8. For analyses of the Supreme Court's establish­
ment clause jurisprudence in t-rins of the members 
of die Court, sec Julie Underwood and Julie Mead. 
"EsLihliitliincnt of Religion Analysis." Jou rna l o f  Law 
a n d  Education , Winter 1996. pp. 55-82: end Perry
A. Zirkel and Faith MacMurtric. "A Scalognmt 
Analysis of Supreme Court Establishment Clause 
Case; in Education." West's Education Low Report­
er, 16 October 1986, pp. 1-10.
9. Mark V/;dsl). "ED Gives Advice on Title 1 Aid to 
Church Schools.” Education H'cr/t, 6 August 1997, 
p. 26.
10. Sec, for example. Cefalu v. E as t B aton Rouge 
Sch. D ist.. 1J 7 F.3d 166 (5th Cir. 1997).
11. See, for example. Witters v. Washington D cp 't 
o f  Setv .fc ir the  Blind, 771 P.2d 1119, ccri. denied, 
493 U.S. 850 (1989). K

1. A guilar v. M o n . 473 U.S. 402.414 (1985). 
2.117 S. Ct 1997(1997).

 m u s s m ---------Developing a Classroom Portfolio System
By Dr. William L. Bccklcy

Tcaehcr-icstcd Mrategics and black lino 
masters that will help you to put structure 
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This case pertains to Chapter 2, The Church-State Distinction.

A G O ST IN I v . F E L T O N
05 U.S.L.W. 3605 (1937).

N A T U R E  O F  C A SE : A p p e a l  o f  d e c is io n  a f ­
f i rm in g  t h e  d e n i a l  o f  a  m o t io n  s e e k in g  r e l i e f  
f r o m  a  p e r m a n e n t  i n ju n c t i o n  ( b a r r in g  a  
s c h o o l  b o a r d  f r o m  s e n d in g  p u b l i c  s c h o o l 
t e a c h e r s  i n t o  p a r o c h i a l  s c h o o ls  to  p r o v id e  re* 
m e d ia l  e d u c a t i o n  t o  d i s a d v a n t a g e d  c h i l ­
d r e n ) .

G E N E R A L  R U L E  O F  LAW : U n d e r  c e r t a i n  
c i r c u m s t a n c e s ,  p u b l i c  s c h o o l t e a c h e r s  m a y  
p r o v id e  r e m e d ia l  e d u c a t io n  to  p a r o c h i a l  s t u ­
d e n t s  o n  p a r o c h i a l  s c h o o l  g r o u n d s  w i th o u t  
v io l a t in g  t h e  E s t a b l i s h m e n t  C la u s e  o f  t h e  
F i r s t  A m e n d m e n t .

P R O C E D U R E  SUM M ARY :
P la i n t i f f s :  T ho  Now Y ork  C ity Board  o f E duca­
tio n  (h e ad ed  by  i ts  C hance llo r, B etty -Louisc 
Fe lton), a n d  p a re n ts  (P ) o f d isad v an tag ed  p a ro ­
ch ia l school s tu d e n ts .
D e f e n d a n t s :  R achel A gostin i (D) and  five o th e r 
fed e ra l ta x p ay e rs .
U .S . D i s t r i c t  C o u r t  D e c is io n : D enied p la in tiffs ’ 
re q u e s t fo r r e l ie f  from  in junc tion  issu ed  in  A g u i l a r  

v .  F e l t o n .
S e c o n d  C i r c u i t  C o u r t  o f  A p p e a ls  D e c is io n : 
A ffirm ed d en ia l o f  relief.

FA C T S : T h e  B oard  o f E duca tio n  of th e  C ity o f 
New  York (P), a  local educa tiona l agency (LEA) 
u n d e r T itle  I  o f th e  fed e ra l E lem en ta ry  a n d  Sec­
onda ry  E duca tio n  A ct o f 1965 ( th e  Act), 20 U .S.C ., 
§§ 6301 e t  seq ., h n s  been  req u ired  to prov ide “full 
educa tiona l o p p o r tu n ity ” to  every school-age child , 
reg a rd le ss  o f h is  o r  h e r  econom ic background , u n ­
d er th o  te rm s  o f th e  Act. T itle  I channe led  federa l 
funds, th ro u g h  th e  s ta te s , to LEAs, w hich in  tu rn  
u sed  th e  fu nd s tc  p rov ide rem ed ia l educa tion , 
gu idance , a n d  jo b  counse ling  to  elig ib le ch ild ren . 
The in te n d e d  gonl w as t h a t  o f a s s is tin g  th e se  chil­
d ren  in  m e e tin g  s ta te  s tu d e n t  p erfo rm ance s ta n ­
d a rd s .

LEAs w ere n o t p ro h ib ite d  from  p rov id ing serv ices 
to c h ild ren  e n ro lle d  in  p r iv a te  schools w ith in  its  
ju r isd ic tio n ; how ever, th e  prov ision o f serv ices u n ­
d e r su ch  c ircum s tan ce s  w as  sub jec t to severa l r e ­
s tr ic tion s . S e rv ice s w ere  req u ired  to be prov ided 
on a  p e r-p u p il, r a t h e r  th a n  schoolw ide, b as is . Ad­

d itiona lly , th e  serv ices w ere  req u ired  to be "secu­
la r , n e u tra l and  nonideological in  n a tu r e ,” an d  to 
be provided th ro u gh  public em ployees o r  o th e rs  
w ho w ere in d ep end en t o f p r iv a te  schoo ls/re lig ious 
in s titu tio n s . F in a lly , e ach  LEA was re q u ire d  to 
r e ta in  complete contro l over fund s a s  well a s  t it le  
to  a ll educa tiona l m a te r ia ls .

W ith in  th e  ju r isd ic tio n  o f t h e  NYC Board  o f  E du ­
ca tion  (th e  Board), 10% o f th e  to ta l n um be r of 
s tu d e n ts  e lig ib le fo r serv ices u n d e r th e  A ct w on t 
to  p riv a te  schools; 90% o f tho se  p r iv a te  schools 
w ere secu la r in  n a tu re . O rig ina lly , th e  B oard  a r ­
ran g ed  to b u s T itle  I-e lig ib le s tu d en ts  to  public 
schools for after-school rem ed ia l educa tion . 
W hen  th a t  p rog ram  failed fo r log istical re a so n s , 
th e  B ea rd  th e n  moved th e  after-schoo l in s tru c tio n  
d irec tly  on to  p riv a te  school cam puses . T h e  rem e ­
d ia l in s tru c to rs  w ere a ll p ub lic  em ployees, a s  con­
tem p la te d  by tho Act, an d  w ere specifica lly  ad ­
m on ished  no t to in tro d u ce  any  re lig iou s m a tte r  
in to  th e ir  te ach in g  o r become involved in  an y  w ay 
w ith  th e  re lig ious ac tiv itie s o f  th e  p r iv a te  schools.

I n  1978, six  fed era l tax p ay e rs  (P) su ed  th e  B oard  
in  fed e ra l d is tr ic t cou rt, a s s e r t in g  t h a t  th o  
B oard ’s T itle  I p rog ram  v io la ted  th e  E s ta b lis h ­
m en t C lau se o f th e  F i r s t  A m endm en t to  th e  U .S. 
C on stitu tio n . T hey  sough t a n  in ju n c tio n  p ro h ib it­
ing  th e  B oard  from p u rsu in g  i ts  rem ed ia l ed u ca ­
tio n  p lan  (p lacing  pub lic em ployees in  p r iv a te  r e ­
lig ious schools).

T h e  d is tr ic t cou rt p e rm it te d  tho p a re n ts  o f sev ­
e ra l T itle  I-e lig ib le  p a ro ch ia l s tu d en ts  to jo in  th e  
B oard  as d e fend an ts  in  th e  law su it a n d  th e re a f te r  
d en ied  th e  p la in tiffs ’ re q u e s t for an  in ju n c tio n . 
T he fed era l Second C ircu it C ou rt o f A ppeals over­
tu rn e d  th e  d is tr ic t cou rt’s  decision.

T he U .S. Sup rem e C ourt, in  A g u i l a r  v .  F e l t o n ,  473 
U .S. 402, 413, affirm ed th e  fed e ra l ap p e lla te  (c ir­
cu it) cou rt, ho ld ing  th a t  th e  B oard ’s  T itle  I  p ro ­
g ram  n ecess ita ted  a n  “excessive e n ta n g lem en t o f 
chu rch  an d  s ta te  in  th e  a dm in is tra tio n  o f [T itle  IJ 
benefits ." 473 U .S., n t 414. The C ou rt th e n  r e ­
m and ed  th e  case to  th e  d is tr ic t cou rt, w hich 
p rom p tly  en jo ined th e  B o a rd  from u s in g  pub lic  
fu nd s for a n y  p rog ram  t h a t  au tho riz ed  pub lic

e d u c a t i o n  l a w  a  e a s e n o t e  c o u r s e  o u t l i n e
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school te a c h e rs  nnd  counse lo rs to  p rov ide services Im p lic it in  th e  decision to o v e r tu rn  A g u i l a r  o re
o n  th e  p rem ise s  o f s e c ta r ia n  schools. th e  follow ing po in ts:

In  re sp o n se  to th e  in ju n c tio n , th e  B oard  modified i ts  1. T he g en e ra l p r in c ip le s  u sed  to  e v a lu a te  
p ro g ram  so t h a t  i t  cou ld  co n tin u e  lo  se rve T itle  I -  w h e th e r g ove rnm en t a id  v io la te s th e  E s tab lish *  
e lig ib le  p r iv a te  school s tu d e n ts . I t  once ag a in  pro- m en t C lause h av e  n o t  changed  s in ce  A g u i l a r  w as 
v idcd  in s tru c t io n  a t  pub lic  schools la s  i t  h a d  origi- decided. T he C ou rt con tin u e s to  a s k  w h e th e r  th e  
n a lly  b u t un successfu lly ) a s  w ell a s  a t  lea sed  s ite s g ove rnm en t ac ted  w ith  th e  p u rp o se  o f a d v an c in g  
a n d  in  v an s  i t  converted  in to  c lassroom s in  th e  vi- o r in h ib it in g  re lig ion , ju s t  a s  i t  c o n tin u e s  to  ex- 
c in ity  o f  th e  s e c ta r ia n  schools. C om pu te r-a id ed  in- p lo re  w h e th e r g ove rnm en t a id  h a s  th e  "effect” o f  
s tru c tio n  w as offered on p r iv a te  school p rem ises advanc ing  o r in h ib it in g  re lig ion , 
s in ce  th is  p ro g ram  d id  n o t re q u ire  pub lic  employees
to  be physically  p re s e n t a t  th e  s ite s . 2. However, w h a t h a s  ch ang ed  is  thB C ou rt 's

u n d e rs ta n d in g  of th e  c r i te r ia  u se d  in  a s s e s s in g  
B e tw een  th e  1986-87 a n d  1993-94 school y ea rs , th e  w h e th e r gove rnm en t a id  to  re lig io n  h a s  a n  im p e r- 
B o a rd  sp e n t app ro x im a te ly  $93 m illion  complying m iss ib le  effect o f a d v an c in g  re lig ion . C a se s  dc- 
w ith  th e  Act, a s  m odified u n d e r  th o  in junc tion  is- t id ed  by th e  C ou rt a f te r  A g u i l a r  h a v e  m od ified  i ls  
su ed  in  A g u i l a r  V. F e l t o n .  T h ese  funds w ere de- app ro ach  to  a s se s s in g  e s ta b lis hm en t c a se s  in  tw o 
d u c te d  from  th e  e n tire  g r a n t  o f m oney  ava ilab le  un - s ign ific an t respec ts :
d e r  T itle  I  o f th e  Act, b e fo re  any  o f i t  w as p assed  on
to  T itle  I -e lig ib le  s tu d e n ts  th ro u g h o u t th e  U n ited  a. F ir s t , th e  p resum p tion , (deve loped  in
S ta te s . T h e  A g u i l a r  co sts th u s  red u ced  th e  am oun t B a l l  and  M e e k )  t h a t  p la cem en t o f pub lic  em ploy - 
o f fund s p rov ided  to  a ll LEA s for rem ed ia l educa- ees on  p aroch ia l school g round s “in e v ita b ly  r e s u l ts  
tio n . In  p la in  te rm s , 20,000 d isad v an ta g ed  ch ild ren  in  th e  im perm iss ib le  effect o f s ta te -sp o n so red  in - 
from  N ew  Y ork  C ity , a n d  183,000 su c h  ch ild ren  n a - d o c tr in a tio n  [of a  re lig ion l" is ab andoned . P u t  
tio nw ide , experien ced  a  dec lin e  in  T itle  I serv ices. a n o th e r  w ay, no  lo n g e r w ill i t  be p re sum ed  th a t

a n y  public em ployee who w o rk s on th e  p rem ise s  o f 
I n  l a te  1995, th e  B oard  a n d  a  n ew  g roup  o f p a re n ts  a  re lig iou s school in c u lc a te s  re lig ion  in  h is  o r h e r
o f  d is a d v an ta g e d  p a ro ch ia l school s tu d e n ts  (P ) filed work. H ere , th e  C ou rt c ites th e  Z o b r e s t  v .  

a  m o tion  in  fed e ra l d is t r ic t  c o u r t s e ek in g  re l ie f  from C a t a l i n a  F o o t h i l l s  S c h o o l  D i s t r i c t  case  for i t s  ho ld - 
th e  S u p rem e  C ou rt’s  A g u i l a r  decision , c la im ing  th a t  in g  “exp ressly  d isavow ing  th o  n o tio n  th a t  'th o  E s- 
th c  C ou rt 's  d ec is ional law  h a d  ch ang ed  to th e  po in t ta b lishm cn t C lau se  [laid] dow n [a n l ab so lu te  b a r  
t h a t  w h a t once h a d  b een  d e te rm in ed  to be illegal to  th e  p lac ing  o f a  p ub lic  em ployee in  a  s e c ta r ia n
w a s  now  lega l. B o th  th e  d is t r ic t  co u rt a n d  th e  Sec- school.’ ” A g o s t i n i ,  1997  U .S . — , 117 S .C t.
ond  C ircu it C o u r t o f A ppea ls , w h ile  recogn iz ing  th a t  1997, 2010 (1997), c itin g  Z o b r e s t ,  509 U .S . 1, 13. 
E s ta b lis h m e n t C lau se  d ec is iona l law  h ad  indeed In Z o b r e s t ,  th e  C ou rt re fu se d  to p re su m e  t h a t  a 
ch an g ed  ov e r th e  y e a rs , n e v e r th e le s s  u p h e ld  th e  de- pub lic ly  em ployed in te rp r e te r  for th e  d e a f  w ou ld  
n ia l  o f  th e  m o tio n  fo r re lie f. be p re s su re d  by p e rv a s iv e ly  p a ro ch ia l s u r ro u n d ­

ing s to  in cu lca te  re lig ion  by  a d d in g  to  o r s u b tr a c t-  
IS S U E : Is th e  A g u i l a r  dec is ion , w h ich  he ld  th a t  in g  from  th e  le c tu re s  b e ing  t r a n s la te d , In s te a d , i t  
p e rm it t in g  p u b lic  school te a c h e rs  to  p rov ide rem e- decided  th a t  in  tho abccnco o f  ov idenco to  th o  con- 
d ia l ed u ca tio n  to  d is a d v an ta g ed  p a ro ch ia l school tra ry , th e  in te rp r e te r  w ou ld  d u tifu lly  d is ch a rg e
ch ild ren , on th e  g round s o f th e i r  p r iv a te  schools h as  h is  or h e r  d u tie s  a s  a  fu ll-tim e pub lic  em ployee b y
th e  im p ro p e r, effect o f  a d v an c in g  a  re lig ion  w ith  accu ra te ly  t r a n s la t in g  w h a t w as sa id ,
pub lic  funds, s ti l l  v a lid  law ?

b. Second, n o  longer w ill i t  be p re sum ed  
H O L D IN G  A N D  D E C IS IO N : No. T h e  A g u i l a r  de- (as i t  w as  in  B a l l )  t h a t  a ll g o v e rnm en t a id  t h a t  d i-
c is ion  in  no lo n g e r v a lid  law . P e rm it t in g  public re c tly  a id s th e  edu ca tio n a l fu n c tio n  o f  re lig io u s
school te a c h e rs  to  p rov id e  rem ed ia l ed u ca tio n  to dis- schools is  inva lid . Spec ifica lly  re ly in g  on i ts  1986
ad v an ta g e d  p a ro ch ia l school ch ild ren  in  th o  case 's ho ld ing in  W i t t e r s  o .  W a s h i n g t o n  D e p t ,  o f  S e r v s .

co n te x t is  n o  lo n g e r so en  to h av e  th e  im p rop e r effect f o r  B l i n d ,  474 U .S. 481, in  w h ich  th e  E s ta b lis h -
o f ad v an c in g  a  re lig ion . m en t C lau se  w as found  n o t to  b a r  a  s ta te  from  is -

c a s e n o t e  c o u r s e  o u t l i n e  >  e d u c a t i o n  l a w  s - 3
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s u in g  a  voca tiona l tu itio n  g ra n t to  a  b lin d  person 
who w ish ed  to  u se  h e r  g ra n t to  a t te n d  a  C h ris tian  
college, w h e re  th o  tu it io n  g ra n ts  in  q ues tion  were 
"m ade  av a ila b le  g en e ra lly  w ith o u t re g a rd  to  th e  
s c c ta r io n -n o n se c ta r ia n  o r public-nonpub lic n a tu re  
o f th e  in s t i tu t io n  benefited" (W itters, 474 U .S. 481, 
487 (1986)), th e  Sup rem e C ou rt rea son ed  th a t  the 
T itle  I  fu n d in g  th a t  “benefited” th e  paroch ia l 
schools in  A gostin i m u s t be v iew ed in  th e  sam e 
l ig h t —  i.e ., t h a t  th e  fund ing  w as a n  inc iden ta l 
b en e f it to  p a ro ch ia l schools th a t  cam e abou t only 
b ecau se  d is a d v an ta g ed  s tu d en ts  h app en ed  to a t­
te n d  p a ro ch ia l schools w ith in  th e  B oard ’s ju r isd ic ­
tion , j u s t  a s  fu n d in g  ind irec tly  b en e fitin g  tho 
C h r is t ia n  college a t  issu e  in W itters cam e abou t 
m e re ly  b e cau se  a  re c ip ien t o f th e  fu nd ing  w ished  
to  a t te n d  t h a t  p a r t ic u la r  college. In  each  case, the 
in d ire c t fu n d in g  benefit to p a ro ch ia l in s titu tio n s  
cam e ab o u t th ro u g h  th e  “genu ine ly  independen t" 
a n d  p r iv a te  choicos o f  ind iv idua ls . (Remember, 
none o f th e  T itle  I funds a t  issu e  in  A gostin i were 
d isb u rsed  d irec tly  to paroch ia l schools.)

c. A sido  from  look ing a t  th e  c r ite r ia  by 
w h ich  a n  a id  p ro g ram  iden tifie s i t s  benefic iaries 
for p u rp o se s  o f d e te rm in in g  w h e th e r th e  s ta te  is 
re sp o n s ib le  for su b s id iz in g  re lig ion , i t  is a lso  nec­
e s s a ry  to  look  a t  w h e th e r th e  c r i te r ia  by w hich a 
p ro g ram  id e n tif ie s  i ts  benefic ia ries c re a te s  a  fi­
n a n c ia l in c en tiv e  to u n d e r ta k e  re lig iou s indoc tri­
n a tio n .  U .S    117 S.C t. 1997, 2014 (1997).
S u ch  a n  in c en tiv e  canno t bo p re s e n t i f  a id  i a  alio 
c a ted  on th e  b a s is  o f n eu tra l, s e cu la r c r i te r ia  th a t 
n e i th e r  favo r n o r d isfavo r relig ion , an d  is m ade 
a v a ila b le  to  re lig iou s a n d  secu la r benefic ia rie s on 
a  n o nd i3 c rim in a to .y  b asis . I d .  A pp ly ing  su ch  re a ­
so n in g  to  th e  NYC Board ’s T itle  I p rog ram , i t  is 
a p p a re n t  t h a t  rem ed ia l serv ices to d isadv an tag ed  
s tu d e n ts  a r c  o llocated on th e  b asis o f  c r i te r ia  th a t  
n e i th e r  fav o r n o r  d isfavo r relig ion . All ch ild ren  
who m e e t th e  p ro g ram ’s elig ib ility  req u irem en ts  
m ay  av a il th em se lv e s o f serv ices, no m a t te r  w here 
th e y  go to  school o r w h a t th e ir  re lig iou s beliefs 
m ay  be.

3. F inally , A g u i l a r ’s  conclusion t h a t  th e  NYC 
T itle  I  p ro g ram  re su lte d  in  an  excessive en tan g le ­
m e n t b e tw een  chu rch  a n d  s ta te  is no longer va lid  
law . T h e  A g u i l a r  co u rt h ad  specifically  n o ted  th a t  
th e  NYC p ro g ram  (1) req u ired  p e rv as iv e  m on ito r­
in g  b y  p u b lic  em ployees to in su re  no gove rnm en ta l 
in c u lc a tio n  o f  re lig ion , (2) req u ired  adm in is tra tiv e

cooperation betw een  th e  B oard  a n d  p a ro ch ia l 
schools, an d  (3) p o ten tia lly  in c re a sed  the r i s k  o f 
po litica l d iv isiveness. U n d e r th e  c u r re n t u n d e r ­
s ta nd in g  of th e  E s ta b lishm en t C lau se , th e  lo s t  two 
considera tions do no t, by th em se lv e s , c re a te  on 
“excessive” en tan g lem en t anym ore , g iv en  th a t  they  
a re  p re sen t w herev e r T itle  I se rv ices m ay be of­
fered, in  bo th  p a ro ch ia l an d  non-paroch in l school 
se ttin g s . The a ssum p tio n  u n d e rly in g  th e  firo t con­
s id e ra tio n  h a s  been  unde rm in ed ; a f te r  Z o b r e s t ,  th e  
C ourt w ill no longe r p re sum e th a t  pub lic  em ploy ­
ees will incu lca te  re lig ion s im p ly  becau se  th e y  h a p ­
p en  to be in  a  s e c ta r ia n  env ironm en t.

COM M ENT : T he  C ou rt sum m a riz ed  i ts  m a jo rity  
decision w ith  th e  following: “Wc th e re fo re  hold 
th a t  a  federa lly  funded  p ro g ram  p rov id ing  su p p le ­
m en ta l, rem ed ia l in s tru c tio n  to d isad v an tag ed  
ch ild ren  on a  n e u tr a l b a s is  is  n o t inv a lid  u n d e r  th e  
E s tab lishm en t C lau se w hen  su ch  in s tru c tio n  is 
given on th e  p rem ise s o f s e c ta r ia n  schools b y  gov­
e rnm en t em ployees p u r s u a n t to  a p ro g ram  con­
ta in in g  sa feg u a rd s su ch  as tho se  p re s e n t h e ro .” 
 U .S . 117 S.C t. 1997, 2016 (1997). T h is  de­
cision h a s  a lre ady  b een  ap p lnud cd  by  tho se  com ­
m en ta to rs  who decried  th e  fac t t h a t  t h e  A g u i l a r  in ­
junc tion  h ad  e ssen tia lly  forced th e  B oard  to spend  
upw ard s o f $100 m illion to r e n t  v an s  for u se  as 
classroom s — m ere ly  to  avoid th e  a p p e a ra n c e  o f 
public te ach e rs  s e ttin g  foot in  re lig io u s schools. 
O th e rs  who believe in  th e  s t r ic t  s e p a ra t io n  o f 
chu rch  a n d  s ta te  have y e t to  w eigh  in , b u t i t  is 
likely  th a t  a  few , a t  le a s t, w ill se e  th is  decision as 
erod ing  th e  p rinc ip le  u n d e rly in g  th e  E s ta b lis h ­
m en t C lause (p roh ib itin g  th e  g o v e rnm en t from  es- 
tab lish in g  a  religion) w h ile  g iv ing  only a  m in o r nod 
to  tho se  favoring th e  F re e  E xerc ise  C lau se  (g u a r ­
an tee ing  th e  frco exerc ise o f re lig ion  to  all). Q uery  
w h e th e r th e  two c lau ses a re  n e c e ssa r ily  a t  odds 
w ith  one ano th e r .

School adm in is tra to rs  w ill see th e  decision a s  ben - 
oficial. b u t i t  rem a in s  to  be seen  — an d  g iven  th e  
som ew hat confusing n Jiiu ra o f th is  op in ion , c e r­
ta in ly  canno t be p red ic ted  —  w h e th e r  th is  decision 
signa ls a  con tinu ing  re lax a tio n  o f s t r ic t  E s ta b l is h ­
m en t C lause c r ite ria .
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