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FISCAL NOTE

STATE OF ALASKA BILL NO. HIRG®G

1999 LEGISLATIVE SESSION

Revision Dale/Time (Note ifcorrection) Dept. Affected Office of the Governor
Title Constitutional Amendment relating to '‘BRU Elective Operations

state aid for education Component General and Primary

Sponsor Representative Kohring

Requester House HESS Committee Component Serial No. 22
ExpenditureS/Revenues (Thousands of Dollars)

Note: Amounts do nol include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2000 FY 2001 FY 2002 FY 2003 FY 2004 FY 2005

Personal Services

Travel

Contractual 1.5
Supplies

Equipment

Land & Structures

Grants & Claims

Miscellaneous
TOTAL OPERATING 1.5 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES ! j

CHANGE IN REVENUES ( ) | |
FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts
1003 GF Match
1004 GF 15
1005 GF/Program Receipts
1037 GF/Mental Health
Other (Specify Type)
TOTAL 15 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY99) cost:

POSITIONS

Full-tirne

Part-time

Temporary

ANALYsIs:  (Attarha xpnaratn nanr> it rmro.c.c/mn

This figure includes the cost of providing information about this issue in the Official Election Pamphlet, as

required by AS 15.58. However, only sixmeasures can be printed on an 8-1/2 by 14 inch ballot. [Ifthis

measure requires printing an 8-1/2 by 18 inch ballot, the cost will increase by $22.0.

Gail Phone  465-3935
Dale/Time 3/11/99 8:22 AM

- Dale 3/11/99
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ALASKA STATE LEGISLATURE

Interim; Session:
600 East Railroad Avenue State Capitol Building , Room 421

W asilla, Alaska 99654 Juneau, Alaska 99801-1182
(907) 373-1842 (907) 465-2186
Fax -(907) 373-4729 Fax- (907) 465-3818

REPRESENTATIVE VIC KOHRING
DISTRICT 26

SPONSOR STATEMENT
HOUSE JOINT RESOLUTION 6
Representative Vic Kohring

House Joint Resolution 6 will bring Article VII, Section 1, into alignment with
the intent of the framer"s of Alaska3 Constitution. In December, 1955, an
amendment was introduced adding "or Wndirect!” after the word direct. This
amendment was debated extensively. The following points capture the essence
of these discussions. The first of three main points is from Don M. Dafoe’s.
Commission of Education, in a letter to the Constitutional Convention in regard
to Section 1 of Article VIl which stated. "In the third sentence we hcwe used the
word "direct.” It was spelled out that the maintenance and operation or other
features of direct help would be prohibited. This was not intended and does not
prohibit the contracting or giving of services to the individual child,for that child
benefits as his part of society."” Dafoe further stated, "We would also point out iIn
the light of letters that have come to thisfoor relevant to the disbursement of
funds to denominational or other private institutions, that this does not prohibit
the use offunds in other educational matters, and I am sure that no one on the
Committee would object to the inclusion of this work as we have given the
amendment here toclarify this one statement."

Ralph Rivers, commenting on the understanding and use of "direct." stated,
"The word "direct" is the standard treatment of that subject. He further stated,
"Now when you get into the wording "or indirect’, then you are getting into an
argument as to whether you can even contract with a private institution for the
rendering of certain public services, because they might make a profit.” Ralph
further shared the committee®s concern with limiting the ability to use public
funds for individual students needs, 'You talk about, prohibiting the
disbursement of money for an indirect benefit to a parochial or private institution.
You are reaching clear out to ad infinitum in the realms of logic and association."

The final thought comes from Vic Fisher, adding a futuristic attitude to the
development of Article VII, Section 1, '/ would just like to add, Mr. President,
that while this Commissioner Dafoe points out education is an importantfield, |
do not J%eel that when it comes to an appropriation of public funds it should
receive any special, either more restrictive or more favored treatment As Mr.
White pointed out, the general stipulation is thatfunds be appropriated onlyfor

W asilla . Fairview Loop . Eklutna . Peters Creek

E-Mail: IlU-prescnt.itive_Vir_Kohting(i,'lcgis.statc.;ik,iis = Tdl Free Ycir Raottidl, (8]))4(?8{&



public purpose. Now ftseems tome that the definition ofpublic purpose mast be
made during every age in view of the conditions prevailing at that time. | think
that has been one of the strong points of the Federal Constitution. The fact that it
has left itselfopen to that kind of interpretation and, therefore, itseems that f we
givefavored treatment or discriminatory treatment to this education section, what
are we going to do when itcomes to health, welfare and just anything else that
may come out. | think the public purpose provision should he the only guidance

when itcomes toappropriating publicfunds.™
The amendment to Insert "or indirect” failed 34 nays to 19 yeas.

These concerns are addressed in over twenty Supreme Court cases in the past
four decades. For example in Traverse City School District v. Attorney General,
the Supreme Court reviews Michigan 3 Constitution on the issues of common
understanding, direct benefit, indirect benefit, public purpose, free exercise of
religion and equal protection under the law. The Supreme Court on the
definition of "direct” ruled, "The primary rule is the rule of "common
understanding” described by Justice Cooley, "A constitution Is made for the
people and by the people. The interpretation that should be given itis that which
reasonable minds, the great mass of the people themselves, would give 1t..lt is
not t be supposed that they have lookedfor any dark or abstruse meaning in the
words employed, but rather that they have accepted them in the sense most
obvious to the common understanding.'"

"Under the amendment, publicfunds could not be used to support the attendant*
of nonpublic school students at any location or institution where instruction is
ojfered in whole or in part t nonpublic school students.” The Supreme Court
ruled, "This isa shocking result. Itviolates both thefree exercise of religion and
the equal protection provisions of the United States."

Michigan®s Constitution uses the same wording as the Constitution of Alaska,
except much more restrictive. The Supreme Court ruled that, "The language Is
unconstitutional, void and unenforceable and is severable and capable of being
removed from (Michigan Constitution) Article 8 Sec. 2 without altering the
purpose and effect of the balance of the sentence and section.”

The third sentence in the Alaska Constitution is a violation of the free exercise
of religion and equal protection under the law and is capable of being removed
from Article 7, section 1 with out altering the purpose and effect of this section.

It Is no longer should we have choice in education, rather what type of
educational choices should we have. | encourage your support in paving the
way for choice in education, pass House Joint Resolution 6.
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SECTIONAL ANALYSIS
HOUSE JOINT RESOLUTION 6

Section 1. Deletes the last sentence of Article VII, sec. 1 ol the Alaska
State Constitution [No money shall be paidfrom public funds for the direct
benefit ofany religious or other private educational institution.).

Section 2. Adds a sentence to Article IX, sec. 60of the Alaska State
Constitution f however, nothing in this sectionshall prevent payment
from public funds for the direct educational benefit of students as provided

bit law.).
Section 3. Places the resolution before the voters in the next general
election in accordance with Article XIII, Section lofthe Alaska State
Constitution.
SECTIONAL ANALYSIS
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Affiliated with the National Education Association

HJR 6
NEA-Alaska Position Statement

NEA-Alaska is opposed to any attempt to change the Constitution of the
State of Alaska that would allow for any public_Hinds to fund either directly
or indirectly, private, religious or home school instruction.

Article V11, sec. 1, Constitution of the State of Alaska states, “no money
shall be paid from public funds for the direct benefit of any religious or other
ervate_ educational institution.” The framers ofthe Constitution spent many
ours in debate over this section of the constitution. The debate was not
over whether to allow public funds to be spent on private and relggl,o_us
education, but on how the Constitution might be even more prohibitive to
this type of expenditure. Clearly the founders wanted public accountability

for the expenditure of public monies.

At a time when the State of Alaska is faced with a $1 hillion deficit and
Some_ arque an uncertain future, a voucher proposal extending public funding
to children enrolled in private and denominational schools and home schools
15 an extravagance we cannot afford. Our schools are not adequately and

equitably funded now.

At a time when our public schools are required to set new educational
standards and will be requiring students to pass. difficult graduation
examinations, weakening educational opportunities of public school children
by diverting fiscal resources from public school classrooms to private and
home providers is counter productive. Taking money away from these
efforts and giving it to students who aren’t required to meet similar
standards, pass.tests or improve learning is inconsistent with the Iegilslat_ure’s
quality school initiative embodied in SB 36. Giving public money to private
and home schools that have no accountability to the public or have no

ANCHORAGE REGIONAL OFFICE « 1X40 S. Bragaw Street. Suite 100 « Anchorage, Alaska 99S0X « (007) 274 053ft « FAX: (907) 274 0551
JUNEAU OFFICE < 114 Second Street « Juneau, Alaska 99X01 « (907) 5Xft-3090 « FAX: (907) 5X6-2744
FAIRBANKS REGIONAL OFFICE « 211X S. Cushman Street « Fairbanks, Alaska 99701 « (907) 45ft 4435 « FAX: (907) 456-2159



requirement to meet quality school standards is a poor exercise in fiscal and
Instructional responsibility.

How much will this proposed amendment cost? In 1997, a year for which
data exists, there were 157,691 children between the ages of 5 and 19 of
which 129,940 were enrolled in public school, central Correspondence or
Mount Edgecumbe, When factoring out an estimated 15,768 five year olds
and 19 year olds who are not enrolled in kindergarten or public school, we
estimate that there were over 11.900 school age children not enrolled in
public schools. These children are either being educated at home, or are
enrolled in private or denominational schools or are simply not being

educated.

It would cost $46.8 million to give 11,900 students a voucher the eguwalent
of the Base Student Allocation ($3.940). Ifthe voucher is increased because
of the other variables that determine state aid - School Size Factor, District
Cost Factor and Special Needs Factor - the expense spirals u wards
radically. In comparison, during the last Ieglslan_ve_ session, $26 million was
provided districts under SB 36 0f which $13.2 million was distributed to
schools to address aaverse effects of the school size table, definition of
schools and the district cost factor.

Costs could go up even further ifa cash voucher serves as an incentive for
parents to remove their children, who are enrolled in the public schools, and
enroll them in either a home school or private school. The number of
students who may fall in this category Is unknown., However, ifa student,
exits the public schools for home or private education with a voucher in his
or her pocket, public schools will lose funding. The fixed costs of operating
a school and stafme a school will continue; however, each departing student
will reduce a school district’s Base Student Allocation.

Which school districts will be impacted the maost by cash vouchers - urban
orrural? In 1996-97, the last year home schools reported enroliment, 986
students attended 483 home schools that reported to the Dei)artmen_t of
Education, _ApRrommater 82% of the home schools were located in urban
settings while te balance of 18% were in rural settmEs mcIudmg
communities like Nome, Sterling, Willow and Chevak. In 1998-99, of those
private religious schools reporting, 65% of private religious schools were n
urban areas with 86% of the reported total statewide enrollment for private
religious schools. In 1998-99, of the only eleven private non-religious



schools reporting, 73% were in urban areas with 83% of the re?o_rted total
statewide enrollment for private non-religious schools. Given this
distribution of home school and private enrollment, cash vouchers will have
the greatest impact on urban schools where the Iarc};est number of home and
private schools exists. If new funding is appropriated for a vouchered
education instead of a public education or it current fundm_ﬁ Is diverted from
public classrooms to pay for the voucher, urban schools will be hurt most.

Will the state be asked to pay for the transportation costs for those who |
would use a voucher scheme? A sqmﬁcant barrier for low-income families
seekm? greater choices for their child’s education is lack of transportation.
Many families do not have the means to provide transportation for their
children to attend other public school alternatives, let alone private schools.
The bill seems to accommodate greater benefit to those who educate at
home. That certainly has been the case in other states. \oucher tax dollars
In Cleveland were tsed to fund taxis to provide transRortatmn for children
who were already enrolled in private and religious schools.

Vouchers are taxation without representation. Voucher schemes funnel
public tax dollars into private and religious schools, yet taxpayers have
absolutely no say in how voucher schools would be fun. The public

deserves a voice In the spending of our collective resource, espemall?/ Ina
voucher scheme that would dramatically increase the public burden for the

cost of education.

There are other reasons that a voucher scheme is poor public policy.
Currently schools are working to implement new standards, preparln? N
students to pass exit exams and designing new curriculum and opporiunities
for children. We oppose weakening those efforts through vouchers.

We believe inastrong system of public education. Schools have been
critical to Alaska’s economic, social and cultural development. Public
education is critical to our state’s future and it's continued development.
Public schqols demonstrate the very spirit of our democracy by accepting
and educatm? all students regardless of means or position in life. Ifour State
does not confinue to inspire that purpose, our most precious resource, our

children, will e wasted.

NEA-Alaska wants to provide A+ Schools for Alaska’s Kids. Cash
vouchers do not contribute to making our schools A+,
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Dear Mr. Dv>o(i

1am Writing to you regarding HJRfi, the consriltitinn.il amendment that would allow (or public
school funds to be diverted for private school funding | understand that you chair the (11.SS committee and
that \uu and oitjers will be reviewing anti voting on f1JRe today, March 2.

You lujve aIreadV received a POM ftom me regarding HFt.V In that POM I expressed my concern-,
that the bill faviirs a small (mostly moneyed i segment of the population, at the expense ol the majority of
children and faijnlios Similarly, in my letter in the editor that appeared in the Anchorage Daily slews
Ma{ch 19 edition. Laddressed these concerns more Specifically. Lhave the same concerns now. with 1JRf,
up lor review, j

H.IKs Would essentially extract from the state’s aheaJv severely compromised public school
budget mure ihap S46 million righl oft the bat and the amount would presumably increase. Why would we
want to do this?FWe currently have fifth grade classes with its many ,is 30 pupils in Them. Ask any teacher
and he or she will admit Thai 30 pupils is at least 7 kids loo many to make the classroom effective. We also
have teachers w|io routinely spend hundreds of dollars per year on classroom supplies for (heir studenrj
(including paper products, an materials, pencils, and computer-related products?} because individual school
budgets even nov cannot provide the necessary essentials. The biggest reason, however, is this-we mtijt
keep m mind thjt public schools do much more than teach the Ihree R's. They have to. With an ever-
increasing numbjr ofsingle-ﬁarent families and a growing segment of the population rapidly becoming
what's been tern edthe "working poor," these days children are lefir IargeIK unattended, except during those
Jew hours « day when they attend public schools. In some cases, public schools provide the one square
meal a day these kids get. In other cases they ensmc essential health and psYchiatric services. They provide
special educatior services for children with developmental and other disabilities finally, they provide
structure anil a cpde of social ethics to children who may actually get these nowhere else but inside the
puhlic school walls. |he list goes on.

These d tvs there has been much renl concern about the breakdown of our society in terms of tho
family and in terns of our individual and collective code of ethics. ‘Ihe ways and means to stop this
societal erosion ire not arrived atsimiJIy. I'do not presume to have all the answers. One thing, however, is
certain. Inking n nneﬁ away from public- schools will not make things belter for ihe children of our
communities. Qirile the contrary. The depletion of public school funds will harm far more children and
families than the proposed re—routing of school budget funds will help.

hi conclusion, please consider the following logical ar%ument: ITHRS was found, upon
exam illation, to lie essentially untonstittitioiliil. are we to then change the constitution itself, compromising
the very ideals ufjon which it was founded?

Mr. Dyson, please consider these arguments when it comes time to vote on I11JRs.

| thank you for your time.

S.uremic blewait
.0. Box 771551
Fade River, AK $9?277
(U07i 688-405"! |
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AKCLU Testimony on HJR 6
Page 2 of2

religion and having public funds diverted to private and parochial schools. My office is
currently researching tuition rates, admissions policies, and numbers of religious and
secular private schools in Alaska, and we will submit a position paper on school vouchers
soon. However, of the roughly 40 private schools in Anchorage we have contacted so
far, more than 80% are religious institutions. Ifa major and foreseeable consequence of
this voucher plan is to funnel a large portion of the money used for vouchers into church
schools, then this is precisely what the founders of this country sought to avoid: money
raised from everyone 3 taxes being used to support sectarian religious institutions.

Wc also want to caution that it is shortsighted of supporters of private and
parochial schools to be seduced by the possibility of direct or indirect government aid.
Separation of church and slate is for the protection of the sanctity of religion as well as
for the protection of individual rights, because government regulations follow
government money as surely as night follows day.

Finally, voucher schemes would abandon our local public schools for two
reasons.  First, this voucher scheme will constitute a new and huge government
expenditure. Where will all thismoney come from ata lime when government spending
is being cut and Alaskans are facing difficult choices between creating new taxes,
capping the PFD, or deleting our capital reserves? There isonly one place itcan come
from; the existing public school budget. Government support for parents who pay private
school tuition inescapably means less government money for our alrcady-stTuggling
public schools. Second, the use of tax dollars to encourage some parents and students to
abandon public schools in the name of “6ompetition””isM | a plan for the improvement of
Alaska 3 public schools. A real plan to improve the public schools would address issues
like class size, teacher training, student standards, ensuring that every school has access
to computers and books, encouraging parental involvement in education, and ensuring
that education takes place in a safe environment. Vouchers siphon money away from the
public schools, money needed to improve the neighborhood school where most parents
choose to send their children.

For all these reasons, the AkCLU urges you lo oppose 1DR 6. Alaska3
constitution should not be amended lo pave the way for a program that is discriminatory,
bad public policy, and constitutionally suspect under the First Amendment and under the
Equal Protection provision of the Alaska Constitution.

Please feel free to contact me at 258-0044 ifyou have any further questions. |
thank the Committee for the opportunity to speak today.
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item 1
History ofthe
Blaine Amendment
AKA

The Enabling Act of 1889



1530"s

1600"s

1875~

1888

NOTE

1971

1972

1994

BLAINE CONCEPT DEVELOPED

Protestant Reformation ended the Church of England-s
control over religious liturgy.

Protestant churches were being established in the United
States.

In order to squelch the growth of the Roman Catholic

Church in the United States Representative Blaine
introduced an amendment. This amendment prevented any
public monies from being given to the Catholic Church for

education. The amendment failed.

Although the amendment failed to be incorporated in the
U.S. Constitution, the Blaine Amendment became known as
an the Enabling Act. A requirement for the admission for
Montana, Washington, North and South Dakota.

Since the late 1800"s some 36 states adopted the Blaine
wording and intent into that states constitution.

Traverse City School District v. Attorney General

Supreme Court ruled the Michigan®s Constitution, Article
VIII, Section 2 (prohibiting public funds for private
education) was ‘Uoonstitutioal, woid, and unerforcesble,
because rtcontravenedfree exercise of rel i%ifm Iguaranteed b
the United States Constitution and was Violative of egua
protection of laws provisions of the Unirted States Constitution.

Warren v. Nusbaum
U.S. Supreme Court decision interpret state constitutions to

parallel the First Amendment. Therefore, the recent First
Amendment cases should control state constitutional

interpretation.

Campbell v. Manchester Board of School Directors

The Court wunanimously overturned 1its prior ruling
remarking "Jurisprudence has evolved greatly since 1961 and
indirections unpredictable at the tire, thus we must examine
the ocostitutioal Isskes anew in ligit of more recent
teachings."



1999

* 7 Kotterman v. Killian

The Court ruled that “primary bereficiaries of the aedit are

yers who ocontribute to the school turtion organizations,
parents who might otherwise be deprived of an opportunity t©
make meaningful decisions about their children™s education™s,
and the children themselves.  Private schools are at best only
incidettal bereficiaries.”” By creating the program, the
legislature  "hoped t encourage the development of
educational settings that would Invigorate leaming inprove
academic achievement, and provide additional coices
parents and children."

""The Blaine Amendment was a clear manifestation of religios
bigotry, part ofa crusade manufactured by the contemporary
Protestant establishment to counter what was perceived as a
8_rowmg Catholic Menace. We would be hard pressed

norce the amendment®s language from the insidious
discriminatory intent thatprompted ic"




The Blaine Amendment
State Constitutional School Provision

prepared by D. Harvey Mcintyre
Archdiocese of Seattle canon Lawyer

A movement away from sectarian schools toward the common or public elementary
schools had been developing at the local and state government levels In many
parts of the country since the early part of the 19th century. The original
cannon school movement, while opposing sectarian religious instruction, openly
supported teaching basic ccnxnunity values which were obviously Christian and
implicitly.Protestant, Many Reman Catholic immigrants desirous of protecting
their own religious and ethnic traditions found the cannon schools totally
unacceptable and sought a share of the public education funds to support their
own schools. As a result many advocates of the cannon schools opposed these
Catholic efforts by adopting legal and constitutional restrictions against the
use of any public funds for sectarian schools and sectarian control of public
schools.

'lhe federal government joined the campaign for a free non-sectarian school
system in 1675 when President Ulysses S. Grant called for a constitutional
amendment requiring all states to establish such public schools. IHs proposal
was stricter than the cannon school movement by prohibiting all religious
instruction in such schools. Soon Republican congressman James G. Blaine,
himself a longtime advocate of extending federal Establishment restrictions to
the states, introduced during the same year a constitutional amendment into

the House of Representatives. However, unlike President Grant's call, the Blaine
amendment, while prohibiting state support for sectarian religion, specifically
protected Christian instruction: "This article shall not be construed to prohibit
the reading of the Bible in any school or institution." The Blaine Amendment
passed the House in 1876 by a vote of .180 to 7 and fe Il only two votes short of
the required Senate two-thirds majority. For the next decade Blaine continued
to support a constitutional amendment without success. In 1889 Senator William
W. Blair introduced a similar amendment and expressed his support for a restrictive
i public shool provision in the Enabling Act for the admission of new states. For
Blair also the prohibition of sectarian instruction in public schools wan
conditioned by a requirement that such schools educate their students in 'Virtue,
morality, and the principles of the Christian religion." Beginning in the
previous year of 1888 the intent of the unsuccessful constitutional amendment
effort had shifted to the insertion of the public school provision into Enabling
Acts for the admission of new states. The bill began in the house as H.R. 8566
and was passed in the Senate as S. 185 in 1889 to enable the admission of the
states of North and South Dakota, Mantana and Washington.

The Washington Constitutional Convention of 1889 was composed of a oanfartable
m ajority of Republican delegates who were undoubtedly Blaine Republicans. The
Republican delegates from the earlier Washington Territory to tlie National
Republican Convention had solidly backed'Blaine for.Presidentsthree tiroes as'did*
the state delegation in 1892. These delegates also supported Blaine*3 well-known
views on religious establishment and common schools. The Constitutional
Convention discussion was remarkably parallel to congressional debate on the
Blaine Amendment and B lair's caments on the Ehabling Act's public school provision.

%



It should be no surprise therefore to discover that Washington State's
establishment clauses are remarkably similar to those found in the Blaine

amendment. ‘
Application of the school provision sections of our state constitution

should consider the framers distinction between religion and sectarianism which
mirrored the national ccmoon school movement; they saw religion as a positive
moral force for society and a positive influence for students. Hie repeated
failure of the federal constitutional amendment and the inclusion of the public
school provision in only the last third of the states admitted, explains why only
seme states prohibit financial support for students in sectarian schoolsr and
why federal policy requires an equitable distribution of federal funds to
sectarian, and independent private as well as common school students.

S.

Itiis summation is based on the excellent article co-authored by Robert P.
Utter and Edward J. Larson in the spring, 1988 edition of the Hastings
constitutional Law Quarterly, "church and State on the Peontier? Hie .
History of the Establishment clauses in the Washington State constitution."”

Note;
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The common school movement, aka the public school system, began in
the mid-19"" Century. President Grant called for a constitutional
amendment requiring all states to establish such schools. In 1876,
Republican Congressman James Blaine introduced an amendment to the
Common School Bill. The Blaine Amendment was defeated by only two
votes. Although unsuccessful, his efforts shifted to the insertion of the
public school provision into Enabling Acts for the admission of new
states. Blaine"s Enabling Act bill passed in 1889 to enable the admission
of Montana, Washington, North and South Dakota as states. Over the
next sixty years, some thirty-six States, including Arizona and Alaska,
adopted wording almost identical to the original Blaine Amendment. As
a result of the establishment clause in the Blaine amendment, the First
Amendment to the Constitution has been interpreted to prohibit financial
support for religious schools.

Public Schools changed Iittle until 1965. Congress passed legislation to
provide full educational opportunities to economically disadvantaged
children: Title I of the Elementary and Secondaiy Education Act, which
provided funds to local schools for the specific purpose of providing
remedial education, guidance services and counseling. Many cities
developed programs that met the needs of public school and provided
services to students enrolled in private schools.

The first of three benchmark court cases, Lemon v Kurtzman 1971,
established a three-part test to evaluate whether practices of schools and
individuals violated the intent of the First Amendment. In 1985, Aguilar
v. Felton, the Supreme Court considered whether twas permissible for a
school system to place public school teachers in private parochial
schools to provide Title 1 remedial services to students. The Supreme

SPONSOR STATEMENT

Wasilla Fairview Loop . Eklutna Peters Creek
E-Mail: WU*firesontntivo Vic Koluing™cgis statc.akus = Toll Tree War Round: (800) JTS-2180



Court found the program created an excessive entanglement of church
and state. The Court indicated that remedial services could be provided
to a religious school, but the services must be provided at a neutral site.

In 1997, Agostini v. Felton sough relief from the Court®s earlier decision
based on the excessive cost of complying with the neutral site provision
of the Aguilar decision. In 1997, the court asserted that with appropriate
safeguards, providing Title I programs on parochial school grounds was
not a violation of the Establishment Clause. Furthermore, the Court
determined the program did not excessively entangle government, or that
public funds for religious schools were not automatically inappropriate or

invalid.

This case is significant to State and local leaders and educators for three
reasons
e It is important to stay up-to-date on legal matters that are
dynamic and changing.
e The Supreme Court does change its mind on the separation of
church and state.
e A national movement toward a more flexible view concerning
public funds being spent in parochial schools.

The Agostini case will have a major impact on Alaska 3 schools. Itismy
opinion that it is time for Alaska to take advantage of these recent court
cases and move in the same direction. The U.S. Supreme Court affirmed
its trend of moving toward greater acceptance of allowing the use of
public funds in private schools to provide appropriate education to all. If
the Alaska Supreme Court refuse to change its archaic decision in the
Sheldon Jackson College v. the State, then Alaska Legislature must
provide the vehicle necessary for Alaskans to change the Constitution.
Stop the education deficit in Alaska. Pass HJR6 for the survival of

Alaska“®s youth.

I strongly encourage your support on House Joint Resolution 6.
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PRESIDENT EGAN: IT there is no objection, then the Convention will
stand at recess until 1:30 p.m.

RECESS

PRESIDENT EGAN: The Convention will come to order. We have before
us the article on health, education and welfare. Miss Awes.

AWES: I placed an amendment on the desk which has been submitted
by the Bill of Rights Committee.

PRESIDENT EGAN: Mrs. Sweeney.

SWEENEY: Mr. President, 1 just wanted to get this thing off my
desk before we got started on this other thing. Mr. President,
your Committee on Engrossment and Enrollment to .whom was referred
Committee Proposal No. 3> ha3 cc. "jared same with the original

and finds the same correctly engrossed, and the fir3t enrolled
copy V/ill be on the delegates®™ desks this afternoon. I move the

adoption and ask unanimous consent.

PRESIDENT EGAN: Mrs. Sweeney asks unanimous consent that the
report be adopted. If there i1s no objection, Committee Proposal
No. 3 is referred to Style and Drafting. Does the special Commit—
tee to read the journal have a report to make at this time? Mr.

White.

WHITE: | made a report this morning and there is no additional
report.

KNIGHT: On rechecklng we find that page 9 of the Journal for the
43rd day, roll call, under "nays®"l, strike "Barr"™ and Insert

"Awes".

PRESIDENT EGAN: Page 9 of the journal of the 43rd day, the first
name should be "Awes"™ 1instead of "Barr"™ under the "nays". You

ask unanimous consent?
KNIGHT: I do, Mr. President.

PRESIDENT EGAN: 1Is there objection to adopting the Journal of the
43rd day with the suggested correction as offered by the special
Committee to read the journal? Hearing no objection, it is so
ordered and the journal for that day is ordered approved. At
this time we have before us the article on health, education and
welfare, and we have the proposed amendment, as proposed by the
Committee on Preamble and Bill of Rights. The Chief Clerk will

rea>- that proposal. Mr. Sundborg.

SUNDBORG: I would like to report for the Style and Drafting
Committee, if I may at this time, that the Committee is hard at



work utilizing the subcommittee method on the articles which had
been referred to us. The subcommittees consist of three members
each, and they are going over the proposals word by v/ord. We
have adopted within our Committee a procedure whereby after the
subcommittee has agreed upon 1its recommendations to the full
Committee, but before the full Committee has acted, the subcom—
mittee will contact the substantive committee Involved with the
view to having one member who would be a spokesman for that
committee sit with our subcommittee to go over in detail the
suggested changes so that we may be certain that we are follow—
ing the Intent of the committee which originally drafted the
article or the intent of the body as expressed here on the

floor in amendments. Then after our subcommittees have so con—
ferred with the representative of the substantive committee, the
full Style and Drafting Committee will consider their report and
report something back here to the Convention floor. My purpose
in*announcing this to the Convention at this time 13 to alert
each of the major committees to the fact that we will want to
have you designate a spokesman or representative of your commit—
tee to meet with our subcommittees as we v/ork on your proposals.

PRESIDENT EGAN: That is a matter you will undoubtedly take up
v/Ith each committee as you come to that.

SUNDBORG: Ve will notify the committee when we would desire a
meeting but we would like to have them be ready to nominate some—
one to represent them so we will not be delayed.

PRESIDENT EGAN: The Chief Cleric will please read the proposed
amendment to Section 1.

CHIEF CLERK: "Section 1, article health, education and welfare,
add the word "educational®™ before the v/ord "institution® on the
last line."

PRESIDENT EGAN: What is the pleasure of the Committee?

AWES: The Committee met and unanimously adopted this proposed
amendment. The v/ord is put in purely for clarification purposes,
and 1 ask the adoption and ask unanimous consent.

PRESIDENT EGAN: Miss Awes asks unanimous consent for the adoption
of the proposed amendment. Is there objection? Mr. Taylor.

TAYLOR: Point of information. Is that the only amendment, tn
put the v/ord "educational™ 1in front of the v/ord "iInstitution"?

I am not objecting.

PRESIDENT EGAN: If there is no objection -- Mr. Victor Rivers.
V. RIVERS: I will have to object a little further because that
does not in my opinion cover the context of certain communications

that ve had read here. | will object for this time.
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BUCKALEW: | second It.

PRESIDENT EGAN: The subject 13 open for discussion. Mr.
Hellenthal.

HELLENTHAL: I rise to a point of order. I don"t think that It
Is necessary to vote on the proposed amendment. The Committee
met and unanimously decided that the v/ord should be included,
and rather than have their report remimeographed they merely
v/ant to present i1t with the v/ord in 1t, and then in the proper
course of time the matter will be considered.

PRESIDENT EGAN: No, Mr. Hellenthal, it will have to be amended.
Your report 1is before us and the only manner i1t can be amended
in now is by the action of the body. | understand what your
feeling was here, but that iIs out of that jurisdiction at this

time. Miss Awes.

AWES: I will give a little explanation of this. This v/ord, as

I said before, was merely for clarification purposes. It was

the opinion of the Committee that is what thl3 meant originally,
but i1t was implied by virtue of the fact i1t was in the educa—
tion section, but there have been so many comments and so many
questions, both from the members of the body and from the com—
munications which have come into the Committee and the Conven—
tion, we thought it would be better if this were amended to
conform with the intent, at least so i1t is clear what the intent
of the Committee is, and that is the only purpose in submitting -

this at this "ime.

HERMANN:  Point of information, 1if ve adopt this amendment now
and insert the v/ord "educational™ before "institution™, it will
not be possible to remove 1t later, will 1t, by amendment from

the floor?

PRESIDENT EGAN: It would not be possible to remove the v/ord
"educational™, Mrs. Hermann, that Is true. The Chair just
wondered, Mrs. Hermann, 1if the word "educational™ being there,
iIfT there are any other institutions in the Territory other than
educational institutions that would be affected by this.

COGHILL: I rise to a point of information on that. It 1s In the
educational article, Section 1 of the health, welfare, and edu—
cation, and it should be germane to that section, and that 1is
just clarifying the intent of the Committee.

PRESIDENT EGAN: Is there further discussion of the proposed
amendment?

ROBERTSON: Point of inquiry, does the v/ord "private" mean par—
ochial?
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PRESIDENT EGAN: Do you mean Is It all-inclusive? 1Is that right,

Mr. Robertson?

ROBERTSON: Yes, that®"3 right. I don"t understand the word
"private".

AWES: Well, 1 thinlc undoubtedly i1t does. You will notice before
the ford "private"” comes the word "religious™. "Religious or

other private educational institutions™, so I think that would
undoubtedly be any educational institution that is not supported

and run by the state.

V. RIVERS: The basis to my objection to that 1is this, we had
some statements here for matching funds for hospitals under the
Hill-Burton Act under legislative acts and of the Territorial
legislature. Nov; i1t seems to me 1if vie are going to put in other
educational institutions, it might refer back to religious In—
stitutions or other private institutions, but | think that under
this section they also want to include perhaps that no public
funds shall be paid for the direct benefit of any religious in—
stitution, so if "education”™ qualifies "religious”™, then also
you have not taken care of the fact that they will be authorized
or allowed to prescribe for religious institutions. Also, 1
believe i1f that does not apply, then we have eliminated certain
groups that operate hospitals from benefiting under Hill-Burton
funds and similar appropriations. It seems to me the word "edu—
cation” 1is not adequate to cover it unless we all feel it is
adequately covered in some other part of the constitution.

PRESIDENT EGAN: Mr. Armstrong.

ARMSTRONG: Mr. President, 1 would suggest that before we have a
discussion at this point, that i1f this could be accepted as Miss
Awes has suggested, we could go ahead with the suggestions of
the article and the intent. We are starting at the end of the
article instead of the beginning, and I think we are warping
Miss Awes®" Intent out of shape by getting into a lengthy discus—
sion of-what was asked as an addition for clarification and 1
believe vie would find that we would have a much more intelligent
approach to this thing if we could start at the beginning of the
article and read it through, think it through, discuss it and
then make any of these amendments. | would say, too, that if

we are going to have a lengthy discussion at this point it might
be well to just withdraw the ruotlon;because | think we would be

defeating our intent.

PRESIDENT EGAN: The article has been read for the second time
in 1ts entirety. Mr. White.

WHITE: I don"t wish to complicate the situation, but we may run
into this again. If | understand the article that is before us
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on the floor, the Committee did not ask to withdraw it, but 1
think Mrs. Hermann raised a very valid point. If this word 1is
inserted now, we can"t move later during the course of the
debate to strike it. I would move that the rules be suspended
and that the Committee be allowed to substitute i1ts unanimous
amendment v/ith the thought in mind that we can then later re—
move it 1f during the course of the debate i1t appears to be the

wish of the body to do so.
PRESIDENT EGAN: The Chair stated it could not be removed and

the Chair would stand corrected to a certain point on that
statement, that is by a suspension of the rules or rescinding

of the action of course you could do it.

WHITE: I so move, Mr. President, and ask unanimous consent.
PRESIDENT EGAN: Mr. White, please state the motion.

WHITE: That the rules be suspended and that the Committee be
allowed to submit its proposed amendment as though a part of the

Committee report.

KILCHER: Point of information. Could i1t possibly be handled in
such a manner as to have the report reconsidered and recommitted
and come out again a second time?

PRESIDENT EGAN: The effect of Mr. White"s motion under suspen—
sion of the rules v/ould accomplish that. Mr. Riley

RILEY: Mr. President. I think this 1s in line with Mr. White"s
suggestion that this article of this proposal now before us be

considered under a suspension of the rules, simply as a commit—
tee substitute for the same article. 1 think that v/ould put the

thing 1In motion.
PRESIDENT EGAN: Right, and havp the v/ord "educational™ placed
before the v/ord "institution™. *~

RILEY: That v/ould enable U3 to work either way from that v/ord
afterv/ards.

V. RIVERS: That v/ould cover my objection. I have no objection
to that.

PRESIDENT EGAN: IT there is no oblection then, then it iIs so
ordered, and the v/ord "educational has been inserted before the
v/ord "institution”™ as 1f this were a substitute committee report.

Nov/, Section 1 is open for amendment. Mr. Hurley.

HURLEY: Mr. President, 1| would like to ask a ouestion of the
Chaitrman of the Bill of Rights Committee. Would your Committee
consider in using the terminology "direct benefit " whether or
not that would be a directive or a license to the legislature

to appropriate money for the indirect benefits? If so, what was

their conclusion?
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AWES: I don"t think i1t i1s a direct order to the legislature to
do anything. I think we prohibited what we wanted to prohibit.
I don"t think that tells the legislature they are supposed to do

anything else.

METCALF: I have an amendment.

COGHILL: I rise to a point of order. | submitted an amendment
this section before the noon recess, and it has never been recog

nized, and I was recognized by the Chair.

PRESIDENT EGAN: Were you recognized for that purpose before the
noon reces3? |If you were, then the Chief Clerk may read the pro

posed amendment as offered by Mr. Coghill, The Chair feels
sorry about that, Mr. Coghill.

CHIEF CLERK: "Section 1, line 7, after the word “direct™ 1insert
the words “or indirect"."”

COGHILL: I move and ask unanimous consent.

R. RIVERS: 1 object.

METCALF: I second the motion.

PRESIDENT EGAN: It has been moved and seconded that the words
"or indirect” be inserted after the word "direct"” In line 7> Sec—

tion 1.

WHITE: Point of order. I believe there was a letter presented
to the Convention the other day that the Convention agreed to
defer the reading of until we reached this section. It seems to

me proper we hear it before we consider any business.

PRESIDENT EGAN: Is there such a communication? The Chief Clerk
might read the communication that v/as referred to before ve act

upon this amendment.

CHIEF CLERK: (A letter from Mr. Don M. Dafoe, Commissioner of
Education, enclosing a statement on Section 1 of the article on
health, education and welfare to the effect that he believed the
statement somewhat oversimplified and setting forth seven points
which he believed should be included in the constitution, wa3

read.)
PRESIDENT EGAN: Mr. Armstrong.

ARMSTRONG: Mr. President, the Committee has asked me ;0 speak
to this section, and seeing 1t has been amended 1 hope you will
liberally construe that 1 am talking to the amendment, but the
Enabling Act that v/ have before us says on page 3> "The pro—
vision shall be made for the establishment and maintenance of a



system of public schools which shall be open to all children of
said state and free from sectarian control.”™ fir. President,
your Committee on Health, Education and Welfare approached this
whole subject of education with great care and consideration.
Many methods were sought out to provide and protect for the
future of our public schools. Ve had to recognize that the
public schools were our responsibility and that it was our duty
to provide for all children of the state in matters of education.
The Convention v/ill note that in Section 1 that the Committee
has lcept a broad concept and has tried to keep our schools un—
shackled by constitutional road blocks. May 1 draw to your
attention further the fact that we have used the words "to
establish and maintain by general law”. This is a clear direc—
tive to the legislature to set the machinery in motion in keep—
ing with the constitution and v/hatever future needs may arise.
Your Committee has also spelled out the fact that all children
shall have the opportunity of schools, and that if the need
arises for vocational.schools, rehabilitation centers, schools
for the retarded and other forms of education, that it iIs com—
pletely possible under this proposal. It is not only v/Ise but
mandatory under the Enabling Act to spell out that schools are
operated in the public interest by the state and kept from
sectarian control. In the third sentence of this section it
deals with the public funds. This term wa3 used because we

felt that state funds may at times go through many hands before
reaching the point of their work for the public, and 30 the

term "public funds™ was then used as a guide to every portion

of our state financing, borough, city or other entity for the
disbursement of these monies. In this third sentence Ve have
used the v/ord "direct"”. It was spelled out that the maintenance
and operation or other features of direct help v/ould be prohibit—
ed. This was not Intended and does not prohibit the contracting
or giving of services to the individual child, for that child
benefits as his part of society. This section gives the educa—
tion department, or other departments, the right to seek out the
child, i1ndependent of his religious affiliation, to help him to
become a strong and useful part of society wherein i1t touches
health and matters of welfare. V/ v/ould also point out in the
light of letters that have come to this floor relevant to the
disbursement of funds to denominational or other private insti—
tutions, that this does not prohibit the use of funds in other
educational matters, and | am sure that no one on the Committee
v/ould object to the inclusion of this v/ord as v have given the
amendment here to clarify this one statement. Mow it reads as
it has been amended by the Committee, "No money shall be paid
from public funds for the direct benefit of any religious or
other private educational institution.”™ Ve did this to take any
doubt away on the part of this Convention of our motives, and

v/e state that where there are welfare cases for children in
bome3 and when there are Indigents in hospitals that we do not
wl3h to interfere with that practice of helping to serve people
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through those institutions. It 1s the feeling of the Committee,
after long work and thorough study, that these basic recommenda—
tions that we have given here on this section on education 3hould

be accepted by the Convention.
V. FISCHER: May I ask the delegate a question?
PRESIDENT EGAN: You may, Mr. Fischer, if there is no objection.

V. FISCHER: The article on finance, the proposal on finance, has

the following Section 7: "No tax shall be levied or appropriation
of public money made or public property transferred, nor shall the
public credit be used, except for a public purpose.”™ Now, that is

the article and proposal on finance which would govern not only
education but all expenditures of the state, and unless there is a
very special reason for having separate and different language
here, we probably should treat financial matters only In the
finance article, so my question to you 1is, 1is there a special
reason why vwe should have the third sentence of Section 1 in the

health, education and welfare article?

ARMSTRONG: Your Committee on Health, Education, and V/elfare dis—
cussed this prior to coming to the floor this afternoon. [
believe i1t v/as our unanimous feeling that this should be taken

as a part of education so that it could always be clarified 1In
relationship to this subject. We realise there are two other
matters in proposals that deal directly with finance, but we felt
that when we came to those things they would have to be correlated
with our action at this point. I feel that thismatter needs to
be clarified here and that was the action of the Committee and
their reason for retaining it here instead of postponing it to the

finance section.

R. RIVERS: I speak directly to the proposed amendment to the
section. As 1 understand it, or remember it after all this

general discussion --

PRESIDENT EGAN: Before you proceed, It seems that some of the
delegates don"t realize x-/hat the proposed amendment 1is. After
the v/ord "direct” 1insert the word3 "or indirect”. You may pro—

ceed.

R. RIVERS: The standard approach is that no public funds shall
be disbursed for the direct benefit of any religious institu—
tion or parochial schools. The word "direct” 1is the standard
treatment of that subject. Nov/ when you get into the wording
"or indirect", then you are getting iInto an argument as to
whether you can even contract with a private institution for the
rendering of certain public services because they might say they
might make a profit. Now | agree that i1t might not be inter—
preted that way, but you are only stirring up an argument when
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you talk about prohibiting the disbursement of money for an In—
direct benefit to a parochial or private institution. You are
reaching clear out to ad Infinitum In the realms of logic and
association. You don"t treat It that way, you don"t stir up
that kind of aneargument. |If there Is a public purpose for
which money Is to be expended i1t does not matter if some of it
does result in an indirect benefit to some private concern,
which may be a contractor, so | definitely don"t want to see the
words "or indirect™ inserted in thi3 section.

COGHItL: Speaking in defense of my proposed amendment, 1 would
first like to say | am very prone to the problem of putting any
religious persecution into the Constitutional Convention or
among the delegates. It would be the same thing as me trying

to convince Mr. Ralph Rivers of the principles of the Republi—
can party, and he in turn of the party he belongs to. I don"t
believe that is the problem at all. I think that they certainly
have a right, a private right or a religious right, or a
parochial right under our constitution to have schools. However,
I believe that the way our government was set up 175 years ago,
that the founders felt that public education was necessary to
bring about a form of educating the whole child for civic

benefit through a division of point of the home taking a certain
part of the child, the church taking a certain part of this edu—
cation, and the government or state through public schools

taking the other part. I adhere to that principle, and 1 might
say that I am the president of the Association of Alaska School
Boards and one of the formers of that twelve-point program we
developed in Anchorage last October. I think that the problem
could probably be wvell misconstrued here as to the- motive and
intent. However, | feel that the Intent of public education 1is
primarily a state function and does not belong to any private

or any one particular group, whether they are in the minority or
the majority. | believe we should take direct steps to maintain
a free public education not encroached upon by any quarter. [
think 1t might be wvell to bring out in the argument for the
direct or indirect benefit of public funds for education is the
matter that is now being faced in Europe and in particular 1In
the Netherlands where they have what is called the form of
educational pacification, where the government is splitting the
tax dollar among some 500 different church groups providing for
a parochial school benefit on an Indirect basis, and In a com—
munity v/here there 1s maybe 500 school children there v/ill be
as high as seven or eight small schools scattered out throughout
the community, not providing for the fullest benefit in the
educational field as far as having a good complete centralized

program. | think that sectarianism segregation in our educa—
tional system is bad for the children. I do not deny the right
of people to have their own schools. However, 1 think that v/

should always look to the interest of the founders of our nation
when they brought about the separation of church and state. The
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problem was brought, and It was brought about by Thomas Jefferson
quite well when he said, "If a nation expects to be 1ignorant and
free in the state of civilization, 1t expects something that
never shall be". Therefore out of his deliberations with John
Madison they brought about a form of free public education
starting in Virginia, and i1t has come forward ever since under
the intent of having the tax dollar only brought to the public
educational system. I know there have been many law cases on Iit,
Supreme Court rulings and what not, and I think that the matter
still Is divided as far as the general public 1s concerned, as
between the sects of religion and not on the principle of pre—
serving the free public education as an Instrument of the 3tate.

RILEY: Mr. President, I should like to address a question, 1if 1
may, to the Committee Chairman, but meanwhile 1 wish to commend
Mr. Coghill on quoting with favor, Thomas Jefferson. Mi3s Awes,
It runs in mind and 1 have not the delegate proposal before nme,
that there was a delegate proposal submitted in language substan—
tially the same as thi3 v/ould read if Mr. Coghill"s amendment

were adopted. Could you tell me what your experience wa3 in Com—
mittee, what the Committee thinking was iIn rejecting that language

AWES: That 1 believe, if I recall rightly, was Proposal Mo. 2
and submitted by Mr, Johnson. It was carefully considered by the
Committee, and Mr. Johnson wa3 requested to come 1in and speak with
us on i1t. Wf. considered both the words "direct"l and "indirect"”
and ve felt that the words "or indirect” v/ould, as Mr. Rivers
said, reach out Into Infinity practically, and probably i1t is not
even known what the results of that might be. We did feel it
v/ould shut out certain things that should not be prohibited.

For instance, the welfare department was giving certain free

care to the children of the community, and it might be adminis—
tered through the schools. Well, we feared that "indirect”™ would
make 1t impossible to give any of these weifare benefits, for
instance, to children who were 1in private schools, and we did not
feel that any prohibition should go that far, and so the Commit—
tee did carefully consider that v/ord and unanimously agreed we

should not use it.

RILEY: It has been said the Committee gave it correct attention
and .rejected 1t permanently?

AWES: That 1is right.
RILEY: Thank you.

METCALF: Mr. Chairman and delegates, I very much favor the In—
clusion in this section of the words "or indirect”. As | read
the section, i1t refers to our school system, and in this book,
"Constitutions of the States"™, there are 16 abates that have
sections in their constitutions prevenbing public bax dollars
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from being 3pent for private schools In any way, shape or form.
Here 1is the section from the State of Missouri. The constitution
was drawn in 1975" which 3ome of you may have read. It says
that, "No money shall ever be taken from the public treasury
directly or indirectly in aid of any church, sect or denomination
of religion, or in aid of any priest, preacher, minister, or
teacher thereof as such, and that no preference shall be given to
or any discrimination be made against any church, or any form of
religious-JTaith or worship.” I am a firm believer in freedom of
religion, arid we have been aware in the progress of history,
medieval times down to colonial times, that at times there have
been persecutions practiced. Those are unpleasant things and
they have gone past into history. I am for the free public
school system, being a licensed teacher and having taught 1in
public school systems in the Territory. I am also a firm believer
In the complete separation of church and 3tate, especially with
the use of state money and state property. As | said again, |
don"t believe that the state property or taxes should be used and
transferred to a religious group to be used directly or Indirectly
to the economic or political religious detriment of some other
group or Individual, and all activity should be on a free and
competitive basis, and if | may just have a few minutes, | have a
situation in Seward where a religious group have been given the
use of the building and land by the Territory, and they are in
competition, economic competition to my economic detriment. It
Is an actual fact, and I noc only speak for myself but 1 speak
for four or five people V/ho happen to be affected similarly, and
that is why 1 am trying to point out that 1 do not like to see
state property or money transferred over to religious groups be—
cause persecution often times can come about. In this 1instance
here, they have a Territory land, building valued around 60,000
dollars, and they are In active competition with private enter—
prise, and they have other advantages - free snow removal, cheap
help, no taxes, and I just point out these little things here
that make me very much opposed to the U3e of state money or pro—
perty in any way, shape or form by religious groups. I therefore
favor the inclusion of this phrase "or indirect".

PRESIDENT EGAN: Mr. Smith.

SMITH: Mr. President, 1 had the opportunity to talk rather at
great length with the superintendent of schools in Ketchikan
during the Christmas recess on this very subject. He had
suggested that the word "indirect™ be inserted here, but during
the course of the conversation he also said that the public
school people were desirous of providing that the standards In
the parochial schools be i1n some manner made equal to those 1in
the public schools. Of course, the only way that could be pro—
vided v/ould be through supervision by the State Board of Edu-—
cation. I pointed out to him that the insertion of the v/ord
"indirect” here v/ould defeat that purpose and he Immediately



.said that he agreed and he did not want the v/ord "Indirect” in—
serted.

McCUTCHEON:. Mr. President, v/ill the Chair permit a question
through the Chair to Mr. Coghill?

PRESIDENT EGAN: The Chair will permit a question through the
Chair to Mr. Coghill.

McCUTCHEON: Mr. Coghill, could you cite me at least a few In—
stances how Indirect benefit might accrue. Are there specific
types of Instances within your knowledge of how this would apply?
Because of your delivery here a few moments ago | assumed that
there must be various types of specific indirect benefits which
you would wish to prohibit. I v/ould like to know what they are.

COGHILL: Through the Chair to Mr. McCutcheon, | believe by put—
ting the indirect benefit clause iIn there that any social welfare,
health arrangements that might be made with the state v/ith any
private or parochial institution would be on a contractual basis
and would be providing a service to the public and not to the in—
stitution, and that is the purpose of the indirect clause in
there. It would allow them to have a contract to produce or to
show full value for the value of money received from the tax
coffer, from the funds. In other words, to provide a hot lunch
program with Territorial money or to provide a health program

in a school, 1 do not deny that to the private schools because

I feel that that is an instrument of public benefit because the
child Is benefiting from it from a public standpoint, and a
contractual agreement between the organization and our organized
3tate v/ould therefore be in effect. Does that answer your

question?

McCUTCHEON: In part. Your intent v/ould be then that if some
private institution of one nature or another were to supply this
particular service under contract to the state that there could

be no profit in that as i1t extended to that institution? That 13,
they v/ould have to supply that service at the actual cost? That
there could be no profit derived from that particular transaction.
Is that the point you are making, that it would not prohibit
supplying these various types of welfare programs, hot lunches,
etc., but there could nob be a profit factor involved?

COGHILL: That 1is correct, because we in the public school
system, /e are not allowed to make profit on such things.

KILCHER: I think that the position is not clear at all. Vflnat
Mr. McCutcheon brought up is not clear at all, a benefit is not
the same as a profit, so if they don"t want any profit, why don"t
they mention i1t. I can see where a private school is benefited
by getting nonprofit assistance. If, for Instance, it is possible
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for a private school to get lunch money assistance on nonprofit
ba3ls for Its children, it may make the difference for them to
be able to operate or not. IT they are not getting lunch money
or such things, they might not be able to operate, so by getting
these nonprofit assistances for the children, they are getting
benefited greatly. As a matter of fact, the benefit iIs so great
it means survival or not, so | think the issue 1s not clear. On
the principle 1 think I should be against the amendment because
it does not clear the i13sue at all in that respect.

COGHILL: Maybe to clarify a point for Mr. Kilcher, one thing we
want to keep in mind is the fact that the state has set up a
public educational system for all children. The people that are
sending their children to private, parochial, or any other type
of institution are segregating themselves fromthe public and
therefore they should not derive the benefit from the tax dollar.
We are providing i1t. V/ have spent thousands, hundreds of thou-—
sands to provide a good educational system, and if vwe go to the
pacification plan, we are destroying that principle and that in
turn answers your interpretation of profit or benefit.

PRESIDENT EGAN: Mr. Gray.

Coghill, in reference to your remarks,

GRAY: IT 1 may ask Mr.
system?

does your state guarantee to offer a complete educational
COGHILL: It certainly will, Mr. Gray, after we write the articles
on the legislation.

GRAY: You feel you have a complete educational system today?

COGHILL: I certainly think so.

GRAY: I think there are a lot of areas where a lot of children

have no opportunity for public education.

COGHILL: 1 feel that it is quite a privilege to be a part of a
public educational system and be able to criticize it, to be able
to criticise our methods and our procedures and to work on those.
I-will agree with you wholeheartedly, Mr. Gray, that there are
lots of things we have to do. However, :In my recent trip to
Washington, D. C., and being a conferee on the White House Con—
ference on Education, v/ found with the exception of one dis—
gruntled person, we found that our educational system in Alaska
v;as far above the educational systems of the states. We have a
progressive educational system in the sense that we are moving
forward. 1 think one of our biggest thorns is the Alaska Native

Service, if that > v/hat you are referring to.

TAYLOR: There lias been a lot of sparring around here on this
subject. Everybody seems to duck the issue, and I am going to
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ask Mr. Coghill a question if | may, through the Chair.

PRESIDENT EGAN: You may, Mr. Taylor.

TAYLOR: Mr, Coglrlll, what-"In the event that the word "indirect"”
was inserted into thi3 measure, what effect would that have on

the school bus law that is now in effect?

COGRILL: What effect would that have on the school bus law? |1
know | am up against a pretty good attorney, but 1 think that
will in turn not affect too much of the school bus system iIn
Alaska because it can be on a public work contractual basis, take
it completely out of the educational picture, put 1t on the wel —

fare picture.

AWES: I would like to make one statement. Mr. Coghill suggested
that v/ insert the words "or Indirect”. The Committee very care—
fully considered that.word "indirect”. /e were not sure of the
far-reaching effects it would have. Mr. Coghill now proposes

that he explains what i1t means. I can"t agree with hi3 interpre—
tation iIn any respect, and he v/ould have us believe from the ex—
planation he has given so far that it means precisely nothing.
I don"t believe that any court v/ould so interpret it, and | think
he should either give us some reason for having it in there or
else i1f it doesn"t mean anything, then I think we should take it
out, but 1 am not satisfied with any explanation he"s given yet.

PRESIDENT EGAN: Mr. McCutcheon.

McCUTCHEON: Since the Committee considered this at considerable
length about this matter of "direct”™ or "Indirect” wording 1In
this particular section, you must have in mind several specific
instances where "indirect” might apply in some fashion in a
derogatory manner. ITf you do have such an i1dea or some parti—
cular questions how this v/ord "indirect” might affect adversely
to thinking upon your particular section hex>e, | v/ould like to
hear some of them. If your Committee has gone into this so
thoroughly, there must have been one or two problems that have
arisen where there v/ould be some question about including the

word "indirect".

AWES: I have already given one very good example, and that is
this question of welfare services which are often administered
to children through the schools. Mr. Coghill says that the word
"indirectl v/ould not prevent these. I very definitely think
that the v/ord "Indirect” v/ould prevent them. I think that is

one very good example,

POULSEN: May 1 ask Mr. Coghill a question?

PRESIDENT EGAN: You may, Mr. Poulsen.
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POULSEN: If the word "indirect" 19 put in, would that mean there
iIs such a thing as subsidy to hospitals v/ould be eliminated?

COGHILL: Mr. Poulsen, this 1is an educational article with the
educational institution.

POULSEN: It still comes under public welfare, matching funds
for instance.

COGHILL: Mr. Poulsen, If you will note that the Committee amend—
ed their proposal to have "educational™ 1inserted before Institutions,
and so this is strictly an educational article, sir.

WHITE: May | direct a question to Mr. Coghill?

PRESIDENT EGAN: You may, Mr. White.

WHITE: Mr. Coghill, are there children®s homes, foster homes in
the Territory which provide any education at all to the children
who are entitled to admission to those homes?

COGHILL: The children®s homes that have schools with them, is
that what you mean?

WHITE: Are there any such institutions in the Territory of Alaska
that provide any education at all to the children admitted to

them?

AOGHILL: Yes, there is.

WHITE: What would happen to them under your proposed amendment?
COGHILL: What v/ould happen to these institutions now operating?

WHITE: Do any of these receive any public funds either from the
Federal government or the Territorial government?

COGHILL: I don"t believe they do because the contract schools
went out before 1900. They had a form of contract for schools
and that went out. I think that all your foster homes v/ould be

deriving-an Indirect benefit or some sort or another, and there
are plenty of them.

WHITE: | think your statement could be corrected, but I"m not
the one to do 1t. 11l defer to someone else, but in the event
it i1s corrected, | would like to hear your answer to the question

as to what would happen to them under your amendment.

PRESIDENT EGAN: Mr. Sundborg.

SUNDBORG: 1 have here a copy of a memorandum from Henry A.
Harmon, Director of the Department of Public Velfare of the
Territory to the Attorney General on this very subject, _listing
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a number of schools operated by private and religious organiza—
tions to which the Territory now pay3 funds through the Depart—
ment of Public Welfare. They show that such institutions not
only include a few Catholic institutions, but also Seventh Day
Adventists, Moravian”and Presbyterian. It 1s very brief. |

wonder if I might ask to have it read.

PRESIDENT EGAN: If there is no objection the communication can
be read. Mr. Fischer.

V. FISCHER: 1 thinlc it should be read only if it covers educa—
tional institutions.

SUNDBORG: It does only that.
PRESIDENT EGAN: The Chief Clerk may read the communication.

(This letter giving information as to payments made by the
Territory to various children®s institutions in the Terri—

tory was read by the Chief Clerk.)

ARMSTRONG: Mr. President, there are several sources of Income

in the private institution. First of all, an institution can
apply for a surplus of food, and upon the signature of the admin—
istrator, that food is made available in a limited quantity. |
might give an example of butter, beans, and staples of that type.
I think that is given on the basis that no Territorial agency 1is
able to give a large enough sum to a private institution to sup—
port that child. I might give you an example of one institution
that probably is receiving 900 dollars a year from the Territory,
but the actual cost breakdown without new buildings and capital
expenditures run in excess of 1300 dollars a year to adequately
take care of that child. In that institution there was no edu—
cational facilities, that is just housing. Another source of
income would be then this Territorial grant of 50 dollars which
iIs in lieu of home care. The child as a ward of the Territory
and as such must be put into a foster home or into a private iIn—
stitution. They choose, wherever possible, to put the child in

a foster home and let that child go to the private school. If
a,family situation is so complicated, they want to keep that
family structure together and hold that family, the child 1is
placed in a private home. There are a few, very few of the
schools that have boarding facilities and educational facilities,
but there are 3ome that exist, Mr. White, in the Territory, and
most of the grants by the Territorial Department of Welfare are
given for the boarding home facilities and not for the education,
and 1| thinlc that could be borne out by the fact that they are
looking for a holding situation for the child. The educational
facilities are Incidental at that particular point, but there

are a number of places that are together, 1 hope that will help.

BUCKALEV/: Mr. President, I don"t think the question has been
ahswered yet by any of the persons who have spoken on this subject.
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If the v/ord "Indirect™ la In there, 1t is going to eliminate al —
most any kind of aid. It will, for example, eliminate the free
lunch, eliminate bus transportation, eliminate, for example, 1f
we had a school or an institution where they had a school, it
would eliminate the state giving any support to the child because
that v/ould be indirect support to the Institution. | think when
the members vote on it, 1 think they ought to understand the

v/ord "indirect” cuts out everything, just eliminates all kinds of
support, and I don"t think there 1s any question about it.

PRESIDENT EGAN: Mr. Rossv/og.

ROSSV/0G: Mr. Chairman, 1 v/ould like to 3ay that 1 cannot agree
with Mr. Coghill that contracts would not be Indirect help. [
believe you could construe them to be Indirect help. I believe
that we should leave these words out of the section, and |
believe the Committee has done a very good job. They have con—
sidered all angles of.it, and 1 v/ould like to say that | support

the Committee resolution.

COGHILL: In closing the argument, 1 might just leave the thought
with the delegates that on this particular subject of the direct
or indirect benefit to the private or religious educational in—
stitution, v/ould guarantee every citizen of the new State of
Alaska that any money diverted from the public funds to any such
organization in complete competition with your public institutions,
if you will, that there will be a sound contractual agreement
between your government and this private institution to provide
public service and not to the benefit of the individual institu—

tion.
UNIDENTIFIED DELEGATE: Question.

PRESIDENT EGAN: The Chief Clerk will please read the proposed
amendment.

CHIEF CLERK: "Section 1, line 7, after the word “direct® insert
the word3 “or indirect"."

JOHNSON: I request a roll call.

KILCHER: I am sorry to take another minute. There 1is one
problem that has not come up in this discussion. I am a father
of seven children, five of which have had the Calvert course

for several years with good results. I understand that the

Calvert course could possibly be construed not to be available
anymore either i1f indirect help were not available to a private
school. The Territory pays i1t. My children go to a private
school, or most of them. The biggest ones though hike over the
road, and the Territory pays an indirect system. It could
possibly be construed to Include the Calvert course, which is

a great problem in Alaska.
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COGHILL: I might answer that, being familiar with the Calvert
ccmrse, that the Territorial Department of Education, that is
one of their recognized correspondence courses for the outlying
areas, and i1f any family on a CAA remote station or someone on
a remote part of the Yulcon River, etc., v/ould want to further
the education of their children, write to the Commissioner of
Education and they are referred to the Calvert course, and in
higher institutions it would be the correspondence courses from

the~University of Nebraska.

PRESIDENT EGAN: The question 1is, "Shall the proposed amendment
as offered by Mr. Coghill be adopted by the Convention?" The

Chief Clerk will call the roll.
(The Chief Clerk called the roll with the following result:

Yeas: 19 - Barr, Boswell, Coghill, Collins, Cooper, Cross,
Harr.is, Hllscher, Hinclcel, Johnson, King,
Knight, Laws, McCutcheon, Metcalf, Nerland,

Poulsen, Robertson, Sweeney.

Nays: 3~ - Armstrong, Awes, Buckalew, Davis, Doogan, Em-
berg, . Fischer, V. Fischer, Gray, Hellenthal,
Hermann, Hurley, Kilcher, Lee, Londborg,
McLaughlin, McNealy, McNees, Marston, Nordale,
Peratrovich, Reader, Riley, R. Rivers, V,
Rivers, Rossv/og, Smith, Stewart, Sundborg,
Taylor, Walsh, White, Wien, Mr. President.

Absent: 2 - Nolan, VanderLeest.)
CHIEF CLERK: 19 yeas, 34 nays™and 2 absent.

PRESIDENT EGAN: So the "nays" have i1t and the proposed amend—
ment has failed of adoption.

WHITE: I have an aim adment to Section 1.

PRESIDENT EGAN: The Chief Clerk will please read the proposed
amendment as offered by Mr. White and Mr. Fischer.

CHIEF CLERK: "Section 1, strike the last sentence,”
WHITE: 1 move the adoption of the amendment.
V. FISCHER: I second it.

ARMSTRONG: I object. Mr. President, 1 feel that we will com—
plicate our finance situation by trying to write this into a
later report for clarification. I think here in one sentence
you pinpoint it; you clarify i1t once and for all, but when you
start to define this thing again in a larger amendment, you
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have a hopeless task. I don"t think it can be done, and 1 believe
you want it here where they read it, they understand it and they
know the precepts we are following. I think we would be wasting
time to now delete this after we have had this vote of confidence
for the Committee®s report am. then try to take i1t up again later.
So | shall vote to kill the amendment and would ask the delegates

to do likewise.

WHITE: T feel again that we are getting into a legislative matter
here, and | feel that the broad policies that have been laid down
in the Federal Constitution are good enough for our purposes

here. Those policies that are contained in our Section 5 of our
bill of rights which says, "Mo law shall be made respecting an
establishment of religion or prohibiting the free exercise thereof".
In a section, | forget the number of it, in a finance article say—
ing that no funds shall be spent for other than a public purpose.

I think those two sections are good enough to spell out the broad
outline. In addition, | feel that while I am not a lawyer that
almost every argument that has been applied against the use of the
v/ord "indirect” could just as logically be applied against the use
of the word "direct”, and I think it will lead us into trouble.

PRESIDENT EGAN: The question 1is, "Shall the proposed amendment as
offered by Mr. White and Mr. Fischer be adopted”? Mr. Fischer.

V. FISCHER: I would just like to add, Mr. President, that v/hile
this Commissioner Dafoe points out education i3 an important field,
I do not feel that when 1t comes to an appropriation of public
funds 1t should receive any special, either more restrictive or
more favored treatment. As Mr. White pointed out, the general
stipulation is that funds be appropriated only for public purpose.
Nov/ it seems to me that the definition of public purpose must be
made during every age in view of the conditions prevailing at that
time. I think that has been one of the strong points of the
Federal Constitution. The fact that it has left i1tself open to
that kind of interpretation and, therefore, it seems that If vk
give favored treatment or discriminatory treatment to this edu-—
cation section, what are we going to do when i1t comes to health,
welfare and-just anything else that may come out. | think the
public purpose provision should be the only guidance when it

comes to appropriating public funds.

PRESIDENT EGAN: Mr. Gray.

GRAY: 1 would like to ask the Chairman of Style and Drafting If
they v/ould have the authority to move this section, if it directly
belonged to taxation, v/ould Style and Drafting have that author—

ity?
PRESIDENT EGAN: Would the Rules Committee have the answer to
that question?
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SUNDBORG:  Our rules, 1 believe, outline the authority of the
Style and Drafting Committee and they do provide that after the
various proposals have been adopted in third reading that the
Style and Drafting Committee has an opportunity to arrange any
material, section, subsections and I believe even sentences
where 1t properly belongs in the constitution. It might be that
Style and Drafting would have that authority, but, of course,
that authority would be subject to approval here on the floor
because we can"t do anything in our Committee, of course, unless
It'is approved iIn a subsequent report that we make to the plen—

ary session,
PRESIDENT EGAN: Mr. Smith.

SMITH: Mr. President, | merely wanted to point out that this
problem ha3 arisen in a good many of the States. It has arisen
in connection with the education, and therefore I feel that this
provision should remain in the section under education.

COGHILL: Mr. White brought up the thought that the Federal Con—
stitution was all-inclusive. However, it might be well to re—
member that during the years that they were writing the Federal
Constitution they left all educational matters to the Individual
states, and the purpose of leaving these educational matters to
them was because of the trouble they were having at that time
between different groups and different communities and different
states being quite well controlled by different churches of one
sort and another, such as the Quakers in Penn State and down in

Virginia and over in Rhode Island and through that area. I feel
that this should stay in the article, although my amendment did
not ride, | am going to vote for it because | feel at least we

have a certain provision for the direct benefit of tax dollars.

I might, 1f I may, Mr. President, read the Supreme Court®"s
decision of 1977 of the Emerson case, and I will not read the
whole section but just in one part. It says, "No tax in any
amount, Jlarge or small, can be levied to support any religious
activities or Institution whatever they may be called, or what—
ever form they may adopt to teach or practice religion. Neither
state nor federal government can openly or secretly participate
in the Taffairs of any religious organizations or groups and vice

versa."

WHITE: IT 1 may close briefly. I am not for or against bus
transportation to certain institutions. I am not for or against
hot lunches to certain institutions. I again thinlc we would be
much better advised to stick to the broad outlines. In partial
repry to Mr. Coghill, 1 might mention that 100 years from now
the state might wish to get Involved in some sort of G.J. Bill
of i1ts own, following another war. | would not be in favor of
it now, but 100 years from now | might. Why not leave our—

selves open?
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BARR: Point of information. I seem to remember when we first
started out there was a sheet of paper on our desk to outline
certain things that was mandatory to place in our constitution
to conform with the Federal Constitution and with our accepted
principles of American government. I will ask Mr. Armstrong,

I believe, wasn®"t this practically the same wording in one of
those paragraphs and did it not specifically mention schools?
Mr. White has put in his amendment because he said the other
phrasing In the Finance Committee report would take care of it.
That mentioned public funds should be used for public purposes,
but aren®t we required to state in our constitution that public
funds should not be used for private schools?

ARMSTRONG: No sir, not according to the House Enabling Act that
we have used as a guide. On page 3> line 14, it just makes the
general provision that for the establishment and the maintenance
of a system of public schools which shall be open to all child—
ren of the state and free from sectarian control. That is the
only thing, but I might add that | believe that there are 39
states that have added some type of safeguard in their consti—
tutions directly in connection with education, and 1 believe
every new constitution that has come out has held to some pro—
vision of this type, practically in every case they have been
written in at this point, so | don"t know why we should be
afraid to follow that pattern. I don"t think it is unusual to
keep it here. I think 1t 1s healthy to keep it here, and I

believe this 1s where i1t belongs.

JMcNEES: 1 call for the question.

PRESIDENT EGAN: The question 1is, "Shall the proposed amendment
as offered by Mr. White and Mr. Fischer be adopted by the Con—

vention?"
JOHNSON: I request a roll call.
PRESIDENT EGAN: The Chief Clerk will call the roll.
(The Chief Clerk called the roll with the following result:

Yeas: 13 - V. Fischer, Hurley, Kilcher, Laws, Lee,
McCutcheon, Nolan, Poulsen, Reader, Riley,

Sundborg, Walsh, White.

Nays: 41 - Armstrong, Awes, Barr, Boswell, Buckalew,
Coghill, Collins, Cooper, Cross, Davis, Doogan,
Emberg, H. Fischer, Gray, Harris, Hellenthal,
Hermann, Hilscher, Hinckel, Johnson, King,
Knight, Londborg, McLaughlin, McNealy, McNees,
Marston, Metcalf, Nerland, Nordale, Peratrovich,
R. Rivers, V. Rivers, Robertson, Rosswog, Smith,
Stewart, Sweeney, Taylor, Wien, Mr. President.
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Absent: 1 - VanderLeest.)

CHIEF CLERK: 13 yeas, 41 nays and 1 absent.

PRESIDENT EGAN: The ™"nays"™ have i1t and the proposed amendment has
failed of adoption. Are there other amendments to Section 1? Mr.

Victor Rivers.

V. RIVERS: May | ask a question? | notice that the Committee has
c.pme in with the words "direct benefit”. | notice that some of
the other states®™ constitutions, including that of Hawaii, say
"support or benefit”. What was the intent of limiting them to the
word "direct".? 1 would like to know a little about the intent of
the Committee rather than in dealing with both "support®l or

"pbenefit".

PRESIDENT EGAN: Miss Awes.

AWES: I don"t recall"that the Committee considered the words
"support™ or "benefit". I think the purpose we wanted to achieve
was brought out in the arguments on an earlier amendment and we
felt these words did i1t, and I don"t recall the words "support"

or "benefit" came before the Committee.

V. RIVERS: In other words, the Committee did not consider the
words "support™ or "benefit"?

AWES: That 1is right.

PRESIDENT EGAN: That seems to be the understanding of the Chair.
Mr. Armstrong.

ARMSTRONG: As I recall, Mr. President, v/ probably discussed the
question of the support of private schools, but ve did not feel
it needed to be in this particular section, and | don"t recall,
Mr. Rivers, that we considered that as a part of the text. |
certainly would agree with what Miss Awes has said, although ve
discussed i1n Committee such things as direct legislation for the
building of a school or the maintenance of a private school,
which v/ould be support, but 1t was our understanding that that
would be covered under this v/ord "direct benefit” . This would
prohibit the direct appropriation for building or maintenance of

private institutions.

V. RIVERS: Mr. President, 1 am going to make a motion. I think
that the word "direct” Ilimits the interpretation of this. | am
going to make a motion that the v/ord "direct™ be stricken and

insert in lieu thereof the v/ords "support of", line 7.

BARR: I second it.
PRESIDENT EGAN: The matter is open for discussion. Mr. Rosswog.
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ROSSWOG: I v/ould just question the striking of the words "direct
benefit”. The "support"™ 1 can see that, but "direct benefit”, it
might leave the question wide open again as far as 1"m concerned.

PRESIDENT EGAN: Is there further discussion of the proposed
amendment? Mr. Coghill.

COGHILL: I move and ask unanimous consent for a five-minute re—
cess”

PRESIDENT EGAN: If there 1s no objection the Convention v/ill stand
at recess for five minutes.

RECESS
PRESIDENT EGAN: The Convention v/ill come to order. Mr. Robert3on.

ROBERTSON: May 1 ask-Mr. Rivers, what in your opinion would be
the implication or result of the proposed change?

PRESIDENT EGAN: Mr. Victor Rivers.

V. RIVERS: There 1is some question In my mind as to what interpre—
tation the words "direct benefit” v/ould receive from the courts
and just how narrow they would consider a "direct benefit" to be.

I notice In other state constitutions, | don"t have all the con—
stitutions available, but the v/ording | provided v/as identical
v/ith the State of Hawaii. |In Nevada they say, "No money shall be
expended, either city, county or state, for benefit of sectarian
purposes.™. In the case of Puerto Rico they also have the same
broad general language. I hesitate to use the Puerto Rican con-—
stitution as a model for I don"t care too much for it, but in that
highly religious little Commonwealth they have adopted the same
principle, but there again | feel that the word "direct"™ may be
interpreted very narrowly by the courts and may lead to a great
many funds that v/ould go for support that | personally do not

feel should be going to support of sectarian institutions.

TAYLOR: Mr. Rivers, do you not believe that i1f you leave that v/ord
out it v/iil create more confusion than it will, leaving 1t in?

V. RIVERS: I don"t think so. It v/ill leave a little broader field
for Interpretation, However, Mr. Chairman, 1 believe that after
considering the matter I will withdraw my amendment and ask un—

animous consent to do so for the moment.

PRESIDENT EGAN: Mr. Victor Rivers asks unanimous consent that
his proposed amendment be withdrawn. Hearing no objection, 1t 1is

so ordered. Mr. Barr,

BARR: I ask that we now revert to the introduction of proposals.
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PRESIDENT EGAN: IT there 1s no objection, the Convention will
now revert to the order of business of introduction of proposals.
The Chief Clerk may read the proposals as introduced by Mr. Barr.

COOPER: Is this a delegate proposal orcommittee proposal? V/as
not the date set January 8?

CHIEF CLERIC: That 1is today.
oS,
PRESIDENT EGAN: The Chief Clerk may read the proposal.

CHIEF CLERIC: "Delegate Proposal No. 44, Introduced by Mr.Barr,
DEPARTMENT OF LABOR."™

PRESIDENT EGAN: V/hat committee v/ould you like that to be referred
to, Mr, Barr? 1 believe 1t should go to the Executive, both of
those should. V/ould the Committee on the Executive be the proper
committee? If there is no objection the Committee Proposal v/ill
be referred to the Committee on the Executive. The Chief Clerk

will please read the second proposal.

CHIEF CLERIC: "Delegate Prooosal Mo. 45 introduced by Mr. Barr,
OFFICE OF THE ATTORNEY GENERAL."

PRESIDENT EGAN: Committee on the Executive.

BARR: V/ould it be possible afterwards to have that referred also
to the Judiciary?

PRESIDENT EGAN: If there 1s no objection, it will be referred
from the Committee on the Executive to tho Committee on the Judi—
ciary. IT there 1s no objection it is so ordered. Are there
other amendments to Section 1? Hr. Johnson?

JOHNSON: I have no amendment. I v/ould like to direct a question
to the Chairman of the Bill of Rights Committee concerning this

section.

PRESIDENT EGAN: IT there 1s no objection, Mr. Johnson, you may
direct a question.

JOHNSON: Miss Awes, in the second line, the wording "system of
public schools"™ appears. Now in a number of state constitutions
I have noticed that they use the v/ord "system of free public
schools™. It is assumed | imagine that you intended that we
should have a system of free public schools here, but you did
not specifically use the word, and I wondered if the Committee

had considered that matter and i1f so, why i1t was left out?

AV/ES: We did consider the matter. The first two sentences in
this section are taken almost word for word from the Enabling
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Act. The word "free" v/as mentioned. We did not feel It was
necessary since we say that a "system of public schools shall be
open to all children” and since there is already a well set up
system of schools which are free, we were afraid that the word,
while not necessary, might cause some confusion i1f It v/ere used.
For Instance, this section 1is intended to refer not only to

grade schools and high schools, but also other educational 1n—
stitutions. For instance, a state university, and there may be
vocational® schools, etc., established, v/hlch is customary through-—
out the country to charge tuition for, sometimes less to residents
of the state than to other persons. Also, a city running its own
school system,l think, customarily charges a small tuition fee to
children who come in from other places, and we vere afraid if we
used the word "free"™ that i1t might raise questions whether or not
certain practices like this should be continued or considered.

We did not think that v/as a matter for the constitution.

JOHNSON:  Thank you.

HURLEY: I would like to speak on the matter of personal privilege
and ask unanimous consent.

PRESIDENT EGAN: You may, Hr. Hurley.

(Hr. Hurley spoke under a question of personal privilege
regarding the article on health, education and welfare.)

PRESIDENT EGAN: Are there other amendments to Section 1, article
jn health, education and v/elfare? Mrs. Hermann.

HERMANN:  Hr. President, 1 have an amendment to follow Section 1.
I v/ant to change Section 2. | have this amendment, i1t i1s neither
an amendment to Section 2nor Section 1. |1 just want to get a

new Section 2 and renumber it.
PRESIDENT EGAN: You are asking that Section 2 be deleted?

HERMANN: No, not deleted, just moved down. This actually belongs
under the education section, that is the reason | put i1t in. It
has nothing to do with v/hat i1s already v/rltten, however.

PRESIDENT EGAN: V/ould the Chief Clerk please read the amendment
as offered. Mr. Ralph Rivers.

R. RIVERS: Mrs. Hermann wants to inject some new material between
the sections. V/hat she has so happens to come in logical order
between Sections 1 and 2. We are taking these up section by sec—
tion, but are we not at liberty to interject new sections 1in

between sections?

PRESIDENT EGAN: She wants to Inject a new Section 2 and renumber
2, 3, 4, and 5. The Chair is just hard at getting it through his
head. The Chief Clerk may read the proposed amendment.
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CHIEF CLERK: "Add a new Section 2 and renumber succeeding sec—
tions: "The state shall provide for a Unified Library Service.™"

HERMANN: I move the adoption of the amendment.

PRESIDENT EGAN: Mrs. Hermann moves the adoption of the proposed
amendment.

v
HERMANN : I ask unanimous consent.

BUCKALEW: Objection.
TAYLOR: 1 second the motion.
PRESIDENT EGAN: The motion is open for discussion. Mrs. Hermann.

HERMANN: I very probably should have submitted this suggestion to
the Committee on Preamble and Bill of Rights, but it v/as not made
to me until after they had turned in their report, and it Is sub—
mitted at the request of the present Territorial Library Board
that we open the way for the establishment of a unified library
service for the State of Alaska, which i1s i1n keeping v/ith the
unified library service that we have recently established for the
Territory of Alaska, and it properly comes under the educational
article of the constitution, so | have submitted it for that

reason. I shall be glad to ansv/er any questions anyone v/ishes to
ask,
DOOGAN: I v/ould like to ask Delegate Hermann a question. Don"t

you suppose this could very easily be handled by the legislature
rather than making .it a constitutional provision?

HERMANN: It provides that the legislature shall do it, that 1is
draw up all the regulations concerning i1t. It v/as just simply

giving them the authority to do it.

SUNDBORG: May | address a question to Mrs. Hermann? V/ould there
be anything in the constitution, if adopted without your proposed
amendment, which v/ould prevent the legislature from doing that at

any time it pleased to do so0?

HERMANN:  Frankly, Mr. Sundborg, I don"t know, but 1 submitted the
amendment at the request of the Library Board. They think they

need the authority.

MCNEALY : IT 1 could address a question to Mrs. Hermann. I am
probable a little thickheaded today of all days, but what is the

meaning of the v/ord "unified"?

HERMANN: The last legislature established for the Territory of

Alaska what Js designated as a "unified library service". It
means a Territorial library service under the direction of a
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Territorial librarian that seeks to get uniformity in the opera—
tions of libraries throughout the Territory. It also has as one
of 1ts major objectives the collection of documents and materials
to include i1n all of these libraries. I think 1f the assembly
will remember, we had a letter some time back from Miss Phelps
who s the Territorial Librarian, suggesting that some place be
made the repository of everything that is of any historical 1m—
portance 4"hat came out of this Convention, and that is what she
is attempting to do for all the libraries, so that in every com—
munity we will have libraries having material available that
deals with the Territorial development in all of its forms, as
well as the customary library material. It also seeks to set up
uniformity in operations and proceedings. As most of you likely
know, we have a Territorial Library Aid bill whereby v/ contri—
bute matching funds to certain libraries for the purpose of
acquiring books and other periodicals, and all of that is
supposed to be reduced to a uniformity of procedure that v/ill do
av/ay with much of the. confusion that has resulted from every
little library and every little place setting up its own rules

of procedure and probably not adhering very closely to them

after 1t sets them up.

RILEY: Mrs. Hermann, v/ould you have any objection to the journal
showing that the amendment offered by Mrs. Hermann 1is by request?

HERMANN: 1 think it v/as Mr. Barr the other day v/ho said he never
introduced anything by request and | am trying to emulate Mr.
Barr®s noble example. I have no real objection.

MARSTOM: May I aslc, Delegate Hermann, did you say that the
Territory could do all this without us going through the opera—

tion here?

HERMANN:  Frankly, 1 said that I did not know. I have not given
the® question a great deal of thought. I just received this
request in the last day, and the Library Board feels that the
authority 1is necessary before the state can pass a law creating

it.
TAYLOR: Mrs. Hermann, do you not believe that due to the fact

we now have in effect a law/ providing for a unified library
system, 1t v/ould naturally carry over into the state, be a

state lav/?

HERMANN: If it is re-enacted by the first Territorial or State
legislature.

TAYLOR: If the legislature re-enacted the present lav/s, it would
not need this?

HERMANN : I might say there is a provision in the Hawaitan Con—
stitution providing for this very thing and that 1is probably
v/hat induced the sponsors of this request to ask it.
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BARR: I am greatly In favor of establishing public libraries.
However, there is great doubt in my mind as to whether this is
constitutional material. Ve do have a lav; establishing library
boards which v/ill carry over to the new state, of course, and if
v/e put such a proposal into the constitution, it v/ill be per—
manent, If at some future time Ve decide that conditions are so
bad we can"t afford libraries or want to abolish them, we can"t
very v/ell do it if i1t Is In the constitution. I would like to
point out, the library board is one of the minor departments at
the present time, and in the report submitted by the Committee
on the Executive Branch which deals with the establishment of
the various departments of the government, no mention v/as made
of many departments much more important than a library board for
the simple reason that It was supposed the legislature v/ould

make lav/s relating to 1it.

PRESIDENT EGAN: Shall the proposed amendment as offered by Mrs.
Hermann be adopted by-the Convention? Mrs. Hermann.

HERMANN: I claim the prerogative of making the final remarks
about this brainchild of mine, and | want to 3ay iIn answer to
Mr. Barr®s statement, except for the public school system of
Alaska, 1 don"t think that anything is more important than
library service. Maybe he does not read as much as 1 do, maybe
he reads more but buys his own, but 1 feel very strongly that
the entire cultural pattern of a state or any unit of government
is set by the library facilities i1t offers to the people of that
country, and | hope that you will pass this amendment because
just for the very reason that he says that we might sometime
feel too poor to afford a library service. 1 don"t think we can
ever be too poor to afford a library service, and | don"t think
there 1s anything In our government, aside from our public
school system, that i1s so valuable to the citizens as a whole

as a library service.

McNEES: Roll call, please.

PRESIDENT EGAN: The question 1is, "Shall the proposed amendment
as offered by Mrs. Hermann be adopted by the Convention?" The

Chief Clerk will call the roll.

STEWART: May we have 1t read?

PRESIDENT EGAN: Could the Chief Clerk please read the amendment
at this time.

CHIEF CLERK: ™"™Add a new Section 2 and renumber succeeding sec—

tions: "The state shall provide for a Unified Library Service®.

(The Chief Clerk called the roll with the following result:
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Relevant Court Cases

Traverse City School District v. Attorney General, 384 Mich. 390, IN
RE Proposal C, 185 N.W. 2d 9, January 1971

Lemon v. Kurtzman, 403 US 602, 29 L Ed 745, June 1971

Warren v. Nusbaum, 198 N.W. 2d 650, July 1972

Warren v. Nusbaum, 219 N.W. 2d 577, June 1974

Runyon v. McCrary, 427 US 160, 49 L Ed 2d 415, June 1976
Sheldon Jackson College v. State ofAlaska, 599 P.2d, 127 Aug. 1979
Mueller v. Allen, 463 US 388, 77 L Ed 2d 721, June 1983

Aguilar v. Felton, 473 US 402, 87 L Ed 2d 290, July 1985

Grand Rapids Sch Dist. v. Ball, 473 US 373, 87 L Ed 2d 26r ,July 85
Witters v. Wash. Dept, of Serv., 474 US 481 L Ed 2d 846, Jan 1986
Bishop v. Amos, 483 US 327, 97 L Ed 2d 273, June 1987

Davis v. Grover, 480 N.W. 2d 460, March 1992

Florence Co. Sch. Dist. v. Carter, 510 US 7, 126 L Ed 2d 284, 1993
Zobrest v. Catalina Foothills Sch. Dist. 125 L Ed 2d 793, 1994
Campbell v. Manchester Bd. of Sch. Dir., 641 a.2d 352, Jan. 1994
Agostini v. Felton, 138 L Ed 391, June 1997

Jackson v. Benson, 578 N.W. 2d 602, June 1998

Kotterman v. Killian, Supreme Court CV-97-0412-SA, January 1999
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(A) Lemon v. Kurtzman, 403 U.S. 602, 702 (1971) 8-1 vote

Recent decisions by the U.S. Supreme Court make clear that unlike
direct subsidies to religious schools, educational benefits that include
religious schools among the range of options do not violate the First

Amendment.

The U.S. Supreme Court applies a three-part test to determine

whether state action violates the First Amendment®s prohibition
against establishment of religion "'establishment clause."

(1) Whether the action has a "'‘secularpurpose.”
@ Whether its "primary effect’ is to advance religion

@) Whether itcreates "excessive entanglement”

Litigation in the school choice area revolves around the second and third
questions.

(B) Corporation of the presiding Bishop v. Amos, 483 U.S. (1987)

Alleged religious discrimination in violation of Title VII of the Civil Rights
Act of 1964. The Supreme Court Ruled: Applying the test set out in
Lemon v. Kurtzman, 403 U.S. 602. 702"s exemption to religious
organizations®™ secular activities does not violate the Establishment
Clause. There isample room under the Clause for benevolent neutrality
which will permit religious exercise to exist without sponsorship and

without interference.

Section 702"s first requirement of the three-part Lemon test that
challenged law serve a "secular legislative purpose.” This requirement is
aimed at preventing the relevant governmental decision-maker from
abandoning neutrality and acting with the intent of promoting a
particular point ofview in religious matters. Itisa permissible legislative
purpose to alleviate significant governmental interference with the ability
of religious organizations to define and cany out their religious missions.

Section 702, Lemon"s second requirement that the challenged law have a
principal or primary effect that neither advances more inhibits religion.
A law 1is not unconstitutional simply because it allows churches to
advance religion, which 1is their very purpose. Far a law to have
forbidden "effect,” the Government itself must have advanced religion
through its own activities and influences. 702 is rationally related to the
legitimate purpose of alleviation significant governmental interference



with the ability of religious organizations to define and carry out their
religious missions.

Section 702, Lemon®s third requirement is satisfied sine 702 does not
impermissibly entangle church and state. Rather, is effects a more

complete separation of the two.
(©) Mueller v. Allen, 463 U.S. 388 (1983) 5-4 vote

The Court upheld Minnesota®s income tax deduction for educational
expenses, including private school tuition. The Court resolved the
question left open in Committee for Public Education and Religious
liberty v. Nyquist 413 U.S. 756 (1973), upholding tax deductions for
public and private school expenses even though the vast majority were

claimed by religious school parents.

(D) Witters v, Dep"t of Services for the Blind, 474 U.S. 481 (1986)

The Court unanimously upheld the use of public funds by a blind
student pursuing a divinity degree in a religious caooege.

(B Zobrest v. Catalina Foothills School Dist., 113 S. Ct. 2462
(1993)

The Court ruled that the First Amendment does not forbid the use of
public funds to provide an interpreter for a deaf child attending a

Catholic high school.

(3 Campbell v. Manchester Bd. Of School Directors, A.2d, 1994
Westlaw 162645 (Vt. Jan 28, 1994), at 3

The Court ruled that the First Amendment forbade funding for children
to attend religious schools, Swart v. South Burlington School Dist., 167

A.2d 514 (Vt. 1961).

But in 1994-, the Court unanimously overturned its prior ruling,

remarking that "jurisprudence has evolved greatly since 1961 and in
directions unpredictable at that tive, thus "we must examine the
constitutional issues anew in ligitofmore recent teachings."

(6) Warren v. Nusbaum, 219 N.E.2d 737 (lll. 1973)

Court decisions interpret state constitutions to parallel the First
Amendment. Therefore, the recent First Amendment cases should

control state constitutional interpretation.



(H) Davis v. Grover, 480 N.W.2d 460 (Wis. 1991)

The plaintiffs challenged the Milwaukee Parental Choice Program on the
grounds that itwas a "local” bill enacted as part of the budget, that it

failed to provide a constitutionally mandated "uniform™ education, and
that it captained inadequate regulations to ensure the program3 public
purpose would be fulfilled. The Wisconsin Supreme Court rejected the

challenge on all grounds.

(M Runyon v. McCrary, 427 U.S. 160 (1976)

Private schools are already subject to the federal statute prohibiting
discrimination on the basis of race in making contracts, which was held
applicable to private schools in the above mentioned case. In addition,
.private schools must avoid racial discrimination in order to maintain tax-
exempt status under the Internal Revenue Code (Bob Jones University v.
United States, 461 U.S. 574 (1983)}. Receipt of public funds in a school
choice program would likely have no additional effects on a private

school"s obligations with respect to race discrimination.

@)) Florence County School Dist. Four v. Carter, 114 S.CT. 361
(1993)

Under the Individuals with Disabilities in Education Act, federal and
state courts consistently have ruled that where public schools fail to
provide disabled youngsters "appropriate™ education, they must provide

such opportunities in private schools.

(K) Jackson v. Benson 4-2 vote

The Wisconsin Supreme Court upheld a 1995 state law that expanded
the Milwaukee voucher program to include religious schools.

L Kotterman v. Killian, C-B-970412-SA 3-2 vote

Suite brought challenging tax credit law on Establishment Clause
grounds. Oral arguments presented to Arizona Supreme Court in

October 1997. Decision expected inAugust 1998.

NOTE: See attached fax Analysis of the Arizona School Choice Victory
January 27, 1999
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School Choice Allies
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Analysis of the ArizonaJSchool CholceVtoory

The decision latayesterday by the Arizona Supreme Court upholding the state income tax
credit for contributions to private scholarship programs provides strong jurisprudential support for
school choice and could give a boost to scholarship programs across the nation.

The tax credit plan allows taxpayers to reduce their tax liabilityby up to S50Q for private
scholarship contributions and up to $200 for contributions to publio schools for extracurricular
activities. Itwas challenged by the Arizojia Education Association, the ACLU, and others on First
Amendment and state constitutional grounds. 1Jrepresented Superintendent of Public Instruction
Lisa Grahain-Kccgan, JeffFlake of the Goldwater Institute, Trent Franks, and several families

who hope to receive scholarships for their children.

The 3-2 ruling is inexcess 0f 80 pages, with the Court sharply divided on both First
Amendment and state constitutional grounds. The FirstAmendment rulingmakes the case a
candidate for review by the U.S. Supreme Court.

The majority opinion by ChiefJustice Thomas A. Zlakct is scholarly and tightly reasoned.
Among other cases, the decision oites tho Wisconsin Supreme Court 3ruling on the Mi lwaukee
school choice program (Jackson v. Benson). aswell as theU.S. Supreme Court 3 decision in
Mueller v, Allen upholding tax deductions for sohool expenses.

Under the FirstAmendment, die Courtruled thatthe "primary beneflolaries ofthis credit
are taxpayers who contribute to the [school tuition organizations], parentswho mightotherwise
be deprived o faln opportunity to make meaningful decisions aboutthoir children's educations,
and the children themselves.” Private schools are ''atDeStonty inciaentar Deneficiaries.”

By creating the program, the legislature thp_Ed to encourage the de_velopment of _
educational settings that would invigorate learning, improve academic achievement, andprovide
additional choices to parents and children," the majority rcaaoned.
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Decisions from the Ohio, Vermont and Maine Supreme Court"s still
pending. Institute for Justice is closely monitoring the legal aspects of
school choice in Texas, Florida, New York City, Pennsylvania, Arizona

and Virginia.

The following organization have requested a basic package on Sponsor
Substitute House Bill 5. These organizations will be reviewing Alaska®s
Education Voucher Program and providing comments 1in regard to
Alaska®s School Choice Program as compared to the rest of the nation.

Center for Education Reform

Heritage Foundation

Fordham Foundation

Association of Christian Schools International
Institute for Justice

Paciiic Legal Foundation
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turcs and revenues shall adopt such budgets only after a public hearing in a manner
prescribed by law.
History: Const. 1963, Art. VII, Section 32, Eff. Jan. 1, 1964.

Section 33. Removal of elected officers.

See. 33. Any elected officer ofa political subdivision may be removed from office
in the manner and for the causes provided by law.

History: Const. 1963, Art, VII, Section 33, Eff. Jen 1, i964.
Former Constitution: See Const. 1908, Art. X, Section 8

Section 34. Construction of constitution and law concerning
counties, townships, cities, villages.
Sec. 34. The provisions of this constitution and law concerning counties, townships,
cities and villages shall be liberally construed in their favor. Powers granted to
counties and townships by this constitution and by law shall include those fairly
implied and not prohibited by this constitution.

History: Const. 1963, Art. VI, Section 34, Eff. Jan. 1,1964.

ARTICLE VIII
Education

Section 1. Encouragement of education.

Sec. 1. Religion, morality and knowledge being necessary to good governmentand
the happiness of mankind, schools and the means of education shall forever be
encouraged.

History: Const. 1963, Art. VIII, Section |, Eff. Jan. |, 1964.
Fenner Constitution: See Const. 1908, Art. XI, Section |.

Section 2. Free public elementary and secondary schools;
discrimination.

Sec. 2. The legislature shall maintain and support a system of free public elementary
and secondary schools as defined by law. Every school district shall provide for the
education of its pupils without discrimination as to religion, creed, race, color or

national origin.

Nonpublic schools, prohibited aid.

No public monies or property shall be appropriated or paid or any public credit
utilized, by the legislature or any other political subdivision or agency of the state
directly or indirectly to aid or maintain any private, denominational or other
nonpublic, pre-elcmentary, elementary, or secondary school. No payment, credit,
tax benefit, exemption or deductions, tuition voucher, subsidy, grant or loan of
public monies or property shall be provided, directly or indirectly, to support the

SO
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attendL'.we of any student or the employment of any person at any such nonpublio
school or at any location or institution where instruction is offered in whole or in
part to such nonpublic school students. The legislature may provide for the trans-

portation of students to and from any school.

History: Const. 1963, Art. VIII, Section 2, Off. Jan. 1,1964;--Am. Init., approved Nov. 3, 1970,

Eff. Dec. 19,1970.

Constitutionality: Portion of second sentence of second paragraph of this section, prohibiting use
of public money tosupporl attendance ofany student orcmployment of any person atany location
or institution where Instruction is offered in whole or in part to nonpublic students, was held
unconstitutional, void, and unenforceable because it contravened free exercise of religion
guaranteed by the United States Constitution and wes violative of equal protection of laws
provisions of United Sates Constitution. Traverse City School District v. Attorney General, 384

Mich. 390,185 N.W.2d 9(1971).

Section 3. State board of education; duties.

Sec. 3. Leadership and general supervision over ail public education, including
adult education and instructional programs in state institutions, except as to institu-
tions of higher education granting baccalaureate degrees, is vested in a state board
of education. It shall serve as the general planning and coordinating body for all
public education, including higher education, and shall advise the legislature as to
the financial requirements in connection therewith.

Superintendent of public instruction; appointment, powers, duties.

The state board of education shall appoint a superintendent of public instruction
whose term of office shall be determined by the board. He shall be the chairman of
the board without the right to vote, and shall be responsible for the cxccudon of its
policies. He shall be the principal executive officer of a state department of
education which shall have powers and duties provided by law.

State board of education; members, nomination, election, term.

The state board of education shall consist of eight members who shall be nominated
by party conventions and elected at large for terms of eight years as prescribed by
law. The governor shall fill any vacancy by appointment for the uncxpircd term. The
governor shall be ex-officio a member of the state board of education without the

right to vote.

Boards of institutions of higher education, limitation.

The power of the boards of institutions of higher education provided in this
constitution to supervise their respective institutions and control and direct the
expenditure of the institutions’ funds shall not be limited by this section.

History: Const. 1963, Art. VIII, Section 3, Eff. Jan. 1, 1964.
Former Constitution: Sec Const. 1908, Art. XI, Subsection 2,6.

51
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LUV i.
RULES OF CONSTRUCTION

[1] This case requires the construction
of a constitution, where the technical rules
of statutory construction do not aoply.
McCulloch v. Maryland, 17 U.S. (4 WL :at)
316,407,4 L.Ed. 579 (1819).

[2] The primary rule is the rule of
"common understanding” described by Jus-
tice Cooley:

"A constitution is mede for the people
and by the people. The interpretation
that should be given it is that which
reasonable minds, the great mass of the
people themselves, would give it. ‘For
as the Constitution does not derive its
force from the convention which framed,
but from the people who ratified it, the
intent to be arrived at is that of the
people, and it is not to be supposed that
they have looked for any dark or abstruse
meaning in the words employed, but
rather that they hcve accepted them
in the sense most obv ous to the common
understanding, and >atified the instru-
ment in the belief tha that was the sense
designed to be coveyed!' (Cooley's
Const. Lim. 81)," (I ohasis added.)

(See-also quotations on “"common under-
standing” in the per curiam opinion of the
companion Carman case, supra.)

[3] A second rule is that to ~*arify
meaning, the drcumstances surroi ding
the adoption of a constitutional provision
and the purpose sought to be accomplished

[. Tho concept of tho stato purchasing
secular educational services from non-
public schools has been Implemented In
various ways. Michigan implemented It

by F_aym public monies to ellgiblo non-

public” schools to pay a portion of tho
salaries of lay teachers who taught secu-

lar subbects In tho nonpubllc school, 1070
P.A. 100 Secs. 55-GGa; M.S.A. 15.1019
(105-11Gn). This Is similar to tho Rhode

JIsland 'statute which provides salary sup-

2d SERIES

may be considered. On this point this
Court said the following:

"In construing constitutional provi-
sions where the meaning may be ques-
tioned, the court should have regard to
the circumstances leading to their adop-
tion and the purpose sought to be ac-
complished." Kearney v. Board of State
Auditors, 189 Mich. 666, 673, 155 N.W.
510, 512

[4] A third rule is that wherever pos-
sible an interpretation that dpcs not create
constitutional invalidity is preferred to one
that docs. Chief Justice Marshall pur-
sued this thought fully in Marbury v. Mad-
ison, 5 U.S. (1 Cranch) 137, 2 L.Ed. &0,
which we quote in part:

"If any other construction would ren-
der the clause inopera.iv;, that is an
additional reason fo* rejecting such
other construction, * * *”

THE EFFECT OF AMENDED ARTI-
CLE 8 SECTION 2, CONSTITU-
TION OF 1963 ON CHAPTER 2
ACT 100 OF 190

In Advisory Opinion re Constitutionality
of P.A.1970, No. 100, 384 Mich. 82, 180
N.W.2d 265 (1970), we held that the Con-
stitution of Michigan did not prohibit the
purchase with public funds of secular ed
ucational services from a nonpublic school.1

(5,6] Article 8; Sec. 2, as amended by
Proposal C, now prohibits the use of
public funds "directly or indirectly to aid

plemcat3 to lay teachers In nonpubHu
school systems in order to attain salaries
competifive with those of tho .public
school system. Tho Pennsylvania statute
Frowdes public reimbursements to clcmen-
.tary parochial schools for tho actual ex-
penditures they Incurred In purchasing
services for secular education without
regard to tho fact whether tho teacher
w%s a layman or a member of a religious
order.
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dents are prohibited by any of the five
prohibitions mentioned above. This ques-
tion will be considered under three head-

ings:
1 Shared time— at the public school.

[8] Attorney General's Opinion 4715
construes Proposal C to prohibit shared
time services at the public school as fol-
lows :

"Under the amendment, public funds
could not be used to support the at-
tendance of nonpublic school students
at 'any location or institution where in-
struction is offered in whole or in part
to nonpublic school students/ (Empha-

sis supplied.)"

This is a shocking result. It violates both
the free exercise of religion and the equal
protection provisions of the United States

Constitution. (See Part V1II)

a3 it shall deem necessary or desirable

for tho maintenance and improvement of

m the schools; determine tho courses of

study to be pursued and cause the pupils

attending school in such district to be
taught in such schools or departments
os it may deem expedient:” (M .C.L.A.

340.583; .US.A. 15.3583))
As good a description os any of shared
time is found in the United States Senoto

Education Subcommittee Report on that

subject, which reads:

“As generally used in current literature
the term ‘shared
an pupils
nonpublic elementary or sec-
schools

in tie field of education,

time’ means arrangement for

enrolled in
public

ondary schools to attend

for instruction in certain subjects

Tho shared time provision is or would be
for public school instruction for parochial
scljool. pupil3 In subjects widely (but not
rcgnrdcd os being mainly or
laboratory

(Staff of

,universally)
entirely
science and
Senate Comm,
fare, SSth Congress, 1st Session, Proposed
“Shared Time"
1963) p. 1))

secular, such as
-home economics.”

on Labor and Public Wel-

Federal Promotion of
Education (Comm. Print
A's this quotation indicates, shared time

Is nn operation whereby the public school

district mahes available courses in its
general curriculum to both public nnd
nonpublic school students normally on
the premises of tho public school.

"WESTERN REPORTER,
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These rcasdns cvcke the necessity of ap-
plying the rutes of construction (Part I).
As a conseguence, the question before this
Court is whether there is an alternative
constitutional construction to that adopted
in the aforesaid Attorney General's Opin-
ion, which also preserves the purpose of
Proposal C of proscribing parochiaid and,
of course, is consonant with a common
understanding of the language used in
Proposal C. This Court has already con-
sidered a similar problem in Advisory
Opinion re Constitutionality of P.A1970,
No. 100, 334 Mich. 8, ISO N.\V.2d, 265
(1970). This Court there refused to adopt
“a strict 'no benefits, primary or incidental’
rule” and found "no evidence * * *
that the people intended such a rule when
they adopted this (Article 1, Sec. 4) pro-
vision of the Constitution.” The sanme
reasoning is applicable to the terms “sup-
port” in the second, third, fourth and fifth

Shared time lia3 been nn accepted fact
American life more than forty
(Shared Time: |Indirect Aid to
Schools, G5 Mich.L.Rev. 1224

of for

years.
Parochial
[1967?]; W atkins,
tional Sharing, GO Religious
43 [19G5]; Staff of Senate
Labor and Public Welfare, SSth Congress,
Proposed Federal Promotion
Education 1 [Comm.
Dept, of Health,

Experiment in Educa-
Education

Comm, on

1st Session,
of “Shared Timo"
Print 19G3] p.2; U. S.

Education & Welfare, Dual Enrollment
in Public & Non-Public Schools 5
[1965].)

On the basis of historical analysis,

therefore, it would require a strong show-
ing that Proposal C really did intend to
outlaw shared time in the public schools
because that hnd become a long accepted
prnctice over a number of years. (New
258 U .S, 345, 349,

963 [1921];

York Trust v. Eisner,
41 S.Ct. 500, 65 L.Kd.
Wnlz v. Tax Commission of the City of
New York, 397 U.S. 664, 678, 90 S.Ct.
1409, 25 L.Ed.2d 697 [1970].)
The Stipulation of Facts in
indicate that over 15,000 Michigan
participate in

this case
non-

school students

.public
timo programs nt public schools,

shared
about 2,500 at premises leased by public

schools from nonpublic schools, nnd about

800 nt nonpublic schools. (Stipulation of

Facts paragraphs 21, 27 and 28.)

5 —
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-t. 1
prohibitions and "aid or maintain™ in the
first prohibition.

A comparison of the parochiaid act,
which this first prohibition proscribes, and
shared time which this prohibition docs not
proscribe, is illuminating as to the con-
struction of the prohibition.

Parochiaid as authorized by Chapter 2
of P.A.1970, No. 100 provided $22,000,000
of public monies for participating non-
public school units to pay a portion of the
salaries of private lay teachers of secular
nonpublic school courses in the nonpublic
school for nonpublic school student. In
contrast shared time provides public monies
for local public school districts to use to
hire public school teachers to teach public
school courses in public or nonpublic
schools to public or public and nonpublic

school students.

Shared time differs from parochiaid in
three significant respects. First, under
parochiaid the public funds are paid to a
private agency, whereas under shared time
they are paid to a public agency. Second,
parochiaid permitted the private school to
choose and to control a lay teacher where-
as under shared time the public school dis-
trict chooses and controls the teacher.
Thirdly, parochiaid permitted the private
school to choose the subjects to be taught,
so long as they are secular, whereas shared
time means the public school system pre-
scribes the public school subj'ccts. These
differences in control arc legally signifi-

cant.

Obviously, a shared time program of-
fered on the premises of the public school
is under the complete control of the public
school district and is not invalidated by

the first prohibition against aiding a non-

public school since such shared time in-
struction provides only incidental aid, if
any. The second prohibition of Proposal
C precludes public monies to "support the
attendance of any student . . . atany
such nonpublic school." Any support to a
nonpublic school student from a shared
time program at a public school in which

Citeas 185N.W.2J 0

he participates Would be only remotely
incidental to his attendance at the non-
public school and thus net prohibited. The
third prohibition, no public money to em-
ploy anyone at a nonpuMic school, is not
hereinquestion.

J [9] Prohibitions four and five are bas-

particularly on the last portion- of the
second sentence >f the second paragraph

Article 8, See. 2 no public money to
\support the attendance of any student or
the employment of any ptrson at any such
nonpublic school or at any location or in-
stitution where instruction is offered in
fahdle or in part lo such nonpubic school
students.”  (Emphasis added.) The plain
meaning of this language is that when
nonpublic school students go to a public
school, the public school becomes an "in-
stitution where instruction is offered * *
to such nonpublic school students" and
hence ineligible for public monies. This
quoted language contravenes the free exer-
cise of religion guaranteed by the United
States Constitution and is violative of the
equal protection of the laws provisions of
the United States Constitution. (Part

V1)

We hold that portion of the second sen-
tence of Article 8 Sec. 2 hereinafter quoted
unconstitutional, void and unenforceable:
"or at any location or institution where
instruction is offered in whole or in part
to such rionpublic school students.”

[10] We hold, however, that the quoted
portion is severable and capable of being
removed from Article 8 Sec. 2 without
altering the purpose and effect of the bal-
ance of the sentence and section.

X
2. Snared Time—upon leased or other
Premsss,

[11] Premises occupied by lease or
otherwise’for public school purposes under
the authority, control and operation of
the public school system by public school
personnel as a public school open to alt
eligible to attend a public school arc public



| what this Court holds

I ry services is limited to
merated in the Auxiliary

* clause in the Act which
ry services shall include
s as may he determined
"does not give the Icgis-
cck to make any service
ety measure outside the
1 C simply by calling it
ce.

d the prohibition against
25 to support the cmploy-
it nonpublic schools to in-
firemen, nurses, counscl-
rsons engaged in govcrn-
ind general welfare ac-
an . interpretation would
chools outside of the sov-
ir. of the State of Michi-

¢ employment stricture is
cational article of the con-
istrue it to mean employ-
mal purposes only.

2RAL FUNDS
tificd question is as fol

sal C preclude use of fed-
nade available to the State
through Title | of the Ele-
iecondary Education Act of
0 U.S.C. Section 241a et
purpose of providing elc-
condary instruction or edu-
ces to nonpublic school stu-
nonpublic school or at any
n or institution where in-
iffercd in whole or in part
ublic school students?

tsarc made available to local
under Title | of the Federal

IN EE PROPOSAL O

Mich. 23

a— - ip NW2d0

[Elementary and Secondary Education Ac

t\ made available under Title I \va3 described

of 1965 (hereinafter cited as ESEA) to\ as follows:

fund programs of special educational ben-

efits in'the form of services or equipment,
which arc designed to aid educationally de-
prived children.o The grants to a public
school district in conformity to a plan sub-
mitted by the school district to obtain fed-
eral funds arc subject to the requirement

that:

“x * % {0 the extent consistent with
the number of educationally deprived
children in the school district of the local
educational agency who are enrolled in
private elementary and secondary schools,
such agency has made provision for in-
cluding special educational services and
arrangements (such as dual enrollment,
educational radio and television, and mo-
bile educational services and equipment)
in which such children can participate;”
ESEA, See. 205(a) (2), 79 Stat. 30
(1965), 20 U.S.C. 241e(a) (2) (Supp.

1965).

[20] The question is, does the language
of Proposal C which prohibits "public
monies” to "aid” a private school, "sup-
port the attendance” of a student at a
nonpublic school or support the "employ-
ment” of any person at a nonpublic school
encompass the situation where public school
districts make available special educational
services to both public and private school
students under the required conditions of a
federal grant. We hold it docs not. The
adoption of Proposal C does not disallow
a public school district from participation
in any federal program under Title | of
ESEA for aiding elementary and secondary
school children.

Two reasons lead to this conclusion.
First, the nature of the special educational
services are similar to auxiliary services.
The character of the educational programs

"Although available statistics arc far
from complete, it appears that the bulk
of Title I projects involve some type of
non-instructional service, such as re-
medial reading or speech therapy. The
similarity of the projects actually imple-
mented . . . seems to indicate a
belief on the part of educators that the
solution to the problems of educational
deprivation lies in 'compensatory' educa-
tional services, which services offer the
student special instruction in a skill or

| subject, thereby enabling him to proceed

| at the same rate as his peers.” (Com-

| ment, The Elementary and Secondary
Education Act—The Implications of the
Trust Fund Theory for Church-State

1 Questions Raised by Title I, 65 Mich.L.
Rev. 1184, 1187 [1967]) (Footnotes not
shown.)

As this appraisal indicates, these educa-

. tional services arc general health and safe-

ty measures similar in nature to auxiliary
services which we have found to be per-
missible under Proposal C.

[ [21] Second, the federal funds do not
become "public monies” when they arc
transmitted from the Office of Education
in the Department of Health, Education
and Welf; re through the State Board of
Education to the public school district. In-
stead the federal funds arc impressed with
a trust and must be used by state agencies
in accordance with federal guidelines and
for the purposes for which the funds
were granted. Other courts when con-
fronted with' the question of the status of
federal grants in aid of education to the
states have determined that a trust arose
with the federal funds serving as the res
and the state agency, which administers
the program, serving as trustee. Montana
State Federation of Labor v. School Dist.,
7 F.Supp. 82 (D,Mcnt.1934), Ross v. Trus-

0. Elementary & Secondary Education Act, TItl il, 70 Stat. 27 (1005), as nmended, 20 U.S.C.

241a-244.
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tecs of Univ. of Wyomingl 31 Wyo. '164|
228 P. 642 (1924).

The "public monies" phrase of Pro-
posal C, used in the five prohibitions of
the proposal, Ins reference only to state
resources and does not include federal
funds.  Since the federal grants under
Title | do not become public monies of
the state when they come under the ad-
ministrative control of public school hoards,
Proposal C has no effect on them.

VI,

PRIVATE FOSTERHOMES
The fourth certified question asks:

Docs Proposal C preclude direct or
indirect assistance to private institutions
providing educational services to chil-
dren who arc placed there pursuant to

court order?
Answer: No.

[22] Under the probate code a pro-
bate judge is clothed with the authority
to place a minor, that is any child who
has not attained his seventeenth birthday,
in a private fostcrhome. The relevant stat-
utory authority states:

"(The probate court) may enter an or-
der of disposition which shall be appro-
priate for the welfare of said child and
society * * * asfollows:

(d) Place the child in or commit the
child to a private institution or agency
incorporated under the laws of this
state and approved or licensed, by the
estate department of social welfare for
the carc of children of similar age,
sex and characteristics;" (M.C.L.A.

7. M.O.L.A. 712A.25; M.S.A. 27.3178
595.25).

8 M .C.r,,A. See. 712A.18: M .S.A. 27.3178
(598.18).

9. M .C.L.A. See. 712A.2; M .S.A. 27.3178

(598.2).
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712418 [dj; MS.A. 27.3178 [598.-
18],

The private fostcrhome receives county
funds to pay all expenses incurred in car-
ing for a minor placed in the home by court
order.7 Some private fosterhomes provide
educational facilities and instruction for
the minors who reside in the home. Pay-
ments may be made from two funds, cither
lout of the county’s general fund or out
of the county’s child care fund 'estab-
lished under the social services act. These
arrangements raise the question whether
public funds arc paid to "aid or maintain"
a private school in violation of Proposal
C's first prohibition.

The key language of Proposal C is "any
private, denominational or other nonpublic
prc-clcmentary, elementary or secondary
school.” Is a private fostcrhome which
serves primarily.as a home but also as a
school for court appointed juveniles a “non-
public school” for purposes of the amend-
ment?

Both in function and operation, a private
fostcrhome which, in addition to providing
food, shelter and personal carc to its resi-
dents offers incidental educational services

is a special kind of private institution. The ".

minors placed in its care are committed to
the fosterhomc by order of the Probate
Court.8

The minors who are committed arc law-
breakers, victims of intemperate habits or
products of an unsuitable home environ-
ment9 At the time of their commitment
to a private fostcrhome, they arc either in
the custody of the Probate Court or the
Department of Social Welfare.0 The fos-
terhome must file semi-annual progress re-
ports to the Probate Courtit The De-
partment of Social Welfare is responsible

10, M .C.L.A. See. 712A.20; M .S.A. 27.3178

(598.20).

11. M .OX.A. See. 712A.24; M .S.A. 27.3178

(593.21).
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vices in the nonpublic school where the
hiring and control is ill the hands of the
nonpublic school, otherwise known as

"parochiaid." (Part Il)

2. Proposal C has no prohibitory impact
upon shared time instruction wherever
offered provided that the .ultimate and
immediate control of the subject mat-
ter, the personnel and the premises arc
under the public school .system au-
thorities and the courses are open to
all eligible to attend the public school,
or absent such public school standards,
when the shared time instruction is
merely "incidental” or "casual” or non-
instructional in character, subject, of
course, to the issue of religious en-
tanglement. (Question 1; Part IlI)

5 Proposal C docs not prohibit auxiliary
services and drivers training, which
are general health and safety services,
wherever these services are offered
except in those unlikely circumstances
of religious entanglement. (Question
2; Part IV)

4. Proposal C docs not attempt to inter-
fere with the distribution of federal

funds. (ESEA) (Question 3; PartV)

5. Proposal C docs not, in an educational
proposal, intervene to prohibit the op-
eration of a social welfare.institution

. such as a fosterhome. (Question 4;

Part VI)

. Proposal C does not change Michigan's
long-standing policy of tax exemption
for religious, charitable, and educa-
tional institutions. (Question S; Part

.. VII)

»7. Regarding the constitutionality of Pro-
posal C (Questions 6 and 7; Part

VIID:

a. The language "or at any location or(
institution where instruction is of-
fered in whole or in part to such

-- nonpublic school students™ at the
end of the second sentence in Pro-
posal C is unconstitutional, void

185 NORTH WESTERN REPORTER,
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and unenforceable and is severable
and capable of being removed from
Article 8 See. 2 without altering
the purpose and effect of the'bal-
ance of the sentence and section.
(Part 111, Sec. 1)

The remainder of Proposal C's
language by this Court's construc-
tion of Proposal C raises no ques-
tions of unconstitutionality under
the Michigan or the United States
Constitutions.

¢ An interpretation of Proposal C
that nonpublic school children- are
barred from shared time in the pub-
lic schools and from auxiliary ser-
vices and drivers training at pub-
lic and nonpublic schools is un-
constitutional under the United
States Constitution.

The :ore Aanswers to cdriTftett~ques-
tions one through seven will be certified to
the 13th Circuit for disposition of the cause
in accord with this opinion. No costs.

BLACK, SWALINSON, BRENNAN and
T. G. KAVANAGH, )]., concurred with
WILLIAMS, J.

T. M. KAVANAGII, Chief Justice.

For the reasons stated in my separate
opinion in Carman v. Secretary of State
(1971), Mich.; 185 N.W.2d 1, we believe
this case should be dismissed with prej-
udice. However, the majority opinion in

Uara, is for the present at least,
the law in Michigan.

We agree that if Proposal C was proper- .
ly submitted to the People and properly
adopted, the opinion of Justice Williams
correctly interprets our eConstitution as

amended and correctly applies the due
process and equal protection clauses of the

Federal Constitution.
T. G. KAVANAGH, J., concurs.

ADAMS, Justice.

In Carman v. Hare (1971), Mich., 185
N.W.2d 1, this Court decided that the
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used in religious K-12 schools has

persisted for many years. Howev-
er, in most instances, the establishment
clause of the First Amendment to the
Constitution has been interpreted co
prohibit financial support for religious
schools.

In 1965, the U.S. Congress passed leg’
islarion intended to provide full educa-
tional opportunities co economic-\lly-di.v
advantaged children. Tirle 1ofthe Ele-
mentary and Secondary Education Act
0f 1965 provided funds to local schools
for the specific purpose of providing
remedial education, guidance services
and joh counseling.

The city of New York, as well as many
other cities, developed programs that not
only met the needs of public school stu-
dents, hut also provided services to stu-
dents cmollcd ii\ private schools. In
3971, the court developed a three-
pronged test to evaluate whether prac-
ticesofschools and individual laws vio-
lated the First Amendment. The stan-
dard requires that the law has a secular
purpose, neither promotes nor inhibits
religion and avoids excessive govern-
ments! entanglement. 1 have often
looked nt this standard in previous Legal
Fomm articles.

Title I programs provided by many
urban school systems to children in
parochial schools were finally challenged
In Aguilar v. Felton. The question rhe
court considered was whether it was per-
missible fora school system, in this case
the city of New York, to place public
school teachers in private parochial
schools to provide Title | remedial ser-
vices to students. The Supreme Court
found the program created an excessive
entanglementofchurch and state. The
court indicated that remedial services

-|- he debate over public funds being
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FAX

U se

For

could be provided
to a religious
school, but the
services must be
provided at a neu-
tral site. Stricr
guidelines have
since been Creat-
ed which relate to
these programs.
Many school
systems provided
mobile classrooms off campus ro satisfy
the ruling. You may ask, "Why would a
public school system wane to provide
such services to religious schools?" Clear-
ly, the programs helped economically-
disadvantaged children. For large urban
districts, die program provided a signifi-
cantamountoffunding to the districc.

Since 1985, school systems have care-
fully provided appropriate remedial ser-
vices at neutral sites. The common sense
question that has surfaced in the educa-
tional community conccras how a neu-
tral site could really make a difference.
The pctirini erain Agoscini v. Felton
soughr relief from the courts earlier deci-
sion hased on the excessive cost ofcom-
plying with the neutral site provision of
die Arguilar decision.

Can the Supreme Court change its
tnind? Yes, and it did just that in Agosri-
niv. Felton- This past June, the court
asserted that with appropriate safeguards,
providing Title Lprograms on parochial
school grounds wasnot a violarion of the
establishment clause. There was no evi-
dence that public school teachers
attempted ro religiously indoctrinate stu-
denrs or that die programs promoted nr
enhanced religion. The court also deter-
mined the program did not excessively
entangle government, or that public
funds for religious schools were not auto-
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matically inappropriate or invalid.

This case issignificant to educational
leadens for several reasons. It shows hew
important it Is to stay up-to-date on legal
insurers that are dynamic and ever

hanging. It also shows us that die

Supreme Court can change its mind. On
the broader question ofthe separation of
church and srate, it would seem that the
pendulum, constantly moving on such
matters, is swinging toward a more flexi-
ble view concerning public funds being
spent In parochial schools.

Lspoke with Barry Blackwell, federal
programs coordinator for che Sravo
Department of Education, concerning
this case. It is Blackwell’s opinion that,
"The Agostini ease will have a major
irpacc on students in Alabama’s privace
schools. In rhe past, anumber ofschool
systems provided services to private
school students using mobile units. This
finding will allow school systems co pro-
vide belterand more Title I services ata
lower cost. School systems as diverse as
Mabile and Wilcox Counties are likely
to cuke advantage of this decision.”

It is my view that while Alabama has
yet ro take advantage of Title Lfunds for
students in religious schools, we arc like-
ly to see a move in thatdirection. The
Supreme Court, in this case, affirmed its
trend ofmoving toward greater accep-
tance ofallowing the use of public funds
forstudents in private schools. ]
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much effect ns these more mundane pre-
dictors of school success.

Tho picture of Vietnamese "hoat peo-
ple” struggling to give their children an
education and of the children scoring high
on tests as a consequence is one that has
been painted often in anicies critical of
native-born American students. Overall,
though, those who have |mm|%rated from
Southeast Asia don’t reach the national
averageon standardized tests. In fact, says
Kim, “the high school dropout rates for
schools with high concentrations of South-
eastAsians hoveraround 50%.” Southeast
Asians also have lower exrectations of
what their own educational attainments
will be. Some 65% of them think they’ll
cam atleastabachelor's degree, while for
the other Asian groups the figures arc in
the range of 80%-95%. Fully 75% of the
South Asian seniors exgcctto wind tiﬁwith
an advanced degree, 39% saying they'll
geta master’s degree and 37% anticipat-
Ing a Ph.D. or its equivalent.

Kim observes that "the stereot?/pe of
Asian Americans is that of a highly suc-
Assful minority who have made itin Amer-
ican society. Asian American students are
Bolrtrayed as 'whiz kids,"the ‘best and the

rightest,” math and science majors, stu-
dents who pass through our toughest uni-
versities with case.... Contrary to the
stereotype, there are significant differen-
cesamongAsian American seniors in rcrms
of socioeconomic characteristics, parental
expectations and involvement, education-
al valeas, academic achievement, and col-
lege aspirations.” (Another .stereotype that
Kim doesn’t discuss envisions Asians liv-
ing in various urban "Chinatowns" when,
in fact, a majority live in tho suburbs.)

Ifwce putall ot the Asian kids into one
school district, we would characterize it
as an affluent (median income 0f541,251
in 1990, compared to $32,142 overall),
highly educated, suburban system. No won-
der they score well on tests. _

Kim %oes on lomake a different point.
Although the stereotype of Asian students
isa"good" stereotype, it is still a stereo-
type and so prevents us from seeing the
reality. Recall thatDenis Doyle eamedhis
Rotten Apple Award in the Seventh
Bracey Report for cIa|m|n% that it was
"Aslan" kids who were pushing the SAT
math scores up. (Kim’s report can be ob-
tained for $9.50, prepaid, from the Poli-
cy Information Center, Mail Stop Q4-R,
Educational Testing Service, Rosednle
Rd., Princeton, NJ 08541-0001. k
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A Rare Religious Reversal

By PiilinVvV A, Zi

ONGRESS enacted Title I of

the Elementary and Secondary

EducationActof 1965 "to pro-

vide full educational opf)ortu-

nlt% toevery childregardless of
economic background.” UnderTitle I school
districts receive and spend federal funds
for remedial education, guidance, and job
counseling foreligible students. Eligibil-
ity is based on residence in low-income
areas and failing— or being ot risk of fail-
ing— the state’s student performance stan-
dards.

Title I funds arc not limited to eligible
children in public schools; services to el-
igible students in private schools must be
"equitable in comparison to services and
other benefits forpublic school children.”
However, spocinl restrictions do apply, such
as 1) the school district must retain com-
plete control over the funds, 2) the district
mu :tprovide the services through public
emﬂloyees orother persons independent
ofthe private school nnd any religious in-
stitution, and 3) the services must supple-
ment, not supplant, the level of services
provided by the private school and must
be"secular, neutral, and nonideologicnl."

The New York City Board of Education
first applied for Title | funds in 1966 and
has grr_zy)pled eversince with how to pro-
vide Tide I services todie private school stu-
dents, especially those in parochial schools,
within its jurisdiction. Its initial arrange-
ment, which was to transport the children
to public schools for after-school Title |
instruction, was largely unsuccessful; at-
tendance was poor, teachers and children
weretired, and parents were concerned with

PERRYA. Z1RKEL s lacocca Professorof P

Education, Lehigh University, Bcihkhcm, Pii.

safely. The board next tried after-school
instruction on the(j)riyate school campuses,
which alsoyielded mixed results. Then the
board offered Title 1 services on private
school premises during school hours. Un-
derthis arrangement, the Tide | teachers,
who were district employees, received a
detailed setofrules spelling outthe secu-
lar purpose or the program, and a board
field supervisormade unannounced moodi-
ly visits to monitor compliance.

In 1978, six taxpayers from New York
City filed suit in federal court, claiming
that the board’s third arrangement violat-
ed the establishment clause of the First
Amendment. In 1985. afterappeals to and
beyond the Second Circuir, the Supreme
Court issued a 5-4 decision in Aguilarv.
Feltnfinding the board’s program to be
unconstitutional because ofan "excessive
entanglement of church and state in the
administration of I'll[e 1] benefits." On
remand, the federal district court perma-
nently enjoined the board from offering
Title I instruction nnd counseling services
provided by public school personnel "on
the1promises of sectarian schools.”

_ heboardthenarran%_edforTltIe_Iser-
vices to be offered at public school sites, at
leased neutral sites, in mabile units parked
near sectarian schools, or by meansofcom-
puter-assisted instruction (CAI) on the
premises of sectarian schools. The costs
ofcomgllancewerem nificant. Since the
1986-87 school year, tho board has spent
over S100 million prqvidin%CAT, leasing
sites and mobile units, and transporting
students.

In October and December 1995, the
board and a group of parents of eligible
arochial school students filed morions in
the district court seeking relief from the



permanentinjunction undcrA% liVIjr. The
districtcourtrecognized that the plaintiffs
were seeking a procedurnlly sound velti-
cle to get the issue back before the Su-
preme Court, and il denied die motions.
On appeal, the Second Circuit affirmed.
On 23 June 1997, the Supreme Court
voted 5*4 in Agostiniv, to reverse
AhiICrejecting two of the three
grounds nrgucd by the plaintiffs — the
costs of compliance and the dicta of five
ofthejustices in favorofreconsidering or
overrullngAngar*— the majority deci-
sionrelied on the significantcliangein the
legal landscape represented by the Court’s
establishment clause decisions since AQUi-
lar. More specifically, the majority con-
cluded that more, recent rulings have so

undermined Aguilar and_its companjon

case, strict of Gand Repics v.

DEiI*that they arc no longer good law,
First,in v. Gadira Foathills

Sthool Disndt in WhICh the Court held
thatprowdmgnnlntcrprcterforadeafstu
denton the premises of a sectarian school
did not violate the establishment clause,
the Court refused to accept the assump-
tion thatthe placementof public employ-
ees on parochial school grounds inevi-
tably results in state-sponsored religious
mdocttera ion or constitutes adsyrln olic
union between %ove nmentan re |g|on

Second in

ﬂ'BBI n which

the Couix held that the establishment clause
did notbara state from issuing a vocation-
al tuition grant to a blind person for relig-
lous education, (he Court invalidated the
assumption t thatan and all public aid that
directly aids the educational function of
religious schools impermissibly finances
rehglous indoctrination,
inally, Zdorestalso undid the "exces-
sweentanglement argument, which was
an essential assumption underlying the

Ag.lla'fmdm? The Court’ logic'in

tifiwas as follows: "Since we have aban-
doned the assumption that properly in-
structed public employees will fail lo dis-
charge thcirduties faithfully, we must al-
so discard the assumption that pervasive
monitoring ofTitle | teachers |sreaIU|red "
In thus overruling both Aguillar and
Bdllas inconsistent with "our current un-
derstanding of the Establishment Clause,"
the majority of the Court expressly held
that"a federally funded program provid-
ing supplemental, remedial instruction to
disadvantaged children on a neutral hasis
isnot [unconstitutional],. .whensuchin-

struction is %lven on the premises of sec-
tarian schools by governmentemployees
pursuant to a program containing safe-
guards such as those present heTe.”

The four dissenters took issue on both
substantive and procedural grounds. Sub-
stantively, they criticized the majarity for
%ﬂgeratmgthemeanmgof larand

while igngring the limited scope of
Zdorestand thus repudiating the
long-sumding principles against dircctand
substantial subsidization. Procedurally, they
interpreted the applicable federal rules as
requiring deferral of reconsidering Agul-
laruntil'a fhmre case.

HE FINDING in Agostinirepre-
sentsoneofthe Supreme Court's
rare reversals.7It was all the more
| unusual because it happened with-
in the confines of the same case. It reveals
die importance of the membership of the
Court, which reflects ihcintcractiou ofin-
dividual and societal values and which is
particularly crucial for church/stale issues.*
As illustrated by the change in votes from
5-4 against to 5-4 for, itwas a close call,
but the current bent on the Court is toward
lowering the metaphorical wall of sepa-
ration in establishment clause cases. Fac-
tual variations can be significant, howev-
er. Thus die U.S. Department of Education
Da- has already issued guidelines o s read
the “safeguards” referenced in |n|
The most proximate legal |ssue in the
schools, which concerns the provision of
services to special education students in
parochial schools, is now somewhat clear-
er; Ini seems to suggest that doing
s0 on the premises ofparochial schools is
constitutionally permissible. But the new
amendments to die Individuals with Dis-
abilities Education Act appear to effec-
tively eliminate the individual statutory en-
tidcmenr.1t

Moreover, Agojfmi does notnecessar-
ily chan% the Ie?al landscape in states,
such as Washington, that have a Iugher
church/stare bareier in their state consti-
tutions than that of the First Amendment
establishment clause.”

In any event, one can safely predict more
church/state litigation, with results dial de-
fysafe predictions. School officials, with-
out the aid of state- sPonsored prayers, can
only continue trying odlscI|a|ge |C|rF|rst
Amendment duties "in good faith."
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EDUCATION LAW *1997 SUPPLEMENT

This case pertains to Chapter 2, The Church-State Distinction.

AGOSTINIv. FELTON

05 U.S.L.W. 3605 (1937).

NATURE OF CASE: Appeal of decision af-
firming the denial of a motion seeking relief
from a permanent injunction (barring a
school board from sending public school
teachersinto parochial schoolsto provide re*
(rjned|)al education to disadvantaged chil-
ren).

GENERAL RULE OF LAW: Under certain
circumstances, public school teachers may
provide remedial education to parochial stu-
dents on parochial school grounds without
violating the Establishment Clause of the
FirstAmendment.

PROCEDURE SUMMARY:

Plaintiffs: Tho Now York C|t?/ Board of Educa-
tion (headed by its Chancellor, Betty-Louisc
Felton), and parents (P) of disadvantaged paro-
chial school students. o _
Defendants: Rachel Agostini (D) and five other
federal taxpayers. o _ o
U.S.District Court Decision: Denied plaintiffs’
request for relief from injunction issued ina quitar
v.Felton.

Second Circuit Court of Appeals Decision:
Affirmed denial of relief,

FACTS: The Board of Education of the City of
New York (P), a local educational agency éL A)
under Title | of the federal Elementary ana Sec-
ondary Education Act of 1965 (the Act), 20 U.S.C.,
88 6301 et seq., hns been required to provide “full
educational opportunity”to every school-age child,
regardless of his or her economic hackground, un-
dertho terms of the Act. Title | channeled federal
funds, through the states, to LEAs, which in turn
used the funds tc provide remedial education,
%mdance, and job counseling to eligible children.

he intended gonl was that of assisting these chil-
greg in meeting state student performance stan-
ards.

LEAs were not prohibited from providing services
to children enrolled in private schools within its
jurisdiction; however, the provision of services un-
der such circumstances was subject to several re-
strictions.  Services were required to be provided
on a per-pupil, rather than schoolwide, basis. Ad-

education law

d|t|onaII9/, the services were required to be "secu-
lar, neufral and nonideological in nature,” and to
be provided through public employees or others
who were independent of private schools/religious
Institutions. mallr, each LEA was required to
retain complete control over funds as well as title
to all educational materials.

Within the jurisdiction ofthe NYC Board of Edu-
cation (the_B_oardf), 10% of the total number of
students eligible for services under the Act wont
to private schools; 90% of those private schools
were secular in nature. _O_nqmally the Board ar-
ranged to bus Title |-e|IPIbe students to public
schools for after-school remedial education.
When that program failed for Io%|st|cal reasons,
the Beard then moved the after-school instruction
directly onto private school campuses. The reme-
dial instructors were all public employees, as con-
templated by tho Act, and were specifically ad-
monished not to introduce any religious matter
into their teaching or become involved in any way
with the religious activities of the private schools.

In 1978, six federal taxpayers (P) sued the Board
in federal district court, asserting that tho
Board’s Title | program violated the Establish-
ment Clause of the First Amendment to the U.S.
Constitution. They sought an injunction prohibit-
ing the Board from pursuing its remedial educa-
tion plan (placing public employees in private re-
ligious schools).

The district court permitted tho parents of sev-
eral Title I-eligible parochial students to join the
Board as defendants in the lawsuit and thereafter
denied the glamnffs’_ request for an injunction.
The federal Second Circuit Court of Appeals over-
turned the district court’s decision.

The U.S. Supreme_Court, INAguilarv.Felton, 473
U.S, 402, 413, affirmed the federal apg%e_llate (cir-
cuit) court, holding that the Board’s Title I pro-
gram necessitated an “excessive entanglement of
church and state in the administration of LTltIe N
benefits." 473 U.S., nt 414. The Court then re-
manded the case to the district court, which
Promptly enjoined the Board from u_sm(? public
unds for any program that authorized public

aeasenote course outline
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school teachers nnd counselors to provide services
on the premises ofsectarian schools.

In response to the injunction, the Board modified its
program so that it could continue lo serve Title |-
eligible private school students. It once again pro-
vided instruction at public schools las it had origi-
nally but uns_uccessfully(} as well as at leased sites
and in vans it converted into classrooms in the vi-
cinity of the sectarian schools. Computer-aided in-
struction was offered on private school premises
since th|s_pr0|gram did notrequire public employees
to be physically present at the sites.

Between the 1986-87 and 1993-94 school years, the
Board spent approximately $93 million complying
with the Act, as modified 'under tho injunction is-
sued in aguitar V. Fetton. These funds were de-
ducted from the entire grant of money available un-
der Title I of the Act, before any of it was passed on
to Title I-eligible students throughout the United
States. Thea guirar costs thus reduced the amount
of funds provided to all LEAs for remedial educa-
tion. In plain terms, 20,000 disadvantaged children
from New York City, and 183,000 such children na-
tionwide, experienced a decline in Title | services.

In late 1995, the Board and a new ([;roup of parents
of disadvantaged parochial school students (P) filed
a motion in federal district court_s_eekm([} relief from
the Supreme Court’sa guitar decision, claiming that
the Court's decisional law had changed to the point
that what once had been determined to be illegal
was now legal. Both the district court and the Sec-
ond Circuit Court of Appeals, while reco%mzm_g that
Establishment Clause decisional law had indeed
changed over the years, nevertheless upheld the de-
nial of the motion for relief.

ISSUE: s the aguirar decision, which held that
permitting public school teachers to provide reme-
dial education to disadvantaged parochial school
children, on the grounds of thelr private schools has
the |m#)r0 er, effect of advancing a religion with
public funas, still valid law?

HOLDING AND DECISION: No. Thea guitar de-
cision in no longer valid law. Permitting public
school teachers to ﬁ_rowde remedial education to dis-
advantaged parochial school children in tho case's
contextisno Ion(i_er_soen to have the improper effect
ofadvancing a religion.

casenote course

FAX NO.

EDUCATION LAW <1997 SUPPLEMENT

Implicit in the decision to overturn aguitar Ore

the following points:

1. The general principles used to evaluate
whether government aid violates the Establish*
ment Clause have not changed since a guitar Was
decided. The Court continues to ask whether the
government acted with the purPose of advancing
or inhibiting religion, just as it continues to ex-
plore whether %Qv_e_rnment aid has the "effect” of
advancing or inhibiting religion,

2. However, what nas changed is thB Court's
understanding of the criteria used in assessing
whether government aid to reI|g||_o_n has an imper-
missible effect of advancing religion. Cases dc-
tided by the Court aftera guitar Nave modified ils
approach to assessing establishment cases in two
significant respects:

a.  First, the presumption, (developed in
Ball and meek) that placement of public employ-
ees on parochial s_choolqurounds “inevitably results
in the impermissible effect of state-sponsored in-
doctrination [of a religion" is abandoned. Put
another way, no longer will it be presumed that
any public emplor_ee who works on the premises of
a religious school inculcates religion in his or her
work.” Here, the Court cites the zobrest v.
Catalina Foothills SchoolD istrict CASE for its hold-
ng “‘expressly disavowing tho notion that 'tho Es-
tablishment Clause [Ial_d? down [anl absolute har
to the placing ofa public employee in a sectarian
school.” ” Agostini, 1. u.s. —, 117 S.Ct.
1997, 2010 (1997), citing zobrest, 509 U.S. 1, 13.
In zobrest, the Court refused to presume that a
Bubhcly employed interpreter for the deaf would
pe pressured by pervasively parochial surround-
ings to inculcate religion by“adding to or subtract-
ing from the lectures being translated, Instead, it
decided that in tho abccnco ofovidenco to tho con-
trary, the interpreter would dutifully dlscharge
his or her duties as a full-time public employee by
accurately translating what was said,

b.
(asitwasineai) thatall government aid that di-
rectly aids the educational function of religious
schools is invalid. Specifically relying on its 1986
holdlng IN W itters o. W ashington Dept, of Servs.
tor s1ind, 474 U.S. 481, in which the Establish-
ment Clause was found not to bar a state from is-
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S-4

suing a vocational tuition grant to a blind person
who wished to use her grant to attend a Christian
college, where tho tuition grants in question were
"made available generally without regard to the
scctarion-nonsectarian or public-nonpublic nature
ofthe institution benefited" (Witters, 474 U.S. 481,
487 (1986)), the Supreme Court reasoned that the
Title | funding that ‘“benefited” the parochial
schools in Agostini must be viewed in the same
light — i.e., that the funding was an incidental
benefit to parochial schools that came about only
because disadvantaged students happened to af-
tend parochial schools within the Board’s_lj_urlsdlc-
tion, just as funding indirectly benefiting tho
Christian college at issue in Witters came about
merely because a recipient of the funding wished
to attend that particular college. In each case, the
indirect funding benefit to parochial institutions
came apout through the ‘g_enumely independent"
and private choicos of individuals. (Remember,
none of the Title | funds at issue in Agostini were
disbursed directly to parochial schools.)

FAX NO.

cooperation between the Board and parochial
schools, and (3) potentially increased the risk of
political divisiveness. Under the current under-
standing of the Establishment Clause, the lost two
considerations do not, by themselves, create on
“excessive” entanglement anymore, given that the

are present wherever Title | services m_aY be of-
fered, in hoth parochial and non-parochin] school
settings. The assumption underlying the firot con-
sideration has been undermined; after zovrest, the
Court will no longer presume that public employ-
ees will inculcate religion simply because they hap-
pen to be in a sectarian environment.

COMMENT: The Court summarized its majority
decision with the following: “Wc therefore  hold
that a federally funded program providing supple-
mental, remedial instruction to disadvantaged
children on a neutral basis is notinvalid under the
Establishment Clause when such instruction is
given on the premises of sectarian schools by gov-
ernment employees pursuant to a program con-
talnln% safequards such as those Bresent hero.”

¢ Asido from looking at the criteria byU. 117 §.Ct. 1997, 201631 97). This de-
which an aid program identifies its beneficiaries ~cision has already been applnudcd by those com-
[ mentators who decried the fact that the a guitar in-

for purposes of determining whether the state is
responsible for subsidizing religion, it is also nec-
essary to look at whether the criteria by which a
program identifies its beneficiaries creates a fi-
nancial incentive to undertake rel|9|ous indoctri-
nation.  U.S 117 S.Ct. 1997, 2014 (1997).
Such an incentive cannot bo present if aid ia alio
cated on the basis of neutral, secular criteria that
neither favor nor disfavor reI|P|on, and is made
available to r_ellgglous and secular beneficiaries on
a nondi3criminato.y basis, 1q. Apf)lymg such rea-
soning to the NYC Board’s Title | program, it is
apparent that remedial services to disadvantaged
students arc ollocated on the basis of criteria that
neither favor nor disfavor religion. All children
who meet the program’s eligibility requirements
may avail themselves of services, no matter where
they go to school or what their religious beliefs

may be.

3. Finally, aguitar’s conclusion that the NYC
Title | program resulted in an excessive entangle-
ment between church and state is no longer valid
law. Thea guirar court had specifically noted that
the NYC program (L) required pervasive monitor-
ing by public em,o_lqyees to insure no %ov_er_nmen_tal
inculcation of religion, (2) required administrative

education

junction had essentially forced the Board to spend
ulpwards of $100 million to rent vans for use as
classrooms — merely to avoid the appearance of
ublic teachers setting foot in religious schools.
thers who believe in the strict separation of
church and state have yet to went;h_m, but it is
likely that a few, at least, will see this decision as
erodlng the principle underlying the Establish-
ment Clause i)_rqh|b|t|ngthe_government_from es-
tabllshln% a religion) while %lvmg_only a minor nod
to those favoring the Free Exercise Clause &guar-
anteeing the frco exercise of religion to all). Query
whether the two clauses are necessarily at odds

with one another.

School administrators will see the decision as ben-
oficial. but it remains to be seen — and given the
somewhat confusing nliiura of this og;mon,_c_er-
tainly cannot be predicted — whether this decision
signals a continuing relaxation of strict Establish-
ment Clause criteria.

law «casenofe course outline

P. 07/09





