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FI1SCAL NOTE

STATE OF ALASKA BILL NO. HB 387
2000 LEGISLATIVE SESSION

Revision Dale/Time (Note il correction) Dept. Affected All

Title ‘An Act prohibiting governmental entities, BRU

including .... from restricting a person's free exercise of religion.* Component

Sponsor Representative Croft

Requester House Community and Regional Affairs Component No.
Expenditures/Revenues (Thousands of Dollars)

Note: Amounts do not include inflation unless otherwise noted below.

OPERATING EXPENDITURES FY 2001 FY 2002 FY 2003 FY 2004 FY 2005 FY 2006
Personal Services

Travel

Contractual

Supplies

Equipment

Land & Structures
Grants & Claims
Miscellaneous

TOTAL OPERATING

CAPITAL EXPENDITURES

CHANGE IN REVENUES ( ) | I | | f

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1037 GF/Mental Health
Other (Specify Type)
TOTAL

Estimate of any current year (FY2000) cost:

POSITIONS
Full-time
Parl-time
Temporary

ANALYSIS:  (Attach a separate page il necessary)
HB 387 prohibits a school board or school district, a municipality, or a state agency from restricting a
person”s free exercise of religion unless the restriction is in the form of a rule of general gplicability
and does not intentionally discriminate against religion or among religions, and application of the
restriction to the person is essential to further a compelling government interest and is iPc least
restrictive means ol furthering that compel ling government interest, The hill further allows a person
bring a avil action against a school board or school district, a municipality, or a state agency for
violating this section. The court may grant a declaratory judgment, an injunction, or damages.

Under existing law, individuals can and do sue the State of Alaska claiming their right to free exercise
ol religion has been infringed. ,H\Eivever, they cannot seek damages from the state and

Prepared by: Joan M. KassopAVTL-.-? I\ gQ T C Phone 465-5370
Division Attorney General'suffice / \ Dale/Time ~3/1/00, 3:13 PfvT
Approveld By ommi¢sdndwd fo/ ANy~ Broes Ni. BolelRB. Attorney General Date 3/1/00

Agency U Department of Law
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FISCAL NOTE

STATE OF ALASKA BILL NO. HB 387

2000 LEGISLATIVE SESSION

ANALYSIS CONTINUATION
have only limited ability to get damages from state officials under federal law. This billwould create a
new cul action for damages.

Providing for an award of damages may encourage more litiggim in thisarea. At a minimum, wll
make suits more time consuming and complicated, as the damages will have to be evaluated. The more
significant fiscal impact, however, would be the damages themselves, should a plaintaff prevail. What
the actual amount might be, or which agencies might be sued, cannot be predicted.
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NORTHWEST
RELIGIOUS LIBERTY ASSOCIATION

NRLA
Fay March 2, 2000
Vi jrman Alaska State Legislature
%ﬁﬁ% House Commun?ty and Regional Affairs Committee
@i}r}e/wwm Re: HB 387 -The Alaska Religious Freedom ProtectionAct
RS Honorable Chairman and Committee Members,
Go ions _ We stron?IY support House Bill 387 for several reasons. First, we are
mindful of the fact that the Supreme Court's decision in Sherbert v. Vemer (1C63)

specifically involved a Seventh-day Adventist church member vtfio had been

discriminated against at her place of employment on the basis of her firmly held

| beliefs. We take special interest in the fact that it was in this particular case that the
high court ruled that the state's interest in den¥|ng unemployment benefits - merely
because Mrs. Sherbert would not make herselt available for work on Saturday (her
Sabbath) as required by the state's unemployment compensation law - was
insufficiently compelling to warrant an infringement upon this most fundamental right:
the free exercise of religion.

o
7/

LEGAL RATIONALE

Second, Representatives Croft, Dyson, Coghill and Halcro's efforts to restore
the "compelling state interest” and ‘least restrictive means " tests as established in
Sherbert v, Vernor (1963) and Wisconsin v. Yoder (1972), respectively, could not
come at a bettertime. Such a provision will effectively restore an individual's ngzht to
free exercise of their religious convictions at the “state level, and prevent the
unnecessary discrimination that occurs on a daily basis in the public sector,
gartmularly in the workplace.  As Justice Sandra Day O'Connor stated in the

upreme Court's Decision in Employment Division of Oregon v. Smith, the court
made a critical mistake wtien they failed to offer "convincing” evidence "to depart
from the settled First Amendmentjurisprudence." This fundamental departure allows
states to 1) "make criminal an individual's religiously motivated conduct” in a way that
burdens [an] individual's free exercise of religion"; 2) puts at a clear disadvantage
minority religions and religious practices when leaving -accommaodation to the political
process; and 3) enables government to ignore religious claims altogether, if It suits
them, without offering any compelling justification to suPport their actions (494 U.S.
872 at 897, 902). However, as Justice O'Connor reiterated in Smith,

The essence of a free exercise claim is relief from a burden imposed by
gpvernment on religious practice or beliefs, whether the burden is imposed
directly through laws that prohibit or compel specific religious practices, or
indirectly through laws that, in effect, make abandonment of one's own
religion or conformity to the reILglous beliefs of others the price of an equal
place in the civil community (41 ¢U.S. 872 at 897).

Support Letters and Articles



HISTORICAL RATIONAL

~Third, to place on the shoulders of government the burden to prove a
compelling interest in order to Protect the greater, or common good, is to place an
individual’s claim to religious freedom in"its rightful place. America's founders,
namely Thomas Jefferson and James Madison, believed that the free exercise of
rell?lon was the most ‘liberal" of all the rights Americans could daim, the one right
that placed the greatest st in the caﬁadty of private choice, and the one least
dependent on positive law.  In_other words, a n,ght that was considered
"unalienable.” Agam, as Justice O'Connor stated in Smith, 'The First Amendment
was enacted predsely to protect the rghts of those whose religious practices are not
shared by the majority" (493 U.S. 872 at 902). We believe that HB 387 will restore
this historical intent at the state level.

If I can be of further assistance, please do not hesitate to contact me.

Sincerely,

JoseRh L. Story, Government Relations Representative
Northwest Religious Liberty Association



Home School
Legal D efense
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EEEEEEEEE (DC. VVA) Attorney (VA)
.M ichael Smith,Esq,. David E.Gordon .Esq,
Vicr President (CA. DC. VA) Litigation Counsel (VA, TM. DC)
Christopher J. Kjucka. Esq, Scori A. W oodruff.Esq,
Senior Counse 1 (V/d Attorney (VA MO)
DrWITT T. Black, 111 Esq. Bradley P. icoh .Esq
Senior CouNsri (AR. SC. DC) Attorney (PAMD. DC)

To: Members of the Alaska House Community and Regional Affairs Committee
From: Chris Klicka

Date: February 29,2000
Re: House Bill 387, The Alaska Religious Freedom Protection Act
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Is there aproblem with the lack ofdefinitionfor “feligious belief 7 For example, what ifa
group got together (such as a Satanicgroup) and said itwas a “religiousgroup”and wanted to
meet ina high school gym, but did inappropriate things? Under this law, wou ld the school
have to leteveryone (including thisgroup) meet inthegym, or letno one do 1t? Wou ld schools
that al low Fel lowship of Christian Athletes or Young Life tomeet in thegym also beforced to
leteveryone else in (orno one)?

The first issue isthe concern over the absence of a definition of religious belief.

There isa large tody of case law relating to the definition of “feligion.” *(For a good summary of
the case law see Carl H. Esbeck, A Restatement ofthe Supreme CourtSLaw ofReligious
Freedom: Coherence, Conflict, or Chaos?, 70 Notre Dame L. Rev. 581,609-612 (1995)). For
example, in U.S. v. Seeger, 380 U.S. 163, 176 (1965), the U.S. Supreme Court defined religious
beliefas “Sincere and meaningful beliefwhich occupies in the life of itspossessor a place
parallel to that filledby God.”~

The drafters of the 1993 federal RFRA . considered defining “feligion” but decided against it
primarily because the U.S. Supreme Court had already done so. Since the U.S. Supreme Court
has defined religious beliefin dozens of cases with sufficient clarity, itisnot necessary to define

itinastate RFRA.
Secondly, a response to the school hypothetical:

The hypothetical Satanistswho are denied access to a school could make claims under the Free
Speech Clause, the Free Exercise Clause, and the Equal Access Act. Their case would likely be
considered under the Equal Access Act and the FirstAmendment 3 Free Speech Clause — not
free exercise law. Under the Equal Access Act (effective since 1984), ifa school letsone
noncurriculum group meet, itmust letall noncurriculum groups meet. When Congress was
considering the Equal Access Act, people were concerned that itwould lead t an explosion of
Satanists, Nazis, and hate groups wanting to meet and organize in schools; however, this
“éxplosion”has not occurred.

Under the Free Speech Clause of the First Amendment, religious expression receives the same
level of protection as nonrcligious expression. See, e.g., Kunz v. New York, 340 U.S. 290 (1951)
(meeting permit). Free speech rights arc essentially a ceiling on free exercise rights. The standard
of review for free speech cases is the “Compelling interest test” Yiving individuals who exercise
their right to free speech the highest level of protection. See Heffron v. Int7 Society ofKrishna
Consciousness, 452 U.S. 640,652-53 (1981) (solicitation on state fair grounds).

Thus, once the school lets the Fellowship of Christian Athletes meet after hours, ttmust let in
other groups. This is the case regardless of the standard of free exercise law. The school cannot
discriminate among groups except to the extent itneeds to regulate disruptive speech. See, e.g.,
Tinker v. Des Moines, 393 U.S. 503 (1969).
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In state offices, 1faperson, because ofa religious kelief, wanted to have something distasteful
on hisdesk, could hissupervisor- under this law— askfor itto be removed?
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CENTER FOR LAW AND RELIGIOUS FREEDOM

4208 Evergreen Lane, Suite 222
Annandale, VA 22003
Phone (]703) 642-1070

FAX (703) 642-1075
TRANSMITTAL MEMORANDUM
DATE Februery 20,2000
10 Representative Jonn Harris
FAX 907 465 319
FROM Bettyr. Dinkum
RE Alaska Religious Freedom Protection Act

Total Number ofPages (including this cover sheet): 8
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From Betty L Dunkum, Esq T

Date:  February 29,2000

Re: Religious Freedom Statute For Alaska
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Because ARFPA requires that the "application of the restriction to the person is essential
to further a compelling governmental interest”, courts could require the government to prove that
there is a compelling interest in requiring the specific landlord or employer to comply with the
civil rights law. See, eg., Desilets, 636 N.E.2d at 238 (the issue is "whether the record
establishes that the Commonweal th has or does not have an important governmental interest that
is sufficiently compelling that the granting of an exemption to people in the position of the
defendants would unduly hinder that goal'"); French,460 N.W.2d at 9 (“French must be granted
an exemption . . .unless the state can demonstrate compelling and overriding state interest, not
only in the state™s general statutory purpose, but in refusing to grant an exemption to French.").
However, the majority of courts have considered simply whether the government had a
compelling interest in enforcing the law at issue.

When a state or municipality chooses to target and prohibit a specific form of
discrimination, presumably it does so because it believes that there is a serious problem. See
EEQC v. Pacific Press Publishing Ass*n, 676 F.2d 1272, 1280 (9th Cir. 1982) (“'By enacting
Title VII, Congress clearly targeted the elimination of all forms of discrimination as a “highest
priority.”"). Courts have sometimes found that legislative determination alone, however, is not
always dispositive of whether the state™s interest is compelling. See Gay Rights Coalition, 536
A_2d at 33 ("While not lightly to be disregarded, the Council"s strong feelings do not resolve the
issue whether its ban on sexual orientation discrimination represents a compelling governmental
interest.™); Desilets, 636 N.E.2d at 240 (“'we are unwilling to conclude that simple enactment of
the prohibition against discrimination based on marital status establishes that the state has" a
compelling interest in ending marital status discrimination in housing).

To the extent that other state or municipal laws or policies discriminate against the class,
courts are sometimes less likely to find that the governmental interest in ending discrimination
against that class is compelling. Thus, in some states, anti-fomication or sodomy statutes have
provided additional support for concluding that there is no compelling governmental interest in
protecting against discrimination based on marital status or sexual orientation. See, eg., Thomas,
165 F. 3d at 716-17 (citing state statutes providing less favorable benefits to unmarried couples
than to married couples); French, 460 N.W.2d at 10 (plurality op.) (“'How can there be a
compelling slate interest in promoting fornication when there is a state statute on the books
prohibiting it?"); Desilets, 636 N.E.2d at 240 (the existence of a criminal statute against
fornication ''suggests some diminution™ in the state™s interest). On the other hand, the Alaska
Supreme Court in Swanner noted that differential treatment of married and unmarried people in
areas other than housing does not prove that the state views marital status discrimination in
housing as insignificant.

Courts have taken different positions on defining the scope of the governmental interest
at stake in prohibiting discrimination. Defining the governmental interest broadly, the Swanner
court had no difficulty in concluding that the state™s "interest in preventing discrimination based
on irrelevant characteristics" is compelling. Swanner, 874 P.2d at 282-83. "The government
views acts of discrimination as independent social evils even if the prospective tenants ultimately
find housing. Allowing housing discrimination that degrade, idividuals, affronts human dignity,
and limits one"s opportunities results in harming the government®s transactional interest in
preventing such discrimination.” hi.; accord Gay Rights Coalition, 536 A.2d at 37 (*The
compelling interests ... that any state has in eradicating discrimination against the homoscxually
or bisexually oriented include the fostering of individual dignity, the creation of a climate and
environment in which each individual can utilize his or her potential to contribute to and benefit



from socr . and equal protection of the life, Irberty and property that the Founding Fathers

uaran X
! o rasfi\I el\/I usetts Suprene Co lelsrnsr ted ona.muchm re narrnw
deadrrlnr%In rnme |n er notr dqr%era ob ective of e mrnt fIng

OP |ns ca alone pro dea ate Int res tha Justr e
sre rcrse o Ir're
narrow real

|s must
0 Isist {
ac usetts emonstrae ompelling Interest |n |nat|on ISCrminat on
a alnst an unmarrie mananci unma(r]ne WWOMA) o ave dsexua e atrons Ip
and vvrs 0 ent accommoaiations to whic The ol rig tsstatutefVh

Dvaﬁggleynrformly Applied Anti-Discrimination Laws the Least Restrictive  Means

The fourth of the ARFPA test Is whether the haIIen ed state or local I uses&hré

ast restrictive achreve the overnme £ com rnt rest \lera courts
om ap% rsc lon avvsr ctrve ans av
%J,grmﬂr emoseetrvet esate rcmat
Criminat onr 0 ro scnmrna on: these [aws (o exact u
enarro o ess "restricove a ernatrv
2d a |stnct o as OVerTI n |nterest n ra se onentatron
drscr atro |t |s er 0 conv rted rmas raru 0
eq rs i ue an bene érd th?
a overr n co a cn |nat|on x race
aius, or re a a rus ra r%rs I essrn as ee an nce
ﬁ ous couId SCI1 nae aoainst pro
ver ac use eman P UES on en It
vernmen ove rmrtyo en orc 8 tute t
|scr|m|nat|0

ast%st%% \f\”I:]tS ns actrca and iclent operation 0 ant

ersosusn re Us liberty defense to a civil Ji hscIarmh earuedthatunrform
%rvs bethe east restrict n/g rvﬁ rIghts Statute In

|ca Ion o oVl
%ar& 8 on(sarns exgmptrons cap rer 10US or anrzatrons and sma\ ords re mplovers.
0S8 gefencants have, arqu o?g ata ests |ve srs available, namely, n)é

exemmron 0 OFIS V\/ﬂO srncere re 10US [( ggﬁ%g One court OU
S0 te saes IﬂthESt some a v\ea Use 1ne satut&onerm\rtg

|sc |na on rer sor%a on In ea 58 [0
anrza o 2 il
n crt State's " uncerenio rcement 0 |ts u

If%p rest In era |ca
iTBI’I Stat(ls dliS nmr IOﬂ as EX ressed I statuto exe EJIIL| ousrn
aW, as evidence that t eséates Inte

ano her court ecogDie hat vrhi n0t8\9gr] Its peem ons re i0ug
cor dri |ons W o 0Ls tﬁrefs shallﬁaea na% 0ceUpgtiona quas‘l {\’u

or\]/errrern tées Sdpeomrrt:sa(r) noe :uont ants 't skcaseic e
emselves to andards tﬁ erslar ne himar orp tﬁeb oaty

dimingi trn i déeﬁssckdh?n% Ion %&?terﬁse splrt on lhow o appf0




restr che of the strict scrutrng test IS partrcularly Important when most state

5'?%' A avvs aVe NUIMErous £xe
Ocﬂrna %M Int ou rno [ Intr ctron o hr m%a{é)er vrecon ur, vvrth tra
N eradl

esare I CONCeIms, an other crvr righ
ous oups i een where a firm_nafiona oI atin certarn
mrna jon could e shown, Suc ascassrfrcatrons race SeX, COUrtS n}ac
a slch @ ¢o [ﬁrgl Ing gt%vernmen al rgt esé couI achreve without pronmiting t
d gﬁg Inatory conaict “of the particular Iming a religious exemption o &civi
IV, CONCLUSION AND SUGGESTED AMENDMENTS

The AlcCLU urges the Com rttee as It Ad esses the problem of rncreas ro ectr

for relig| ouse rcrse é]arns neutra st e ayolg. unrneatrona
enforc en Of Stat avil 1gnts ou care CH oca? rﬂgusl

statlte co dgovreaneweer? enseaarnsr Cl Ingeé

[S01S decervet east Protect ronr Fcourtsa]n era g[o
dersnveonéngrtteses rcrr anﬁ nre é%\js rs ation without ensuring thet it wil not
d ﬂrg%&(f_ Ire ore aro 565 1 % OWny three amendments to_clarify the intent of
the bill and to protect religious Treedom at the same time as It protects civil ights.

%]clarr . Subsect] ron throu hou HB 387 We su s re hras to read,
1S Section. cto esh N o eI lon.or t0
aut honzet e infr ge nt of t so ot er (50N reIr rous
exe on {04 aa ne ra Ia of nera

dab or el rnlI %103, cr action rcrrmrngl prosecutron under a
e a state, or local civi ng tslaw

Ihe SpOpSOr . has stateu that his ipt ent 0 pr ven one e rson’s free exetr]crse of relj ron
rom. n rn 0 ano 50N, (e Ik, ev one has the nl
ractrce on re - exempt &(v% |ja t bur enh S/her re 10US EXEICISe,
& rng rﬁgﬁ se rs edr ?rr?&%)g LU agrees wit thrs assértion, and vvefeel
0 cre or 3 ample where we su urt ARFPA eqr the
Iooedrnoacase rY%rShEM rmc%f) II (v)gr onr rous roundstot teo
n??/ Pnfther BCRaS askalb urr S an autop
lrr Kn ents In t rng:%e
rnacor ance With the rr al %SBHe ven
not resen ed vr/h lp ug f s SUC it ox Judr
roess 15 rel ro Nee 1 se canoen be etermine
ve I-PE? rnvo \e cu rn nt if re ma netic resonange
u err re atrv st f% sates ene

M otec
utops IMikarly, se 0 [ U EC'[rg e
agPermr (h%/f%&}ém g%no rrnge on re 1gion, nthe State OU? respectc?rse [E1gIOUS
practices or the parents that In ant

J

——

(D



%su%%es amend nt fairly balances the reliqi Jreed fthe | drvrdual with the
[ r%P dp e It of § preventing harm o a IeS rom t e EXercise of an
Ivicual’s religious rig

t entl r$ons exe crse |on on
U corcen | that r ct ma(v broa y lude
iction, nor tter how mr or freee ercrse ron
erents eral R ovr &S In ree art that q, state
ov ment a not stantial oersan IgIous ex rc
mp %e Efine stan or sutstag A bur rep ace ésgy

substantraﬁtp h Hn ) g O”” '" the word “restrct

rhaII e have some. areat qualms tthe vvordr of Se 4rn the
Eeg %a ve dr S. \\e Pt]%kgthat tﬁe rntentab?L(de 151 o?th d th gis h)rrna |on

ég{As Vi haye alreriy rrlnptted out, throughout HB 7 ubsec ro §t st

t\ng rg) rort]egr%rtr(t) £ i C“rFS”c urts have no rante 88?rtftu
rnteres f%tus Kf the):] sta\eNsorr ”e]rcesty (rrrt ggea? rt 10 nerrrmrnéarrcf
f ure to te Wl!tgu crirghow 0 mteri the ons utr npf0 ﬁt ateo

kar er fort Islature to cod ﬁron ree exercrie
on so Esthat legislative action does riot authorize t ern rrh%e ent th
‘oe son claiming a re Igious exemption to a fatially neutra

f h
[aar oSf 8enoera applicani

ND TIhsthe reme co fl\/lrch\ an and IIIrnors recent \@
C

ted decisions that ha
dt at err res IVe stc vvsprote mart A
rng ov \iere rtarro a?\v v
Xlsr rrI V rn va |ng or Iac%gj ca(se or
co %% go
u nos

urt rev sed IS
ear |er e on after eva ele tedrﬁﬂosices ura co reme 8ourt vac(aveﬂ

|erme (e Iate CISION 4.Case Or Controver
agpe urt rev rsed a (eclsion o ({/argrnra Upreme Court Whad

vmeol ﬁr part, a vgrnrastaetrra court ecision that stated:

h% God created the rabce bIac eIIow ﬁY and red, and Iaced
on sepa %econtr ents. Ang t11 nce vvrt sarran ment
rsuc maTiages. The factt Separated the races ovvs { at edrd not
|nte ort € [aCes t0 MiX.

Decision of Circuit Court for Caroline County (Jan. 6, 1959), (quoted in Loving, 388 US. a 3).




VONKEETCH, Church ofJesus Christ ofLatter Day Saints:
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STEVE McFARLAND, former director of the Centerfor Law and Religious Freedom at the

Christian Legal Society:
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