


FISCAL NOTE

STATE OF ALASKA
2000 LEGISLATIVE SESSION

Revision Date 1/27/00

Title Children Witnessing Domestic Violence

BILL NO. HB 288

Dept. Affected
BRU CDVSA
Component: CDVSA

Public Safety

Sponsor Representative Kott

Requester H. HES

Expenditures/Revenues

Component No. 521

(Thousands of Dollars)

Note: Amounts do not include inflation unless otherwise noted below.
FY 2002

OPERATING EXPENDITURES FY 2001
Personal Services
Travel
Contractual
Piipp ies
Equipment
Land & Structures
Grants & Claims
Miscel laneous
TOTAL OPERATING

CAPITAL EXPENDITURES 0.0

CHANGE INREVENUES ( ) I 0.0

FUND SOURCE

1002 Federal Receipts
1003 GF Match

1004 GF

1005 GF/Program Receipts
1037 GF/Mental Health
Other (Specify Type)

TOTAL 0.0

Estimate of any current year (FY2000) cost:
POSITIONS

Full-time

Part-time

Temporary 0

ANALYSIS:  (Attach a separate page if necessary)

This kllwould not impact our budget.

Royce Weller. Special Assistant
Office of the Commissioner

Prepared by:
Division

0.0

0.0

0.0

0.0

o

FY 2003 FY 2004 FY 2005 FY 2006

0.0 0.0 0.0 0.0

0.0 0.0 0.0 0.0

(Thousands of Dollars)

0.0 0.0 0.0 0.0

o

Phone  465-4322
Date/Time 1/28/00 12:00 PM

Approved by: NT 0 »j

Date £7<7

Agency

Commissioner Ronald L. Otte, Dept, of Public Safety
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For further distribution information, call the Governor's Legislative Office
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Sponsor Statement

HB 288

"An Act relating to the creation of an aggravating factor for the commission of
domestic violence in the physical presence of a child.””

This hill lets the courts to be tougher on those having been convicted of domestic
violence ifthey committed that crime with their children present. Ifpassed, the
criminal justice system would have a new tool to further Alaska 3 fight against
domestic violence and child abuse.

HB 288 creates an aggravated factor when domestic violence scommitted in the
presence of children who are also household members of the perpetrator.

Under current law, a person convicted on domestic violence charges issubject to
Alaska 3 presumptive sentencing rules found In AS 12.55.125. Although the court
isgiven guidelines, under AS 12.55.155, itmay also consider factors that can
mitigate or aggravate the severity of the crime and resulting sentence.

Considering the totality of the factors, the court may adjust the sentence up to the
maximum or down to the minimum term of imprisonment prescribed by

presumptive sentencing laws.

What lsan aggravating factor? It isan act or circumstance characterized by some
unique feature that enhances the severity of crime. For example that may be
what the intentions of the criminal were or itmay be the special wlnerability of
the victim. This billwould expand the listof aggravating circumstances to include
the special wulnerability of children.

Domestic violence sa scourge all over our state and Alaskans are fighting back to
protect the lives of the victims and the children involved. HB 288 takes us a step
further by recognizing that even ifa child snot on the receiving end of the
violence, they are profoundly damaged when they become witnesses to parents
and caregivers engaging in this abhorrent behavior.

SPONSOR STATEMENT



Sec. 12.55.155. Factors in aggravation and mitigation.

@ Ifa defendant isconvicted of an offense and issubject to sertencing under
AS 12.55.125 ©, @D, @A, ©D. ©Q, ©@, or ®and

() the presumptive tem s four years or kess, the court may decrease the
presumptive term by an amount as great as the presunptive term for fectors in
mitigation or may increese the presumptive term up o the maximum term of
imprisonment for factors in aggravation;

@) the presumptive term of imprisonment ismore then four years, the court
may decrease the presumptive term by an amount as great as 50 percent of tre
presumptive term for factors in mitigation or may increase the presumptive term up
to the maximum term of imprisonment for factors In aggravation.

() Sentence increments and decrements under this section sall be based on
the totality of the aggravating and mitigating factors sstout in (©) and (d) of this
saction.

(©) Tiie following fectors sall be considered by the sentencing court and may
aggravate the presunptive tems sstout INAS 12.55.125 :

() a person, other then an accomplice, sustained physical injury as a direct
result of the defe idantsconduct;

() the defendant™s conduct during the conmissiion of the offense menifested
deliberate cnuelly to another person;

(@) the defendant was the leader of a group of three or more persons who
participated in the offase;

(@ the defendant employed a dangerous instrument in furtherance of the
offense;

®) the defendant knew or reasonably should have known thet the victim of
the offense was particularly wulnerable or incapable of resistance due to advanced
age, dishility, ill health, or extreme youth or was for any other reason substantially
incapable of exercising normal physical or mertal powers of resistance;

6) the defendant™s conduct created a riskof inminent physical injury 1o three
or more persons, other than accomplices;

(/) a prior felony ¢ nviction considered for the purpose of invoking the
presumptive terms o> this chapter was of a more serious class of offense then the

present offerse;

®) the defendant"s prior criminal history includes conduct involving aggravated
or repeated instance; of assaultive behavior;

) the defendant knew that the offense invollved more than one victim;

(10) the conduct corstituting the offense was among the most seriaus conduct
included in the definition of the offerse;

(1) the defendant conmitted the offense pursuant 1o an agreement that the
defendant either pay or be paid for the conmission of the offense, and the

Referenced Statutes/ Regs



pecuniary incartive was beyond thet inherent in the offense itdif;

(12) the defendartt was on release under AS 12.30.020 or 12.30.040 for
another felony charge or conviction or fora misdemeanor charge or conviction
having assault as a necessary element;

(13) the defendant knowingly directed the conduct constituting the offense at
an active officer of the court or at an active or former judicial officer, prosecuting
attormey, law enforcement officer, correctioal employee, fire figter, emergency
medical tedmician, paramedic, ambulance attendant, or other emergency
responder during or because of the exercise of official duties;

(14) the defendant was a member of an organized group of five or more
persons, and the offense was committed to further the criminal dbjectives of the

group;
(15) the defendant has three or more prior felony convictios;

(16) the defendant™s criminal conduct was designed to dotain substantial
pecuniary gain and the risk of prosecution and punishment for the conduct s slidi

(17) the oftense was one of a continuing series of criminal offenses committed
in furtherance of illaal business activities from which the defendant derives amajor
portion of the defendant™s income;

(18) the offense was a felony

(A) specified INAS 11.41 and was committed against a spouse, a former
spouse, ora member of the social unit comprised of those living together in the
same dwelling as the defendant; or

(B) specified INAS 11.41.410 - 11.41.455 and the defendant has engaged in
the same or other conduct prohibited by a provision of AS 11.41.4if)- 11.41.460
invollving the same or another victim;

(19) the defendant™s prior criminal history includes an adjudication as a
delinquent for conduct tret would have been a felony ifcommitted by an adllt;

(20) the defendant was on furlough under AS 33.30 or on parole or prooation
for another felony charge or conviction thaet would be considered a prior felony

conviction under AS 12.55.145 @(D®);

@ D) tre defendant has a criminal history of repeated instances of conduct
violative of criminal lans, whether punishable as felanies or misdemeanors, similar
in nature to the offense for which the defendant s being sentenced under this

Section;

(22) the defendant knowingly directed the conduct corstittutirg the offense ata
victim because of that person”s race, sex, olor, areed, physical or mental dissbility,
ancestry, or rational origin;

(@) the defendant s convicted of an offense specified INAS 11.71 and the
offense involved the delivery of a controlled substance under circunstances
manifesting an intant to distribute the substance as part of a commercial enterprise;

(24) the defendant isconvicted of an offense soecified INAS 11.71 and the



offense involved the transportation of controlled substances into the stale;

(25) the defendant isconvicted of an offense specified INAS 11.71 and the
offense involved large guentities of a controlled substance;

(26) the defendant isconvicted of an offense specified INAS 11.71and the
offense inwlved the distribution of a comtrol led substance that had been adulterated

with a taxic substance;
(20) the defendant, being 18 years of age or older,

(A s leally accountable under AS 11.16.110 (2) for the conduct of a
person who, at the time the offense was committed, was under 18 years of age and
at lesst three years younger then the defendarnt; or

(B) saided or abetted in planning or comitting the offense by aperson who,
at tre lime the offense was comitted, was under 18 years of age and at lesst three
years younger than the defendant;

() tte victim of the offense isa person who provided testimony or evidence
related to a prior offense conmitted by the defendant;

(29) the defendant conmitted the offense for the barefit of, at the direction of,
or in association with a criminal strest gang.-

@ The following factors all be considered by the sertencing court and may
mitigate the presunptive terms sstout InAS 12.55.125 :

@ the offense was principally accomplished by another person, and the
defendant manifested extreme caution or sincere concem for the safety or
well-being of the victim;

(@ the defendant, although an accomplice, played only a minor role inthe
commission of the offerse;

(@) the defendant committed the offense under some degree of duress,
coercion, threat, or compulsion insufficient to aorstitute a complete defense, but
which significantly affected the defendant™s conduct;

(& te conduct of a youthful defendant was susstartially influenced by another
person more mature than the defendant;

() the conduct of an aged defendant was substantially a product of physical
or mental infimities resulting from the defendant™s age;

(6) Inaconviction forassault under AS 11.41.200 - 11.41.220, the
defendant acted with serious provocation from the victim;

() except in the case of acrime defined by AS 11.41.410- 11.41.470, tre
victim provoked the crime to a significant degree;

@®©) [Repealed, s=c. 42 ch 143 SLA 1987].

(© the conduct corstituting the offense was among the lesst serious conduct
included in the definition of the offense;



(10) before the defendant knew that the criminal conduct had been
discovered, the defendant fully compensated or made a good faith effort to fully
compensate the victim of the defendant”s criminal conduct for any damage or injury

sustained;

(11) the defendant was motivated to commit the offense solely by an
overwhelming compulsion to provide for emergency necessities for the defendantls

immediate family;

(12) the defendant assisted authorities to detect, apprehend, or prosecute
other persons who committed an offense;

(13) the facts surrounding the commission of the offense and any previous
offenses by the defendant establish that the harm caused by the defendant®s
conduct isconsistently minor and inconsistent with the imposition of a substantial

period of imprisonment;

(14) the defendant isconvicted of an offense specified iNnAS 11.71 and the
offense involved small quantities of a controlled substance;

(15) the defendant isconvicted of an offense specified InAS 11.71 and the
offense involved the distribution of a controlled substance, other than a schedule 1A
controlled substance, 1o a personal acquaintance who is 19 years of age or older

for no profit;

(16) the defendant is convicted of an offense specified InAS 11.71 and the
offense involved the possession of a small amount of a controlled substance for
personal use in the defendant®s home;

(17) ina conviction for assault or attempted assault or for homicide or
attempted homicide, the defendant acted in response to domestic violence
perpetrated by the victim against the defendant and the domestic violence consisted
of aggravated or repeated instances of assaultive behavior.

® Ifa factor in aggravation is a necessary element of the present offense, or
requires the imposition of a presumptive term under AS 12.55.125(c)(2), that
factor may not be used to aggravate the presumptive term. Ifa factor in mitigation
is raised at trial as a defense reducing the offense charged to a lesser included
offense, that factor may not be used to mitigate the presumptive term.

(0 Ifthe stale seeks to establish a factor in aggravation at sentencing or ifthe
defendant seeks to establish a factor in mitigation at sentencing, written notice must
be served on the opposing party and filed with the court not later than 10 days
before the date set for imposition of sentence. Factors in aggravation and factors in
mitigation must be established by clear and convincing evidence before the court
sitting without a jury. All findings must be set out with specificity.

(@) Voluntary alcohol or other drug intoxication or chronic alcoholism or other
drug addiction may not be considered an aggravating or mitigating factor.

(h) In this section, ''serious provocation™ has the meaning given in AS

11.41.115(0.
Sec. 12.55.165. Extraordinary circumstances.

(@) ITf the defendant issubject to sentencing under AS 12.55.125 (©), (@),



@O, ©QO, ©F, ©®, or @and the court finds by clear and convincing
evidence that manifest injustice would resukt from failure t consider relevant
aggravating or mitigating factors not specifically included INAS 12.55.155 or from
imposition of the presumptive term, whether or not adjusted for aggravating or
mitigating factors, the court dall enter findings and conclusions and cause a record
of the proceedings to be tramamitted to a three-judge panel for sentencing under

AS 12.55.175.



FISCAL NOTE

STATE OF ALASKA BILL NO. HB 288

2000 LEGISLATIVE SESSION

Revision Date/Time (Note if correction) Dept. Affected ~~ Law

Tite *. tothe creation of an aggravating factortor.  "bru Criminal Division o

.. domestic violence in the physical presence of a child.* Component 1st-4th Judicial Districts; Criminal
Sponsor Representative Kott Appeals/Special Litigation
Requester  House HESS Committee Component No. 2198-99;2201,03;61;79
Expenditures/Revenues (Thousands of Dollars)

Note: Amounts do not include inflation unless otherwise noted below.

OPERATING EXPENDITURES FY2001  FY2002 FY2003  FY2004 FY2005 FY2006
Personal Services

Travel

Contractual

Supplies

Equipment

Land & Structures
Grants & Claims

Miscellaneous
TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES | J

CHANGE IN REVENUES ( )] | j | J

FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts
1003 GF Match

1004 GF _
1005 GF/Program Receipts
1037 GF/Mental Health

Other (Specify Type
(Specty )FF())])AL 0.0 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY2000) cost:
POSITIONS
Full-time

Part-time
Temporary

ANALYSIS: (Attach a separata pago if necessary)
HB 288 creates an aggravating factor for the commission of domestic violence inthe physical presence

of a child.

This new aggravator would apply to felony domestic violence cases. Felony domestic violence cases
are already taken very seriously by the Department of Law"s prosecutors, and many have other
aggravating factors. While a new aggravating factor will require putting forward additional evidence to
prove It the department anticipates any fiscal impact from passage of this bill to be minimal.

[

Prepared by:  Joan M. Kasson Phone 465-5370

Division Attomney Gen< s office - I N Date/Time 1/31/00, 10:32 AM
Approved by Commissioner ruce M. Botelho, Attorney General Date 1/31/00

Agency Department of Law

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR"S LEGISLATIVE OFFICE
For further distribution information, call tho Governor's Legislative Olfice

(ftov 1(V29) JOCantoimi/OVB Page 10f 1



FISCALNOTE

STATE OF ALASKA BILLNO. 1TB288
2000 LEGISLATIVE SESSION
Revision Date: Department Affected:  Administration
Title: “An Act relatln? fo the creafion of an aggravatlng? factor BRU: Legal and Advocacy Services
for the commission of domestic violence in presence of child" Component: Public Defender Agency
Sponsor: Representaive Kott
Requestor: (H) HESS COMPONENT SERIAL NO. 1631

EXPENDITURES/REVENUES: (Thousands of Dollars)

OPERATING EXPENDITURES FY200T,, FY2002,, FY2003, ~ FY2004,, FY2005,  FY2006,,
PERSONAL SERVICES
TRAVEL >
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND &STRUCTURES
AT S

k% *% *% *% *k

TOTAL OPERATING "

CAPITAL EXPENDITURES

| CHANGE IN REVENUES ( ) o * h -

FUND SOURCE: " (Theusands of Dqllars) o o
1002 Federal Receipts
1003 GF Match

1004 GF _
1005 GF/Program Receipts
1037 GF/Mental Health
OTHER

TOTAL _
Estimafe of any current year (FY 00) cost: $ -0-
POSITIONS:

FULL-TIME

PART-TIME

TEMPORARY

ANALYSIS: (Attach a separate page if necessary.)
See attached.

: Phone: (9071 264-4414
Division: Public Defender Agencv Date:

Approved bv Commissioner:  Robert Poe, JTLy\tra v )
Adgencv:  Department of Administration I pate:  IfSLg i

DISTRIBUTION COPIES TO GOVERNOR § LEGISLATIVE OFFICE
For further distribution information, call the Governor 3 Legislative Office

Rev 10/97 Page 1 of 2
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FISCAL NOTE

STATE OF ALASKA BILL NO. HB 288

2000 LEGISLATIVE SESSION

ANALYSIS: (continued)

This bill would add another aggravating factor to the listof aggravating factors used in sentencing in felony
cases. The aggravating factor would provide for increased sentences ifthe crime involved domestic violence

and was committed in the presence of a child under 16. The child would have tobe amember of the household

at the time of the offense.

The Public Defender Agency will need todo more work inmany of its felony sentencing cases if this
aj_gravating factor is established. The prosecution will have to prove the aggravating factor by clear and
convincing evidence. Where the facts are at issue, Public Defender attorneys will have to prepare for and
conduct evidentiary hearings. Ifthe aggravating factor is established, the court will need to hear argument

concerning the weight to be given to the factor in the case before the court.

However, the amount of additional work isdifficult to quantify. Although more work will need to be done, we
do not anticipate more criminal cases being brought or sentencings conducted as a result of this bill. In
addition, itisnot possible to say how many felony sentencings this aggravating factor would affect. Because of

these uncertainties, we are submitting an indeterminate fiscal note.

Page 2 of 2



FISCALNOTE

STATE OF ALASKA BILL NO. HB 288 (HESS)

2000 LEGISLATIVE SESSION

Revision Date/Time (Note if correction) Dept. Affected  Department of Corrections

Title An act relating to the creation of an aggravating ' BRU _Administration and Operations
factor for the commission of domestic violence:  Component Al

Sponsor Representative Kott

Requester ~ House HESS Committee Component No. #0694

Expenditures/Revenues (Thousands of Dollars)

Note: Amounts do not include inflation unless otherwise noted below.

OPERATING EXPENDITURES FY 2001  FY2002 FY2003 FY2004  FY2005 FY 2006

Personal Services

Travel

Contractual

Supplies

Equipment

Land & Structures
Grants & Claims

Miscellaneous 99.7 99.7 99.7 99.7 99.7
TOTAL OPERATING 0.0 99.7 99.7 99.7 99.7 99.7

CAPITAL EXPENDITURES

CHANGE IN REVENUES ( )

FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts

1003 GF Match

1004 GF 99.7 99.7 99.7 99.7 99.7

1005 GF/Program Receipts
1037 GF/Mental Health

Other (Specify Type

peciy ¥%T)AL 0.0 99.7 99.7 99.7 99.7 99.7
Estimate of any current year (FY2000) cost: 0.0
POSITIONS
Prepared by: Candace Brower Phone  465-3307
Division Commissioner's Office Date/Time 1/31/00 11:52 AM
Approved by Commissioner Margaret M. Pugh Date  |'31-0¢

Agency Dept, of Corrections
PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE

For further distributiO}ir& rmation, call the Governor's Legislative Office
(Fov 10'%9) 2000frram*idlQvVB ) 3<0 Page 1 Of 2_



FISCAL NOTE

STATE OF ALASKA BILL NO. HB 288 (HESS)

2000 LEGISLATIVE SESSION PAGE 2 of2
DEPARTMENT OF CORRECTIONS DATE 1/31/00
Assumptions:

1. The Department of Corrections data show that in 1999 approximately 2365 prisoners were admitted to
correctional facilities on domestic vh”~nce charges. Of those admissions, 268 were charged with felony
assault and 2097 with misdemeanor assault. The Deptartment of Law reports that they anticipate 75
convictions for felony domestic violence assault in calendar year 1999. This number isbased on

convictions of the past 3 years and the current convictions plus cases pending.

2. Assuming 65% of those incidents occured in the physical present of children, this bill would affect 49

cases.

3. Assuming that perhaps one halfof those 49 would be presumptive cases affected by aggravating

factors, that impacts 25 defendents.

4. Assuming 60% of those would result in increased sentences of approximately three months, (60 days
to serve) the fimal number actually being impacted would be approximately 15. Since these cases are
felony domestic violence, they are not likely to be eligible to furlough into the community because of their
risk factor, so the additional cost of incarceration would be at the institutional rate which is currently
$110.73 per day. Fifteen individuals serving an additional 60 days each ata rate of $110.73 per day

makes a fiscal impact of $99,657.00 per year.

Page 2 of 2



