


ALASKA STATE

H o s p i t a l  &  N u r s i n g  H o m e

ASSOCIATION 

A pril 12 , 1999

Representative Joe Green 

Room  2 14  
State Capitol 
Juneau, A K  99801

Dear Representative Green:

I am writing in support o f  HB 16 8 . An Act relating to d ecision s regarding certain health 
facility payments. A s you know, several o f  the hospitals in the State have had 

administrative appeals before the Hearing O fficer o f  the Department o f  Health and Socia l 
Sendees (D H SS), had the hearing o fficer decisions sent to the Com m issioner o f  D H SS . 
and had them remanded or sent back for more information.

The Alaska State Hospital and Nursing Home A ssociation (A SH N H A ) wants to see the 

situation r ctified. Not only i s  it costly  to have sta ff continuously working on appeals, it 
com es with a significant legal cost. In addition, there is  an estimated $ 10  m illion  amount 
o f  money claimed by the hospitals as rightfu lly theirs. We believe that setting a tighter 
final decision date w ill alleviate the situation. HB 168  asks that the C om m issioner o f  
D H SS  render a final decision  within 30 days after the hearing o fficer has offered an 
opinion. I f  the Com m issioner does not, then the hearing o ff ice r 's  decision  becomes final 
I f  either side is  unsatisfied with that decision , they may proceed directly to court. Right 
now the process can drag on for many years -  this b ill should alleviate that.

Please do not hesitate to contact me i f  you have questions or i f  we can be o f  benefit to 

you.

S incere ly yours.

Laraine L . Derr 
President/CEO

m - S m m )  S t r e e t ^  • Ju n e a u , A K  99801 • (907) 586-1790  • F a x  (907) 463-3573
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Sponsor Statement 

HB 168 -  Appeals o f Medicaid Reimbursement Rates

H B 168  amends the Medicaid reimbursement rate appeals process to ensure a more 
tim ely final decision , w hich, I  believe, w ill result in lower co sts for both health care 
providers and the Department o f Health and Social Serv ices.

Problem: The M edicaid reimbursement rate appeals process currently traps health care 
providers in a state o f administrative indecision when they appeal rates. The payment 
rates for health care serv ice s covered by Medicaid are set annually by the Medicaid Rate 
A d v iso ry  C om m ission , a five-member board appointed by the Governor. I f  a health care 
provider w ishe s to challenge a reimbursement rate they must file  an appeal within 30 
days after the rate is  set. Once an appeal is  filed a briefing and hearing schedule i s  agreed 
upon and an evidentiary hearing is  held (usually) within 120 days. These hearings often 
take several days, after which the hearing o ffice r submits a recommendation to the 
C om m issioner o f Health and Socia l Serv ices. The com m issioner has three options: 
accept, deny, or remand the hearing o ffice r’ s  recommendation. In some cases the 
com m issioner has remanded the recommendation, whereupon the hearing o ffice r made 
additional find ings and resubmitted the recommendation to the com m issioner, only to 
have the com m issioner remand the decision again. There are cases st ill in the appeals 
process that were filed in 19 9 1 , nearly a decade ago.

Solution: HB 168 establishes a more responsive timeline for the d isposition o f rate 
appeals. Current law (A S 47.07.075) a llow s the com m issioner 30 days to render a 
decision , with the option o f remanding the case back to the hearing o ffice r for additional 
find ings. HB 1 68 a llow s the com m issioner 30 days to render a final administrative 
decision . I f  the com m issioner fa ils to make a final decision , the hearing o ffice r’ s  
recommendation becomes the final decision . A  final administrative decision may be 
appealed to the state superior court.

There are currently more than 40 appeals outstanding, with a cost to the state o f  at least $ 10  
m illion  and as much as $30 m illion . Health care providers need to be able to more 
e ffic iently  define their co st and reimbursement structure, and the department needs to be 
able to finalize these co stly  administrative appeals in a more timely manner. Please support 
HB 16 8 , which addresses the needs o f both the health care pioviders and the department.



(b) The department may establish the scope and timing of audits under this chapter. 
The department may provide th a t audits will be conducted less frequently than annually. 
(§ 4 ch 95 SLA 1983; am §§ 3, 4 ch 95 SLA 1997)

Effect of ame n d m e n t s .  —  The 1997 amendment, 
effective June 21, 1997, rewrote paragraph (a)(2) and 
added subsection (b).

N O T E S  T O  D E C I S I O N S

Recoupment. —  This section does not provide state or imply that the amount of the payment will be 
authority for recoupment from a health care facility affected by any audit. City of Cordova v. Medicaid 
based on audit results. The text of the statute does not Rate C o m m ’n, 789 P.2d 346 (Alaska 1990).

Sec. 47.07.075. A dm in is tra tiv e  p ro ced u re , (a) Actions of the department regard­
ing health facility payment rates under this chapter and AS 47.25.120 — 47.25.300 are 
subject to provisions of AS 44.62 (Administrative Procedure Act) except as provided in (b) 
of this section.

(b) The commissioner shall, by regulation, establish time limits applicable to the 
various phases of an administrative appeal process involving an appeal of the amount of 
a payment rate set by the department for a facility. The time limits set under the 
regulations supersede conflicting time limits in AS 44.62.330 — 44.62.630. The regula­
tions must provide tha t

(1) a hearing for an appeal described in this subsection must be scheduled under AS 
44.62.410 to occur no more than 120 days after written notice of rate appeal has been 
received by the department from a facility unless the facility requests a delay or good 
cause for the delay is demonstrated to the satisfaction of the hearing officer;

(2) the commissioner must, within 30 days after receiving the recommendation of the 
hearing officer, either render a decision in the case or refer the case back to a hearing 
officer for additional findings;

(3) if either time limit set under (1) or (2) of this subsection is not met, the department 
shall report the noncompliance to the legislature and the governor by the following 
January 20 with an explanation of the length of delay, reasons for the delay, and proposed 
corrective action by the department to ameliorate the causes of delay. (§ 4 ch 95 SLA 
1983; am E.O. No. 72 § 8 (1989); am §§ 3, 4 ch 153 SLA 1990)

S e c .  4 7 . 0 7 . 0 8 0 .  [ R e n u m b e r e d  a s  A S  4 7 . 0 7 . 9 0 0 . ]

Sec. 47.07.110. M ed icaid  R a te  A dv iso ry  Com m ission e s tab lish ed . The Medicaid 
Rate Advisory Commission is established in the department. (§ 6 ch 95 SLA 1983; am 
E.O. No. 72 § 9 (1989))

N O T E S  T O  D E C I S I O N S

Q u o t e d  in City of Cordova v. Medicaid Rate 
C o m m ’n, 789 P.2d 346 (Alaska 1990).

Sec. 47.07.120. C om position  of com m ission . The commission consists of five 
members as follows:

(1) the chief executive officer of a health facility tha t is licensed by the sta te but not 
owned or operated by the state or federal government and th a t is subject to the budget 
review process under this chapter;

(2) the commissioner of administration, the commissioner of health and social services, 
or the appointed designee of either commissioner;

(3) a physician licensed to practice medicine in the sta te who is actively engaged in the 
practice of medicine and  who is not employed by the state;



MEDICAID RATE APPEALS

The Commissioner o f  the Deportment o f  Health and Social Services sets Medicaid reimbursement rales for hospitals 
and nursing homes. A complex methodology that is described in statute and regulation is used to set the rotes. These 
rotes can be appealed to an administrative hearing ofTiccr, who is an employee o f  the Department.

Appeal Process

Within 30 days after a Medicaid rate is set, the facility may appeal its rote to the Commissioner. The appeal is 
assigned to the OfUcc o f  Hearings and Appeals. A briefing and hearing schedule is cstabl.rhed among the parties. 
State luw requires that an evidentiary hearing be held within 120 days o f the filing o f the appeal unless good cause can 
be shown for delaying the hearing. After the hearing, the hearing officer sends a proposed decision to the 
Commissioner. The Commissioner is to either accept or remand die decision within 30 days. If remanded with 
instructions, the Commissioner sends the decision back to the hearing officer for further clarification. The hearing 
officer then issues a final decision based on those instructions.

W hat arc Medicaid Rate Appeal]

Current Appeals

There arc currently 42 open appeals tiled by 12 of Alaska's 26 facilities, facilities with current appeals arc:
• Alaska Regional Hospital -  10 appeals
• Wesley Rehabilitation and Cate Center -  8 appeals
« North Star Hospital- 6  appeals
• St. Ann's Nursing Home -  4 appeals
• Charter North Hospital -  3 appeals
• Bartlett Memorial Hospital -  3 appeals
• Valley Hospital -  2 appeals
• Ketchikan General Hospital -  2 appeals

_ • Soudi Peninsula, Heritage Place, Sitka Community Center. Norton Sound -  I appeal each

Fourteen other facilities have no appeals pending. Twelve of the 42 appeals nrc stayed pending the outcome of court 
decision involving a common issue; the legality of the Department to use audited information in rote setting. The other 
appeals arc in some stage of the hearing process.

What K ind  of Issues are Appealed

Alaska’s Medicaid reimbursement system sets specific reimbursement rotes for each facility in Alaska. The 
reimbursement rate to each facility is based upon that facility's actual cost of serving Medicaid patients. The 
Department audits facility costs to assure that only expenditures directly related to Medicaid patients are reimbursed 
through the established rote. Consequently, facility appeals an: generally disputes regarding the audi* csultsand how 
those audit results arc applied in the rate setting system. Alaska's system of setting specific rotes for each facility 
encourages facilities to appeal because each appeal can directly affects the facility’s revenue.

Potential Liability of Outstanding Appeal)

The potential cost to the state of the outstanding appeals is approximately S10 million. Beyond the immediate cost, 
many of the appeals will set precedents Tor the rote system and will also increase state costs on into the future.

Vnl'cy Hospital Appeals

Valley Hospital currently has two appeals; neither one has resulted in a proposed decision for the Commissioner's 
office to consider. The hearing officer has granted a partial summary judgement in one of the appeals (1997 rote) and 
stayed other issues pending a court decision on the question of (he Department's use of audits in role setting. This 
particular appeal has proceeded through the process as far as possible until the issue before the courts is settled. The 
other valley appeal is waiting to be scheduled lor a hearing.
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TONY KNOWLES, GOVERNOR
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‘January 20,1999

The Honorable Tony Knowles
Governor
State o f Alaska
PO Box 110001
Juneau* AK 99811-0001

HE: Compliance Report CAS 47.07.075)

Dear Governor Knowles: ,

AS 47.07.075 requires that the Department report to the legislamre regarding lie 
compliance w ith timeliness o f hearing and deciding facility appeals o f Department set 
Medicaid reimbursement rates. Tha report covets calendar year 1998.

During 199^ seven appeals were filed . Three o f thwa appeals were stayed by stipulation 
of counsel as they addressed iwucslEat are currently be&re the superior court; Four 
other appeals did not have hearings w itldn the 170 day period due to scheduling conflicts 
and availability o f either counsel or the hearing examiner. These were all delayed fo r 
good cause and are not required to be reported under 7AAC 43.708 (c) and 0).

W ith regard to Commissioner compliance regarding action on proposed decisions, the 
Commissioners office was not in compliance w ith one decision (North Star 94-MRC-Q4). 
The bearing examiner’s decision was received in the Commissioner's Office on March 3 
but was not ymandgd until May 13. Howwvar. during the time that the Commissioner 
was considering her reply to die decision, the hearing examiner reconsidered her derision. 
The reconsidered derision, which was issued on July 28, was received by the 
Commissioner's Office on July 31, and a remand was signed by the Commissioner on 
August 31, w ithin the required time period,
• <

The Department proposes two administrative actions to avoid these issues in  the future. 
The firs t is to establish a process fb f the bearing examiner to notify the Commissioner's 
office i f  a decision is under reconsideration. The second is to assure that the bearing 
examiner provides a complete set o f brie& to the Commissioners Office w ith the 
proposed decision to facilitate review.

C f



02-00-88 02:14pm From-BARTLETT REGIONAL HOSPITAL 0074634018 T-II7 P.02/02 F-313

Governor Knowles January 20,1999

/The Department would also like to correct an oversight regarding the 1997 compliance 
report The Department inadvertently failed to report its lacJc of.compliance regarding 
Bartlett's, appeal (95 -AU -05). In that particular case, the Department mistakenly • 
failed to sand a notice of remand to'the hearing examiner regarding her decision. This 
mbtaice was normalized until the instructions fox the remand were prepared, at which 
time the remand was issued. However, the Commissioner's Office was out of 
amplxancc as a result of this overnight and this should have been reported last year.

Sincerely,

JayLivey
Deputy Commissioner



Administrative Apoeols Ftiodfrom 1/1/90 lo l2/d/98 12/4/98

FACILITY ID a i M RAC CASE » 1 HEALTH FACILITY STATUS CODE APPEALED TO C O M 1 ASSIGNED 8Y C O M
02 |9Omrp-0l A ICentral Peninsula Hoso. IDA . l/ n  r?9 l/2d/90
15 90-mrc-02A lOur Lady  0 ! Com oassJon C C 10A 1/22/90 2/5/90
09 90-mrc-03A [Humana Hojpital 10A . .  2/7/?2r  ... 2/73/90
09 90-mrc-OdA [Humana Hosnttal IDA 2/7/91D . 2/73/90
09 9O-mrc-0SA [Humana Mosolfal IDA .. .. . 2121?3 2/13/90
09 9Q-mm-06 [Humana Hosottot IDA 5/11/913 . 5/23/90
06 90-mrc-07 Fairbanks Memorial H ow . IDA 6/26/913 7/9/90
10 91-au-01 . Ketchikan G en era l Ho sd , 10A 9/d/9 9/16/91
10 9I-OU-02 Kefchikan Gen*ra/H osd . ' IDA 9/d/9 L__ 9/16/91
10 PI-au-03 Kelchikon G en era l Ho sd . I0A 9/d/9 9/16/91
10 91-au-CM . Ketchikan G en era l Hosd . 10A 9/4/i J 9/16/91
10 9|-au-05 kercfilkon G on ero l Ho sd . IDA 9/4/91 9/16/91
16 91-mrc-OI Petorjbura G en era l Hoso. 10A 1/7/91 d/2/91
21 91-mrc-02 South Peninsula HosDltct IDA 1/14/91 d/2/91
Id 91-mrc-OJ [Norton Sound Reaional Hosd . IDA 2/20/91 4/2/91
02 91-mrc-Cld [Central Peninsula Ho sd . I0A 5/23/9! 6/5/91
20 OI-mrc-05 IsrWa Com m untfv Hosotld IDA 7/2/91 7/3/9!
Cd 9l-mrc-06 [C ord ova  HosDttot IDA 7/9/91 7/12/91
2d 91-mrc-07 Iwrcnaen G en era l Hospitd I0A 7/24/91 7/25/91
10 91-mrc-09 [Ketchikan G en era l Hosd . 10A 10/2/91 10/0/91
10 9l-mrc-09 iKetchikan G en era l Hosd I0A 10/21/91 11/7/91
10 91-mrc-l0 Ketchikan G en era l Ho sd . I0A 10/21/91 10/28/91
26 9?-nrvc-01 Fifteen Facilities IDA 1/16/92 1/24/92
02 92-mrc-02 C en irc l Peninsula ftoso IDA 4/3/92 d/ld/92
27 92-mrc-03 North Star Hospital I0A 5/3/92 5/19/92
0d 92-mrc-0d C o rd o v a  Hospital 10A 7/7/92 7/9/92
16 97-mrc-05 Petcrsburo G en era l Hosd IDA 7/7/921 7/9/92
20 92-nvc-06 Stka Com m un ity  Hasp/tot 10A 7/7/921 7/9/92
2d 92-mrc-07 WronaeU G en era l Hosoltcl 1QA 7/7/921 7/9/92
13 97-mrc-0fl M orv C o n ra d  C en ter IDA 7/16/92] 8/3/22
1? |92-mrc-09 Kofzobuo Sr. Citizens Clr. I0A 7/22/921 3/13/92
16 193-ou-Ol 5f. Ann's Nurstna H om e 1QA 4/8/931 4/20/93
28 IQ3-CIU-02 Vanev HosDttot IDA 5/4/93! 5/11/93
126 i93-ou-03 Fifteen Focirrlles 10A 7/28/93 7/26/93
21 (93-au-Od South Peninsula Hospital IDA 10/8/931 10/14/93
IS l93-mrc-01 Our L od v  o f Com DOsdon  C C 10A 1/6/93 1/21/93
22 <>3-mrc-02 V o ider Com m un lfv Ho jpKc I IDA 1/6/93 1/21/93
01 13-mrc-03 I8ottIg 1T M emorial Ho sd . 10A _ 4/16/93 4/20/93
26 93-mrc-Od Fifteen facilities 10A 7/20/93 7/28/93
23 93-mrc-05 Valiev Hospital 1IDA 7/29/93 7/30/93
29 93-mrc-06 Alaska R ea iona l Hosd IIo I 131A 9/15/93 9/27/93
Id 93-mrc-07 Norton Sound R ea ion ol Hosn IDA 10/0/93 10/14/93
29 )9d-au-01 Alaska R ea ion ol Hosnrtal HA 7/0/9d 7/16/94
23 9d-ou-02 d/estov R eh ab . & C a te  Clr H a 7/14/94 7/16/94
23 i9d-au-03 d/esiey R eh ob . & Carg  Ctr )1A 7/14/94) 7 /I0 / 9 4

2d |9d-au-Od 6/raoaeii G en era l Hosotfal QA 12/9/94 12/12/94
2d |9d-<Tj-05 6/ranaen G en era l Hospital CIA 12/9/94 12/12/94
2d 94-au-06 Vrv'rcnQ,;L£ene£Ql.H0JDitCl 0A 12/9/94] 12/12/94
2d |9d-ou-07 VVronaoll G en era l HosdKo I DA 1 7/9 /9 4 I 12/17/94
2d 94-ou-08 VVrannell G en era l Hospital 0A 12/9/04) 12/12/94
29 94-nvc-OI vioska Reaional Hosd/Ic I C 1A 1/I0/94| 1/19/94
07 i9djnrc-02 Clontral Peninsula Ho sd . 10A 2/2?/9d| 3/0/94
2d |9d-mrc-03 Vv/ranaeli G en era l Hosoital 1CA 4/26/941 5/4/94
27 l9d-mrc-Od 6Jorth Star Hosollal 0 IA 9/29/9d| in/4/94
39 lQd-mrc-05 AJoska R ea ionol Hosolfal 0 1A 9/30/9d| 10/4/94
23 195-nu-OI IWeslev R ehab . & Cora Ctr 0 1A 2/6/95) 2/10/95
d0 95-cu-02 |Sf. Ann's C a ro  C en te r  0 1A 2/17/95 2/25/93
27 i95-ou-03 North Slor HoJOllat 0 1A 2/20/951 3/1/95
29 |P5-au-0d U laska R ea ion o l H om lfcl 0 1A 6/23/95 6/27/95
01 |95-au-C5 iQartlott Momorinl Horn. 0 1A 7/21/95 7/24/95
29 l95-au-06 Valiev Hospital 13A 8/19/95 8/25/95
Id l95-cu-07 INorton Sound Roaional Hasp. 1DA 1 9/12/95 9/18/95
IB |05-au-O3 1st. Ann's Nursing Homo__________ lOlA____________|____________ 12/26/95____________ 12/28/95

1 1 1  l9Smrc-01 iKodiak Island Hospital qoqoiIIOA 1 1/6/95______________ 1 /6/95
A t t a c h m e n t :  1
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Acsminlsrralrve Appeols Fflod from l/l/9 0 to  12/4/98 12/4/9B

FAC/irrvio * 1 M BA C CASE • 1 . health  FACUnv 1 STATUS CODE APPEALED TO  C O M _ ASSIGNED 8Y C O M
27 9Smrc-02 North Star H ctp ita [01A 2/21/95 2/28/95
23 95-rrvc-03 SVQjicv R eh ob . & Caro Ch [01A ... 5 .. 6/2/95
23 95-mrc-CM W esley R eh ob . & C o ro  Ctr [OlA 6/25/9 5 . 6/2/95
27 9Smrc-0S North Star Hospital |01A . 5/25/9 5 6/2/95
21 9S-mre-06 South Peninsula Hospital 10A 5/25/0.5 6/2/95
CM 95-mrc-07 [CQ taova  Hanrroi 10A 7/20/9,5 _ 7/24/95
23 |95-mro-08 Wes/e v  R ehab . & Care Ctr 01A 7720/95| 7/24/95
21 9S-mrc-09 South Peninsula Hospflol I10A 10/20/95 11 /3/OS
29 |9Smrc-10 Aiosira R ea ton d  Hospital (Ol A 12/4/95f 12/6/95
03 [9S-mrc-!l Ch crtcr North Hospital OlA 12/4/95 12/5/95
27 [96-mrc-Ol North Star HosDtraJ . [Ol A 1/12/96 1/23/96
34 l96-mrc02 P rov id en ce  a x  M ed  Cen ter llQA 1/18/961 1/23/96
14 [96-mrc433 Norton Sound Reatond Ho sd . 10A 1/22/96J 1/23/96
Id l96-m/c-C4 |St, Ann's Nunlna Home OlA 1/26/96 1/29/96

[01 196-nvc-OS iBartlotl Memories Hoso. 01A 3/14/96 3/14/96
n o 96-mrc-00 Ketchikan Genera l Hoso. I0A S/2-/96 6/5/96
23 OiS.mrc-07 kVosiev R eh ab  & C ore  Ctr OlA B/2/96 8/16/96
04 96-mrc-Ofi C o rd o v a  H o s d Uo J I0A 8/2/96 B/16/96
j? 1 96-mfC-09 South Peninsula Hosoiral I0A 8/22/96 10/7/96
01 96-mrc-10 [Ballett M em cn cl Hosa O lA 8/29/96 10/11/96
I2 0 96-rnrc-11 jSrfka Com m un ilv Hospital I0A ! 9/4/96 10/7/96
03 96-mrc-12 ICharter Norm  Hosoltcl O lA 12/18/96 1/7/97
40 97-mrc-01 15 Ann's C a re  Cenrer O lA  1 2/10/97 3/5/97
23 07-mrc-O2 [\/oflev Hosolicl O lA  . I 2/11/97 3/5/97
29 97-mrc-G3 1/klasko R eatonci Hosottd O lA  : 5/23/97 7/12/97
20 97-mrc-Ol lAioskn Realonc) H ojoltd OlA 5/23/97 7/12/97
29 |97-mrc-05 lAlasko Rectorial HosnlfnJ OlA 7/7/97 7/11/97
29 57-mroOo |Atasko R ea ion cl Hospital O lA  1 7/7/97 7/11/97
11 97-mrc-07 - iBartiert R eaional hcjcitcI O lA 8/6/97 8/11/97
14 97-mrc-C8 [Norton Souna R eo lon d  Hoso. (01A 10/16/97 10/29/97
0 97-mrc-09 ketcW Von  G en oro l Hoso. I0IA 10/21/97 10/21/97
33 57-mrc-lO [Charter North Hosnllol OlA 10/24/97 11/17/97
>7 78-mrc-O1 iNorlh Stcr Hospital 01A 1/20/98 1/20/98
>S ?B-mrc-C2 IVaflev Hospital OlA 1/30/98 2/2/98

C17 l98-mrc-03 iHprttoae P la ce OlA 3/2/98 4/17/98
no ?8-mrc-04 k etch ik on  G enera l Hasp lOIA 7/23/98 7/29/98
123 <>3-mrc-05 Iw/otiev R ehab . & Care Ctr 31A 1 7/23/981 7/29/98
120 98-mra-06 Isifkn Com m unirv H osdrd 310 1 9/4/98 9/10/98
121 98-mrc-07 |Soum Peninsula Hospital 31A 1 11/2/98 11/5/98

Pgqo 2



TATE dlF ALASK/ *' N Y K N O W L E S ,  G O V E R N O R

D EPT . O F  H EA LTH  & SOCIAL SERV ICES

OFFICE OF HEARINGS AND APPEALS

4730 BUSINESS PARK BLVD., SUITE 34 
ANCHORAGE, ALASKA 99503-7137 
PHONE: (907) 562-0631 
FAX: (907) 561-0614

M E M O R A N D U M

D A T E : October 19 , 1998

T O : Jay L ivey

Deputy Com m issioner

F R O M : Martha Beckwith

Hearing Examiner 

O ffice  o f  Hearings and Appeals

S U B J E C T : Status o f  Cases (See Attached Open Case L ist  -9/15/98)

I am sending a lis t  o f  my open cases as o f  th is date, and w ill explain the status o f  certain

appeals. O f the ten Alaska Regional Hospital (ARH ) cases listed, four cases were consolidated 

for hearing at the request o f  the parties, a hearing was held, and the parties are completing the 

post-hearing briefing in November. The four ca ses were consolidated because they involved 

related audit and rate appeal issu e s, and because the cases had been pending for quite awhile 

when I took th is position. The parties felt that it would expedite the cases and save expense to 

have one hearing on the cases with sim ilar is su e s and rate periods. The parties have requested 

that the remaining s ix  A R H  cases not be scheduled for hearing until a final d ecision  in the 

consolidated cases i s  issued, in order to save the expense o f  preparing for a hearing w hich might 

be unnecessary, depending on the final decision .

The two Bartlett cases (FY  94, 96) were remanded from the C om m issioner’ s  o ffice  in 

order to determine whether a certificate o f  need was necessary for the M R I project. The  parties 

briefed the issu e , and a decision was issued (8/98) that a CON was not necessary. The remaining 

issu e s are scheduled to be heard at an evidentiary hearing starting this week, on October 22 , 

19 9 8 . The cases were consolidated at the request o f  the parties to avoid having two hearings on 

related audit and rate issu e s. The two other Bartlett cases (FY  97, 98), have not been set for 

hearing at the request o f  the parties, as they w ish  to wait for a final decision  in the ca ses 

presented th is week.

Charter North has a case (FY  95) w hich i s  currently under advisement. The other two 

Charter North cases involve F Y  97 rates, and the parties have requested that the evidentiary 

hearing be held after a final decision i s  issued in that case.

The Ketchikan General Hospital (F Y  98) appeal was scheduled for evidentiary hearing in 

January 1999. The facility asked that the matter be stayed until a decision is  issued  by the 

Supreme Court in the W esley matter. The F Y  99 appeal was ju st  filed , and a conference w il l be 

scheduled with the attorneys soon.
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I  issued a proposed decision  in the North Star Hospital consolidated ca ses (F Y  93, 94, 95, 

and 94 audit) in  March 19 9 8 , and a reconsidered proposed decision  in  Ju ly  1998 . The 

C om m issioner remanded the proposed decision  (9/98) with instructions to proceed to address the 

audit is su e s . The cases are scheduled for a status hearing November 12 , 19 9 8 , to determine 

whether a further evidentiary hearing is  required. Another North Star case (F Y  96), is  scheduled 

for evidentiary hearing February 1999. The remaining North Star appeal w ill be scheduled for 

hearing after a final decision in the consolidated ca ses i s  made by the Com m issioner.

Norton Sound is  currently set for an evidentiary hearing in November 1998 . However, I  

was recently notified that the evidentiary hearing may be vacated, based upon the summary 

judgment decision  I issued  9/98. With regard to the St. A nn ’s  cases, I issued a proposed decision 

in the F Y  93 case, w hich was remanded by the Com m issioner in 9/97. The case was then set for 

further briefing by the parties; the facility changed attorneys, and the new attorney requested that 

the case be stayed until a final decision was issued  in the W esley matter. The other two St. 

A nn ’ s  appeals (F Y  94, F Y  96), have been stayed at the request o f  the parties, until the F Y  93 

appeal i s  decided.

V a lley  Hospital (F Y  97) currently has a motion for summary judgment under advisement. 

The other issu e s in that appeal have been stayed at the request o f  the parties pending the outcome 

o f the W esley  matter.

W ith regard to the W esley  appeals, 6 o f  the cases have been consolidated at the request o f  

the parties to avoid the unnecessary expense o f  having 6 separate evidentiary hearings when the 

issu e s are related. These  appeals were all pending when I  began in  th is position , and involve 

appeals fo r audits fo r F Y  9 1 ,  92, 93, and rate appeals for F Y  94, 95, 96. An evidentiary hearing 

was held in  June 19 9 8 , where the parties presented evidence on their version  o f  the proper 

application o f  Judge L in k ’ s  decision  in the W eslev superior court matter. The parties requested 

that the pending administrative appeals in th is o ffice  be stayed pending a final court decision  in 

W eslev. Tw o additional appeals have been filed  in W esley  (FY  97 and F Y  99), w hich w ill 

probably be stayed pending a decision  in the other cases.

In  summary, all o f  the appeals w hich were pending when I began th is position have had 

summary judgment d ecision s issued , evidentiary hearings held, or have been stayed at the 

request o f  the parties pending d ecision s in other earlier cases. A lm ost all o f  the current appeals 

awaiting hearings, w hich are not stayed for other companion cases, involve F Y  97 (or later) rates. 

A s  I indicated earlier, the Alaska Regional appeals are stacked up behind the earlier A R H  

consolidated ca ses, w hich the parties are st ill briefing. I issued a proposed decision  in the four 

consolidated North Star appeals, w hich was remanded by the Com m issioner. The other North 

Star appeals w ill await scheduling until a final decision  is  issued in the consolidated ca ses. The 

St. A nn ’ s  and W esley appeals are stayed pending a decision  in W eslev.

In  order to expedite the appeal p rocess, when new appeals are filed by a facility  which 

does not have any pending appeals, I often have scheduled evidentiary hearings in those cases as 

soon as my calendar permits, ahead o f  other older appeals, because the fa c ilit ie s that have a 

number o f  appeals pending are all awaiting d ecisio n s in their earlier ca ses. A t th is time, almost

2
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all o f  the fa c i l i t ie s  h a v e  ca ses  w h ich  are s ta y e d  p e n d in g  th e  o u t c o m e  in  the W e s le v  s u p e r io r  co u r t  
m atter.

I h o p e  that th is m e m o  and attached  ca se  lis t a ssist in  e x p la in in g  the status o f  m y  ca s e s . I f  
y o u  h a v e  a n y  q u e s t io n s , p le a se  con ta ct m e .

3



42 O P E N  C A S E S

A s  of 9/15/98

# C A S E S C A S E # H E A L T H  FACILITY FY C O U N S E L S T A T U S

1 95-au-04 Alaska Regional 

Hospital

F Y  93 Stephen Rose Post-Hearing Briefing

Reply brief due 11/23/98

Status Conference 12/8/98 @  9 a.m.

2 93-mrc-06

cons.

Alaska Regional 

Hospital

F Y  91- 

93

Stephen Rose Post-Hearing Briefing

Reply brief due 11/23/98

Status Conference 12/8/98 @  9 a.m.

n
94-mrc-05 Alaska Regional 

Hospital

F Y  93 Stephen Rose Post-Hearing Briefing

Reply brief due 11/23/98

Status Conference 12/8/98 @  9 a.m.

4 94-mrc-01 Alaska Regional 

Hospital

F Y  92 Stephen Rose Post-Hearing Briefing

Reply brief due 11/23/98

Status Conference 12/8/98 @  9 a.m.

5 94-au-01

cons.

Alaska Regional 

Hospital

F Y  92 Stephen Rose Status Conf. 12/8/98 @  9 a.m.

6 95-mrc-10 Alaska Regional 

Hospital

F Y  92 & 

94

Stephen Rose Status Conf. 12/8/98 @  9 a.m.

7 97-mrc-03 Alaska Regional 

Hospital

F Y  95 Stephen Rose Status Conf. 12/8/98 @  9 a.m.

8 97-mrc-04 Alaska Regional 

Hospital

F Y  95 Stephen Rose Status Conf. 12/8/98 @  9 a.m.

9 97-mrc-05 Alaska Regional 

Hospital

F Y  96 Stephen Rose Status Conf. 12/8/98 @  9 a.m.

10 97-mrc-06 Alaska Regional 

Hospital

F Y  97 Stephen Rose Status Conf. 12/8/98 @  9 a.m.

11 95-au-05

cons.

Bartlett Memorial Hosp. F Y  94 Stephen Rose S/J Granted 8/20/98 & 

Evidentiary Hearing 10/22-29/98

12 96-mrc-05 Bartlett Memorial Hosp. F Y  96 Stephen Rose S/J Granted 8/98 

Evidentiary Hearing 10/22-29/98

cbt eton/access/opencase.xls 10/19/98 Page 1 of 4



42 O P E N  C A S E S

As of 9/15/98

# C A S E S C A S E # H E A L T H  FACILITY FY C O U N S E L S T A T U S

13 96-mrc-10 Bartlett Memorial Hosp. F Y  97 Stephen Rose Evid. Hearing 10/19-28/98-vacated 

To be set

14 97-mrc-07 Bartlett Regional 

Hospital

F Y  98 Stephen Rose To be set

15 96-mrc-12 Charter North Hospital FY 97 Stephen Rose To be set

16 95-mrc-11 Charter North Hospital F Y  95 Stephen Rose Under Advisement

17 97-mrc-10 Charter North Hospital F Y  97 John Sullivan To be set

18 98-mrc-03 Heritage Place F Y  98/95 Susan Mason Staved oendina Weslev:

Cont.. status hearing on 9/15/99 

@  9:00am

19 97-mrc-09 Ketchikan General 

Hospital

F Y  98/95 Teresa Bigelow Evid. Hearing Stayed

Pendina decision in Weslev: Status

hearing 1/11/99 @  9:30 a.m.

20 98-mrc-04 Ketchikan General 

Hospital

F Y  99/96 Administrator To be set

21 94-mrc-04

cons.

North Star Hospital F Y  93 John Sullivan Remanded 9/98;

Status hearing 11/12/98 @  9:00 a.m.

22 95-mrc-05 North Star Hospital FY 95 John Sullivan Remanded 9/98;

Status hearing 11/12/98 @  9:00 a.m,

23 95-mrc-02 North Star Hospital F Y  94 John Sullivan Remanded 9/98;

Status hearing 11/12/98 @  9:00 a.m.

24 95-au-03 North Star Hospital F Y  93 John Sullivan Remanded 9/98;

Status hearing 11/12/98 @  9:00 a.m.

cbreton/access/opencase.xls 10/19/98 Page 2 of 4



42 O P E N  C A S E S

As of 9/15/98

# C A S E S C A S E # H E A L T H  FACILITY FY C O U N S E L S T A T U S

25 96-mrc-01 North Star Hospital F Y  96 John Sullivan Evid. Hearing 2/8-2/12/99.

26 98-mrc-01 North Star Hospital F Y  97 John Sullivan To be set

27 97-mrc-08 Norton Sound Hospital FY 97 Stephen Rose Evid. Hearing 11/9-13/98;

Order Denying Partial S/J issued 9/11/98; 

hearing m a y  be vacated;

28 95-au-02 St. Ann's Care Center FY 93 Susan Mason Remanded by C O  9/97; Stayed 7/98 

oendina Weslev decision:

Con't Status Hearing 12/15/98 @  9 a.m,

29 95-au-08

cons.

St. Ann's Nursing H o m e Year '94 Susan Mason Stayed Pending Decision in 95-AU-02; 

Con't Status Hearing 12/15/98 @  9 a.m.

30 96-mrc-04 St. Ann's Nursing H o m e F Y  96 Susan Mason Stayed Pending Decision in 95-AU-02; 

Con't Status Hearing 12/15/98 @  9 a.m.

31 97-mrc-01 St. Ann's Care Center F Y  97 Susan Mason Stayed Pending Decision in 95-AU-02; 

Status Hearing 12/15/98 @  9 a.m.

32 97-mrc-02 Valley Hospital FY 97 Susan Mason Facility's motion for S/J pending 6/98;

33 98-mrc-02 Valley Hospital FY 98/95 Susan Mason To be set

34 94-au-02

cons.

Wesley Rehab. & Care 

Ctr

F Y  91 John Sullivan Evidentiary Hearing 6/19/98 @  9:30 a.m.; 

Stayed as of 6/19/98 per agreement of the 

parties pendinq Supreme Court Weslev 

decision;

Con't Status Hearing 12/16/98 @  9 a.m.

35 94-au-03 Wesley Rehab. & Care 

Ctr

FY 92 Stephen Rose Evidentiary Hearing 6/19/98 @  9:30 a.m.; 

Stayed as of 6/19/98;

Con't Status Hearing 12/16/98 @  9 a.m. 

E.H. 6/19 @  9 a.m.

cbreton/access/opencase.xls 10/19/98 Page 3 of A



42 O P E N  C A S E S

A s  of 9/15/98

# C A S E S C A S E # H E A L T H  FACILITY F Y C O U N S E L S T A T U S

36 95-au-01 Wesley Rehab. &  Care 

Ctr

F Y  93 Stephen Rose Evidentiary Hearing 6/19/98 @  9:30 a.m.; 

Stayed as of 6/19/98;

Con't Status Hearing 12/16/98 @  9 a.m. 

E.H. 6/19 @ 9  a.m.

37 95-mrc-03 Wesley Rehab. & Care 

Ctr

F Y  95 Stephen Rose Evidentiary Hearing 6/19/98 @  9:30 a.m.; 

Stayed as of 6/19/98;

Con't Status Hearing 12/16/98 @  9 a.m.

38 95-mrc-04 Wesley Rehab. & Care 

Ctr

F Y  94 Stephen Rose Evidentiary Hearing G/19/98 @  9:30 a.m.; 

Stayed as of 6/19/98;

Con't Status Hearing 12/16/98 @  9 a.m.

39 95-mrc-08 Wesley Rehab. & Care 

Ctr

F Y  96 Stephen Rose Evidentiary Hearing 6/19/98 @  9:30 a.m.; 

Stayed as of 6/19/98;

Con't Status Hearing 12/16/98 @  9 a.m.

40 96-mrc-07 Wesley Rehab. & Care 

Ctr

F Y  97 Stephen Rose Status Conf. 12/8/98 @  9 a.m.

41 98-mrc-05 Wesley Rehab. & Care F Y  99/96 Administrator To be set

42 98-mrc-06 Sitka Community Hosp. F Y  2000 Administrator To be set

cbreton/access/opencase.xls 10/19/98 Page 4 of 4
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O f f i c e  o f  H e a r *  *s a n d  A p p e a l s  

J 7 3 0  B u s i n e s s  P a r k  B o u l e v a r d ,  Ste. 3 4  

A n c h o r a g e ,  A l a s k a  9 9 5 0 3 - 7 1 3 7  

( 9 0 7 )  5 6 2 - 0 6 3 1

B E F O R E  T H E  C O M M I S S I O N E R  

D E P A R T M E N T  O F  H E A L T H  A N D  S O C I A L  S E R V I C E S  

S T A T i i  O F  A L A S K A

n  t h e  M a t t e r  o f

A L L E Y  H O S P I T A L

a i m e r ,  A l a s k a

p p e a l  o f  1 9 9 7  M e d i c a i d  R a t e  

id 1 9 9 5  M e d i c a i d  A u d i t C a s e  N o .  9 7 - M R C - 0 2

O R D E R  G R A N T I N G  V A L L E Y  H O S P I T A L ' S  M O T I O N  F O R  P A R T I A L  S U M M A R Y  

J U D G M E N T  A N D  O R D E R  D E N Y I N G  T H E  S T A T E ' S  C R O S S - M O T I O N  F O R  P A R T I A L

S U M M A R Y  J U D G M E N T

V a l l e y  H o s p i t a l  h a s  a p p e a l e d  t h e  d e c i s i o n  o f  t h e  e x e c u t i v e  

.r e c t o r  o f  t h e  M e d i c a i d  R a t e  A d v i s o r y  C o m m i s s i o n  s e t t i n g  i t s  F Y

1 m e d i c a i d  r e i m b u r s e m e n t  r a t e . 1 T h e  f a c i l i t y  h a s  m o v e d  f o r  

r t i a l  s u m m a r y  j u d g m e n t  o n  t h e  g r o u n d s  t h a t  t h e  s t a f f  o f  t h e  

m m i s s i o n  i n c o r r e c t l y  c a l c u l a t e d  t h e  d i s p r o p o r t i o n a t e  s h a r e  (DSH) 

r e s h o l d  p e r c e n t a g e  b e c a u s e  t h e  s t a f f  i n c o r r e c t l y  e x c l u d e d  

r s e r y  d a y s  (all f a c i l i t i e s ) , e x e m p t - u n i t  d a y s  ( B a r t l e t t  a n d  

a s k a  R e g i o n a l ) ,  a n d  i n p a t i e n t  " m e d i c a i d - e l i g i b l e "  d a y s  f r o m  t h e  

r e s h o l d  D S H  c a l c u l a t i o n .

1 D e c is io n  and O rde r l e t t e r ,  d a te d  December 27, 1996.
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Order Granting V a H o s p i t a l ' s  Motion for Partia* W n a r y  Judgment/Order 

Oenying the StafceV'croai-Mofcion for Summary Judgm^ht 

/alley Hospital 

J7-MRC-02

I n  i t s  o p p o s i t i o n / c r o s s - m o t i o n  f o r  s u m m a r y  j u d g m e n t ,  t h e  

Jtaff c o n c e d e d  t h a t  e x e m p t - u n i t  d a y s  s h o u l d  h a v e  b e e n  i n c l u d e d  i n  

;he c a l c u l a t i o n ,  b u t  a r g u e d  t h a t  e v e n  i f  e x e m p t - u n i t  a n d  n u r s e r y  

lays w e r e  i n c l u d e d  i n  t h e  c a l c u l a t i o n ,  V a l l e y  s t i l l  w o u l d  n o t  

u a l i f y  f o r  t h e  1 9 9 7  D S H  a d j u s t m e n t .

. V a l l e y ' s  M o t i o n  for Partial S u m m a r y  Judgment 

V a l l e y  h a s  r a i s e d  t h e  f o l l o w i n g  i s s u e s :

1) S h o u l d  t h e  D S H  c a l c u l a t i o n ' s  “m e d i c a i d  i n p a t i e n t

t i l i 2a t i o n  r a t e '  i n c l u d e  " n u r s e r y  d a y s ' ?

2) S h o u l d  t h e  D S H  c a l c u l a t i o n ' s  m e d i c a i d  i n p a t i e n t

t i l i z a t i o n  r a t e  i n c l u d e  " e x e m p t - u n i t '  d a y s  f o r  A l a s k a  R e g i o n a l  

o s p i t a l  a n d  B a r t l e t t  M e m o r i a l  H o s p i t a l ?

3) S h o u l d  t h e  m e d i c a i d  i n p a t i e n t  u t i l i z a t i o n  r a t e  i n c l u d e  

i p a t i e n t  " m e d i c a i d  e l i g i b l e '  d a y s ?

?H Adj u s t m e n t

A c c o r d i n g  t o  7 A A C  4 3 . 6 8 7 ( a ) ,  "an a c u t e  c a r e  h o s p i t a l  

o v i d i n g  s e r v i c e s  t o  a  d i s p r o p o r t i o n a t e  s h a r e  o f  M e d i c a i d

t i e n t s  is e l i g i b l e  f o r  a d d i t i o n a l  p a y m e n t s  f o r  M e d i c a i d  

r v i c e s . . . '  I n  o r d e r  t o  q u a l i f y  t o  r e c e i v e  a  a n  " a d d i t i o n a l  

y m e n t , '  a  h o s p i t a l  m u s t  h a v e  e i t h e r

(A) a n  A l a s k a  M e d i c a i d  i n p a t i e n t  u t i l i z a t i o n  r a r e  

a t  l e a s t  o n e  s t a n d a r d  d e v i a t i o n  a b o v e  t h e  m e a n  o f  

A l a s k a  M e d i c a i d  i n p a t i e n t  u t i l i z a t i o n  r a t e s  f o r  a l l  

h o s p i t a l s  i n  t h i s  s t a t e ;  . . .  .or

P a g e  2
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V a l l e y  c o n t e n d s  t h a t  i t  q u a l i f i e s  f o r  a  d i s p r o p o r t i o n a t e  

s h a r e  (DSH) p a y m e n t  u n d e r  t h e  m e t h o d  r e q u i r i n g  a  M e d i c a i d  

i n p a t i e n t  u t i l i z a t i o n  r a t e  a t  l e a s t  o n e  s t a n d a r d  d e v i a t i o n  a b o v e  

t h e  m e a n  f o r  a l l  h o s p i t a l s .  I n  o r d e r  t o  d e t e r m i n e  w h e t h e r  a  

8 ^ p a r t i c u l a r  h o s p i t a l  q u a l i f i e s  f o r  a  d i s p r o p o r t i o n a t e  s h a r e  

p a y m e n t ,  t h e  s t a f f  o f  t h e  c o m m i s s i o n  p e r f o r m s  a  c a l c u l a t i o n  t o  

d e t e r m i n e  w h i c h  h o s p i t a l s  h a v e  a  M e d i c a i d  i n p a t i e n t  u t i l i z a t i o n  

r a t e  a t  l e a s t  o n e  s t a n d a r d  d e v i a t i o n  a b o v e  t h e  m e a n .  I f  t h i s  

t h r e s h o l d  c a l c u l a t i o n  e s t a b l i s h e s  t h a t  a h o s p i t a l  q u a l i f i e s  t o  

r e c e i v e  t h e  D S H  a d j u s t m e n t ,  t h e n  a s e p a r a t e  c a l c u l a t i o n  i s  

p e r f o r m e d  t o  d e t e r m i n e  t h e  a m o u n t  o f  t h e  D S H  p a y m e n t .

I n  o r d e r  t o  d e t e r m i n e  a  h o s p i t a l ' s  m e d i c a i d  i n p a t i e n t  

u t i l i z a t i o n  r a t e ,  a  c a l c u l a t i o n  m u s t  b e  p e r f o r m e d  a c c o r d i n g  t o  t h e  

r e g u l a t i o n  m e t h o d o l o g y .  T h e  r e g u l a t i o n s  d e f i n e  t h e  t e r m  " M e d i c a i d  

i n p a t i e n t  u t i l i z a t i o n  r a t e '  a s  f o l l o w s :

( A ) . . . t h e  A l a s k a  M e d i c a i d  i n p a t i e n t  u t i l i z a t i o n  

r a t e  is a f r a c t i o n ,  e x p r e s s e d  a s  a p e r c e n t a g e ,  

o f  w h i c h  t h e  n u m e r a t o r  is t h e  h o s p i t a l ' s  n u m b e r  

o f  i n p a t i e n t  d a y s  f o r  M e d i c a i d - e l i g i b l e  p a t i e n t s  

i n  t h i s  s t a t e  f o r  i t s  q u a l i f y i n g  y e a r  a n d  t h e

3 7 AAC 43.687(b)(2)(A) and (B), (am 6/29/95, Reg. 124; th« language in 

thio section has otayed the same through the 5/31/98 a m e n d m e n t s ) ,

P a g e  3
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d e n o m i n a t o r  is t h e  t o t a l  n u m b e r  o f  t h e  h o s p i t a l ' s  

i n p a t i e n t  d a y s  f o r  i t s  q u a l i f y i n g  y e a r ;  3

V a l l e y  c o n t e n d s  t h a t  t h e  s t a f f  p e r f o r m e d  t h i s  t h r e s h o l d  

a l c u l a t i o n  i n c o r r e c t l y ,  a s  it f a i l e d  t o  i n c l u d e  n e w b o r n  n u r s e r y  

a y s  a s  " i n p a t i e n t  d a y s * ;  it s u b m i t s  t h a t  t h e  M e d i c a i d  n u r s e r y  

a ys s h o u l d  h a v e  b e e n  i n c l u d e d  i n  t h e  n u m e r a t o r  a n d  t h e  t o t a l  

i r s e r y  d a y s  s h o u l d  h a v e  b e e n  i n c l u d e d  i n  t h e  d e n o m i n a t o r .  T h e  

:aff d i s p u t e s  t h i s  a s s e r t i o n ,  c o n t e n d i n g  t h a t  n u r s e r y  d a y s  w e r e  

r o p e r l y  e x c l u d e d  b e c a u s e  h e a l t h y  n e w b o r n  b a b i e s  d o  n o t  c o n s t i t u t e  

. n p a t i e n t s *  as t h e  t e r m  is u s e d  i n  7 A A C  4 3 . 6 8 7 ,  t h e  D S H  

sgulation.

N u r s e r y  days should be inc l u d e d  i n  the D S H  c a l c u l a t i o n

In a d d i t i o n  t o  t h e  s t a t e  r e g u l a t i o n  w h i c h  p r o v i d e s  f o r  D S H  

y m e n t s  to q u a l i f y i n g  h o s p i t a l s ,  t h e  f e d e r a l  m e d i c a i d  a n d  

d i c a r e  s t a t u t e s  a l s o  p r o v i d e  f o r  D S H  p a y m e n t s  t o  h o s p i t a l s .  T h e  

d e r a l  m e d i c a i d  D S H  s t a t u t e  is a l m o s t  i d e n t i c a l  t o  A l a s k a ' s  D S H  

g u l a t i o n ,  a s  i t  a l s o  p r o v i d e s  t h a t  a  h o s p i t a l  c a n  q u a l i f y  b y  

t h e r  a  m e d i c a i d  i n p a t i e n t  u t i l i z a t i o n  r a t e ,  o r  b y  a  l o w - i n c o m e  

L l i z a t i o n  r a t e ;  it a l s o  u s e s  t h e  s a m e  m e t h o d o l o g y  t o  d e t e r m i n e

*

’ 7 AAC 4 3 .6 0 7 ( b ) ( 2 ) ( A ) .
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O rder G ra n t in g  V a l ' -r H o s p i t a l 's  M o tio n  f o r  P a r t i a l  *■; 
D enying t h e  S t a t e  V *C ro s s -M o tio n  f o r  Summary Judgme 
/ a l l e y  H o s p i t a l  
17-MRC-02

5ry Ju d gm en t /O rd e r

r .  U4

n e d i c a i d  i n p a t i e n t  u t i l i z a t i o n  r a t e . 4 T h e  f e d e r a l  m e d i c a i d  D S H  

s t a t u t e  e x p r e s s l y  i n c l u d e s  n e w b o r n s  as i n p a t i e n t s  i n  t h e  D S H  

: a l c u l a t i o n :

(b) (2) . . . I n  t h i s  p a r a g r a p h ,  t h e  t e r m  * i n p a t i e n t

d a y "  i n c l u d e s  e a c h  d a y  i n  w h i c h  a n  i n d i v i d u a l  

(including a newborn) i s  a n  i n p a t i e n t  i n  t h e  h o s p i t a l ,  

w h e t h e r  o r  n o t  t h e  i n d i v i d u a l  i s  i n  a  s p e c i a l i z e d  w a r d  

a n d  w h e t h e r  o r  n o t  t h e  i n d i v i d u a l  r e m a i n s  i n  t h e  

h o s p i t a l  f o r  l a c k  o f  s u i t a b l e  p l a c e m e n t  e l s e w h e r e ,  

( e m p h a s i s  a d d e d ) . 5

T h e  M e d i c a i d  R a t e  A d v i s o r y  C o m m i s s i o n ' s  A c c o u n t i n g  a n d

e p o r t i n g  M a n u a l  a l s o  c o n s i d e r s  n e w b o r n  i n f a n t s  a s  i n p a t i e n t s .  I n

ts i n s t r u c t i o n s  o n  h o w  to r e p o r t  e x p e n s e  a c c o u n t  d a t a ,  t h e  M R A C

a n u a l  d i r e c t s  t h a t  n e w b o r n  p a t i e n t  d a y s  a r e  t o  b e  t h e  s t a n d a r d

n i t  o f  m e a s u r e m e n t  u s e d  i n  r e p o r t i n g  n u r s e r y  d a t a :

S T A N D A R D  U N I T  O F  M E A S U R E :  N U M B E R  O F  N E W B O R N  P A T I E N T  D A Y S  

R e p o r t  p a t i e n t  d a y s  o f  c a r e  f o r  a l l  i n f a n t  p a t i e n t s  

( i n c l u d i n g  " b o a r d e r  b a b i e s ' )  a d m i t t e d  t o  t h i s  u n i t .

I n c l u d e  t h e  d a y  o f  a d m i s s i o n  b u t  n o t  t h e  d a y  o f  

d i s c h a r g e  o r  d e a t h .  If b o t h  a d m i s s i o n  a n d  d i s c h a r g e  

o r  d e a t h  o c c u r  o n  t h e  s a m e  d a y ,  t h e  d a y  i s  c o n s i d e r e d  

a  d a y  o f  a d m i s s i o n  a n d  c o u n t s  a s  o n e  n e w b o r n  p a t i e n t  day.®

* (2) F o r p u rp o s e s  o f  p a r a g r a p h  (1 ) (A ) , t h e  te rm  'm e d i c a id  i n p a t i e n t
i l i z a t i o n  r a t e '  m eans, f o r  a h o s p i t a l ,  a  f r a c t i o n  ( e x p r e s s e d  a s  a 
r c c n t a g e ) , th e  n u m e ra to r  o f  w h ich  i s  t h e  h o s p i t a l ' s  number o f  i n p a t i e n t  d ay s  
t r i b u t a b l e  to  p a t i e n tB  who ( f o r  s u c h  d a y s )  w e re  e l i g i b l e  f o r  m e d ic a l 
B iB ta n c e  u n d e r  a  s t a t e  p l a n  a p p ro v e d  u n d e r  t h i s  t i t l e  i n  a p e r i o d ,  a n d  th e  
n o m in a to r  o f w h ich  i s  th e  t o t a l  num ber o f  th e  h o s p i t a l ' s  i n p a t i e n t  d a y s  i n  
a t  p e r i o d .  . . 42 U .S .C .A . C 1 3 9 6 r - 4 ( b ) ( 2 ) .

* I d ,

* M ed ic a id  R a te  A dviD ory Comm ission A c c o u n tin g  and  R e p o r t in g  M anual 
sm u lg a t io n s , "E xpen se  A ccoun t D e s c r i p t i o n s , '  § 6170 , (M arch 1 9 9 4 ) .
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D rdar G ra n t in g  Va3‘ r H o s p i t a l ' s  M o tion  f o r  P a r t i a l  •uwaary Ju d gm en t/O rd e r  
D enying th e  S t a t e  'S .-C ro ss -M o tio n  f o r  Summary Ju d gm ew '
/ a l l e y  H o s p i t a l  
77-MRC-02

I n  a d d i t i o n ,  t h e  P r o v i d e r  R e i m b u r s e m e n t  M a n u a l ,  i n t e r p r e t i n g

i e d e r a l  m e d i c a r e  law, a l s o  i n d i c a t e s  t h a t  n e w b o r n  i n f a n t s  a r e

: o n s i d e r e d  a s  i n p a t i e n t s ;

N e w b o r n  I n p a t i e n t  D a y  - N e w b o r n  inpatient days

ar e  the da y s  that a n  infant oc c u p i e s  a n e w b o r n  b e d

i n  the nursery. I n c l u d e  a n  i n f a n t  r e m a i n i n g  i n  t h e  

h o s p i t a l  a f t e r  t h e  m o t h e r  i s  d i s c h a r g e d  w h o  d o e s  n o t  

o c c u p y  a  n e w b o r n  b e d  i n  t h e  n u r s e r y ,  a n  i n f a n t  

d e l i v e r e d  o u t s i d e  t h e  h o s p i t a l  a n d  l a t e r  a d m i t t e d  t o  

t h e  h o s p i t a l  b u t  n o t  o c c u p y i n g  a  n e w b o r n  b e d  i n  t h e  

n u r s e r y ,  o r  a n  i n f a n t  a d m i t t e d  o r  t r a n s f e r r e d  o u t  o f  

t h e  n u r s e r y  f o r  a n  i l l n e s s  i n  i n p a t i e n t  d a y s .  A l s o ,  

i n c l u d e  a n  i n f a n t  b o r n  i n  a n d  r e m a i n i n g  i n  t h e  h o s p i t a l  

a n d  o c c u p y i n g  a  n e w b o r n  b e d  i n  t h e  n u r s e r y  a f t e r  t h e  

m o t h e r  is d i s c h a r g e d  i n  n e w b o r n  i n p a t i e n t  d a y s . 

( e m p h a s i s  a d d e d ) . 7

« a •
L i n e  4 — T o t a l  n e w b o r n  i n p a t i e n t  d a y s  t o  b e  r e p o r t e d  

o n  l i n e  4 are t h e  total da y o  that infa n t s  o c c u p y  n o w b o r n  b e d s  

i n  the nursery, ( e m p h a s i s  a d d e d ) . *

I n  s u m m a r y ,  t h e  s t a t e ' s  a r g u m e n t  t h a t  n e w b o r n  i n f a n t s  a r e  n o t  

i p a t i e n t s  b e c a u s e  t h e y  a r e  n o t  " a d m i t t e d "  w a s  n o t  s u p p o r t e d  b y  

ly l e g a l  a u t h o r i t y .  N e w b o r n  i n f a n t s  a r e  s p e c i f i c a l l y  c o n s i d e r e d  

i p a t i e n t s  a c c o r d i n g  to t h e  M R A C ' s  o w n  m a n u a l ,  t h e  f e d e r a l  

: d i c a i d  D S H  s t a t u t e ,  a n d  t h e  p r o v i d e r  r e i m b u r s e m e n t  m a n u a l ,  

scause t h e  f e d e r a l  m e d i c a i d  D S H  l a w  h a s  t h e  s a m e  p u r p o s e  a s  t h e  

a s k a  D S H  r e g u l a t i o n ,  ( r e i m b u r s i n g  h o s p i t a l s  w h i c h  q u a l i f y  d u e  to 

g h  m e d i c a i d  i n p a t i e n t  u t i l i z a t i o n  r a t e  o r  l o w - i n c o m e  u t i l i z a t i o n

’ PRM (HCFA Pub . 15 -2 ) §1924; HCFA Form  255 2 -9 6 , § 3622 . “W o rk sh e e t D - l 
D om pu ta tion  o f  I n p a t i e n t  O p e ra t in g  C o s t .*  p .  3 6 -1 07 .

* PRM § 12 0 8 .1 . Seo a ls o  OX. 13 . 14.
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i r d e r  G r a n t i n g  V a l ' y  H o s p i t a l ' s  M o tio n  f o r  P a r t i a l  ummary Ju d gm en t /O rd e r  
>enying t h e  S t a t e ’V c ro e e -M o t io n  f o r  Summary Judgm ekx/ 
ra l l e y  H o s p i t a l  
7-MRC-02

a t e ) , a n d  u s e s  t h e  s a m e  m e t h o d o l o g y  f o r  c a l c u l a t i n g  t h e  m e d i c a i d  

n p a t i e n t  u t i l i z a t i o n  r a t e ,  t h e  s i m i l a r i t y  o f  p u r p o s e s  a n d  

e t h o d o l o g y  a l s o  s u p p o r t  t h e  c o n c l u s i o n  t h a t  t h e  s a m e  c a t e g o r i e s  

f p a t i e n t s  a r e  i n c l u d e d  i n  t h e  i d e n t i c a l  c a l c u l a t i o n s .

I f i n d  t h a t  V a l l e y ' s  D S H  c a l c u l a t i o n  s h o u l d  b e  r e c o m p u t e d  to 

n c l u d e  n u r s e r y  d a y s  i n  b o t h  t h e  m e d i c a i d  d a y s  ( n u m e r a t o r )  a n d  

o t a l  f a c i l i t y  d a y s  ( d e n o m i n a t o r )  c o m p o n e n t s  o f  t h e  m e d i c a i d  

o p a t i e n t  u t i l i z a t i o n  r a t e  c a l c u l a t i o n .

. E x o m p t - U n i t  Days should b e  included i n  the d e n o m i n a t o r  of  the

D S H  c a lculation

I n  i t s  m o t i o n ,  V a l l e y  r e q u e s t e d  t h a t  c e r t a i n  " e x e m p t - u n i t "  

iys (1 2 6 6  p s y c h i a t r i c  d a y s  f o r  B a r t l e t t ,  a n d  2 , 5 7 2  r e h a b i l i t a t i o n  

lys f o r  A l a s k a  R e g i o n a l )  b e  i n c l u d e d  i n  t h e  t o t a l  p a t i e n t  d a y s  

> rtion ( d e n o m i n a t o r )  o f  t h e  D S H  c a l c u l a t i o n ,  a s  t h e  s t a f f  

i c l u d e d  t h e s e  d a y s  i n  t h e  d e n o m i n a t o r  f o r  a l l  o f  t h e  o t h e r  

- cilities. A s  t h e  s t a t e  c o n c e d e d  t h a t  t h e s e  d a y s  w e r e  o m i t t e d  

d  s h o u l d  h a v e  b e e n  i n c l u d e d  i n  t h e  o r i g i n a l  c a l c u l a t i o n ,  I f i n d  

a t  t h e  D S H  c a l c u l a t i o n  s h o u l d  a l s o  b e  r e - c o m p u t e d  t o  i n c l u d e  

2 6 6  p s y c h i a t r i c  da y s  f o r  B a r t l e t t ,  a n d  2 , 5 7 2  r e h a b i l i t a t i o n  d a y s  

r  A l a s k a  R e g i o n a l ,  i n  t h e  t o t a l  p a t i e n t  d a y s  p o r t i o n  o f  t h e  

l c u l a t i o n  ( d e n o m i n a t o r ) . 9

* The s t a t e  i n d i c a t e d  in  i t s  b r i e f :  " S t a f f  a g r e e s  t h a t  A la sk a  R e g io n a l 'a
I B a r t l e t t ' s  e x e m p t-u n i t  dayB o r i g i n a l l y  s h o u ld  h av e  b e e n  in c lu d e d  i n  t h e  DSH 
. c u l a t i o n . *
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O rd e r G ra n t in g  V*3 j  H o s p i t a l ' s  M o tio n  f o r  P a r t i a l  immary Ju d gm en t /O rd e r  
D enying t h e  S t a t e  'V -C ro s s -M o tio n  f o r  summary Judgm eW '
/ a l l e y  H o s p i t a l  
&7-MRC-02

I n p a t i e n t  " M e d i c a i d - e l i g i b l e "  d a y s

V a l l e y  h a s  a l s o  r a i s e d  t h e  i s s u e  t h a t  t h e  D S H  c a l c u l a t i o n  w a s  

[{improperly p e r f o r m e d  b e c a u s e  i t  e x c l u d e d  i n p a t i e n t  * m e d i c a i d -  

i l i g i b l e "  d a y s .  V a l l e y  i n d i c a t e d  i n  i t s  m o t i o n  t h a t  a  d e c i s i o n  on 

||this i s s u e  is u n n e c e s s a r y  i f  i t  p r e v a i l e d  o n  t h e  n u r s e r y  a n d  

i x e m p t - u n i t  d a y s  i s s u e s .  B e c a u s e  t h o s e  i s s u e s  h a v e  b e e n  d e c i d e d  

Ln t h e  f a c i l i t y ' s  favor, I w i l l  n o t  r e a c h  t h e  i s s u e  o f  w h e t h e r  

j i n p a t i e n t  m e d i c a i d - e l i g i b l e  d a y s  w e r e  i m p r o p e r l y  e x c l u d e d .  I f  t h e  

p a r t i e s  r e q u e s t  a  d e c i s i o n  o n  t h i s  i s s u e ,  I w i l l  b e  r e q u e s t i n g  

^  {{supplemental b r i e f i n g  o n  t h e  m a t t e r .

12 jfxxa T h e  State's Cro s s - M o t i o n  for S u m m a r y  Judgment  

131| T h e  s t a t e  f i l e d  a c r o s s - m o t i o n  f o r  s u m m a r y  j u d g m e n t  o n  t h e  

14||grounds t h a t  e v e n  if t h e  a d j u s t m e n t s  r e q u e s t e d  b y  V a l l e y  w e r e  m a d e  

15 |to t h e  D S H  c a l c u l a t i o n ,  t h e  f a c i l i t y  s t i l l  w o u l d  n o t  q u a l i f y  f o r  a

18 i

17

18

19

20

21

22

23

)SH a d j u s t m e n t ,  s o  t h a t  V a l l e y ' s  r e q u e s t  w a s  m o o t .  I n  s u p p o r t  o f  

i t s  a r g u m e n t ,  t h e  s t a t e  f i l e d  e x h i b i t  A, w h i c h  it r e p r e s e n t e d  a s  

[ c o n t a i n i n g  d a t a  t o  s u p p o r t  t h i s  p o s t i o n .  V a l l e y  t h e n  f i l e d  a  

Hreply, w h i c h  i n d i c a t e d  t h a t  t h e  d a t a  i n  e x h i b i t  A  w a s  n o t  t h e  

o r i g i n a l  d a t a  u s e d  b y  t h e  s t a t e  i n  p e r f o r m i n g  t h e  1 9 9 7  D S H  

c a l c u l a t i o n .  V a l l e y  i d e n t i f i e d  e i g h t e e n  c h a n g e s  f r o m  t h e  o r i g i n a l  

[ s o u r c e  d a t a  t h o  s t a f f  h a d  m a d e  i n  e x h i b i t  A, w h i c h  t h e  s t a t e  h a d

24 n o t  i d e n t i f i e d  o r  d i s c u s s e d  i n  i t s  o p p o s i t i o n  t o  V a l l e y ' s  m o t i o n .

25
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D enying th e  S ta te 'W 6 ro sG -M o t io n  f o r  Summary JU dgm ew  
/ a l l e y  H o s p i t a l  
37-MRC-02

O e s p i t e  t h e  i s s u e s  r a i s e d  b y  V a l l e y ,  t h e  s t a t e  d i d  n o t  f i l e  a  

r e p l y ,  o r  r e s p o n d  to t h e  a l l e g a t i o n s  r a i s e d  a b o u t  t h e  a l t e r e d  d a t a  

in e x h i b i t  A.

A  m o n t h  l a t e r ,  a t  t h e  o r a l  a r g u m e n t  o n  t h e  p a r t i e s '  

r e s p e c t i v e  m o t i o n s  f o r  s u m m a r y  j u d g m e n t ,  t h e  s t a t e  f i l e d  s e v e r a l  

n e w  e x h i b i t s ,  c o n t a i n i n g  n e w  d a t a  (ex. B, C, a n d  D ) , a n d  a t t e m p t e d  

to r a i s e  n e w  a r g u m e n t s  n o t  p r e v i o u s l y  m a d e  i n  i t s  m o t i o n  f o r  

s u m m a r y  j u d g m e n t .  O v e r  t h e  o b j e c t i o n s  o f  V a l l e y ,  a l t h o u g h  t h e  

s t a t e  h a d  n o t  f i l e d  a  t i m e l y  r e s p o n s e  to i t s  o w n  m o t i o n ,  t h e  s t a t e  

w a s  a l l o w e d  a n  o p p o r t u n i t y  t o  f i l e  a l a t e  r e p l y  ( a f t e r  o r a l  

a r g u m e n t )  s o l e l y  t o  a d d r e s s  t h e s e  i s s u e s :  .1) t o  e x p l a i n  t h e

r e a s o n s  w h y  i t  h a d  m a d e  n u m e r o u s  c h a n g e s  t o  t h e  o r i g i n a l  D S H  d a t a  

i n  i t s  e x h i b i t  A ,  w i t h o u t  i d e n t i f y i n g  t h e  c h a n g e s  o r  s o u r c e  o f  t h e  

d a t a ,  a n d  2) t o  e x p l a i n  a n y  l e g a l  o r  f a c t u a l  b a s i s  f o r  t h e  c h a n g e s  

t p r e s e n t e d  i n  e x h i b i t  A.

In i t s  t w o - p a g e  r e p l y ,  t h e  s t a t e  d i d  n o t  a d d r e s s  t h e  r e q u i r e d  

i s s u e s  a s  d i r e c t e d .  I t  d i d  n o t  p r o v i d e  a n y  e x p l a n a t i o n  a s  t o  w h y  

i t  f i l e d  a n  e x h i b i t  w h i c h  m i s r e p r e s e n t e d  i t s  s o u r c e  d a t a .  T h e  

s t a t e  a l s o  d i d  n o t  i d e n t i f y  a n y  l e g a l  s u p p o r t  f o r  t h e  c h a n g e s  i t  

h a d  m a d e  i n  e x h i b i t  A. I n  f a c t ,  i n  i t s  r e p l y ,  t h e  s t a t e  

s p e c i f i c a l l y  d i s a v o w e d  a n y  r e l i a n c e  o n  e x h i b i t  A, a n d  p r e s e n t e d  a  

n e w  e x h i b i t  F. T h e  o n l y  e x p l a n a t i o n  p r o v i d e d  b y  t h e  s t a t e  f o r

P a g e  9
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f i l i n g  a n  e x h i b i t  w i t h  a l t e r e d  s o u r c e  d a t a ,  w a s  s e t  o u t  i n  t h e  

a f f i d a v i t  o f  S u s a n  C h r i s t y ,  t h e  s t a t e ' s  a u d i t o r .  T h e  a f f i d a v i t  

s t a t e d  t h a t  s h e  h a d  b e e n  i n e x p e r i e n c e d  a n d  u n f a m i l i a r  w i t h  h o w  t o  

p e r f o r m  D S H  c a l c u l a t i o n s  a s  s h e  h a d  o n l y  p e r f o r m e d  t h e  c a l c u l a t i o n  

o n c e  b e f o r e ,  in 1996; t h e  M R A C  d o e s  n o t  h a v e  a n y  w r i t t e n  p o l i c y  o r  

d e s c r i p t i o n  o f  w h i c h  d a y s  t o  i n c l u d e  i n  t h e  D S H  c a l c u l a t i o n ,  a n d  

b e c a u s e  o f  th i s ,  s h e  w a s  u n a w a r e  o f  w h i c h  d a y s  t o  i n c l u d e  i n  t h e  

1 9 9 7  D S H  c a l c u l a t i o n .  Ms. C h r i s t y  c o n c e d e d  t h a t  w h e n  s h e  p r e p a r e d  

e x h i b i t  A  ( f i l e d  4 / 2 0 / 9 8 ) ,  s h e  m a d e  a p p r o x i m a t e l y  18 c h a n g e s  to 

t h e  o r i g i n a l  s o u r c e  d a t a ,  t o  a t t e m p t  t o  c o r r e c t  f o r  t h e  18 

c a t e g o r i e s  o f  e r r o r s  t h a t  s h e  a l l e g e s  s h e  m a d e  i n  t h e  o r i g i n a l  

1 9 9 7  D S H  c a l c u l a t i o n .  S h e  i n d i c a t e d  t h a t  a l t h o u g h  a s u p e r v i s o r  

r e v i e w e d  t h e  r e v i s e d  D S H  c a l c u l a t i o n ,  t h e  u n n a m e d  s u p e r v i s o r  

a p p a r e n t l y  d i d  n o t  d i s c o v e r  a n y  o f  t h e  n u m e r o u s  a l l e g e d  e r r o r s .

S h e  a l s o  s t a t a d  t h a t  a f t e r  p r e p a r i n g  e x h i b i t  A  i n  A p r i l  1998, 

s h e  s u b s e q u e n t l y  d e c i d e d  t h a t  i t  a l s o  c o n t a i n e d  n u m e r o u s  e r r o r s .  

A t  t h e  o r a l  a r g u m e n t  o n  J u n e  2, 1 9 9 8 ,  e v e n  s t a f f ' s  c o u n s e l  a g r e e d  

t h a t  e x h i b i t  a  c o n t a i n e d  i n a c c u r a t e  d a t a ,  a n d  a g a i n  i n c o r r e c t l y  

c a l c u l a t e d  t h e  D S H  a d j u s t m e n t .  C o u n s e l  i d e n t i f i e d  a p p r o x i m a t e l y  

f o u r  n e w  c a t e g o r i e s  o f  e r r o r s  i n  t h e  d e n o m i n a t o r  o f  D S H  

c a l c u l a t i o n ,  a n d  i n d i c a t e d  t h a t  t h e s e  f o u r  c a t e g o r i e s  s h o u l d
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wtu lf i< &  f*HA NU. b b l U b ^  P. 1(J

( a p p a r e n t l y )  b e  c h a n g e d  b a c k  t o  t h e  o r i g i n a l  d a t a  u s e d  i n  t h e  

: a l c u l a t i o n .  C o u n s e l  s t a t e d :

T h e r e  w e r e  a n u m b e r  o f  e r r o r s  a n d  t h o s e  w e r e  

t h e  c a t e g o r i e s  a n d  t h e y  s a i d  i f  w e ' r e  g o i n g  to r e d o  

t h e  D S H  c a l c u l a t i o n ,  it s h o u l d  b e  d o n e  c o r r e c t l y  a n d  

this Iexhibit C (sic)] is w h a t  the correct c a l c u l a t i o n  is 

and subsequent to exhibit A, four of those 18 adjust m e n t s  

a a t u a l l y  w e r e  in error. T h o y  should n o t  h A v e  b e e n  m a d e . 10

... I w i l l  n o w  p a s s  o u t  e x h i b i t  C  w h i c h  I 

w i l l  a l s o  d i s c u s s  i n  t h e  b r i e f  t h a t  I w i l l  s u b m i t  

o r  t h e  a f f i d a v i t  t h a t  I w i l l  s u b m i t  a n d  t h a t  h a s  

t h o s e  e r r o r s  b a c k e d  o u t  a n d  that is the latest staff 

D S H  c a l c u l a t i o n  for 1997. ( e m p h a s i s  a d d e d ) . 11

T h u s ,  a s  o f  J u n e  2, t h e  s t a t e  h a d  d i s c a r d e d  e x h i b i t  A, a n d

as n o w  r e l y i n g  o n  e x h i b i t  C  a s  t h e  " l a t e s t "  c o r r e c t  D S H

a l c u l a t i o n ,  w h i c h  w a s  i n t e n d e d  t o  r e p l a c e  e x h i b i t  A  ( p r e p a r e d

h r e e  m o n t h s  e a r l i e r ,  o n  4 / 9 8 ) ,  a n d  t h e  o r i g i n a l  D S H  c a l c u l a t i o n

p r e p a r e d  8 / 9 7 ) .  M s .  C h r i s t y  a l s o  c o n c e d e d  t h a t  e x h i b i t  A  s h o u l d

a d i s r e g a r d e d  b e c a u s e  o f  t h e  e r r o r s  s h e  m a d e ,  s t a t i n g ;

It s h o u l d  b e  n o t e d  t h a t  e x h i b i t  A  a l s o  c o n t a i n s  

e r r o r s ,  a s  e x p l a i n e d  b e l o w ,  a n d  i s  n o t  t h e  s t a f f ' s  f i n a l  

D S H  c a l c u l a t i o n  w i t h  r e s p e c t  t o  V a l l e y ' s  c l a i m s , " 12

M s .  C h r i s t y  w e n t  o n  t o  s t a t e  t h a t  s h e  a l s o  p r e p a r e d  e x h i b i t s

a n d  C  ( f i l e d  a t  o r a l  a r g u m e n t  6 / 2 / 9 8 ) ,  w h i c h  w e r e  p r e s e n t e d  b y

Le s t a t e ' s  a t t o r n e y  o n  t h a t  d a t e ,  a s  b e i n g  t h e  " l a t e s t "  c o r r e c t

“ T r . a t  3 2 .

“ T r . a t  3 4 .

u C h r i s t y  a f f i d a v i t ,  p .  6 .
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Wtu W U U  ntH K m ub f M  NU. O b lU b)4^  f ,  11

/ e r s i o n  o f  t h e  D S H  c a l c u l a t i o n .  H o w e v e r ,  o n  J u n e  9, o n l y  a w e e k  

Later, s h e  s t a t e d  i n  h e r  a f f i d a v i t  t h a t  b e c a u s e  s h e  a g a i n  m a d e  

• r r o r s  i n  t h o s e  e x h i b i t s  (B a n d  C ) , t h a t  t h e s e  e x h i b i t s  s h o u l d  

ilso b e  d i s r e g a r d e d :

S t a f f  h a s  p r e v i o u s l y  s u b m i t t e d  i t s  e x h i b i t s  A  

a n d  C  r e l a t i n g  t o  t h e  r e v i s e d  D S H  c a l c u l a t i o n  . . .

H o w e v e r ,  t h o s e  e x h i b i t s  s h o u l d  b e  d i s r e g a r d e d  b e c a u s e  

t h e y  c o n t a i n  t h e  e r r o r s  n o t e d  a b o v e  i n  p a r a g r a p h  1 0 . 13

T h e  e r r o r s  r e f e r r e d  t o  i n  p a r a g r a p h  10, i n c l u d e  2 2  s e p a r a t e

a t e g o r i e s  o f  e r r o r s  (10 i n  t h e  n u m e r a t o r ,  1 2  i n  t h e  d e n o m i n a t o r )

h i c h  C h r i s t y  s a y s  s h e  m a d e  i n  e x h i b i t s  A, B, a n d  C, f i l e d  o n l y  a

e e k  e a r l i e r .  A f t e r  s t a t i n g  t h a t  a l l  o f  t h e  a l l e g e d  e r r o r s  a n d

a t a  s o u r c e  c h a n g e s  m a d e  i n  e x h i b i t  A  w e r e  n o w  f u l l y  e x p l a i n e d  i n

le n e w  e x h i b i t  E, ( f i l e d  6 / 9 / 9 8  w i t h  h e r  a f f i d a v i t ) ,  M s .  C h r i s t y

len i n d i c a t e s  t h a t  e x h i b i t  E  s h o u l d  b e  d i s r e g a r d e d ,  ( a p p a r e n t l y

s c a u s e  i t  w a s  m e r e l y  a r e s t a t e m e n t  o f  t h e  i n a c c u r a t e  e x h i b i t  A)

• c a u s e  s h e  h a s  p r e p a r e d  o t h e r ,  m o r e  a c c u r a t e  e x h i b i t s ,  F  a n d  G . 14

C h r i s t y  t h e n  s t a t e s  t h a t  e x h i b i t s  F  a n d  G  ( f i l e d  J u n e  9,

>98), n o w  c o n t a i n e d  t h e  a c t u a l ,  c o r r e c t  1 9 9 7  D S H  c a l c u l a t i o n :

I p r e p a r e d  E x h i b i t  F, a t t a c h e d  h e r e t o ,  

a s  staff's final/ corrected D S H  c a l c u l a t i o n . 15

*’ I d .  a t  13 .

14 I < L  

“ IcL.
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H o w e v e r ,  a l t h o u g h  M s .  C h r i s t y  d e t a i l s  a t  l e n g t h  a l l  o f  t h e  

n u m e r o u s  m i s t a k e s  s h e  m a d e  i n  e x h i b i t s  A, B, C, a n d  E, t h e  

a f f i d a v i t  i s  s i l e n t  a s  t o  w h a t  c h a n g e s  s h e  m a d e  i n  e x h i b i t s  F  a n d  

3, h o w  t h e s e  e x h i b i t s  d i f f e r  f r o m  t h e  s t a t e ' s  o r i g i n a l  1 9 9 7  D S H  

c a l c u l a t i o n ,  a n d  d o e s  n o t  p r o v i d e  ar.y j u s t i f i c a t i o n  f o r  t h e  

c h a n g e s ,  o t h e r  t h a n  h e r  o p i n i o n .  T h e  a f f i d a v i t  a l s o  d o e s  n o t  

i d e n t i f y  h o w  e x h i b i t s  F  a n d  G  d i f f e r  f r o m  t h e  p r e v i o u s l y  f i l e d  

i n a c c u r a t e  e x h i b i t s ,  o r  p r o v i d e  a n y  j u s t i f i c a t i o n  f o r  t h e  s u d d e n  

c h a n g e  i n  t r e a t m e n t  o f  s w i n g  b e d  d a y s ,  o b s e r v a t i o n  b e d  d a y s ,  a n d  

m e d i c a i d  p s y c h / s u b s t a n c e  a b u s e / r e h a b i l i t a t i o n  d a y s ,  f r o m  t h e  

o r i g i n a l  o r  r e v i s e d  D S H  c a l c u l a t i o n  a n d  p r e v i o u s  e x h i b i t s .  

D i s c u s s i o n

1 , T h e  a f f i d a v i t  l a c k s  c r e d i b i l i t y

T o  t h e  e x t e n t  t h e  s t a t e  h a s  s u b m i t t e d  Ms. C h r i s t y ' s  a f f i d a v i t  

a s  s u p p o r t  t o  " r e - d o *  t h e  1 9 9 7  D S H  c a l c u l a t i o n  b e c a u s e  o f  a l l e g e d  

e r r o r s  m a d e  b y  h e r  i n  t h e  o r i g i n a l  c a l c u l a t i o n ,  t h a t  r e q u e s t  i s  

d e n i e d  b e c a u s e  i t  i s  n o t  s u p p o r t e d  b y  a n y  l e g a l  a u t h o r i t y ,  

a r g u m e n t  o r  c o m p e t e n t  e v i d e n c e .  T h e  i n f o r m a t i o n  p r e s e n t e d  a t  t h e  

o r a l  a r g u m e n t  a n d  i n  C h r i s t y ' s  a f f i d a v i t  e s t a b l i s h e d  a  p a t t e r n  b y  

t h e  a g e n c y  o f  p r e p a r a t i o n  a n d  f i l i n g  o f  i n a c c u r a t e  a n d  i n c o r r e c t  

e x h i b i t s .  I f i n d  t h a t  t h e  a f f i d a v i t  o f  S u s a n  C h r i s t y  a n d  t h e  

e x h i b i t s  s h e  h a s  p r e p a r e d  in t h i s  m a t t e r ,  i l l u s t r a t e  a  l a c k  o f
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c a n d o r  a n d  a p p a r e n t  i n a b i l i t y  to c o m p e t e n t l y  p e r f o r m  t h e  D S H

c a l c u l a t i o n „ A s  a n  i n i t i a l  m a t t e r ,  s h e  s t a t e d  t h a t  s h e  m a d e

n u m e r o u s  e r r o r s  i n  t h e  r e v i s e d  1 9 9 7  D S H  c a l c u l a t i o n  b e c a u s e  s h e

w a s  i n e x p e r i e n c e d  a n d  h a d  o n l y  w o r k e d  o n  o n e  o t h e r  D S H

c a l c u l a t i o n ,  t h e  1 9 9 G  D S H  c a l c u l a t i o n .  T h i s  s w o r n  s t a t e m e n t  

d i r e c t l y  c o n f l i c t s  w i t h  t h e  s w o r n  i n t e r r o g a t o r y  a n s w e r  g i v e n

p r e v i o u s l y  b y  h e r  s u p e r v i s o r ,  t h e  e x e c u t i v e  d i r e c t o r ,  i n  t h e

C h a r t e r  N o r t h  a p p e a l .  C o n t r a r y  t o  C h r i s t y ' s  s t a t e m e n t  t h a t  s h e

h a d  o n l y  w o r k e d  o n  o n e  1 9 9 6  D S H  c a l c u l a t i o n ,  h e r  s u p e r v i s o r  s t a t e d  

u n d e r  o a t h  t h a t  s h e  h a d  a l s o  w o r k e d  o n  t h e  F Y  1 9 9 5  D S H  

c a l c u l a t i o n .  T h u s ,  s h e  w a s  n o t  a s  i n e x p e r i e n c e d  a s  s h e

r e p r e s e n t e d . 16

C h r i s t y  a t t r i b u t e s  h e r  a l l e g e d  18 e r r o r s  i n  t h e  r e v i s e d  1 9 9 7  

D S H  c a l c u l a t i o n  ( i l l u s t r a t e d  i n  e x h i b i t  A ) ,  t o  i n e x p e r i e n c e ,  l a c k  

of w r i t t e n  g u i d e l i n e s ,  a n d  l a c k  o f  a d e q u a t e  s u p e r v i s i o n .  H o w e v e r ,  

s h e  n e v e r  e x p l a i n e d  w h y  s h e  h a s  c o n t i n u e d  t o  m a k e  s i m i l a r ,  

r e p e a t e d  e r r o r s  i n  e a c h  o f  t h e  e x h i b i t s  s u b m i t t e d  i n  t h i s  m a t t e r ,  

i n  A p r i l  a n d  J u n e  1998, w h e n  s h e  p r e s u m a b l y  h a d  m o r e  e x p e r i e n c e .  

I n  a d d i t i o n ,  n o  e x p l a n a t i o n  h a s  b e e n  p r o v i d e d  b y  t h e  s t a t e  a s  t o  

w h y  t h e  M R A C  s u p e r v i s o r s  d i d  n o t  a d e q u a t e l y  o r  c o m p e t e n t l y  r e v i e w

E x. 1 5 , p .  2 .
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M a llo y  H o s p i t a l  
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h e r  w o r k  i n  1 9 9 7  o r  19 9 8 ,  o n  a c a l c u l a t i o n  w h i c h  h a s  a  s u b s t a n t i a l  

e f f e c t  o n  s e v e r a l  f a c i l i t i e s .

2. Ina c c u r a t e  exhibits

7
8 

9
10

11

12

13

1 4

15

16

17

18

19

20 

21 

22

23

2 4

25

I f i n d  t h a t  e a c h  o f  t h e  e x h i b i t s  s u b m i t t e d  b y  t h e  s t a t e  h a s  

e e n  s h o w n  t o  b e  i n a c c u r a t e ,  u n r e l i a b l e ,  a n d  t o  c o n t a i n  

‘u n s u p p o r t e d  c h a n g e s  i n  t h e  t r e a t m e n t  o f  s o u r c e  d a t a .  E x c e p t  f o r  

t h e  n e w  e x h i b i t s  F  a n d  G, e a c h  e x h i b i t  M s .  C h r i s t y  h a s  p r e p a r e d  

h a s  b e e n  r e p u d i a t e d  e i t h e r  b y  h e r  o r  s t a t e ' s  c o u n s e l ,  b e c a u s e  t h e y  

b o t h  a g r e e  t h e  e x h i b i t s  c o n t a i n  i n a c c u r a c i e s  a n d  e r r o r s . 17

I n  a d d i t i o n  t o  f i l i n g  i n a c c u r a t e  e x h i b i t s ,  I f i n d  t h a t  t h e  

s t a t e  m a d e  m i s r e p r e s e n t a t i o n s  a b o u t  e x h i b i t  A  i n  i t s  o p p o s i t i o n  to 

V a l l e y ' s  m o t i o n .  I n  i t s  o p p o s i t i o n ,  t h e  s t a t e  c l a i m e d  t h a t  i f  t h e  

t w o  t y p e s  o f  c h a n g e s  r e q u e s t e d  b y  V a l l e y  w e r e  a l l o w e d ,  t h e n  V a l l e y  

s t i l l  w o u l d  n o t  q u a l i f y  f o r  a D S H  a d j u s t m e n t .  E x h i b i t  A  w a s  

o f f e r e d  t o  s u p p o r t  t h i s  a r g u m e n t ,  a n d  w a s  r e p r e s e n t e d  b y  t h e  s t a t e  

a s  b e i n g  t h e  o r i g i n a l  1 9 9 7  D S H  c a l c u l a t i o n ,  w i t h  V a l l e y ' s  t w o  

s u b m i t t e d  p r o p o s e d  c h a n g e s .  T h i s  r e p r e s e n t a t i o n  w a s  u n t r u e .  T h e  

s t a t e ,  t h r o u g h  M s .  C h r i s t y ,  h a d  m a d e  18 c h a n g e s  to t h e  u n d e r l y i n g  

s o u r c e  d a t a  w i t h o u t  i d e n t i f y i n g  t h o s e  c h a n g e s ,  a n d  a l s o  h a d  

m i s r e p r e s e n t e d  t h e  d a t a  c h a n g e s  s o u g h t  b y  V a l l e y .  I n s t e a d  o f  

i n c l u d i n g  t h e  e x e m p t - u n i t  d a y s  i n  t h e  d e n o m i n a t o r  a s  r e q u e s t e d  b y

lt A f f i d a v i t  p .  4, 5. 6 ,1 1 ,  13 ; t r .  a t  32. 34.
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V a l l e y ,  t h e  a u d i t o r  p u t  t h e s e  d a y s  i n  t h e  n u m e r a t o r  i n  e x h i b i t  A, 

r e p r e s e n t i n g  t h a t  t h i s  w a s  t h e  r e s u l t  s o u g h t  b y  V a l l e y ,  w h i c h  w a s  

n o t  a  t r u e  s t a t e m e n t . 18

3. N o  l e g a l  a u t h o r i t y  a u p p o r t s  t h e  s t a t e ' s  t r e a t m e n t  o f  s w i n g  b e d

8

9

10

11

12

13

14

15

16

17

18

19

20 

21 

22

23

24

25

dayfl, o b s e r v a t i o n  bed days, a n d  p s y c h / s u b s t a n c e  a b u s e  days

T h e  s t a t e  r e g u e s t e d  a n  o p p o r t u n i t y  t o  f i l e  a  l a t e  r e p l y  to 

t r y  t o  e x p l a i n  t h e  r e a s o n s  f o r  f i l i n g  t h e  i n a c c u r a t e  e x h i b i t  A, 

a n d  t o  j u s t i f y  a n y  c h a n g e s  i t  f e l t  w e r e  n e c e s s a r y  t o  t h e  1 9 9 7  D S H  

c a l c u l a t i o n .  I n  i t s  r e p l y ,  t h e  s t a t e  i n d i c a t e d  t h a t  a  n u m b e r  o f  

e r r o r s  h a d  b e e n  m a d e  b y  t h e  s t a f f ,  b u t  d i d  n o t  i d e n t i f y  a n y  

a l l e g e d  e r r o r s  in t h e  r e v i s e d  D S H  c a l c u l a t i o n ,  o r  p r o v i d e  a n y  

l e g a l  s u p p o r t  f o r  a n y  c h a n g e s  s o u g h t ,  d e s p i t e  b e i n g  r e q u e s t e d  to 

d o  s o .

E v e n  t h o u g h  t h e  s t a t e  d i d  n o t  i d e n t i f y  o r  p r o v i d e  l e g a l  

a u t h o r i t y  t o  s u p p o r t  a n y  c h a n g e s  t o  t h e  1 9 9 7  D S H  c a l c u l a t i o n ,  I 

w i l l  b r i e f l y  a d d r e s s  t h e  c o n c l u s i o n a r y  s t a t e m e n t s  m a d e  i n  

C h r i s t y ' s  a f f i d a v i t  c o n c e r n i n g  s w i n g  b e d  d a y s ,  o b s e r v a t i o n  d a y s ,  

a n d  p s y c h / s u b s t a n c e  a b u s e  d a y s ,  

sych/subs trace A b use D a y s

T h e  C h r i s t y  a f f i d a v i t  s t a t e s  t h a t  a l t h o u g h  s h e  d i d  n o t  

o r i g i n a l l y  i n c l u d e  r e h a b i l i t a t i o n  d a y s  i n  t h e  n u m e r a t o r  o f  t h e  D S H

“ S t a t e ' s  b r i e f ,  p .  1 , 2 .
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# P. 16
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c a l c u l a t i o n ,  s h e  n o w  (in 1998) b e l i e v e d  t h a t  t h e s e  d a y s  s h o u l d  b e  

i n c l u d e d  i n  t h e  n u m e r a t o r .  M s .  C h r i s t y ' s  o p i n i o n  w a s  n o t  

s u p p o r t e d  b y  l e g a l  a u t h o r i t y  o r  e v e n  d i s c u s s e d  b y  h e r  c o u n s e l .  

H e r  p o s i t i o n  a l s o  d i r e c t l y  c o n t r a d i c t e d  t h e  w a y  t h e  a g e n c y  h a s  

t r e a t e d  t h e s e  d a y s  i n  p a s t  c a l c u l a t i o n s ,  a s  w e l l  a s  h o w  t h e  a g e n c y

t r e a t e d  t h e s e  d a y s  i n  t h e  s u b s e q u e n t  1 9 9 8  D S H  c a l c u l a t i o n .
19 N o

e x p l a n a t i o n  w a s  p r o v i d e d  to j u s t i f y  t h e  a g e n c y ' s  c h a n g e  i n  t h e  

t r e a t m e n t  o f  t h e s e  d a y s .

I n  a d d i t i o n ,  C h r i s t y ' s  s t a t e m e n t s  t h a t  s u b s t a n c e  a b u s e  d a y s  

s h o u l d  b e  i n  t h e  n u m e r a t o r  o f  t h e  c a l c u l a t i o n ,  d i r e c t l y  c o n f l i c t  

w i t h  t h e  p r e v i o u s  s w o r n  s t a t e m e n t s  g i v e n  b y  J a c k  N i e l s o n ,  t h e  

e x e c u t i v e  d i r e c t o r  o f  t h e  c o m m i s s i o n ,  i n  h i s  t e s t i m o n y  i n  t h e  

C h a r t e r  N o r t h  f o r m a l  h e a r i n g .  D u r i n g  h i s  t e s t i m o n y ,  N i e l s o n  

t e s t i f i e d  t h a t  r e h a b i l i t a t i o n / c h e m i c a l  d e p e n d e n c y  d a y s  s h o u l d  not 

be i n c l u d e d  i n  t h e  n u m e r a t o r . 20

I f i n d  t h a t  b e c a u s e  C h r i s t y ' s  u n s u p p o r t e d  s t a t e m e n t s  c o n f l i c t  

W i t h  t h e  a g e n c y ' s  p a s t  a n d  p r e s e n t  t r e a t m e n t  o f  t h e s e  t y p e s  o f  

d a y s ,  a n d  t h e  a g e n c y  s u p e r v i s o r ' s  p r e v i o u s  t e s t i m o n y ,  t h a t  h e r  

p o s i t i o n  t h a t  r e h a b i l i t a t i o n  d a y s  s h o u l d  b e  i n c l u d e d  i n  t h e  

n u m e r a t o r  o f  t h e  c a l c u l a t i o n ,  i s  n e i t h e r  c r e d i b l e  n o r  r e l i a b l e .

"  Ex . 1 6 .

"  Ex. 1 7 , p .  4 .
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S w i n g  B e d / O b s e r v a t i o n  B e d  D a y s

C h r i s t y  a l s o  i n d i c a t e s  i n  h e r  a f f i d a v i t  t h a t  a l t h o u g h  s h e  d i d

n o t  i n c l u d e  s w i n g  b e d  o r  o b s e r v a t i o n  b e d  d a y s  i n  t h e  1 9 9 7  D S H

c a l c u l a t i o n ,  s h e  n o w  " b e l i e v e s "  t h a t  t h e s e  d a y s  s h o u l d  b e

i n c l u d e d .  N o  o t h e r  i n f o r m a t i o n  w a s  p r e s e n t e d  t o  s u p p o r t  t h i s

c o n c l u s i o n .  C h r i s t y ' s  s t a t e m e n t s  c o n c e r n i n g  s w i n g  b e d  d a y s  a g a i n

c o n f l i c t  w i t h  t h e  a g e n c y ' s  p a s t  t r e a t m e n t  o f  s w i n g  b e d  d a y s  i n  t h e

o r i g i n a l  a n d  r e v i s e d  1 9 9 7  D S H  c a l c u l a t i o n ,  a s  w e l l  a s  t h e  a g e n c y

s t a t e m e n t s  p r e s e n t e d  o n  t h e  f r o n t  o f  t h e  r e v i s e d  1 9 9 7  D S H

c a l c u l a t i o n :

T o t a l  f a c i l i t y  d a y s  t a k e n  f r o m  T - 2 ,  i n c l u d e  

a c u t e  c a r e ,  ICU, N I C U ,  P s y c h  & Sub .  a b u s e ,  o b s e r v a t i o n  

b e d s ,  b u t  n o t  n u r s e r y . 21

T h e  a g e n c y  c l e a r l y  i n d i c a t e d  t h a t  s w i n g  b e d  d a y s  w e r e  n o t  

i n c l u d e d  i n  t h e  t o t a l  f a c i l i t y  d a y s .  C h r i s t y ' s  s t a t e m e n t s  a l s o  

c o n f l i c t  w i t h  t h e  a g e n c y ' s  t r e a t m e n t  o f  s w i n g  b e d  d a y s  i n  t h e  1 9 9 8  

D S H  c a l c u l a t i o n :  t h e  a g e n c y  d i d  n o t  i n c l u d e  s w i n g  b e d  d a y s . 22

W i t h  r e g a r d  to o b s e r v a t i o n  b e d  d a y s ,  i t  w a s  t h e  a g e n c y ' s  

p r e v i o u s  p o s i t i o n  (in t h e  o r i g i n a l  a n d  r e v i s e d  1 9 9 7  D S H  

c a l c u l a t i o n s )  t h a t  o b s e r v a t i o n  b e d  d a y s  w e r e  t o  b e  i n c l u d e d  i n  t h e

E x .  3 .

Ex. 16 , p .  3 .
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“t o t a l  f a c i l i t y  d a y s "  p o r t i o n  o f  t h e  c a l c u l a t i o n ,  a n d  n o  a u t h o r i t y  

ha s  b e e n  p r o v i d e d  t o  s u p p o r t  a  d i f f e r e n t  t r e a t m e n t . 23

I n  s u m m a r y ,  I d o  n o t  f i n d  a n y  s u p p o r t  f o r  t h e  a g e n c y ' s  s u d d e n  

c h a n g e  i n  t h e  t r e a t m e n t  o f  s w i n g  b e d  o r  o b s e r v a t i o n  b e d  d a y s .

4. A g e n c y ' s  A r b i t r a r y  and C a p ricious Conduct

7 1 T h e  o n l y  a r g u m e n t  p r e s e n t e d  b y  t h e  s t a t e  i n  i t s  m o t i o n  f o r  

8 ( p a r t i a l  s u m m a r y  j u d g m e n t ,  w a s  t h a t  t h e  f a c i l i t y  w o u l d  n o t  q u a l i f y  

sllfor a  D S H  a d j u s t m e n t  e v e n  i f  t h e  n u r s e r y  d a y s  a n d  e x e m p t - u n i t  d a y s

10 w e r e  i n c l u d e d  i n  t h e  c a l c u l a t i o n .  P r i o r  t o  V a l l e y ' s  r a i s i n g  i t s

11 | c o n c e m s  a b o u t  t h e  D S H  c a l c u l a t i o n  i n  i t s  m o t i o n  f o r  s u m m a r y

12 j u d g m e n t ,  t h e  s t a t e  n e v e r  r e q u e s t e d  t o  r e - d o  t h e  a l r e a d y  r e v i s e d

13 1 9 9 7  D S H  c a l c u l a t i o n  b e c a u s e  o f  a n y  a l l e g e d  e r r o r s  i t  h a d  m a d e .

14 E v e n  a f t e r  V a l l e y  f i l e d  i t s  m o t i o n  f o r  s u m m a r y  j u d g m e n t  a n d  r a i s e d

15 i s s u e s  a b o u t  t h e  a c c u r a c y  o f  t h e  c a l c u l a t i o n ,  t h e  s t a t e  n e v e r

16 i d e n t i f i e d  a n y  t y p e  o f  e r r o r s  t h a t  i t  m a d e ,  o r  r e q u e s t e d  t o  c h a n g e

17 t h e  1 9 9 7  D S H  c a l c u l a t i o n  d u e  to e r r o r s  i t  h a d  m a d e . 24 A f t e r

18 V a l l e y  p o i n t e d  o u t  t h a t  e v e n  w i t h  t h e  c h a n g e s  t h e  s t a t e  m a d e  i n  

i 9 | a l t e r i n g  t h e  d a t a  i n  e x h i b i t  A, i t  s t i l l  w o u l d  q u a l i f y  f o r  a  D S H  

20

21 Ex. 3 , p .  1 .

22 " 11 I n  i t s  o p p o s i t i o n ,  t h e  s t a t e  d i d  c o n c ed e  t h a t  t h e  e x e m p t - u n i t  d a y s
( r e h a b i l i t a t i o n  d a y s  f o r  A la sk a  R e g io n a l a n d  th e  p sy c h  d a y s  f o r  B a r t l e t t ) ,  

" -h o u ld  h a v e  h een  in c lu d e d  i n  th e  c a l c u l a t i o n .  H ow ever, t h e  s t a t e  th e n  
ro ce& ded  t o  in c lu d e  th e s e  day3 i n  t h e  n u m e r a to r , r e p r e s e n t i n g  t h i s  c h a n g e  a s  

'r e g u e s t e d  by  V a l l e y ,  w h ich  was n o t  c o r r e c t .  V a l l e y 's  r e q u e s t  waa t o  t r e a t  
. . th e s e  d ay s  th e  same way t h a  s t a f f  t r e a t e d  a l l  t h e  o c h e r  f a c i l i t i e s  
r e h a b i l i t a t i o n  d a y s , w h ich  was to  i n c lu d e  them  i n  t h e  d e n o m in a to r .

P a g e  1 9
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23

S H  p a y m e n t  if n u r s e r y  a n d  e x e m p t - u n i t  d a y s  w e r e  i n c l u d e d  a s  

r e q u e s t e d ,  t h e  s t a t e  b e g a n  t o  f i l e  e x h i b i t s ,  e a c h  o f  w h i c h  

r e s e n t e d  a  d i f f e r e n t  p o s i t i o n  o n  w h i c h  c a t e g o r i e s  o f  d a y s  s h o u l d  

e i n c l u d e d  i n  t h e  D S H  c a l c u l a t i o n .

I f i n d  t h a t  t h e  s t a f f ' s  p r e s e n t a t i o n  o f  s u c c e s s i v e  i n a c c u r a t e  

i b i t s ,  e a c h  w i t h  n e w  a l l e g a t i o n s  o f  i t s  o w n  " r e c e n t l y  

i s c o v e r e d '  n u m e r o u s  m i s t a k e s ,  a n d  t h e  s t a f f ' s  c o n t i n u o u s l y  

c h a n g i n g  p o s i t i o n s  o f  w h i c h  p a t i e n t  d a t a  t o  i n c l u d e ,  i l l u s t r a t e d  a  

Ipattern o f  a r b i t r a r y  a n d  c a p r i c i o u s  c o n d u c t ,  w i t h  i t s  s o l e  p u r p o s e  

t o  a t t e m p t  t o  d e f e a t  V a l l e y ' s  m o t i o n ,  b y  c h a n g i n g  t h e  d a t a  t o  b e  

i n c l u d e d  i n  t h e  c a l c u l a t i o n .  E a c h  t i m e  t h a t  V a l l e y  i n d i c a t e d  t h a t  

i t  w o u l d  s t i l l  q u a l i f y  f o r  t h e  D S H  p a y m e n t ,  e v e n  w i t h  t h e  s t a f f ' s  

c h a n g e s ,  t h e  s t a f f  t h e n  c h a n g e d  i t s  p o s i t i o n  t o  e x c l u d e  o r  i n c l u d e  

a d i f f e r e n t  c a t e g o r y  o f  p a t i e n t s  f r o m  t h e  c a l c u l a t i o n ,  w h i c h  i f  

a c c e p t e d ,  w o u l d  d i s q u a l i f y  V a l l e y  f r o m  r e c e i v i n g  a  D S H  p a y m e n t .

I f i n d  t h a t  t h e  s t a f f ' s  1 9 9 8  c h a n g e s  t o  t h e  o r i g i n a l  1 9 9 7  D S H  

c a l c u l a t i o n ,  w e r e  n o t  m a d e  b e c a u s e  o f  a n y  r e a l  ' e r r o r s " ,  b u t  

r a t h e r  w e r e  a r b i t r a r y  a n d  c a p r i c i o u s  e f f o r t s  b y  t h e  a g e n c y  to 

m a n i p u l a t e  t h e  d a t a  a n d  c a l c u l a t i o n  t o  e x c l u d e  V a l l e y  f r o m  

q u a l i f y i n g  f o r  t h e  D S H  p a y m e n t . 2S A n  a g e n c y  is r e q u i r e d  t o  f o l l o w

* The e x h i b i t s  a l s o  showed t h a t  t h e  a u d i t o r  made r e p e a t e d  c l e r i c a l  
e r r o r s ,  (even  i n  e x h i b i t  F ) . No a u t h o r i t y  was p r o v id e d  t o  j u s t i f y  c h a n g in g  

^ ( ( t h e e e  num be rs . H o p e fu l ly , a d e q u a te  t r a i n i n g ,  s u p e r v i s i o n ,  and  c o m p e te n t r e v iew  
o f  th e  c a l c u l a t i o n  p r i o r  t o  i t s  d i s s e m in a t i o n  t o  t h e  p u b l i c ,  s h o u ld  c o r r e c t25 t h i s  p ro b lem  i n  th e  f u t u r e .

P a g e  2 0
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O rd e r C r a n t i n g  V al j  H o s p i t a l ' s  M o tion  f o r  P a r t i a l  unmary Ju d g m en t /O rd e r  
D eny ing th e  S t a t e  'V 'C ro s e -M o tio n  f o r  Summary JudgmeVir 
G a l le y  H o s p i t a l  
97-MRC-02

i t s  r e g u l a t i o n s ,  a n d  is n o t  e n t i t l e d  to a c t  i n  a n  a r b i t r a r y  a n d  

a p r i c i o u s  m a n n e r ,  w i t h o u t  a n y  a u t h o r i t y  f o r  i t s  c o n d u c t . 26

C o n c l u a l o n

B a s e d  u p o n  t h e  f o r e g o i n g  d i s c u s s i o n ,  t h e  1 9 9 7  D S H  c a l c u l a t i o n  

m u s t  b e  r e - c a l c u l a t c d  t o  i n c l u d e  n u r s e r y  d a y s  i n  b o t h  t h e  

n u m e r a t o r  a n d  d e n o m i n a t o r  o f  t h e  D S H  c a l c u l a t i o n .  I a l s o  f i n d  

t h a t  t h e  r e h a b i l i t a t i o n  d a y s  f o r  A l a s k a  R e g i o n a l  ( 2 , 5 7 2 )  a n d  t h e  

p s y c h i a t r i c  d a y s  f o r  B a r t l e t t  ( 1 , 2 6 6 ) ,  s h o u l d  b e  i n c l u d e d  i n  t h e  

l e n o m i n a t o r  ( t o t a l  f a c i l i t y  d a y s )  o f  t h e  c a l c u l a t i o n .

T h e  s t a f f ' s  r e q u e s t  to c o n s i d e r  i t s  m o s t  r e c e n t  e x h i b i t s  F  

m d  G  a s  t h e  " f i n a l ,  c o r r e c t e d  1 9 9 7  D S H  c a l c u l a t i o n "  i s  d e n i e d .  

?he D S H  r e g u l a t i o n  r e q u i r e s  t h a t  s t a f f  p r o d u c e  t h e  D S H  c a l c u l a t i o n  

>y J u n e  1 o f  t h e  q u a l i f y i n g  y e a r . 27 T h e  s t a f f  p r e p a r e d  t h e  

i r i g i n a l  D S H  c a l c u l a t i o n  6 / 1 / 9 6 ,  a n d  t h e n  i s s u e d  t h e  r e v i s e d  1 9 9 7

>SH c a l c u l a t i o n  8 / 1 1 / 9 7 ,  as t h e  f i n a l  D S H  c a l c u l a t i o n . 28 I n

r e p a r i n g  t h e  c a l c u l a t i o n ,  t h e  s t a f f  is r e q u i r e d  t o  f o l l o w  t h e  

e g u l a t i o n  c r i t e r i a .  A c c o r d i n g  t o  t h e  a f f i d a v i t  o f  t h e  s t a f f ' s  

u d i t o r ,  b e c a u s e  t h e  a g e n c y  l a c k s  a n y  w r i t t e n  p r o t o c o l  t o  f o l l o w ,  

n d  t h e  e x i s t i n g  r e g u l a t i o n s  a r e  s o  v a g u e ,  t h a t  s h e  i s  s t i l l  

n c e r t a i n  w h i c h  d a y s  t o  i n c l u d e  o r  e x c l u d e .  D e s p i t e  t h e  a u d i t o r ' s

at Noev V. D apartm on t o f  E n v i r o n m e n ta l .C o n s e r v a t io n , 737 P . 2d  796
^laBka 1 9 87 ),

*’ 7 AAC 4 3 .6 8 7 .
ii Ex. 2, p . 5 }  e x . 3.

P a g e  2 1
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l a c k  o f  k n o w l e d g e ,  t h e  s t a f f  is n o t  p e r m i t t e d  t o  c h a n g e  t h e  D S H  

c r i t e r i a  o n  a n  a d  h o c  b a s i s ,  o r  b y  w h i m  o r  c o n j e c t u r e .  A b s e n t  a n y  

o t h e r  a u t h o r i t y ,  I f i n d  t h a t  t h e  p a t i e n t  b e d  c a t e g o r i e s  s t a f f  u s e d  

i n  p r e p a r i n g  t h e  " f i n a l *  r e v i s e d  1 9 9 7  D S H  c a l c u l a t i o n  ( d a t e d  

8 / 1 1 / 9 7 ) ,  i n d i c a t e d  t h e  s t a f f ' s  v i e w  o f  t h e  c o r r e c t  c a t e g o r i e s  of 

d a y s  t o  i n c l u d e  i n  t h e  c a l c u l a t i o n .  T h e s e  c a t e g o r i e s  a n d  n u m b e r s  

u s e d  s h a l l  r e m a i n  t h e  s a m e  i n  t h e  r e - c o m p u t e d  D S H  c a l c u l a t i o n ,  

w i t h  t h e  e x c e p t i o n  o f  t h e  i n c l u s i o n  o f  n u r s e r y  d a y s  a n d  

r e h a b i l i t a t i o n  d a y s  as i n d i c a t e d  a b o v e .

I f  a  d e c i s i o n  o n  t h e  i s s u e  o f  " m e d i c a i d - e l i g i b l e *  p a t i e n t s  is 

s t i l l  s o u g h t  b y  t h e  f a c i l i t y ,  V a l l e y  c a n  p r e s e n t  t h e  i s s u e  a g a i n  

W i t h  a d d i t i o n a l  b r i e f i n g .

D a t e d  a t  A n c h o r a g e ,  A l a s k a ,  t h i s  2 3 r d  d a y  o f  N o v e m b e r ,  1 9 9 8 .

Martfea B e c k w i t h  

H e a r i n g  E x a m i n e r

P a g e  2 2
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S T A T E  OF A LA SK A
( 9 0 7 )  4 6 5 - 3 8 0 8

F A X  ( 9 0 7 )  4 6 5 - 2 0 2 9  , 1 3 0  S e w a r d  S t r e e t ,  S u i t e  4 0 0

M a i l  S t o p  3 1 0 1  J u n e a u ,  A l a s k a  9 9 8 0 1 - 2 1 0 5

C o p ie s o f  m inutes listed below were orig inally included in  this file . The m inu te  are 

available on the legislative computer database. In  order to save space copies o f  minutes have 
not been left in the file s.

*
Mary Pagenkopf

Senate Finance C om m ittee , A p r i l  6, 1999, 6:04 p.m .
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nf re oi- e n v i r o nm e n t a l c o n s e h v a h o 1.
UEPT OF REVENUE

S p o n so r Statement

H B 16 8  -  Appeals o f M ed ica id  Reim bursem ent Rates

HB 16  amends the Medicaid reimbursement rate appeals process to ensure a more timely 
final decision , which, I  believe, w ill result in lower co sts for both the health care 
providers and the Department o f Health and Social Serv ices.

P rob lem : The Medicaid reimbursement rate appeals process currently traps health care 
providers in a state o f administrative indecision when they appeal rates. The payment 
rates for health care serv ices covered by Medicaid are set annually by the Medicaid Rate 
A dviso ry  Com m ission , a five-member board appointed by the Governor. I f  a health care 
provider w ishes to challenge a reimbursement rate they must file an appeal within 30 
days after the rate is  set. Once an appeal is  filed a briefing and hearing schedule is  agreed 
upon and an evidentiary hearing is  held (usually) within 120 days. These hearings often 
take several days, after which the hearing office r submits a recommendation to the 
C om m issioner o f Health and Social Serv ices. The com m issioner has three options: 
accept, deny, or remand the hearing o ffice r’ s  recommendation. In some cases the 
com m issioner has remanded the recommendation, whereupon the hearing o ffice r made 

additional find ings and resubmitted the recommendation to the com m issioner, only to 
have the com m issioner remand the decision again. There are cases st ill in the appeals 
p rocess that were filed in 19 9 1, nearly a decade ago.

S o lu tio n : HB 168 establishes a more responsive timeline for the d isposition o f rate 
appeals. Current law (AS 47.07.075) allows the com m issioner 30 days to render a 
d ecision , with the option o f remanding the case back to the hearing o fficer for additional 
find ings. HB 168 allows the com m issioner 30 days to render a final administrative 
d ecision . I f  the com m issioner fa ils to make a final decision, the hearing o ffice r’ s 
recommendation becomes the final decision.

There are currently more than 40 appeals outstanding, with a cost lo the state o f at least 
$ 10 m illion  and as much as $30 m illion. Health care providers need to be able to more 
effic iently  define their cost and reimbursement structure, and the department needs to be 
able to finalize these co stly  administrative appeals in a more timely manner. Please 
support HB 168 , which addresses the needs o f both the health care providers and the 
department.



.S T A T E  O F  A L A S K A
1999 L E G IS L A T IV E  S E S S IO N

F I S C A L  N O T E

B IL L  N O . HB 168

Revision Dale/Time (Note if correction).  Dept. Affected: Health and Social Services
Title: Actions of the Department o f Health and Social BRU: Medical Assistance Admin

Services regarding certain facility payments___________________  Component. Hearings and Appeals
Sponsor: Green  COMPONENT SERIAL NO. 1434

Requestor: House HESS  See also (S W ) :___________

Expenditures/Revenues:____________________________________ (Thousands of Dollars)______________
Note: Amounts do not include inflation unless otherwise noted below.
OPERATING FY2000 FY2001 FY2002 FY2003 FY2004 FY2005
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS

226.4 226.4 226.4 226.4 226.4 226.4

140.4 140.4 140.4 140.4 140.4 140.4

TOTAL OPERATING 366.8 366.8 366.8 366.8 366.8 366.8

CAPITAL EXPENDITURES

CHANGES IN REVENUES ( )

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receints 
1037 GF/Menlal Health 
Other (please specify)

183.4 183.4 183.4 183.4 183.4 183.4
183.4 183.4 183.4 183.4 183.4 183.4

TOTAL 366.8 366.8 366.8 366.8 366.8 366.8

Estimate of any current yoar (FY1999) cost: 50.0
POSITIONS:
FULL-TIME 3 3 3 3 3 3
PART-TIME
TEMPORARY

ANALYSIS:_____________(Attach a separate page if necessary)_______________________________________________
The department assumes that the "recommendation" on page 2, line 16 of Section 2. for which the commissioner must 
render a final decision within 30 days, is a proposed decision under AS 44.62.500. In order to accelerate the hearing 
process, meet the 30 day review requirements for a final administrative decision, and make any necessary changes for 
the final administrative decision, the department requests three new positions. The positions consist of two new hearing 
officers in the Office of Hearings and Appeals and one new position in the Commissioner Office to review the proposed 
appeals. Facility rate appeals are extremely specialized and complex, and cannot be successfully reviewed within the 
30 day window without additional staff resources.

Contractual funding is requested to support a new attorney position in the Department of Law to handle the increased 
activity related to rate appeals by the new hearing officer positions. The department will RSA funding to the Department 
of Law who will establlish this position in Anchorage.

Prepared by: Bob Labbe___________f i T C ' ' ____________  Phone: 465-3355
Division: Medical Aj^isLancpO J ______________  Date/Time:  4/6/99 8:15 AM

Approved by Commissioner: K a fc n P c r ^c ^S m m iss io n e r____________ Date:
Agency: Department of Health & Social Services

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR’S LEGISLATIVE OFFICE
For further distribution information, call the Governor's Legislative Office

(Rov 10/9B)fisnoto xls/DAS_DHSS Page 1 Of 1
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October 3, 1994

Mr. Jack Nielson, Executive Director 
Medicaid Rate Advisory Commission 
4710 Business Park Blvd, Ste 44 
Anchorage, A laska 99503-7100

Dear Mr. Nielson:

I am writing to you regarding the proposed amendments to 7 AAC 43 
Medicaid Appeal Regulations. I share ASHNHA's concern that a deadline 
for appeal decisions is not included in the regulations.

It is my understanding that imposing a deadline on the hearing officer's 
proposed decision was the legislature's intent when it passed Senate Bill 
431 in 1990. It seems that one of the concerns addressed by SB 431 was 
the backlog of medicaid appeals, In several cases, health facilities have 
waited, or are waiting, for more than two years for a decision to be 
proposed. Again, this does not seem to be fulfilling the legislation's intent.

I  hope the department will consider the inclusion o f a deadline for a 
proposed decision within these proposed regulations. Otherwise, it seems 
that these regulations will not solve the perceived problem of an open- 
ended appeal process. This situation may require the regulations to be 
reviewed by the Administrative Regulation Review Committee or 
addressed through more precise legislation.

Any effort by the department to ensure these regulations solve the 
prob lem  would be appreciated.

R egards ,

Gary L. Davis, Representative 
GD:dm


